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‘ALLAHABAD HIGH COURT 


ig 1981 


CHIEF 


The Hon’ble Mr. Justice Satish Chandra, 


JUSTICE 


PUISNE JUDGES . 
The Hon’ble Mr. Justice B. N. Sapre. 


The Hon'ble Mr, Justice Yashoda Nandan. 
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v 
. Mathura Prasad Saxena; 
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R, S- Misra, Tr. to S, C, 
Hari Swarup (at Luck. 
now) (Retired), 


Mahesh Narain Shukla 
H, N. Seth 

Mohd. 
[Retired], 

Sudhi Bhusan Malik. [Ad 
Hoe after Retirement.] 
Jagmohan Lal Sinha. 
Kamal Narain Singh, 

C. S. P. Singh, 

Gopi Nath, 

M. B. Farooqi. 

T. S. Misra (at Lucknow) 
N. D, Ojha. ;~ 


Mahesh Prasad Mehrotra, 
D. N. Jha (at Lueknow)s 
Amitav Banerji, 

Brahm Nath Katju. 
Krishna Chandra Agra. 
wal, 

Jagdish Prasad Chatur- 
afi, M.A. LL.B, [Retired] 


MeA,, LL.B, [Retired], 
V. N. Verma, 

. M, M. Husain (at 
Lucknow). 


K. S. Verma (at Luck- f 


now). 


eth, 
Hamid Hussain - 
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axza 


AD HOC JUDGES 


Shri S. K. Kaul, 


Shri S., B. Malik, 


REPORTERS 
Sri Kashi Prasad Saxena, Advocate (at Lucknow ) 


Sri J. K, Seth (at Allahabad). 


CHIEF EDITOR 


Sbri V, R, Manohar, Advocate (Nagpur ja 


za 
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Iz xu 


R. M, Sahai, 
P. N. Harkaull; 
Deoki Nandan Agarwal 


-Prem Shanker Gupta. 


Raja Ram Rastogi. 
Umesh Chandra Srtvas- 
tava (at Lucknow), 
Keshava Prasad Singh, 
Prem Narain Goel. mh 
S. D, Agarwala, 

Madan Mohan Gupta. 
Mahavir Singh (at Luck« 


V. N. Misra, 

K. N. Goyal (at Luck- 
now). ; 

V. K. Mehrotra. 

S. C, Mathur (at Luck. 


V. 

R. B, Lal. 
K, N. Misra. 
M. Wahajuddin. 
Zabeer 


we 
B. C. Jauhari. 
R. C. Deo Sharma (Luck. 
now). í 
S. Saghir Ahmed, 
N. N. Sharma, 
A, S, Srivastava, 


assan (Luck, _ 


NOMINAL TABLE 


` Adarsh Nagar Co-operative -Housing Society 


v. State (May) 130 
Anjula v. Milan Kumar (Jun) 178 
Arjun Lal v. 3rd Addl. District Judge 


(Mar) 93 

. Gaon Sabha Ratauli 
Ashok Kumar v Fon 
Ashok Prapan Sharma v. State (Apr) 101 
Atal Singh v. Kesho Ram (Apr) 116 
Banshi Lal v. Jammu Prasad (Oct) 324 


Bans Raj Singh v. Krishna Chandra 


(Sep) 280 

i Dayal v. Lala Mool Chand Agra- 
at ES (Oct) 321 
Chandika v, Sukhnandan (Oct) 312 


Chandra Swaroop Sinha v. Smt. Manorama 


Sinha (Aug) 230 
Chhuttan Lal v. Shanti Prakash {Feb) 50 
Dal Chand v. Babu Ram {Oct) 335 
Dan Singh v. Baboo Ram (Jan) 1 
Dharampal Gir v. Angoori Devi (Jun) 164 
Diwan Singh v. Inderjeet (Oct) 342 
Durga Prasad v. Brij Behari Lal (Jun) 172 
Ekadashi v. Ganga i (Noy) 373 


Firm M/s Devesh Kumar Viresh Kumar V. 


Sth Addl. District Judge Gan) 15 
Gaon Sabha v.. Kushal Pal Singh (Jun) 176 
Ghurahu v. Sheo Ratan (Jan) 3 


Gopal Krishna Indley v. Sib Addl. District 


Judge (Sep) 300 (FB) 
Bachan Singh v. Dharam Samaj Society 
sean š Qual) 208 
Hakim Khan v. State (Dec) 426 


Gopal Jaiswal v. Cantonment Board 
ii j (Jan) 29 


Harish Chandra Tewari v. Board of High 
School and Intermediate Education 


(May) 144 
“Indrasan v. Lucknow Nagar Mahapalika 

(Jul) 193 
Indrawal v. Radhey Raman (May) 151 


Indu Tewari v. Ram Bahadur Chaudhari 
(Oct) 309 


Janardan Misra v. State of U. P. (Jul) 213 
Janardan Prasad v. Girja Prasad Seth 


(Mar) 86 
Jangi v. Board of Revenue (Jun) 191 
Jawahar Lal Jaiswal v. State (Sep) 292 (FB) 


Jawabar Lal Verma v. Ram Chandra 


(Nov) 384 
Jiya Lal v. State (Mer) 72 
Johari v. Mahendra Singh (Dec) 436 


Jupital Chit Fund Pvt. Ltd, v. Dwarka Dinesh 
Dayal - (Aug) 251 
Kailash Chandra Agarwal v. Subhash Chand 
Satish Chand Viyopari (Apr} 112 


Kallan v. District Judge, Allahabad 


(Jun) 168 , 
Kamla Prasad Agarwal v. Smt. Savitri Devi . 
. (Oct) 313 | 

Kamla Wanti v. L, I. C. of India (Nov) 366 


Kartey Singh v. Iftikhar Ahmad (Nov) 386 


Krishna Kumar Roy v. State (Sep) 287 
Maheshwari Prasad v. Munni Lal 

(Dec) 438 

Mahommed Rehan Raza Khan y. Union of 

India (Aug) 256 
Mahommed Sher Khan v. Shafi Ullah 

. (May) 133 

Majid v. Munafait (Jun) 167 

Malkhan Singh v. Raghubir Singh (Mar) 96 

Mansa Tewari v. Subh Narain (Jun) 169 


Masood Hasan Khan y. 3rd Additional Dis- 


trict Judge (Dec) 448 
Mool Chand v. Ved Prakash (May) 152 
Mukundi v. Ram Narain (Aug) 225 


Munney Khan v. Smt. Kaushalia Devi 
: (Aug) 240 
Nagta Singh v. Shiv Singh (Mar) 75 


Nanwa v. Maulana Abdul Mughni 


(May) 143 
Narain Singh Parihar y. State (Aug) 246 
Narayani Devi v. Phool Chand (Apr) 99 
Narendra Bahadur Singh v. Baijnath Singh 
(Dec) 410 
National Thermal Power Corpn. v. Raghu- 
nath Pd. (Oct) 344 
Naushe Ali Khan v. Mohammad Siddiq 
(Oct) 307 
Nav Sahitya Prakash v. Anand Kumar 
(Jul) 200 
New Swadeshi Sugar Mills Ltd. v. Union of 
India (Sep) 268 
Nizamuddin v. Union of India (Dec) 444 


Noor Mohammad Khan v. Rashid Ahmad 


(Sep) 261 
Om Prakash v. Har Bhajan Singh (Jan) 11 
Onkar v. Babu Ram (Apr) 128 


Paramount Studio v. Union of India 
(Jun) 186 
Pheroo v. Umrao (Jan) 27 
Prakash Narain v. Additional District Judge 
: l (Apr) 120- 
Pramod Kumar Dr, v. University of Alaha- 
bad (Jan) 8 
Pramod Saraswat Smt, v. Sri Ashok Kumar 
Saraswat (Dec) 441 
Raj Bahadur Singh v. Mahadeo Prasad Hal- 
wai $ \ (Feb) 58 
Rajendra Kumar v. Rameshwar Dass Mittal 
(Nov) 391 
Ram Adhar v. Rama Kirat Tiwari 
(Dec) 405 

Ram Awadh v. Krishna Nand Lal 
(Dec) 432 
(Jan) 16 
(Jan) 6 


Ram Babu v. State 
Ram Bux v. Ram Karan 
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Rameshwar Dayal v. District Judge, Allaha- 

bad (May) 147 
Ram Gopal v. Man Chand (Oct) 352 
Ram Krishna Kapoor y. Purshottam Das 


Poddar (Jan) 21 
Ram Lakhan Tewari (deceased) v. Ram 
Samujh Tewari (deceased) (Jul) 211 
Ram Prasad v. Magan Singh (Feb) 52 
Ram Priya Saran v. Ghan Sham Das 
(Jun) 184 
Rampur Engineering Co. Ltd. v. State 
(Nov) 396 
Ram Shree Smt, v. Smt. Khadija Bibi 
(Jan) 5 
Ram Singh v. Budh Sen (Apr) 126 
Rang Nath v. District Judge, Varanasi 
(Jul) 219 
Saraswati Devi v. B. C. Kundu (Sep) 259 


Satish Kumar Rao v. Gorakbpur University 


(Nov) 377 
Sheel Wati v. Ram Nandani (Feb) 42 
Sher Singh v. Mohd. Ismail {Apr) 114 


Shitla Prasad v. M/s. Allahabad Finance Cor- 


poration (Nov) 361 
Shiv Narain Sharma v. Shri ‘Lal Ram 

~ Nov) 365 

Sita Ram v. Fatingan (Feb) 37 

Sohan Lal v. Lala Mangi Lal (Feb) 62 


Sohan Lal v. Raghunath Prasad 

(Aug) 235 (FB) 
Sti Nath Agrawal v, Sri Nath (Nov) 400 
State v. District Judge, Bijnor (Tul) 205 


State v. Hindustan Construction Co. Ltd. 
(Oct) 314 

State v. M/s. Singhal & Co. (Nov) 362 

Sulochana Smt. v. Ram Kumar Chauhan 


(Mar) 78 
Suraj Khan v. Gaj Raj Singh (May) 149 
Surajpati v. Dy. Director of Consolidation 

(Sep) 265 
Suraj Singh v. Sohan Lal {Oct} 330 
Sushila Devi v. Prem Kumar (Mar) 83 


Sushil Kumar Srivastava v. Principle Indus- 


trial Training Institute (Jul) 194 
Tejdhari v. Baul (Feb) 47 
Tej Singh v. State (Apr) 103 


Udaiveer Singh v. D. M, Farrukhabad 


(Aug) 244 

Union Northern Railway v. Firm Anis Khan 
; (Jan) 18 

Union of India v. Amar Singh (Apr) 121 


U. P. State Electricity Board v. M/s. Vijai ` 
Pictures (Feb) 34 
Victory Transport Co. Pvt. Ltd. v. District 
Judge, Ghaziabad . (Dec) 421 
Vidya Devi v. Nand Kumar (Sep) 274 
Vidya Sagar Sharma v. Anand Swarup 
Dublish (Apr) 106 
Vishnu Datt Sharma v. Board of High 
School and Intermediate Education 


(Feb) 46 
Yadav Medical Store v. State (May) 139 
Zameer Ahmad v. State (Mar) 92 
Zulfigar Hussain v. State (Dec) 408 


SUBJECT INDEX 


Administration of Evacuee Property Act 
(31 of 1950), Ss. 4, 28 and 48 — Displaced 
Persons (Compensation and Rehabilitation) 
Act (44 of 1954), S. 36 — Suit. by non-evacuee 
for setting aside sale of waqf property as 
evacuee property — Maintainability 

(Aug) 256 
——S. 28 — See Ibid, S. 4 (Aug) 256 


——S. 46 — See Displaced Persons (Com- 
pensation and Rehabilitation). Act (1954), 
S. 36 (May) 133 
——S. 48 — See Ibid, S. 4 _ (Aug) 256 
Administrative Law — Administrative func- 
tion — See Constitution of India, Art. 14 

(May) 139 A 
Allahabad High Court Hindu Marriage and 
Divorce Rules (1950, R. 4 — See Hindu 
Marriage Act (1955), S. 13 (1) (ia) 


(Mar) 78 B 
——R. 5 — See Hindu Marriage Act (1955), 
&. 13 (1) (ia) (Mar) 78 B 


Ancient Monuments and Archaeological Sites 
and Remaits Act (24 of 1958), S. 2 (a) and 
G) — Taj Mahal and forts at Agra and 


Ancient Monuments and Archaeological Sites 
and Remains Act (contd.) 
Fatehpur Sikri are ancient and protected 
monuments within S. 2 (a) and (j) 
(Jun) 186 A 


—S. 38 Ancient Monuments and 
Archaeological Sites and Remains Rules, 
1959, R. 8 (d) — Business of taking photo- 
graphs of tourists visiting Yaj Mahal and : 
Forts at Agra and Fatehpur Sikri within theip 
precincts — Rule 8 (d) requiring photogra- 
phers to take out licence for said business is 
not ultra vires (Jun) 186 B 


Ancient Monuments and Archaeological Sites 
and Remains Rules (1959), R. 8 (d) — See 
Ancient Monuments and Archaeological Sites 
“and Remains Act (1958), S. 38 


(Jun) 186 B 


Ancient Monuments Prevention Act (4 ‘of 
1904), 5s. 3, 5 (1) and 18 — Removal of 


ancient monuments — Validity (Apr) 101 
——S. 5 (1) — See Ibid, S. 3 (Apr) 101 
——S. 18 — See Ibid, S. 3 (Apr) 101 


— Ss. 
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Arbitration Act (10 of 1940), S. 2 (a) — Arbi- 
tration agreement — It can be an agreement 
terms of which are expressed in writing and 
accepted by both parties in writing or orally 

(Aug) 251 B 
—-S. 20 (1) — Applicability — Reference 
made to arbitrator by plaintiff — Arbitrator 
proceeding in matter by issuing notice to 
defendant — Section 20 is not attracted f 

(Aug) 251 C 
—S. 30 — Award allowing lump sum in 
full satisfaction of claim without dealing with 
every item of claim separately and also 
allowing the claim for a shorter period than 
one claimed under reference — It is not in- 
valid (Feb) 34 
—S. 30.— Error apparent on face of the 
award — What is not - (Oct) 314 A 
——S. 30 — Error apparent on face of 
award — What is not (Oct) 314 B 
——S. 37 (5) — Words “shall cease to have 
effect” — Words must be liberally construed 
— Sub-section (5) will apply even where 
Court holds that arbitration clause did not 
apply at all or that the clause was void in 
law (Nov) 362 A 
—S§. 37 (5) — Exclusion of time 

(Nov) 362 B 
—S. 37 (5) — Exclusion of time under — 
Principle of S$. 14 of Limitation Act would 
not apply `- (Nov) 362 C 


` Arms Act (11 of 1878), S. 16 — Arms Rules, 


1951, Rule 183 (as applicable in U. P, prior 
to 1962) — Pistol deposited beyond prescribed 
period — Not automatically forfeited to 
Government — Owner can transfer it to an- 
other (Aug) 246 B 


Arms Act ‘(54 of 1959); S. 2 (e) and @ —. 


Pistol is a firearm but not a “prohibited arm” 

(Aug) 246 A 
—S.17 — Revocation of licence for SBBL 
gun on ground that licensee was involved in 
a proceeding under S. 107/117, Cr. P. C. — 


Dropping of proceeding due to compromise . 


and finding of Sub-Divisional Magistrate that 
there was no apprehension of breach of peace 
— Subsequent order of District Magistrate 
cancelling licence on same grounds — Order 


_ Was illegal as based on non-existing grounds 


(Aug) 244 A 


R. 55 (B) — Revocation of licence for gun 
— Filing of appeal within 30 days from 
issuance of order of cancellation — It would 
not be time barred (Aug) 244 B 
-——S. 18 (1} — See Ibid, S. 17 : 

(Aug) 244 B 
Arms Rules (1951), R. 183 — See Arms Act 
(1878), S. 16 (Aug) 246 B 


17, 18 (1) — Arms Rules (1962), 


Arms Rules (1962), R. 55 (B) — See Arms 


Act (1959), S. 17 (Aug) 244 B 
Cantonments Act (2 of 1924), S. 69 -— See 
Ibid, S. 71` (Jan) 29 A 


— Ss, 71, 69 — Assessment of house tax 
for combined period of three years — As-, 
sessment authenticated and notified under 
S. 69 — Can subsequently be subjected 
alteration under S. 71 (Jan) 29 A 
——Ss. 71, 88 — Assessment of house tax 
— Appeal ‘also application for amendment of 
assessment list filed — Appeal dismissed as 
time barred — Subsequent disposal‘ of ap- 
plication for amendment, — Not barred 
(Jan) 29 B 
——S. 88 — See Ibid, S. 71 (Jap) 29 B 


Civil Procedure Code (5 of 1908), Ss. 2 -(2), 

100, O. 22, R. 3 — Order of abatement of 

appeals if decree — Second appeal is not 

maintainable (Aug) 240 C 

—S, 9 — See Displaced Persons (Compensa- 
tion and Rehabilitation) Act (1954), S. 36 

(May) 133 

— -S. 11 — See also : 

(1) Ibid, O. 21, R. 22 (Aug) 235 B (FB) 

(2) U. P. Imposition of Ceiling on Land 

Holdings Act (1961), S. 10 (2) 

(Dec) 426 

—-S. 11 — Constructive res judicata — 

Question of title as a Maurusidar of land in 


.defendant’s possession could not have been 


raised in earlier suit — Point cannot be con- 
structive res judicata by reason of the deci- 
sion against defendant's title in earlier suit 
(Mar) 75 B 
——S. 11 — Suit by landlord for ejection of 
joint tenants — Interest of joint tenants not 
conflicting — Subsequent suit by one of 
joint tenant for ejection of other tenant — 
Findings of previous suit could not operate 
as res judicata between parties, in later suit 
. (Apr) 114 A 
——S, 11, Explanation 6 — Applicability ` 
(Sep) 265 A 
—S. 11 — Bar of res judicata — Opposite 
pårties claiming co-tenancy rights in respect 
of. certain property as descendants of de- 
ceased — Head failure to establish relation- 
ship with deceased in previous litigation con- 
cerning certain other property operated as 
res judicata in respect of present claim 
(Sep) 265 B 
—sS. 4 — Application for transfer — 
Notice of application to other party is 
mandatory (Jun) 178 D 
——S. 35-B — Imposition of costs under — 
Order not prescribing next date for payment 
of costs — Such condition cannot be read 
into the order {Apr} 120 A 
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C:vil P. C. (contd.) 

———S. 35-B — Failure of defendant to pay 
ccsts under S. 35-B — Defence of the defen- 
dent struck off by the Court — Order strik- 
ing off defence is improper (Apr) 120 B 
~——S. 42 — Powers of Court in executing 
trensferred decree — Execution proceedings 
inZiated before amendment of S. 42 by U.P. 
Act — Property purchased in proceedings for 
execution of money decree of Small Cause 


Ccurt — Execution proceeding taken in 
Court of City Munsif — Purchaser acquires 
gond title (Nov) 373 A 


-~——S. 47 — See also Ibid, O. 21, R. 22 
. (Aug) 235 B (FB) 
-——S. 47; O. 21, R. 10 — Compromise de- 


cre — Non-compliance with terms of — 
Application for its execution — Maintainabi- 
lity (Mar) 93 B 


-~——S. 47 — Application for restoration of 
execution case — Order ostensibly rejecting 
application, in substance allowing application 
bu rejecting application for executing decree 
no” on ground of non-prosecution but on 
mecits of the case — Rejection is one relating 
to 2xecution, discharge or satisfaction of a de- 
cre> — Appeal lies (Apr) 116 A 
~-—S. 47 — Execution proceedings — Ap- 
peal — Remand — Propriety (Apr) 116 B 
-——S, 47 — Executability of decree — Final 
decree passed in a suit for partition — Is 
executable for separate possession 

: (Jul 211 A 
~——S. 47 — Suit when barred (Jul) 211 B 

~—§, 47 and O. 21, R. 15 — Joint decree 

~— Dne of the decree holders can execute the 
deczee for benefit of all decree holders 

i (Sep) 280 A 


-———S. 47 and O. 21, Rr. 35 and 36 — U. P. 
Urtan Buildings (Regulation of Letting, Rent 
and Eviction) Act (13 of 1972) Ss. 31 and 21 
. — T. P. Act (1882), S. 111 — Execution of de- 
cree for possession over vacant land and also 
over constructed portions after demolishing 
buildings in occupation of tenants — Decree 
has not become inexecutable in view of 
Rent Control Act (Sep) 280 B 


——S. 48 — See Limitation Act (9 of 1908), 
Art. 182 - (Aug) 235 A (FB) 
——S. 64, O. 38, R, 9 — Suit for recovery of 
amcunt — Attachment of property before 
judgment — Sale of such property by debtor 
pending attachment before judgment is in- 
valic (Qan) 1 A 
S. 80 — “Stating the cause of action” — 
Relief claimed in suit and cause of action of 
- such relief not specified in notice — Notice 
inva id Jul) 213 A 
-——§. 92 — Applicability — Suit on behalf 
of dzity (Apr) 106 B 





‘Court is not required 


Civil P. C. (contd.) . 
——S, 96 — See Hindu Marriage Act (1955), 


S. 3 (b) (Aug) 230 A 
——S. 99 — Power under — Exercise of 
(Apr) 106 D 


——S. 99 and O. 1, R. 1.— In the absence of 
proof of the will person claiming right under 
it need not be impleaded in the suit to 
enforce copyright — He is not even a pro- 


per party (Jul) 200 C 
-——§. 100 — See also Ibid, S. 2 (2) 

(Aug) 240 C 
——S. 100 — Second appeal in suit under 
O. 21, R. 63 — Question not constituting 


subject-matter of suit cannot be raised for 
first time in second appeal (Jan) 1 B 


—~—S. 100 — Lower appellate Court revers- 
ing finding of trial Court — Power of second 
appellate Court to interfere with reasons given 
by the lower appellate Court — Scope 
(Feb) 62 B 
——S. 100 — Specific Relief Act (1963), S, 16 
— Second Appeal — Plea that suit was 
barred by S. 16 of Specific Relief Act raised 
for the first time in second appeal — Plea 
being in respect of question of law allowed 
to be raised (Mar) 96 A 
——Ss. 100 and-101 Second appeal — That 
the money was advanced as loan is a finding 
on a question of fact — High Court will not 
interfere with it in second appeal when it was 
not vitiated by error of law (Nov) 386 
——Ss. 100 and 101 — Second appeal — 
Finding of fact — Inference to be drawn 
from a piece of evidence is a question of fact 
— High Court cannot re-appraise evidence 
and find out what is the weight of evidence 
on a particular point (Nov) 386 


——Ss. 100-101 — See also Contract Act 
(1872), S. 65 ` (Jun) 176 


Ss. 100-101, O: 41, R. 31 — Appellate 
Court’s decision based on consideration of 
all the material on the record — Appellate 
to meet each and 
every reason advanced by trial Court. AIR 
1972 Orissa 28 and AIR 1975 Pat 192, Dis- 
sented from (Jan) 27 


——Ss. 100-101 — New point — Question 

as to service of notice — Issue though 

framed not decided by trial of appellate 

Court — Held, question as to service of 

notice should be allowed to be raised in 

second appeal - Jul) 208 A 

Ss, 100-101 — Finding of fact of first © 
appellate Court — Interference (Aug) 251 A 

S. 115 — See Provincial Insolvency Act 

(1920), S. 75 (1), First Proviso 











(Sep) 261 B 
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Civil P, C. (contd.) 
——S. 115 — Revision 
sion, when can be exercised 
——S. 115 — Order recalling earlier ` order 
directing specimen signature of dezendants 
to be taken in Court — Signatures had 
already been taken in’ Court — Revision not 
maintainable (^ov) 351 
——S. 115, Explanation, O.'16, R. 1% O. 26, 
R. 4 — “Any case which has been decided” 
— What is not — Order rejecting applica- 
tion for examination of witnesses or com- 
mission would not amount to such cease 
r (Dec) 441 A 
-——S. 115 (as amended by S. 43 of Central 
Act of 1976, and U. P. Amending Act of 
1978), S. 5 (b) — Revision against crder of 
lower appellate Court admitted in High 
Court on 2-5-1977 Section 115 zs am- 
ended by S. 43 of Central Act of 1976 ap- 
plies — Revision is maintainable 
. (Dec) 436 A 
—~——S. 141, O. 5, Rr. 1 and 2; O. 21, R. 65 
— Section 141 inapplicable to execution 
proceedings — Copy of sale proclamation 
need not be annexed to notice to jucgment- 
debtor under O. 21, R. 66 (Jun) 172 C 
——S. 144 — Applicability (Jtn) 169 
——Ss, 148, 149 and 151 and O. 7, R. if 
—- Plaint rejected by trial Court for insuffi- 


Powers of revi- 


ciency of court-fee -— Plaintiff ha: two 
remedies (Ean) 15 
——S. 149 — See Ibid, S. 148 (fan) 15 
——S. 151 — See Ibid, S. 148 (an) 15 


-—O, 1, R. 1 — See Ibid, S. 99 

(Ju) 200 C 
—=—0O.`1, R. 8 — Suit to restrain defendants 
from using land belonging to tempe by 
plaintiff as representing worshippers of idol 
in temple under O. 1, R. 8 after ob aining 
permission from Court — Permission given 
after notice and contest — No finding as ta 
plaintiffs being Arya Samajists —- Temple 
constructed by ancestors of plaintfis — 
Suit by plaintiff is maintainable : 
(Apr) 106 C 


——O: 1, R. 10 — See Land Acquisition 
Act (1894), S. 30 ‘ (Fb) 47 


——QO. 5, R. 1 — See. also Ibid, S. 141 


(Jun) 172 C 
——0O. 5, Rr. 1 to 8 — Summons — Issue 
of — Defendant having knowledge of suit 


and participating through counsel — Cannot 
claim thereafter that summons not served 
upon him and thus proceedings are vitiated 


: (Nov) 400 A 
——O. 5, R. 2 — See Ibid, S. 141 
(Jun) 172 C 
——O. 5, R. 8 — See Ibid, O. 5; R. 1 
i (Nov) 00 A 


(Seps 280 D. 


Civil P. C. (contd.) 
—O. 6, R. 1 — See Hindu Marriage Aot 


(1955), S. 13 (1) (ia) (Mar) 78 B 
—O. 6, R. 2 (1) — See Hindu Marriage 
Act (1955), S. 13 (1) (ia) (Mar) 78 B 


——O, 6, R. 17 — See also Specific Relief 
Act (1963), S. 16 (c) (Dec) 410 
-——O. 6 R. 17 — Suit for eviction of tenant 
— Amendment of plaint — Whether amend. 
ment changed cause of action (Oct) 352A 
—O. 6, R. 17 Amendment of plaint 
allowed by trial Court — Costs accepted by 
defendant’s counsel without any protest op 
objection — Defendant cannot subsequently 
challenge propriety of amendment 

; (Oct) 352 B 
——O. 6, R. 17 — Suit for specific perform- 
ance of contract of sale — No averment in 
plaint that plaintiff was ready and willing to 
perform his part of contract Appellate 
Court allowing amendment — Prejudice is 
caused to defendant — Order allowing am- 
endment is illegal (Dec) 436 B 
——O. 6, R. 17 — Amendment of plaint — 
Effect — Plaintiff setting up case of custo- 
mary right in respect of drawing of well 


water — By amendment, dedication of well 
by Raja to public, alleged — Effect 
(Dec) 438 B 


——O. 7, R. 10 — Suit for unpaid price of 
goods supplied — Court dismissing suit for 
want of jurisdiction along with decision on 
other issues — Not proper — Proper order 
was to direct return of plaint for presenta- 
tion to the proper Court {Apr) 112 
—O. 7, R., 11 — See also Ibid, S. 148 
(Jan) 15 
——O. 7, R. 11 — Suit on behalf of deity 
— Name of temple instead of name of idol 
mentioned as plaintiff — It has to be pre- 
sumed that there was misdescription and 
that plaintiff was idol and not temple 
(Apr) 106 A 
——O. 9, R. 13 — See 
(1) Evidence Act (1872), S. 33 
i ` (Mar) 96 B 
(2) Provincial Insolvency Act (1920), S. 75 
(Sep) 261 A 
——O. 15, R. 5 See also U. P. Urban 
Buildings (Regulation of Letting, Rent and 
Eviction) Act (1972), S. 20 (4) and Expin. 
(Nov) 400 B 
—oO. 15, R. 5 (U. P) — Suit for eviction 
— Tenant not admitting rent due from him 
— He is not liable to deposit it at first hear- 
ing of suit — His defence cannot be struck 
of “(May) 147 
——O. 15, R. 5 — Striking off of defence — 
Power as to, is discretionary (Sep) 259 
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——O. 15, R. 5 (U, P) — Striking off 
defence — Default in depositing monthly 
rent — No representation contemplated 
under R. 5 filed — Court would not be 
bound to strike off defence — That power 
is discretionary - (Nov) 384 


-—O, 16, R. 19 — See Ibid, S. 115, Expln. 
: (Dec) 441 A 
-——O. 19, R. 1 — Scope (Jun) 178 C 
-——-O. 20, R. 12 — Mesne profits — It is 
final decree regarding mesne profits which is 


executable (Sep) 280 C 
——O, 21, R. 10 — See Ibid, S. 47 

(Mar) 93 B 
-——O. 21, R. 11 — Verification -— Para 


“kha” of execution application verified — 
Application actually containing paras ‘“‘kha-1” 


and “kha-2” — Held that both paras were 
meant to be covered — There was only an 
irregularity causing no substantial prejudice 
(Jun) 172 E 
——O, 21, R. 15 — See Ibid, S. 47 
(Sep) 280 A 


——0O. 21, Rr. 22, 23, Ss. 11, 47 — Execu- 
tion — Doctrine of constructive res judicata 
_— Applicabiliiy — Bar against alienation 
imposed by S. 52 of T. P. Act — When not 
attracted (Aug) 235 B (ŒB) 
-—O. 21, R. 23 — See Ibid, O. 21, R. 22 

(Aug) 235 B (FB) 
-—O. 21, R. 32 — See Contempt of Courts 
Act (1971), S. 12 (Oct) 309 
——Q. 21, R. 35 — See Ibid, S. 47 
: (Sep) 280 B 
——©, 21, R. 36 — See Ibid, S. 47 
(Sep) 280 B 
——QO. 21. Rr. 54,90 — Auction sale of 
two properties — Date adjourned — Non- 
mention of time in subsequent proclamation 
amounted to irregularity at the most — Sale 
cannot be set aside (Jan) 21 C 
—<O. 21, Rr. 54, 90 — Auction sale — 
Adequacy of price fetched (Jan) 21 D 
——O. 21, R. 54 (2) — Auction sale — 
Proclamation — Sub-rule (2) of R. 54 when 
sufficiently complied with (Jan) 21 B 
—O. 21, R 58 — See Ibid, O. 38, R. 8 


(Nov) 365 
—O. 21, R. 63 — See Ibid, S. 100 
(Jan) 1 B 
«0O. 21, R. 66 — See also 
(1) Ibid, S. 141 - (Jun) 172 C 


- (2) Ibid, O. 21, R. 110 (Allahabad) 

(Jun) 172 B 
——O. 21, R. 66 — Notice to judgment- 
debtor — Contents of — Notice need not 
contain particulars under sub-rule (2) of 
R. 66 (Jun) 172 A 
——O. 21, Kk. 90 — See also Ibid, O. 21, 
R. 54 Gan) 21 C, D 


attached before judgment — Claimant’s 


Civil P. C. (contd.) 
——O. 21, R. 90 — Auction sale — Setting 
aside of —- Grounds (Jan) 21 A 
—O. 21, R. 90, Proviso ~— Valuation of 
property to be sold — Objection as to — 
Stage at which it can be raised (Jun) 172 D 
——O. 21, R. 110 (Allahabad) and O. 21, 
R. 66 — Requirement of sale proclamation 
being in handwriting of Court — Substans 
tial compliance of — Instance of 

(Jun) 172 B 
-——0O, 22, R. 3 — See also Ibid, S, 2 (2) 

(Aug) 240 C 
— 0O. 22, R. 3 — Order of abatement of 
appeal without considering application made 
before trial Court which was within limita- 
tion is erroneous (Aug) 240 a 
——O. 22, R. 4 and O. 41, R. 4 — Abate» 
ment — Death of a defendant during pen- 
dency of appeal against decree — Legal re- 
presentative of deceased not brought on 
record within prescribed time -— Appeal 
abates as a whole — Order 41, Rule 4 not 
applicable — Order 22, Rule 4 attracted 

(Feb) 37 

——O. 26, R. 4 — See also Ibid, S. 115, 
Expln. (Dec) 441 A 
-——O. 26, R. 4 — Application for issue of 
commission to examine witnesses in a 


divorce proceeding — Witnesses close rela- 
tives of applicant — Rejection of applica- 
tion is improper (Dec) 441 C 


—O. 33, R. 1 — Plaintiffs pauperism ~ 
Determination (Jul) 193 
——O. 33, R., 9 — Dispaupering — Plain- 
tiff coming in possession of means after 
permission granted to him to sue 'as in- 
digent person -—— Withdrawal of permission 
— Plaintiff cannot be asked to pay court. 
fee till proceedings before trial Court have 
come to end. AIR 1972 Andh Pra 52 
(Pt. A), Dissetted from (Dec) 408 B 
——O. 33, R. 9 (b) — Plaintiff coming in 
possession of means after leave given to 
him to sue in forma pauperis — Inquiry as 
to how such amount was expended by him 
would not be relevant (Dec) 408 A 
——O, 38, Rr. 5 and 8 — Attachment be- 
fore judgment —- Competency (Oct) 321 
—O. 38, R. 8 — See also Ibid, O. 38, R. 5 
i (Oct) 321 
—O. 38, R. 8 and O. 21, R. 58 — Bus 
ob- 
jection that he and not judgment-debtor was 
owner of bus still to be determined —- Order 
appointing Receiver to run. bus and deposit 
profits in Court is invalid (Nov) 365 
—-O. 38, R. 9 — See Ibid, S, 64 
(Jan) 1 A 


in writ proceeding 
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——~O. 39, R. 2-A — See Cena: of Courts 
Act (1971), S. 12 (Oc) 309 
——O. 41, R. 4 — See Ibid, O. 22, R 4 


(Feb) 37 
~——O. 41, R. 31 — See also Ibid, Ss. 100- 
101 (Jan) 27 


——O. 41, R. 31 — Reauirements — Parti- 
cular aspect of case not.made a point for 
determination — No categorical finding given 
except that it agreed with trial Courts find- 
ing — Judgment if vitia“ed in law 


(Oct) 330 B 
——O. 41, R. 33 — Scope — Rule is in 
wide terms (Jan) 11 


Constitution of India, Art. 14 — See Public. 


Waafs (Extension of Limitation) Act (1959), 
S. 3 (Feb; 52 A 
——Art, 19 () (f) — Eight of pre-emption 
on ground of common eajoyment of append- 
ages and immunities is valid (Nov) 391 A 
~——~Art, 47 — See U. P. Excise Act 11910), 
S. 4 (2) (Sep) 292 D (FB) 
-——Art. 133 — Leave to appeal to Supreme 
Court — Person not satisfying that the case 
involoves any substantial question of law of 
general importance which needs to be decid- 
ed by the Supreme Court — Leave to appeal 
to Supreme Court would be refused 

(May) 139 B 
~—Art. 141 — Precedents — Conflict be- 
tween two decisions of Supreme Cour given 


` by Judges of equal strength — Decision of 


latter Bench is binding — Doctrine cf per 
incuriam — Applicability (Sep) 300 A (FB) 
-——Art. 226 — See also 
(1) Ibid, Art. 14 (May) 139 A 
(2) Civil P. C. (1908), O. 5, R. 1 
(Nov) 400 A 
(3) Land Acquisition Act (1894), S. 17 (1) 
(May) 130 B 
~—Art. 226 — G. O. Mo. 1140 Sa-3/¢/77/75, 
D/- 22-4-1976, G. O., Dj- 6-2-1980 — Ap- 
plication for admission ‘to Post-graduate 
Medical Course by a Govt, Officer — Re- 
fusal of authority to consider it on merits 
in absence of permission of Government — 
Invalid (Jan) 8 A 
~~-Art.: 226 — Challenge to validity of 
order of authority of Medical College (Sta- 
tutory Authority) — Order of authority can- 
not be construed in the light of explanations 
subsequently given : (Jen) 8 B 
———Art. 226 — Contractual obligaticns — 
Validity of — Cannot be impeached >y writ 
petition (an) 16 
~~——Art, 226 — New plea — Rent proceed- 
ing — Plea requiring investigation of facts 
~~ Not raised at least before revisional 
Court — Cannot be permitted to be raised 
(Mat) 93 A 


Constitation of India (contd.) 
——Arts. 226, 14 — Government Hospital 
— Tenders ‘called for supplying medicines to 
Hospital — Conditions set out in notice for 
accepting tenders — Acceptance of the ten- 
ders of a person who has not fulfilled these 
conditions — It is invalid. (Administrative 
law — Administrative functions) 

(May) 139 A 


: At. 226 — Writ petition — Single peti- 


tion by several persons aggrieved by single 
order — Whether maintainable (May) 144A 
——Art, 226 — Writ petition — Request by 
respondent for time to file counter-affidavit 
on the date of hearing — On perusal of re- 
cord Court finding no -necessity of filing 
counter-affida vit — Request refused 
(May) 144 B 
— Art. 226 — Writ petition — High School 
Examination — Charge of copying — Mere 
fact that answers of examinee remarkably 
tallied with each other -—- Cannot be re- 
garded as the result of copying 
(May) 144 C 
— Art. 226 — U. P. Land Revenue Act 
(3 of 1901), S..34 — Writ petition against 
order of Board of Revenue regarding entry 
of name in revenue records —- No question 
of entry conferring title upon petitioner, in- 
volved — Writ petition is not maintainable 
: Gun) 167 
——Art. 226 — Suit for eviction — Ques- 
tion as to maintainability of suit on grourd 
of non-filing of suit by co-owner — Peti- 
tioner not raising question before revisional 
Court — Petitioner permitted to raise the — 
question in application under Art. 226, the 
same being question of law (Jun) 168 A 
——Art, 226 — Admissions to educational 
institutions — Government order prescribing 
norms should be followed (Jul) 194 
—— Artt. 226 — Petition to “quash orders 
of Forest Settlement Officer under S. 12 and 
of District Judge in appeal under S. 17 of 
Forest Act on ground of want of jurisdiction- 
in those authorities — ‘Plea cannot be al- 
lowed to be raised for the first time in peti- 
tion (Jul) 205 B 
——Art. 226 — Education — - Opinion of 
academic experts — Interference í 
a (Sep) 287 A 
— Art. 226 — Delay and laches 
(Sep) 287 B 
Art. 226 — Writ petition — Finding of 
fact — Finding as to whether waqf or indi- 
vidual was tenure-holder is basically and 





substantially a finding on question of fact 


interfere . within 
(Dec) 448 


— High Court could not 
narrow ambit of writ petition 
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Constitution of. India (contd. 

-——Art, 227 — Power of High Court under 
~ It is both judicial and administrative — 
It may even be exercised suo motu in the 
interest of justice (Dec) 441 B 
~——Art, 311 — Resignation by employee — 
In absence of statutory rules governing mat- 
ter of resignation by an employee, submis- 
sion of resignation by an employee is like a 
proposal for bringing the contract of service 


to an end and is governed by Ss. 4 and 5° 
(Jul) 213 B : 


of the Contract Act 
Contempt of Courts Act (70 of 1971), S. 12 
=. Civil P. C. (1908), O. 39, R. 2-A and 
O. 21, R. 32 — Application for contempt 
proceedings — Existence of effective alter- 
native remedy — High Court would not 
exercise its jurisdiction under Contempt of 
Courts Act (Oct) 309 
Contract Act (9 of 1872), S. 4 — See Consti- 
tution of India, Art. 311 (Jul) 213 B 
——~S§. 5 — See Constitution of India, Arti- 


cle 311 (Jul) 213 B 
~—-—-S, 10 — See Partnership Act (1932), 
S. 4 {Jun) 184 


——Ss. 16 and 17 — Pardanashin lady — 
Suit for cancellation of sale-deed — Plaintiff, 
illiterate, rustic village woman — She would 
be entitled to the benefit available to parda- 
nashin lady (Jul) 222 A 
-—S. 17 — See Ibid, S. 16 . Gul) 222A 
——Ss. 18, 19 — Insurance sched — ib 
sured person, alleged to be suffering from 
diabetes and carbuncle — Failure to disclose 
such diseases in personal statement by him 
— Does not amount to misrepresentation as 
to make the contract of insurance void 
(Nov) 366 
——S§. 19 — See Ibid, S. 18 - (Nov) 366 
S, 31 — See Partnership Act (1932), 
S. 4 (Jun) 184 
-——§. 56 — See Transfer of Property Act 
(1882), S. 2 (d) _ (May) 149 
~——-§. 65 — P excavating sand from bed of 
river Jamuna on the basis of agreement 
with Gaon Sabha, subsequent to auction-sale 
of right of excavation and depositing Theka 
money — Agreement found void — P. was 
bound to compensate Gaon Sabha for sand 
he excavated — But Gaon Sabha could not 
recover it as arrears of land revenue 





- (Jun) 176 

S. 186 — See Hindu Minority and 
Guardianship Act (1956), S.11 (Mar) 86B 
Copyright Act (14 of 1957), S. 13 — -See 
Ibid, S. 44 ` (Jul) 200 A 
-—-§, 17 — See Ibid, S. 44 (Jul) 200 A 
~—~Ss, 44, 45, 13, 17, 48, 51 and 55 — 


Owner of literary work has the common law 


, +S. 37 (2) — See Ibid, S. 36 


` privacy 
—Ss. 18 — Customary right ~~ Right to 


Tight 


:— Hearsay evidence of: 


Copyright Act (contd.) 


right of property in it independent of the 


_ Statute — Act lays no conditions for the ex- 


ercise of such right — Non-registration does 


not bar action for infringement (Jul) 209 
—S. 45 — See Ibid, S. 44 (Jul) 200 A 
-——S. 48 — See Ibid, S. 44 (Jul) 200 A 
——S. 51 — See Ibid, S. 44 (Jul} 200 A 
—S. 55 — See also 
(1) Ibid, S. 44 (ul) 200 A 
(2) Civil P. C. (1908), S. 99 (Jul) 200 C 


——S. 55 — One co-owner of the right can- 
not independently deal with it —-The others 
could sue the licensee for infringement 
(Jul) 200 B 
Defence ‘of India Act (51 of 1962), Ss. 36 
and 37 (2) — Requisitioning and Acquisition 
of Immoveable Property Act (30 of 1952), 
Ss. 11 and 25 — Land acquired by Union 
of India under S. 36 of Defence of India 
Act — Compensation of such acquisition ‘en- 
hanced by arbitrator — Appeal by Union 
of India against such award not maintain- 
able in view of provisions of S. 25 
(Apr) 121 
(Apr) 121 
Displaced Persons (Compensation and Reha- 
bilitation) Act (44 of 1954), S. 36 — See also 
Administration of Evacuee Property Act 
(1950), S. 4 (Aug) 256 
——S. 36 — Sale of composite property of 
evacuee and non-evacuee — Validity of sale 
not open to challenge by civil suit 
‘ (May) 133 
Displaced Persons (Compensation and Reha- 
bilitation) Rules (1955), R. 93 (v) — See Dis- 


‘placed Persons (Compensation and Rehabili- 
tation) Act (1954), S. 36 


(May) 133 
Divorce Act (4 of 1869), Sch. Form No. 8 
— See Hindu Marriage Act (1955), S. 13 (1) 
{ia} (Mar) 78 B 
Easements Act (5 of 1882), S. 13 — Transfer 
of immovable property to Hindu lady — 
Transferor enjoying adjacent strip owned by 
him as an easement of necessity before 
transfer —- Transferee would be deemed to 


‘have established an easement of necessity in 


respect of the strip 
—S. 18 — Customary right — Right of 
privacy — Window of defendant’s house 
overlooking only outer. courtyard of plain- 
tiffs house — There could be no right of 
(Oct). 342 A 


(Apr) 99 


draw water from well can be a customary 
(Dec) 438 A 
—S. 18 — Castoniney right — Right to 
draw water from well from ‘time immemorial 
immemorial user 


would be admissible, (Dec) 438 D 
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Easements Act (contd.) 

——S. 47 — Extinguishment of customary 
right — 20 years not elapsed from date of 
disuse of right till date of institution vf suil 
— Easement of customacy right is mot ex- 
tinguished (Dec) 438 C 


Evacuee Interest (Separction) Act (54 of 


1951), S. 2 (d) — See Displaced Fersons 
(Compensation and Rehabilitation) Act 
(1954), S..36 (May) 133 


Evidence Act (1 of 1872), S. 3 — See Hindu 

Law — Adoption — Acoption by wicow 
(Sep) 274 C 

~—-S. 32 — See also 
(1) Ibid, S. 35 (Feb) 52 B 
(2) Hindu Law — Adoption — Adoption 
by law _ | (Sep) 274 C 
——S. 32 — Statement in document made 
by a deceased person — Admissibility 

1 (Sep) 274 A 
=—-S. 33 — Civil P: C. (1908), O. 9, R. 13 
—- Evidence recorded ex parte cannot be 
relied upon (Mar) 96 B 
——Ss. 35, 32 — Land, whether graveyard 
— Determination of (Feb) 52 B 
——S. 45 — See also Constitution of India, 
Art. 226 (Sep) 287 A 
——S. 45 — Evidence of handwriting experts 
— Opinion of any one should not be pre- 
ferred on conjectual reasons (Feb) 52 A 
——S. 68, Proviso — Su:t for cancellation 
of gift deed — No specific denial- of gift 
deed by plaintiff — Proviso to S. 68 attract. 
ed (Feb) 50 
-——S. 90 — Presumption under relates to 
signature and handwriting and cannot be ex- 
tended to correciness of contents of Cocu- 
ment (Jen) 3 
———Ss. 90 and 90-A — Sections 90 and 
90-A do not conflict — Document registered 
and also purporting to be 20 years old — 
Document relied on in written staiement and 
hence not admissible under S. 90-A — Docu- 

ment is however admissibl2 under S, 9€ 


i (Sep) 274 B 
———S. 90-A — See Ibid, S 90 (Sep) 274 B 
-—S. 92 — See Registration Act (1908), 
S. 17 (b) (Jun) 164 


——Ss, 101, 104 and S. 11. — Suit for zan- 
cellation of sale-deed — Non-passing of con- 


sideration before -Registrar — Parties aware 
of their respective cases — Question of sur- 
den looses its importance — Heid on fects, 


that no consideration -was paid (Jul) 222 B 
——Ss. 101, 104 and 115 — Fraud — Bur- 
den of proof (Nov) 377 B 
——S. 104 — See Ibid, S. 101 

(Jul) 222 B; 377 
~—S. 111 — See ve 


(i) Ibid, S. 101 |. - Jul) 222 B 


Evidence Act (contd.) 

--(2) Contract Act (1872), S.16 (Jul) 222A 
——S. 114 — Letter ‘refused’ by addressee 
— Postman ‘proving it but unable to identify 


the addressee after lapse of time — Effect 
of endorsement held not nullified (Jan) 5 
——S. 114 — Presumption as to service of 
notice (Jul) 208 B 
——S. 115 — See also 
(1) Ibid, S. 101 (Nov) 377 B 
(2) Houses and Rents — U. P, Urban 


Buildings (Regulation of Leiting, Rent 
and Eviction) Act (1972), S. 20 (4), 
Expin. (Nov) 400 B 

(3) U. P. Excise Act (1910), S. 4 (2) 
(Sep) 292 F (FB) 


——S.. 115 — Estoppel — Students claiming 
to have passed examination on basis of 
fresh mark sheets issued by University in 
revaluation of marks — Mark sheets obtain- 
ed by students from Principal of College on 
basis of letter purporting to be issued by 
the University to the Principal but forged 
by themselves — Students are not entitled 
to claim estoppel against the University 
(Nov) 377 A 


Forest Act (16 of 1927), Ss. 2 (4) and 12 — 
Fish is forest produce — Forest Seitlement 
Officer has jurisdiction to grant fishing rights 


to fishermen Gul) 205 A 
—S. 12 — See 
(1) Ibid, S. 2 (4) (Jul) 205 A 


(2) Constitution of India, Art. 226 


Gul) 205 B 
——S. 17 — See Constitution of India, Arti- 
cle 226 _ Gul) 205 B 


Hinda Adoptions and Maintenance Act 
(78 of 1956), S. 16 — See Hindu Law — 
Adoption — Adoption by widow 

(Sep) 274 C 


Hindu Law — Adoption — Adoption by 
widow — Authority to widow from her hus- 
band to adopt — Proof (Sep) 274 C ° 
——-Arya Samaj marriage — Saptapadi isa . 
must j (Dec) 432 
——Coparcenary property — See Hindu 
Succession Act (1956), S. 6, Expln. I 
i (Apr) 126 


——Debts — Necessity — Son’s pious obli- 
gation to pay loan taken by father for main- 
tenance of minor child — Loan in its en- 


_tirety not necessary for maintenance, — Son 


is not liable to repay entire loan (Apr) 128 


——Mitakshara school — Joint family —. 
Property acquired in name of member — 
Presumption ` (Oct) 335 A 
Religious endowments — See Civil P. Cc. 
(1908), O. 1, R. 8 (Apr) 106 C 
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Hindu Marriage Act (25 of 1955), Ss. 3 (b} 
and 28 — Civil P. C. (5 of 1908), S. 96 — 
Peition under Act Decree passed by 
Court of Small Causes deciding petition — 
Court acts as District Court — Appeal and 
no: revision against decision is maintainable, 
AIR 1967 All 156, Overruled (Aug) 230 A 


——S. 5, Cl, (i) — Marriage not declared to 
be void for contravening condition in Cl. (i) 
` of S. 5 by District Court — No third per- 
son can treat it to be void or have it so 
adjudicated in any suit or proceeding 

(Feb) 42 


bes 


-——S. 7 (2) — See Hindu Law 
‘Samaj matriage 


Arya 
(Dec) 432 


—Ss. 10 and 28 Petition for divorce 
valued at Rs. 1,000/- Case decided by 
Court of Small Causes — Appeal would lie 
to District Court and not to High Court 
(Aug) 230 B 


——§. 13 — See Civil P. C. (1908), O. 26, 
R 4 (Dec) 441 C 


——S. 13 (1) Ga) — “Cruelty” — Suit for 
dissolution of marriage inter alia, on ground 
o- adulterous life led by wife — Allegation 
by wife in her written statement that hus- 
band was having adulterous relationship 
with his sister-in-law — Allegation of wife 
dd not constitute cruelty (Mar) 78 A 


——Ss. 13 (1) (ia), 20 and 21 — Allahabad 
High Court Hindu Marriage and Divorce 
Fules (1956), Rr. 4 and 5 — Suit for disso- 
lution of marriage — Absence of ground of 
cruelty in petition — Ground taken by re- 
[lication on basis of allegations in written 
etatement — No relief could be granted on 
that ground (Mar) 78 B 


»——§. 13-B — Appeal against decree of 
_divorce pending — Compromise application 
ugreeing to dissolution of marriage —- No 
collusion between parties — Court can dis- 
tolve the marriage. by agreement of parties 
even if none of the grounds to dissolve 
marriage exist (May) 151 


——-S. 20 — See Ibid, S. 13 (1) (ia) 


(Mar) 78 B 

~—S, 21 — See > 
(1) Ibid, S. 13 (1) Ga) (Mar) .78 B 
2) Ibid, S. 23 (Jun) 178 A 


Ss. 23, 21 Hindu Marriage and 
Divorce Rules, 1956 (Allahabad High Court) 
R. 15, Proviso — Matrimonial matters 
Duty of Court (Jun) 178 A 
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Hindu Marriage Act (1955) (centd.) 

——S. 24 — Application by respondent wife 
for maintenance pendente lite and expenses 
of proceedings duly supported by affidavit 
— Order requiring wife to file written state- 
ment without deciding application is illegal 


(Jun) 178 B 
——S. 28 — See 
(1) Ibid, S. 3 (b) (Aug) 230 A 
(2) Ibid, S. 10 (Aug) 230 B 


Hindu Marriage and Divorce Rules (1956) 

(Allahabad High Court), R. 15 (Proviso) — 

See Hindu Marriage Act (1955), S. 23 
(Jun) 178 A 


Hindu Minority and Guardianship Act (32 of 
1956), S. 8 — See Ibid, S. 11 (Mar) 86 B 


——Ss. 11 and 8 Giving of notice of 
demand under S. 3 (1) (a) of U. P. Rent 
Act (3 of 1947) on behalf of landlord, a 
Hindu minor aged over five years, by his 
mother does not amount to dealing with his 
property within S. 11 and the notice is valid 

(Mar) 86 B 
Hindu Succession Act (30 of 1956), S. 6, 
Expln. 1 — Coparcenary property — Deter- 
mination of — Relevant date is date of 
acquisition (Apr) 126 

HOUSES AND RENTS 


Uttar Pradesh (Temporary) Control of 
Rent and Eviction Act (3 of 1947), S. 2 (c) 
— See T. P. Act (1882), S. 122 


(Mar) 86 A 
~——S. 3 (1) — See Civil P. C. (1908), O. 6, 
R. 17 (Oct) 352 A 


—S. 3 (1) (a) — See 

(1) Hindu Minority and Guardianship Act 
(1956), S. 11 (Mar) 86 B 

(2) T. P. Act (1882), S. 122 (Mar) 86 A 


—Uttar Pradesh Urban Buildings (Regula- 
tion of Letting, Rent and Eviction) Act 
(43 of 1972), S. 2 (2) Applicability — 
Construction of building prior to commences 
ment of the Act — Ten years not completed 
when eviction of tenant is sought Act 
not applicable — Section 2 (2) is not retro- 
spective. AIR 1980 SC 635, Not- followed 
in view of 1980 All LJ 651 (SC) 

(Sep) 300 B (FRB) 
——S, 20 (4) and Expln. thereto — Word 
“summons” used in Explanation to S. 20 — 


Meaning of — Not restricted to summons 
issued under O. 5 of Civil P. C. 
(Nov) 400 B 
——S. 21 — See Civil P. C. (1908), S. 47 
(Sep) 280 B 
——S. 31 — See Civil P. C. (1908), S. 47 
(Sen) 280 B 


_ Dissented from 
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Insurance Act (4 of 1938); S. 45 — See Con- 
tract Act (1872), S. 18 (Nov) 366 
Land Acquisition Act (1 of .1894), Ss. 4 17 
{1) — Public purpose — Acquisition of land 
for construction of residential quarters for 
Married Air Force Personnel — Held. for 
public purpose (May) 120 C 
—S.9 — Service of notice — Land 
held by Co-operative Housing Society and 
entered in village record as such in the 
name of Secretary of the society — Notice 
served on the Secretary is notice on society 
> ` (May) 150 D 

—S. 17 (1) — See also Ibid, S, 4 
(May) 130 C 


—S. 17 (1) — Waste or arable land — 
Land sought to be acquired alleged to be 
bhumidhari land — No averment that “here 
is any construction over it —- Land comes 
within category of arable land — Sec. 17 (1) 
is applicable (May) 120 A 
—S. 17 (1) — Applicability of — Aequi- 
sition — Absence of urgency — Plea not 
substantiated by facts — Not maintaineble 

(May) 130 B 
—Ss. 18 (1), 20 and 53 — Amendment of 
Objections filed under S. 18 (1) — Applica- 


tion for — Maintainable — Delay — No 
ground for rejecting application (Mar) 92 
——S. 20 — See Ibid, S. 18 (1) (Mar) 92 


——Ss. 30, 53 — Reference under S. D — 
Claimant not a party before Collector — 
Cannot seek to be impleaded as a pary to 


` reference — Section 53 not attracted. AIR 


1967 Pat 243, Dissented from (Fet) 47 
-——S. 53 — See 5 

(1) Ibid, S. 18 (D) ~ (Mar) 92 

(2) Ibid, S. 30 (Fet) 47 
—S.- 54 — See also 

(1) Limitation Act (1963), S. 5 

; (Oct) 344 C 

(2) Limitation Act (1963), Ari. 116 (e} 

oe (Oct) 3144 B 


-—S, 54 — Appeal under — Who cam file 
— Corporation for whose benefit lanc is 
acquired if can file appeal (Oct) 344 A 
Limitation Act (9 of 1908), Ss. 6, 8,12 — 
Period of limitation -—- Computation of. 
AIR 1950 Pat 206 and AIR 1973 Mya 50, 
(Mar) 33 B 


-—S. 7 — Execution of gift deed by Karta 
— Omission by his elder son to file sui: for 
possession — Suit by younger son after 
attaining majority for same — Not berred 


— Section 7 not attracted (Mar) &3 A 
——S. 8 — See Ibid, S. 6 (Mar) 33 B 
—S. 12 — See Ibid, S. 6 (Mar) 33 B 


+——§, 14, Sch. 1, Art. 12 — Period of limi- 
tation — Computation of — Exclusion of 


Limitation Act (1908) (contd.) 
time spent .in prosecuting other remedy 
3 (Jan) 6 - 
——Art. 182 — Filing of execution applica- 
tion after more than six years but within 
twelve years of decree — Section 48, Civil 
P. C.-if attracted (Aug) 235 A (FB) 
—Sch. 1, Art. 12 — See Ibid, S. 14 
(Jan) 6 
Limitation Act (36 of 1963), S. 5 — Land 
acquisition appeal — Delay in filing —- Con- 
donation of delay (Oct) 344 C 


——aArts. 64 and 65 — Defendant not hav- 
ing right to suit land being illegitimate son 
of plaintiff's mother, continuing to be in 
separate possession of suit land — Defen- 
dant also recorded as maurusidar in 
Khatauni — Possession of defendant after 
death of -plaintiffs mother must be deemed 
to be adverse and not permissive 

(Mar) 75 A 
——Art. 116 (a) — Land acquisition case 
— Date of order of District Judge — Judg- . 
ment pronounced in absence of parties — 
Limitation for filing appeal would run from 
date of knowledge (Oct) 344 B 
-——Art. 120 — Application for substitution 
in place of deceased plaintiff by legal repre- 
sentative himself — Limitation of 90 days 
prescribed by Art. 120 is not applicable 

(Aug) 240 B 


——Arts. 135, 136 — Execution of decree 
for mandatory injunction: and possession of 
land- — Decree allowing defendants . two 
months’ time for clearance of debris from 
land — Limitation for execution of decree 
for possession begins to run after expiry of 
two months from date of decree when it be- 
comes executable (May) 143 


——Art, 136 — See Ibid, Art. 135 
(May) 143 


Majority Act (9 of 1875), S. 3 — See Limi- 
tation Act (1908), S. 6 - (Mar) 83 B 
——S. 4 — See Limitation Act (1908), S. 6 
(Mar) 83 B 
Maxims — ‘In pari delicto potior est condi- 
tio defendantis’ — Applicability 
; (Oct) 335 B 
MUNICIPALITIES 


—Uttar Pradesh Municipalities Act (2 of 
1916), S. 225 2} — Right to draw water 
from well — Injunction for restraining pri- 
vate person from interfering with right to 
draw water — Municipality not passing 
order for closing well under S. 225 (2) — 
Injunction would be granted (Dec) 438 E 


z 
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Muslim Law — Pre-emption — See also 
Constitution of India, Art. 19 (1) (9 
(Nov) 391 A 


---—Pre-emption — Demand for pre-emption 
and making of it within a reasonable time 
is essential (Noy) 391 B 


Negotiable Instruments Act (26 of 1881), 
S. 4 — See also Stamp Duty — Stamp Act 
(1899), S. 2 (22) (Feb) 58 B 
~——S5Ss, 4, 87 — Stamp Act (1899), Ss. 2 (5) 
and 35, Promissory note, or ‘bond’ — Deter- 
mination — Criteria (Nov) 386 A 
——S. 87 — See Ibid, S. 4 (Nov) 386A 
Partition Act (4 of 1893), 
auction of property of judgment-debtor if 
amounts to transfer within the meaning of 


S. 4 (Aug) 225 A 
~—S. 4 — Words ‘dwelling house’ — In- 
terpretation (Aug) 225 B 


Partnership Act (9 of 1932), S. 4 — Contract 
Act (1872), Ss. 10 and 31 — Plaintiff and 
defendant agreeing to carry on construction 
of Dam in partnership after acceptance of 
their tender — Plaintiff advancing money to 
defendant for deposit as earnest money — 
Tender not accepted — Partnership does 
not come into existence -— Contract be- 
tween parties is not contingent contract — 
Plaintiff is entitled to recover money by suit 


(Jun) 184 
~~——5§. 42 — See Ibid, S. 69 (Oct) 324 
———§. 48 — See Ibid, S. 69 (Oct) 324 


——Ss. 69, 42 and 48 — Firm not register- 
ed under the Act — Suit for recovery of 
certain amount as due to plaintiff and for 
recovery of his share of profits — If barred 
by S. 69 (1) (Oct) 324 
~——S. 69 (2) — Suit for recovery of amount. 
by partners of a firm — Partnership not 
registered — Suit not maintainable 
è (Dec) 405 
Frecedents — Doctrine of per incuriam — 
See Constitution of India, Art. 141 
(Sep) 300 A ŒB) 
Provincial Insolvency Act (5 of 1920), S. 75 
— Appeal before District Court against 
order passed by trial Court on application 
under O. 9, R. 13, C. P. C. in exercise of 
insolvency jurisdiction — Maintainable 
(Sep) 261 A 
-—S. 75 (1), First Proviso — Revision be- 
fore High Court — Interference 
(Sep) 261 B 
Provincial Small Cause Courts Act (9 of 
1887), S. 17, Proviso — Application for set- 
ting aside ex parte decree — Defendant 
does not have option under S. 17, Proviso 
either to furnish security or to deposit decre- 
tal amount — Option is left with the Court 
(Oct) 313 


S. 4 — Court - 


Provincial Small Cause Courts Act (contd.) 
——S. 25 — See 
(1) Hindu Marriage Act (1955), S. 3 (b) 
(Aug) 230 A 
(2) Provincial Insolvency Act (1920), Sec- 
tion 75 (1), First Proviso (Sep) 261 B 


oe 27 — See Hindu Marriage Act (1955), 
. 3 (b) (Aug) 230 A 


——Sch. II, Art. 1 — Phrase “any ac? —. 
Refers to a positive act which is either done 
or ordered to be done — It does not include 
an illegal omission (Jul) 219 A 


——Sch. I, Art. 1 rjw Art. 4 {amended b 
U. P. Civil Laws (Amendment) Act (37 of 
1972)) — Suit for eviction of lessee — 
Cognizable by Court of Small Causes even 


if lessee is the Government or a Government 
Officer 


(Jul) 219 B 
———Sch. H, Art. 4 — See Ibid, Sch. Il, 
Art. 1 (Jul) 219 B 


Public Waqfs (Extension of Limitation) Act 
(29 of 1959), S. 3 — Applicability of Act — 
Extent of — Act not hit by Art. 14 of Con- 
stitution (Feb) 52 A 
Railways Act (9 of 1890), S. 73 — Loss of 
goods due to negligence on part of Railway 
employees — Determination of damages 
(Sep) 268 
——S. 73 — Insistence on taking open deli- 
very or on reweighment — Not open to 
consignee or consignor (Dec) 444 A 
——S. 76 — Insistence on open delivery — 
Does not. take away the right to claim 
damages i (Dec) 444 B 
——S. 78-B, Proviso — Claim for compen- 
sation for loss of goods by firm — Main- 
tainability (Jan) 18 


Registration Act (16 of 1908), S. 17 (b) — 
Admissibility of document in evidence 

(Jun) 164 
——S. 47 — Execution of two sale deeds 
fn respect of a property. — On registration, 
gale deed executed earlier alone operates 
and confers title ' (Jun} 191 


Requisitioning and Acquisition of Immovable’ 


Property Act (30 of 1952}, S. 11 — 
Defence of India Act (1962), S. 36 
(Apr) 121 
——S. 25 — See Defence of India Act 
(1962), S. 36 (Apr) 121 
Sale of Goods Act (3 of 1930), S. 18 — See 
Specific Relief Act (1963), S. 8 (Apr) 103A 


Specific Relief Act (47 of 1963), S, 8 -= 
Sale of Goods Act (1930), S. 18 — Agree- 
ment for purchase of waste coal ash as and 


See 


B 
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Specific Relief Act (contd.) 

when deposited — Purchaser depositing con- 
tract money — Seller preventing removal 
of coal ash — Suit for permanent injune- 
tion — Injunction cannot be granted — 
Purchaser has no title in the unspecified 


coal ash (Apr) 103 A 
——S. 10 — See T. P. Act (1882), S. 108 
(c) and (e) (Oct) 307 


=—S. 10, Expln. — Plaintiff a dealer in 
waste coal ash — Contract for purchase of 
ash — Plaintiff depositing contract money 
»— Non-performance by seller — Effect 


(Apr) 103 B 
—S. 16 — See also Civil P. C. (1908), 
S. 100 (Mar) 96 A 


-~—S. 16 (c) — Provision is mandatory — 
Absence of necessary averment in plaint — 
Amendment . application seeking to cure 
defect made when fresh suit would have 
been barred by time — Application cannot 
be allowed (Dec) 410 
—-S. 16 (6) — Specific performance of 
contract — Plaintiffs readiness and willing- 
ness to perform his part of contract — 
Mandatory requirement — He must aver 
and establish it (Oct) 330 A 
——Ss. 16 (c) and 20 — Waiver or aban- 
donment of contract — Inference of — 
Validity (May) 152 A 
Ss. 16 (c), 20 — Contract for sale of 
property — Lapse of long time from date 
of contract cannot be a ground for refusing 
enforcement of specific performance 

(May) 152 B 
~——§. 20 — See also Ibid, S. 16 (c} 

(May) 152 A, B 
~——S§, 20 — Suit for specific performance 
filed few days before the date agreed for 
execution of agreement — Before filing suit 
defendant refusing to execute agreement 
when called on to do so — Suit cannot be 
held premature (Mar) 96 C 
~—-S, 34 — Suit for mere declaration with- 
out seeking further relief — Maintainability 

(Aug) 246 Cc 
——S. 36 — Plaintiffs claim for restraining 
defendant from discharging dirty water in 
certain wide lane in front of his house — 
Such land was not private property of plain- 
tiff — Held, all owners of houses including 
defendant have right to use such lane 
{Oct) 342 B 





Stamp Act (2 of 1899) 
See under Stamp Duty. 


STAMP DUTY 
—Stamp Act (2 of 1899), S. 2 (5) — See. 


(1) Ibid, S. 2 (22) (Feb) 58 B 
(2) Negotiable Instruments Act (1881), 


S. 4 p? (Nov) 386 A 


Stamp Duty — Stamp Act (contd.) 

——Ss, 2 (22), 2 (5) — “Promissory note” 
or “Bond” — Determination of (Feb) 58 B 
—S. 2 (22) and Sch. I, Art. 49 (b) — 
Promissory note — Recital therein to repay 
amount within three years — Promissory 
note not payable on demand -— Article 49 


-attracted (Feb) 58 C 
—S. 35 — See Negotiable Instruments 
Act (1881), S. 4 ; (Nov) 386 A 


——S. 36 — Admitting document in evi- 
dence without deciding objection of other 
party — Amounts to tentative reception of 
document — Section 36 not attracted — 
Admissibility can be challenged in appeal 
(Feb) 58 A 


——Sch. 1, Art. 49 (b) — See Ibid, S. 2 (22) 
(Feb) 58 C 


TENANCY LAWS 


-—Uttar Pradesh Imposition of Ceiling on 
Land Holdings Act (1 of 1961), Ss. 10 (2), 
38-B — U. P. Imposition of Ceiling on 
Land Holdings (Amendment) Act (20 of 
1976), S. 31 (3) — Re-determination of sur- 
plus land due to amendments in ceiling Act 
— Earlier ceiling proceedings when operate 
as res judicata (Dec) 426 


-—S, 38B — See Ibid, S. 10(2) (Dec) 426 
—Uttar Pradesh Imposition of Ceiling on 
Land Holdings (Amendment) Act (20 of 


1976), S. 31 (3) — See Tenancy Laws — 
U. P. Imposition of Ceiling on Land Hold- 


ings Act (1961), S. 10 (2) (Dec) 426 
Tolls Act (8 of 1851), S. 2 — Tolls Act 
(15 of 1864), S. 3 — Toll — Levy of is 


authorised only for recovering cost of con- 
struction and repairs of bridge built with 
public revenue — Interest on cost incurred 
is not recoverable (Mar) 72 
Tolls Act (15 of 1864), S. 3 — See Tolls Act 
(1851), S. 2 (Mar) 72 


Torts — Applicability — Actionable wrong 
— Breach of regulations —— Loss suffered — 
Breach of legal provision not being an 
actionable wrong, suit for compensation not 
maintainable (Feb) 46 
Trade and Merchandise Marks Act (43 of 
1958), S. 2 (d) — See Ibid, S. 27 (2) 

(Dec) 421 


——Ss. 27 (2), 2 (d, 29 — “Passing off” 


action — Issue of injunction — Condition 
precedent to be fulfilled by plaintiff 
(Dec) 421 


HS 29 — See Ibid, S. 27 (2) (Dec) 421 
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Transfer of Property Act (4 of 1882), S. $ 2 


(d) and 52 — Principle, -of lis pendens — It 
applies even to an auc‘ion sale of property 
. ir execution of decree passed during pen- 
dency of litigation — Doctrine of frustra- 


tion not applicable (May) 149 
~—Ss, 45, 111 — Co-tenants — Ejectment 
of one by other — Not permissible 

(Apr) 114 B 
—S§. 52 — See i 


(1) Ibid, S. 2 (d) ‘ (May) 149 
(2) Civil P. C. (1908), O. 21, R. 22 
(Aug). 235 B ŒB) 
-~—S. 53-A — Part performance — ° Pur- 
chaser making part-payment — Fling suit 
for specific performance — Dismissal of 
suit — No second appeal — Held, purchaser 
was entitled to advantage of S. 53-A 
(Nov) 373 B 


——S, 105 — Suit for eviction — Co-owner 
letting out premises alone filing suit without 
including other co-owner — Suit is main- 
tainable f (Jun) 168 B 
——S. 105 — Lease deed — Grant of land 
ty State in exercise of ils sovereign rights 
— Such grant could not have been termed 
a lease — Act nort applicable to such grant 


(Nov) 396 A 
——S5. 105 — Consideration for lease — 
Meaning of (Nov) 396 B. 
——S,. 105 — Renewal of lease — Agree- 
ment between lessor and lessee — Lessee 


has right for renewal — Lessor cannot 
refuse — Subleiting some portion of build- 
ing is not transfer of all rights 

(Nov) 396 C 
-——S. 106 — Word ‘hearby’ does not by 


itself mean termination of tenancy is in - 


praesenti (Oct) 312 


S. 106 (U. P.) — ‘30 days’ notice’ — 
Notice of less than 30 days and therefore, 
invalid (Oct) 352 C 
——S. 108 (c) and (ce) — Destruction of 
claimed premises by landlord — Not act of 
God — Clause (e) of S, 108 not applicable 
— Tenant protected under Cl. (c) of S. 108 





(Oct) 307 
—S. 111 — See 
(1) Ibid, S. 45 (Apr) 114 B 
(2) Civil P.C. (1908), S.47 (Sep) 280 B 


(3) Civil P. C. (1908), O. 6, R. 17 
(Oct) 352 A 
—s. 122 — Gift by grandmother in 
favour of grandchildren with a condition 
that their mother would act as guardian — 


Transfer of Property Act (contd.) 
Acceptance of gift — Mother becomes’ a 
landlord within S. 2 (c) of U. P. Rent Act 
3 of 1947 and is entitled io serve on tenant 
a notice of demand under S. 3 (1) (a) of 
that Act (Mar) 86 A 
Uttar Pradesh Excise Act (4 of 1910), Ss. 4 
(2), 41 (œ (iii) — Notification, D/- 20-12- 
1980 — Power to fix strength of country 
liquor — It is available under S, 4 (2) as 
well as under S. 41 (c) (iii) — Power under 
S. 4 (2) is not nullified by power under Sec- 
tion 4 ` (Sep) 292 C GB) 
—S. 4 (2) — Notification dated 20-12-1980 
— Notification reducing strength of country 
liquor is not invalid as unreasonable 

(Sep) 292 D (FB) 
—S. 4 (2) — Notification dated 20-12-1980 
— Notification, effect of (Sep) 292 E (FB) 
— S. 4 (2) — Notification dated 20-12-1980 
— Reduction of strength of country liquor 
in the middle of contract — Not prohibited 
by promissory estoppel (Sep) 292 F (FB) 
—S. 41 — U. P. Excise Manual (2nd Edn.) 
(1974), Paras 347 and 348, R. 13-B (as am- 
ended by Notification dated 20-12-1980) — 
Amendment requiring licensees to keep shops 
closed on Fridays — Not applicable to ex- 
isting licensees Baa 292 B (FB) 
— S. 41 (c) Gii) — See Ibid, S. 4 (2) 

aa 292 C (ŒB) 
—S. 41 (œo (v) — U. P. Excise Manual 
(2nd Edn.) (1974), Vol. I, Para 347 — It is 
not a statutory rule and has not the force 
of law (Sep) 292 A (FB) 
Uttar Pradesh Excise Manual (2nd Edn.) 
(1974), Vol. 1, Para 347, R. 13-B — See 
U. P. Excise Act (1910), S. 41 

(Sep) 292 B (FB) 
—Vol. I, Para 347 — See U. P. Excise 
Act (1910), S. 41 (c) (v) (Sep) 292 A (FB) 
Para 348, R. 13-B — See U. P. Excise 
Act (1910), S. 41- (Sep) 292 B (FB) 





-—Uttar Pradesh Land Revenue Act (3 of 


1901), S. 34 — See Constitution of India, 
Art. 226 (Jun) 167 
Uttar Pradesh (Temporary) Control of Rent 
and Eviction Act (3 of 1947) 
See under Houses and Rents. 
Words and Phrases — “First hearing — See 
U. P, Urban Buildings (Regulation of Letting, 
Rent and Eviction) Act (1972), S. 20 (4) and 
Expln. (Nov) 400 B 
——“Summons” — See U. P. Urban Build- 
ings (Regulation of Letting, Rent and Evic- 
tion) Act (1972), S. 20 (4) and Expla. 
(Nov) 400 B 
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All India Reporter- 
= 1981 
Allahabad High Court — 


ae 


' ‘ATR 1981 ALLAHABAD f 


S. D. AGARWAL, J. 
Dhan Singh and another, Appellants v, 
Baboo Ram and others, Respondents. 


Second Appeal No. 39 of 1975, D/- 27-10- 
1980.* i 


(A) Civil P. C. (5 of 1908), Sec, 64, O. 38, 
R. 9 — Suit by creditor for recovery of 
amount from debtor — Attachment be- 
fore judgment of property of debtor 
“ordered — Sale of such property by 
debtor during pendency . of attachment 
before judgment is invalid — Suit event- 
ually dismissed — Immaterial — O. 38 
E. 9 not applicable, 


Where in a suit by creditor for re- 
covery of amount from the debtor attach- 
ment before judgment of the property of 
debtor was made by the court, the sale 
of such property by the debtor during 
the pendency of attachment would be in- 
valid as the same would be in contraven- 
tion of the order of attachment. 

(Paras 10, 11) 


' An attachment before judgment re- 
Mains valid till the date of dismissal of 
the suit but ceases to have effect after the 
date when,the suit is ‘dismissed. Hence 
when the attachment before the judg- 
ment is valid prior to the dismissal of the 
suit, any transfer made in contravention 
of the order of attachment before the 
fudgment would, therefore, be void. In 
such a case O. 38, R. 9 empowering the 


SAgainst decree and judgment of Raman 
Prakash, Addl. Civil Judge, 

_ shahr, D/- 25-11-1974. 
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Buland- ~ 


court to order withdrawal of the attach- 
ment before - judgment in a case where 
the suit was dismissed would not be ap- 
plicable, as the rule does not either ex- 
pressly or impliedly suggest that attach- 
ment before judgment would become 
void ab initio when the suit was dismiss- 
ed. AIR 1973 All 67 (FB), Rel. on, AIR 
1934 All 165, Disting. (Paras 10 & 11) 


(B) Civil P. C. (5 of 1908), Sec. 100 — 
Second appeal in suit under O. 21, R. 63 
against orders passed in execution pro- 
ceedings — Question not constituting sub- 
ject-matter of suit cannot be raised for 
first time in second appeal. (Para 12) 
Cases Referred : Chronological Paras 


AIR 1973 All 67 : 1972 All LJ 892 (FB) 
7 


AIR 1934 All 165 : 1933 All LJ 1501 8, 9 


S. Alim Shah, for Appellants; Sudhir 
Narain Agarwal, for Respondents. 


JUDGMENT :— This is a plaintiffs’ 
second appeal arising out of a suit filed 
by the plaintiff appellant under O, 21, 
R. 63 of the Civil P. C. Mukat Lal and 
Ram Chander respondents Nos. 2 and 3 
filed two suits Nos. 60 of 1968 and 140 of 
1968 in the court of the second Munsif, 
Bulandshahr for recovery of an amount 
against Baboo Ram, respondent. After fil- 
ing the suit the said respondents Nos. 2 
and 3 moved an application for attach- 
ment before judgment of the property of 
Baboo Ram. The court directed attach~ 
ment before judgment of the properties 
including plot No. 555 area 3 bighas 
10 biswas and 13 biswansis. Suit No. 148 
(140) of 1968 was dismissed by the trial 
court. An appeal was filed against the 


said judgment. In appeal the parties com- 


2 All, 


promised and a ‘compromise decree was 
passed, The attachment before judgment 
took place on 12th March, 1968. On 1st 


July, 1968 Baboo Ram executed a sala 


deed in favour of the appellants, Suit 
No. 148 (140) of 1969 was dismissed by 
‘the trial court on 15th May, 1969. After 
the compromise decree in favour of ‘re~ 
spondents Nos, 2 and 3 they sought ex- 
ecution of the decree against the. property 
sold in favour of the appellants. An ob- 
jection was filed by the appellants to the 
effect that the suit having been dismiss- 
ed the attachment before judgment auto- 


matically came toanendand as such the - 
property which had been transferred in ` 


favour of the appellants could not ba 
proceeded against in execution of the de- 
cree against Baboo Ram. Those objections 
were dismissed and’ hence the present 
suit was filed. It was further alleged in 
this suit that the proceedings of compro- 
mise were null and void as they were 
- collusive. 


. 2. Respondent No. I did not contest 

the suit but the suit was contested by 
respondents Nos. 2 and 3. It was alleged 
in defence that there was no collusion, 
the suits were rightly decreed and that 
the attachment was valid in law and as 
such they could proceed against the pro- 
perty. 

3. The trial court found that the de 
crees were not collusive, the attachment 
was made’ according to law and the 
plaintiffs appellants were not entitled to 
any interest nor were they in possession 
over the disputed property hence the 
suit was dismissed on 21st March, 1973. 
Against the said judgment an appeal was 
filed before the lower appellate court 
The lower appellate court also dismissed 
the appeal on 25th November, 1974 
Against the said judgment the present 
second appeal has been filed in this Court. 
The lower. appellate court agreed with 
the findings recorded by the trial court 
that the proceedings of com~ 
promise were not collusive and that the 
attachment before judgment was also 
valid in law. It was further found that 
the plaintiffs appellants ‘were not in 
possession of the property on the date 
when the agreement of sale was said to 
have been executed. In fact, the finding 
of the lower appellate court is that thera 
was no prior agreement of sale and the 
case set up by the plaintiffs appellants 
was absolutely false. 


4. Learned counsel for the appellant 
before me has raised two contentions, The 
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first contention raised by him íis that 
once the`suit was dismissed by the trial 
court on 15th May, 1969 the attachment 
before judgment automatically came to 
an end and as such the sale deed in 
favour of the appellants cannot be held 
to be void. The second contention raised 
by the learned counsel is that even if the 
attachment made in favour of the re- 
spondent is held to be valid then too the 
entire: suit could not have been dismiss- 
ed and that the respondents were only 
entitled to the decretal amount in respect 
‘of suit No. 60 of 1968, 

5. Section 64 of the Civil P, 
follows: 

“Private alienation of property after 
attachment to be void, — Where an at- 
tachment has been made, . any private 
transfer or delivery, of the property at- 
tached or of any interest therein and any 
payment to the judgment debtor of any 
debt, dividend or other moneys contrary 
to such attachment, shall be void as 
against all claims enforceable under the 
attachment, 

Explanation. For the purposes of this 
section, claims enforceable under an-at- 
tachment include claims for the rateable 
distribution of assets.” 

6. It clearly provides that after an af-. 
tachment is made if any transfer has. 
been effected the said transfer would be 
void as against all claims enforceable 
under the attachment, The other relevant 
provision in this connection is O. 38, R. 9 
of the Civil P, C. which provides as fol- 
lows: 

“Where an order is made for attach- 
ment before judgment, thè Court shall 
order the attachment to be withdrawn 
when the defendant furnishes the secu- 
rity required together with: security for 
the costs of the attachment or when the 
suit is dismissed.” | 

7. In view of these ‘provisions it was 
argued by the learned counsel for the ap- 
pellants that once the suit was dismissed 
the attachment before judgment auto- 
matically came to an end it was‘not re~ 
-vived even if the decree is reversed in 
appeal: Learned counsel has further 
sought reliance on a Full Bench decision 
of this court reported in Abdul Hamid v. 
Karim Bux, AIR 1973 All 67. In the case 
of Abdul Hamid (supra) the Full Bench 
of this court has held that on the dismis- 
sal of the suit‘in’ default the attachment 
before judgment automatically ceases and 
does not revive onthe restoration of the 
suit. This preposition is, therefore, | now 
well settled, 
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8. The question, however, which fur- 
ther arises in this case is whether a sale 
made after attachment before judgment 
and before the dismissal of the suit is 
valid or not, This would depend upon 
the decision of the question as to when a 


suit is dismissed the attachment before — 


judgment becomes void ab initio or from 
the date the suit is dismissed. There is no 
direct decision on this question. Learned 
counsel for the appellants has, however, 
placed reliance on certain observations 
made in Dular Singh v. Ram Chander, 
AIR 1934 All 165 by a learned single 
judge of this court which are as follows: 

“As already explained the attachment 
before Judgment ceases and then it is no 
longer open to the plaintiff to say that he 
is enforcing a claim under that attach- 
ment because the order of dismissal of 
his suit has been upset by the appellate 
Court, 


I may remark that the only effect of 
the attachment before judgment is to 
prevent the Judgment-debtor from mak- 
ing a transfer of the attached property 
during the continuance of the attachment 
so that the benefit of attachment may be 
available to him when he seeks to en- 
force his decree which might subsequently 
be passed. The order of attachment does 
not create a charge in his favour and 
therefore, as soon as the attachment 
ceases the plaintiff loses all rights to en- 
force any claim under it.” 


9. The observation made in the case 
of Dular Singh does not in my opinion 
` assist the appellant. In the case of Dular 
Singh it has not been considered as to 
what would be the position in a case 
where sale has been made when the at- 
tachment before judgment was in exist- 
ence. If after the dismissal of the suit 
any transfer ismade obviously the plaint- 
iff cannot enforce his claim against a 
transfer made after the attachment 
ceases, 


10. Section 64 of the Civil P. C. spe- 
cifically provides that where an attach- 
ment has been made any private aliena- 
ition of property after attachment would 
be void. In view of this provision, any 
private sale of the property which has 
been attached before the judgment 
would be void. O, 38, R., 9 empowers the 
‘court to order withdrawal of the attach- 
ment of the judgment in a case where a 
suit is dismissed. This rule does not either 
expressly or impliedly suggest that the 
attachment before the judgment would 
become void ab initio when a suit is dis- 
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missed. An attachment before judgment! 
would, however, cease to have, effect when 
a suit is dismissed, The. validity of the 
attachment before‘ the judgment, how- 
ever, during the period when it was issu- 
ed and till the date of dismissal of the 
suit is not, however, affected by O, 38, 
R. 9 of Civil P. C. on which reliance has 
been placed. 


11. On an interpretation of both | 
provisions mentioned above, I am of the 
opinion, that an attachment before thay 
judgment would remain valid till the 
date of dismissal of the suit but would 
cease to have effect after the date when 
the suit is dismissed. Since the attachment 
before the judgment is valid prior to the 
dismissal of the ‘suit, any transfer made 
in contravention of the order of attach- 
ment before the judgment would, there- 
fore, be void. In the circumstances, the 
sale in favour of the appellant which was 
made during the pendency of the attach- 
ment of the judgment cannot be held to 
be valid. In the circumstances, the first 
submission made by the learned counsel 
does not have any substance. 

- 12. In regard to the second submission, 
the present suit was filed for a declara- 
tion as to whether the property in dispute 
was liable for attachment and sale in ex- 
ecution of the decrees passed in suits 
Nos. 60 of 1968 and 148 (140) of 1968. The 
further question as to whether the ap- 
pellants are only liable to pay the decre- 
tal amount was not the subject matter of 
dispute in the present suit. That is a 
question which the appellants if at all 
should have raised before the executing 
court. In the circumstances the second 
question raised for the first time in 
second appeal cannot be permitted to be 
raised by the appellants, 


13. In the result, I do not find any 
force in this appeal. It is accordingly dis- 
missed but in the circumstances of the 
case parties are directed to bear their 
own costs, 





‘ Appeal dismissed, 





AIR 1981 ALLAHABAD 3 
R. M. SAHAI, J. 

Ghurahu and others, Petitioners v. Sheo 
Ratan and others, Respondents, 

Civil Writ Petn. No, 5354 of 1978, 
D/- 30-6-1980. 

Evidence Act (1 of 1872), Sec. 99 — 
Presumption under — Presumption relates 


HX/JX/E152/80/MRD/RSE 


pa 
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to signature and handwriting and cannot 
be extended to correctness of contents of 


document, (Para 3) 
Cases Referred : Chronological Paras 
AIR 1973 Raj 263 : 2 
AIR 1972 All 406 4 
ILR (1966) 1 Cal 395 2 
AIR 1958 Orissa 26 2 


S. K. Verma and R. N. Singh, for Peti- 
tioners; Rajkumar Jain and Syed Moha- 
mood, for Respondents, 


ORDER :— Land in dispute was acquir- 
ed by Hulas who admittedly was peti- 
tioner’s ancestor. In consolidation proceed~ 
ings it was claimed by opposite parties 
that Hulas’s son Sughar had two sons 
Shivraj and Nanhkoo and petitioners were 
descendants of Sheoraj whereas opposite 
parties were descendants of Nanhkoo, 
This was denied and Nanhkoo was said to 
be son of one -Todi. The entire dispute 
therefore was whether Sughar had one 
or two sons. It has been found by Deputy 
Director that since 1308 Fasli it were the 
ancestor of petitioners branch who were 
exclusively recorded. He however | en- 
dorsed finding of appellate authority, and 
accepted claim of opposite parties of 
eo-tenancy because written statement fil- 
ed by petitioner in suit under Sec. 229B 
filed by opposite parties, for declaration 
that they were co-sirdars which abated 
due to enforcement of consolidation the 
petitioners no doubt denied that opposite 
parties were not of their family but it 
was not specifically alleged that Nanhkoo 
was son of Todi. He further did not find 
any truth in statement of Musafir examin- 
ed on behalf of petitioner that petitioner 
‘and opposite parties were members of 
different family and that the land was 
settled solely with petitioner’s ancestor. 
The basic reason however for accepting 
opposite party’s claim was recital in two 
mortage deeds dated 27-12-10 and 7-8-27 
describing Nanhkoo as son of Sughar and 
Sheoamber as son of Sheoraj. 


2. During hearing it was claimed that 
appellate and revisional authority misread 
the mortgage deeds as Nanhkoo was des- 
cribed as son of Sughar Yadav whereas 
parties were Harijans by caste. To verify 
this opposite parties were directed to pro- 
duce the original which they did and it 
transpired that copy filed by petitioner 
was incorrect. The counsel thereafter did 
not press this aspect but urged that these 
mortgage deeds may have been admissible 
under Section 90 of Indian Evidence Act, 
being twenty years old document, but 
grotants af domment was yet to be prov- 
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ed in accordance with law. According to 
him presumption under this. section could 
be raised only in respect of signature and 
it having been written by the scriber. But 
it did not extend further. Reliance was 
placed on Ram Krishna v. Gajadhar (AIR 
1958 Orissa 26) : ILR (1966) 1 Cal 395 and 
a Singh v. Chhoti (AIR 1973 Raj 
63). l 


3. The submission is not without 
merit, The extent of presumption is laid 
down in the section . itself. It cannot be 
stretched beyond it. If a document 15 
twenty years old and the court is satis- 
fied of its proper custody it may be pre- 
sumed that signature and any other part 
of document which purports to be in 
handwriting of any particular person is 
in that person’s handwritifg, that the 
document was executed by the person by 
whom it purports to have been executed 
and that the document was attested by 
the person by whom it purports to have 
been attested. In fact section 90 dispenses 
with proof of document as required in 
Sections 67 and 68 and what is required 
to be done is deemed to have been done 
by operation of law. But the proof of 
signature or handwriting does not estab- 
lish that whatever is stated in document 
is also correct. That has to be proved not 
only by production of document but by 
proving its contents as well, 


4. Reliance was placed by learned 
counsel for opposite party Babu Nandan 
v. Board of Revenue AIR 1972 All 406 
and it was urged that once document was 
admitted the authenticity of contents 
was not open to challenge, The decision 
does not lay down the proposition as 
argued by the learned counsel. Moreover 
it was found that document was not 
twenty years old therefore the presump- 
tion laid down in law did not apply to it. 
The order of consolidation authorities 
therefore is based on evidence which was 
inadmissible. It cannot be maintained. 


5. In the result this petition succeeds 
and is allowed. The order passed by 
Peputy Director Consolidation is quash- 
ed. He is directed to decide the revision 
afresh. It shall be open to him to permit 
parties to lead evidence in respect of 
contents of document. Parties shall bear 
their own costs. 

Petition allowed, 
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AIR. 1981 ALLAHABAD 5 
(LUCKNOW BENCH) 
D. N. JHA, J. 
Smt. Ram Shree, Appellant v. Smt. 
Khadija Bibi and another, Respondents. 


Second Appeal No. 90 of 1973, D/- 15- 
1980.* 


Evidence Act (1 of 1872), Section 114 — 
Letter ‘refused’ by addressee — Postman 
‘proving it but unable to identify the ad~- 
dréssee after lapse of time — Effect vf 
endorsement held not nullified. 


Where after a lapse of time the post- 
man deposed about the tender and refusal 
of the letter by the addressee but -coud 
not identify her, the endorsement hed 
did not lose effect. No. adverse inference 
could be drawn since it did not meen 
that he had not gone to the place of the 
addressee or that it had not been refused 
by her. AIR 1968 Bom 387 and AIR 1976 
SC 869, Foll. 


Cases Referred : Chronological Paras 
AIR 1976 SC 869 ` 4 
1969 All LJ 849 5 
AIR 1968 Bom 387 4 

JUDGMENT :— This is defendants 


second appeal directed against the judg- 
ment and decree passed by Additional 
District Judge, Lucknow dismissing tke 
defendant’s appeal and upholding tke 
judgment and decree passed by the Ač- 
ditional Civil Judge, Lucknow, ; 


2. Plaintiff who is the respondent in 
this appeal filed a suit for arrears of rert 
and ejectment against the defendant-ar- 
pellant. In brief, the case of the plain 
tiff was that defendant was a tenant oa 
monthly rent of Rs. 8.75 in the shoo 
with ‘ahata’ appurtenant to it. The 
tenancy was to commence from the Ist 
day of each calendar month and ended 
with the last day of each calendar month 
The plaintiff was in arrears of rent from 
1-5-1964 to 12-4-1967. The arrears of rent 
claimed was Rs.. 317.43 till the date af 
filing of the suit. Pendete lite interest and 
future damages has also been claimed 
coupled with the relief of ejectment. 
Plaintiff sent the notice by registered 
, post on 9-3-67 but was refused by th= 
defendant-appellant on 13-3-1967 ane, 
therefore, the suit was filed. The suit was 
resisted by the defendant. He denied 


and judgment’ ot 
Dist. J.. Lucknow, 





"Against decree 
P, C. Jain, Addl. 
D/- 5-12-1972. 


IX/IX/E444/80/TVN 


Ram Skree v, Khadija Bibi 


(Para 5). 


All. -5. 


receipt of the notice. He ‘further stated 
that the rent was tendered to the land- 
lord, but was refused and, therefore, it 
was deposited. . : 

3. The learned Civil Judge, who tried 
the case after considering the evidence 
held that the notice was served by refu- 
sal and the rent was not paid by the de- 
fendant to the landlord. On these findings 
the learned trial court decreed the suit. 
Defendant feeling aggrieved went up in 
appeal but the same was dismissed on 
5-12-1972 after recording a finding that 
the notice in question was tendered for 
delivery to the defendant-tenant and that . 
she refused the same. This is how the de- 
fendant feeling aggrieved has come up 
before this court by means of this second 
appeal. 


4. I have heard the learned counsel 


for the parties. The sole contention ras- 


ed by the learned counsel for the appel- 
lant is the same which, was urged before 
the appellate court viz., that the notice 
was not duly served and, therefore, de- 
cree passed by the court below suffered 
from legal infirmity, Learned counsel in 
support of his contention placed reliance 
on Meghji Kanji Patel v, Kundanmal 
Chamanlal Mehtani (AIR 1968 Bom 387), 
wherein it was held :— 


“Where an ex parte decree is passed 
after the writ of summons has been sent 
to a defendant by registered post and the 
cover containing the summons has been 
returned with the postal endorsement 
“refused”, it is undoubtedly for the de- 
fendant to satisfy the court that the letter 


- was not tendered to him. But the defen- 


dant can only do so by making a state- 
ment on oath. This must usually remain 
uncontroverted, unless the postman, who 
tendered the letter to him, is summoned 
and makes a statement that he tendered 
the cover containing the summons to the 
defendant and after cross-examination, 
his evidence is believed.” 

This division has been confirmed by the 
Supreme Court in Pawada Venkateswara 
Rao v. Chidamana Venkata Ramana (AIR 
1976 SC 869), 


5. In the instant case the notice was 
sent by registered post. The receipt of 
notice was denied. The plaintiff in order 
to prove his case examined herself and 
the postman. The learned courts below 
have accepted that the letter addressed to 
the defendant and sent by registered 
post was duly tendered but had been re- 
fused bv the defendant. The learned 
counsel in order to overcome this finding 


- argued that the courts 
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below did. not 
consider the evidence of the postman in 
its true perspective, He maintained that 
the postman had catgorically stated that 
he could not identify the defendant who 
had been produced before him in this 
Court. Therefore, he argued that pre- 
sumption of refusal by the defendant 
could not legitimately be inferred. In my 
opinion, the argument though fascinat- 
ing, but is devoid of substance, The state- 
ment of the postman does not show that 
he had not gone to the place of addressee 
or that it had not been refused by the 
adressee. In the circumstances, if he fail- 
ed to identify after a lapse of time, anv 
adverse inference cannot be drawn to 
nullify the effect of endorsement made on 
the letter. The learned appellate court 
has referred to a decision of this Court 
Dwarka Singh v. Ratan Singh Ahuja (1969 
ALJ 849 (869)) wherein Section 27 of the 
General Clauses Act and Section 114 of 
the Evidence Act have been drawn for 
the rescue in such case like the one in 
hand. I see no error in the approach 
made by the learned appellate court. The 
trial court as well as the appellate court 
after considering the oral and the docu- 
mentary evidence proceeded to record a 
finding that the notice in question was 
tendered for delivery to the defendant 
and that she refused the same. Nothing 
could be shown to dislodge the finding. I, 
therefore, see no error of law or of pro- 
cedure committed by the court below so 
as to warrant interference with the judg- 
ment under appeal. No other poit has 
been pressed, 


- 6. In view of the aforesaid discussion 
the appeal fails and is accordingly dis- 
missed, I, however, make no order. as to 
costs. If there is any stay order, it stands 
vacated, ; m 
Appeal dismissed, 
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-Ram Bux, Appellant v. Ram Karan 
and others, Respondents, 

Second Appeal No. 1436 of 1968, DJ- 
16-9-1980." 

Limitation Act (9 of 1908), Sec, 14, 
Sch. 1, Art. 12 — ‘Period of limitation 
— Computation of — Exclusion of 
time spent in prosecuting other remedy. 


"Against decree of B, N. Srivastava, 
Civil Judge, Jaunpur, D/- 5-2-1968. . 


TR/TK/P181/80/AAT/MVI $ 


Ram Bux v. Ram Karan 


ALR. 


The auction sale of land belonging 
to the judgment-debtor was confirmed 
on 18-8-1955, The judgment-debtor fil- 
ed an application for review and set- 
ting aside the sale on 7-7-1956 which 
was dismissed, This was followed by a 
revision and subsequently by a writ 
petition which was also dismissed on 
26-8-1965, Thereafter a suit was’ filed 
on 26-11-1965, 

Held, that the suit was barred by 
time, (Para 4) 

Even if the proceeding under Art, 
226 of the Constitution. were assumed 
to have been part of the review pro- 
ceedings, the entire proceedings came 
to an end on the dismissal of the writ 
petition on 26-8-1965 and as the suit 
was filed on 26-11-1965 ie, after 3 
months from the dismissal of the writ 
petition, it would be time-barred: There 
was no power under the Act to con- 
done the delay in the institution of the 
suit after the. expiry of 42 days from 
the date of the dismissal of the writ 


petition. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1958 SC [67 5 


M C. Agarwal, for Appellant; G. L. 
Yadav and K, N, Sinha, for Respon- 
dents, 


JUDGMENT:— The first point which 
arises for consideration in this second 
appeal by the plaintiff is of limitation, 
The point arises this way. The plain- 
tiff-appellant in the present case was 
the judgment-debtor in Suit No. 483 of 


1952 of the Court of Munsif Jaunpur 


in execution of the decree; in that suit 
agricultural land belonging to the pre- 
sent plaintiff-appellant were attached 
on 21-12-1953. Proceedings for execu- 
tion of that decree by sale of the agri- 
cultural land were taken by the Col- 
lector, Jaunpur, 20-4-1955 was the date 
fixed for the auction sale and -the land 
was sold for Rs. 744/-. The 7th de- 
fendant respondent Shyam Charan was 
the auction purchaser. It is alleged that 
the present plaintiff-appellant deposit- 
ed the sum of Rs. 789/- on 18-5-1955 
within 30 days of the sale before the 
Collector and applied for setting aside 
of the sale. Having. done so, the plain- 
tiff went home thinking that the sale 
would be set aside, but it appears, ac- 
cording to the plaintiffs case, that the 
decree-holder in that suit objected to 
the setting aside of the sale and the 
notice of the hearing of the decree 
holders’ objection was served iby affixa- 


-was dismissed on 


1981 
tion on the plaintiff-appellant. It is 
further the case of the plaintiff- 


appellant that the service of the 
notice on him was fraudulent, 
was followed by confirmation of the 
sale: on 18-8-1955 and possession is also 
said to. have been taken by: the auction- 
purchaser on 6-6-1956. It is said that 
the proceedings for delivery of posses- 
sion were also fictitious and it was in 
July 1956. When the auction-purchaser 
interefereq -with the cultivation of the 
land by the present plaintiff-appellant, 
that he came to know about the con- 
firmation of the sale, The present 
plaintiff-appellant then moved on 7-7 
1956 an application for review and set- 
ting aside of the sale. The application 
18-6-1958 on the 
ground that the order of confirmation 
of sale was appealable, The present 
plaintiff-appellant then applied for 
revision. The revision was dismissed by 
the Board of Revenue on 4-1-1961, He 
then applied to this Court under Arti- 
cle 226 of the Constitution. The writ 
petition was dismissed on 26-8-1965. 


2. The present suit was filed . on 
26-11-1965 and the relief sought is the 
cancellation of the auction sale dated 
29-4-1965 in execution of decree in 
Suit No, 483 of 1952, 


3. The limitation for filing a suit 
was one year under Article 12 of the 
First Schedule to the Indian Limita- 
tion Act 1908 from the date when the 
sale is confirmed, or otherwise would 
have become final and conclusive, had 
no such suit been brought. The sale in 
the present case was, on the plaintiff- 
appellants’ own allegation, confirmed 
on 18-38-1955. One year limitation 
under Article 12 of the First Schedule 
to Indian Limitation Act expired on 
18-8-1956 but the suit was filed more 
than 9 years thereafter, This period 
was sought to be explained with the 
aid of Section 14 of the Indian Limi~ 
bike Act 1908 which runs as fol- 
OWS:—~ 


“Exclusion of ‘time of proceedings 
“bona fide in Court without furisdic- 
tion — (1) In computing the period of 
limitation prescribed ‘for any suit 
time during which the plaintiff has 
been. prosecuting with due diligence 
another civil proceedings whether in a 
Court of first instance or in a Court of 
appeal, against the defendant shal] be 
excluded where the proceeding is 
founded upon the same cause of action 


Ram Bux v. Ram Karan 


This - 


the - 


All, T 


and is prosecuted in good faith in a 
Court which, from defect of jurisdic- 
tion or other cause of like nature, is 
unable to entertain it, 


(2) In computing the period of limi- 
tation prescribed: for any application, 
the time during which the applicant 
has been prosecuting with due diligence 
another civi} proceedings, whether in 
a Court of first instance, or in a Court 
of appeal, against the same party for 
the same relief shall be excluded 
where such proceeding is prosecuted 
in good faith in a Court which, from 
defect of jurisdiction or other cause of 
a like nature, is unable to entertain it, 


Explanation I— In excluding the 
time during which a former suit or 
application was pending the day on 
which that suit or application was insti- 
tuted or made, and the day on which 
the proceedings therein ended, shalt 
both be counted, 


Explanation II — For the purposes 
of this section, a plaintiff or an appli- 
cant resisting an appeal shall be deem- 
ed to be presecuting a proceeding. 

“Explanation I — For the purposes 
of this section misjoinder of parties of 
of causes of action shall be deemed to 
be a cause of a like nature with de- 
fect of jurisdiction.” 

I have. referred to the provisions of 
Indian Limitation Act 1908 and not to 
the provisions of the Limitation ‘Act 
1963 although the suit was filed in 
November, 1965 after the Indian Limi- 
tation Act. 1908 had been repealed and 
the Limitation Act 1963 had come into 


force because according to Section 
31 (4) of thea Limitation Act, 1963 
nothing in the Act shall. enable any 


suit to be instituted for which the 
period of limitation prescribed by the 
1908 Act had already expired before 
the commencement of the 1963 Act. 

4. The question which was raised in 
‘this context was whether the plaintiff- 
appellant could be said to have been 
prosecuting the said review proceedings 
with due’ diligence such as to entitle 
him to the exclusion of the entire 
period occupied thereby in computing 
the limitation. However. I must make it 
clear that Section 14 of the Indian 
Limitation Act, 1908 could not be in- 
voked at all :n the present case, The 
sale was confirmed on 18-8-1955, The 
Teview application was filed on %-'- 
1956 and even if the proceedings 
under Article 226 of the Constitution in 


8 All, 


this..Court, were assumed to have been 
part of the review proceedings, the en- 
tire proceedings came to an end on 
‘the dismissal of the writ petition on 
26-8-1965. Even if the entire period 
from 7-7-1956 to 26-8-1965 is excluded 
in computing the period of limitation, 
only 42 days. were left for filing this 
suit from the date of the dismissal of 
the writ petition, But the suit was filed 
on 26-11-1965 ie. three months after 
dismissal of the writ petition. There is 
mo power wnder the Indian Limitation 
¡Act to condone the delay in the insti- 
tution of the suit after the expiry of 
42 days from the date of the dismissal 
of the writ petition. 

5. It.is accordingly unnecessary for 
me to go into the question whether or 
not the plaintiff-appellant prosecuted 
the review proceedings in good faith. 
I may merely observe that the burden 
was entirely on the plaintiff-appellant 
to show that he acted with due care 
and attention. (See Madhavrao Nara- 
yanrao Patwardhan v, Ram Krishna 
Govind Bhanu, (AIR 1958 Sc 767). 
However, on the broad facts of the 
case, recited above, it would be very 
difficult to say that the plaintiff-appel- 
lant acted with due care and attention 
when he delayed filing of the suit for 
so long and the finding of the lower 
appellate Court on this point seems to 
be correct, 


6. The appeal fails and is dismissed. 
But, in the circumstances of the case, 
I would make no order as to cost. 

. Appeal dismissed, 
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H., N. SETH AND 
K. C. AGRAWAL, JJ. 


Dr. Pramod Kumar, Petitioner v. 
University of Allahabad and others, 
Respondents. ; 

Civil Misc. Writ No, 1069 of 1980, 
D/- 11-8-1980, 

(A) Constitution of India, Art. 226 — 
G. O. No, 1140 Sa-3/4/77/75, D/- 22-4- 
1976, G. O. D/- 6-2-1980 — Education 
— Application for admission to post 
graduate Medical Course by a Govt. 
Officer — Refusal of authority to con- 
sider it on merits in absence of permis- 
sion of Government — Invalid, . 

Where the authority of Medical Col- 
lege refused to consider the application 


TX/JX/E821/80/AAJ/SNV | 





Pramod Kumar v, University of Allahabad 


A. L i R. 


of the Government Officer for admis- 
sion to the post graduate Medical 
Course on merits on the ground that 
the officer had not taken the prior 
permission of the Government to take 
admission nor his application was for- 
warded by the State Government. the 
refusal was improper. (Para 8) 


In G, O. No, 1140 Sa-3/4/77/95 ‘D/- 
22-4-1976 and dated 6-2-1980 there is 
nothing which provided that the Gov- 
ernment servants could not be admit- 
ted to post graduate courses without 
Government’s permission, The G. O, 
D/- 6-2-1980 only laid down that as it 
was not possible to consider the grant 
of permission to all ‘the officers who 
submitted the applications for admis« 
sion to post graduate courses, it was 
necessary that only the applications of 
those officers were considered who suc- 
ceeded in getting the admission, Though 
the aforesaid G. O. mentioned that 
applications of such officers could be 
considered, which had been forwarded 
by the Medical Officers concerned, > but 
the requirement of forwarding was not 
made a condition . precedent therein. 


(Paras 9, 10) 

It is settled law that.an authority 
created under the law is required to 
act in the manner provided or not at 
all. (Para 10) 


(B) Constitution of India Art. 226 — 
Writ petition. — Procedure — Challenge 
to validity of order of authority of 
Medical College (Statutory Authority) 
— Order of authority cannot be con- 
strued in the light of explanations 
subsequently given. AIR 1978 SC 851, 
Rel. on, (Para 13) 
Cases Referred: Chronological. Paras 
AIR 1978 SC 851 12 


Yogesh Agarwal, for Petitioner; 
Navin Sinha, Sudhir Chandra and L. P. 
Nathani, for Respondents, 


K, C. AGRAWAL, J.:— The peti- 
tioner, Dr. Pramod Kumar, is a medi- 
cal graduate from the Moti Lal Nehru 
Medical College, Allahabad, After hav- 
ing passed his M.B.B.S. examination 
in April 1975, he joined House Jobin 
Orthopaedics for a period of one year 
with effect from April 1976 to March 
1977. He thereafter, obtained a post 
graduate diploma in Orthopaedics, Hav~ 
ing obtained the Diploma, he joined 
post graduate course of D.M.R.E. Be- 
fore he could. succeed in this Degree, 
he applied in December 1979,° for ad- 
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mission to thé ‘post graduate course in 
Radiology.: The application came up for 
consideration for provisional selection 
before the: College Council, which con- 
sisted of. all the Heads of the Depart- 
ments and the Principal of the College, 
The College Council found that the 
petitioner since had joined the Provin- 
cial Medical Service and did not ob- 
tain prior permission from the State 
Government, his application for admis- 
sion to the M.D, Course could not be 
considered, ` ` 


2. However, the application came 
for final selection and admission to the 
post graduate course before the Re- 
search Degree Committee. This Com- 
mittee consisted of the Vice Chancel- 
lor, the principal of the College, and 
the Head of the Department concerned. 
The meeting of the College Council 
was held on 2-1-1980, and, thereafter 
the meeting of the Research Degree 
Committee was held on 4-2-1980. The 
decision of the Research Degree Com- 
mittee admitting 
and 7 was communicated by Office 
Memo No. 1519 dated 8-2-1980. From 
paragraph 4 of the counter-affidavit of 
Dr. Y. P. Naithani, it appears that the 
application of the petitioner for admis- 
sion to the post graduate course in 
Radiology was not considered as he 
had not applied through his Depart- 
ment, The petitioner, thereafter, filed 
the present writ petition in this Court. 


3. The main ground taken was that 
there being no requirement of obtain- 
ing prior permission of the State Gov- 


ernment to join post graduate course . 


or to get the application forwarded by 
the Government, the fion-consideration 
of the application of the petitioner for 
admission was illegal. 


4. The writ petition was contested 
by the respondents. Amongst the affi- 
davits filed on their behalf, two of 
them were those of Dr, Y. P. Naithani, 
who was the Acting Principal of the 
Moti Lal Nehru Medical College, 
Allahabad, and of Dr. G. `K. Agrawal, 
Head of the Department of Radiology. 
In both of these counter-affidavits, the 
justification pleaded was that since the 
application for admission to the post 
graduate course had not been forward- 
ed by the State 
plication could not be considered. The 
third counter-affidavit filed was that of 
Dr. ‘Rakesh Gupta, Respondent 6, who 
‘had been given the admission in the 
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Respondents Nos. 6° 


Government, the ap-. 


ae AN9 
post graduate course in Radiology. 
Apart from supporting the case taken 
in the counter-affidavits filed on behalf 
of the Mecical College, the said respon- 
dent asserted that as the petitioner did 
not have the requisite qualification for 
being admitted to the post graduate 
course in Radiology, his application was 
tightly rejected, 

5. The question that arises for de- 
termination in the present case is whe- 
ther the non-consideration of the ap- 
plication of the petitioner on the 
ground stated above was justified. 
Pursuant to the power conferred by the 
Medica] Council Act, the Medical Coun- 
cil of India has framed Regulations 
under Section 33 of the said Act for 
admission to the Post-graduate Medical 
Education, For the point urged, it is 
not necessary to deal in detail with 
the provisions of all these Regulations 
or Recommendations. The Medical 
Council of India, however, recommend- 
ed that admission to the post-graduate 
course would be on merit. The method 
of evaluaticn .of merit has been given 
at page 10 of the Medical Council of 
India Recommendations on Post-gradu- 
ate -Medical Education, 1976 Edition. 
The aforesaid recommendation is as 
follows: 


“The Post-graduate Committee was 
of the opinion that “in order to deter- 
mine the merit of a candidate for ad- 
mission to post-graduate . medical cour- 
ses, (i) his performance at the 
M. B. B.S. examinations, (ii) his per- 
formance during the course of intern- 
ship and housemanship for which a 
daily assessment chart be maintained 
and (iii) the report of the teachers 
which is to be submitted periodically 
may be considered. 


Alternatively the authorities concern- 
ed may conduct competitive entrance 
examination to determine the merit of 
a candidate for admission to postgradu- 
ate medical courses.” 


6. From the above, it would be seen 
that the yardstick of the merit is the 
marks obtained. It is needless to 
emphasise .the importance of a post- 
graduate degree. In making the provi- 
sion for admission to the post graduate 
course on merit, the intention obvi- 
ously was to choose meritorious candi- 
dates as that would exclude promotion 
of sub-standard candidates and would 


` not bring about a fall in medical com- 


petence, injurious in the long run. The 


- found that 
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object of selection for admission is not 
only to provide the students with ad- 
equate means of livelihood, but- also 
to provide much needed specialised 
medical treatment to the people and 
to improve public health generally, . 


%. Reverting to the point, it would 
be noticed that, admittedly, the peti- 
tioner’s application had not been con- 
sidered on the ground that his appli- 
cation was neither forwarded by the 
State Government nor’.was prior per= 
mission given to him to join the post 
graduate course in Radiology, Since the 
application 
the burden Jay on the respondents ‘ to 
justify their action, For justifying 


their action, reliance had been placed’ 


cn a Government Order, No. 1140 Sa-3/ 
4/77/75, dated- 22-4-1976. On the basis 
cf the aforesaid Government Order, an 
ergument was built by the learned 
Standing Counsel that obtaining of the 
_ permission from the Government to 
join post graduate course was a 
condition “precedent. We do not ` find 
anything in this G. O, ‘which could 
help the Medical College in justifying 


its stand. If only provided that no per- 
mission: would be accorded to any offi-’ 


cer in service for the study of any 
post graduate course, in any specialised 
branch, whatsoever. Itfurther laid down 
that if any ‘officer’ wanted to pursue 
any post graduate course at his own 
expense, the Government could, after 
his admission, consider the question of 
granting leave admissible to him under 
the rules. From the above, it would-be 


lay down that an application made for 


admission to the post graduate course 


could not be considered by the Medical 
College unless prior permission had 
been obtained. On the contrary, the 
said Government Order laid it down 
that the question of permission to join 
the post graduate course could be con~ 
sidered by the Government after the 
admission had been: obtained, 


8. In paragraph 9 of the counter- 
affidavit Dr. Y. P. Naithani, the allega- 
tions were that the Government had 
been issuing orders from time to time 
that Government servants could only 
attend classes and courses provided 
prior permission was given. In this ‘re- 


spect, reference was made to the Gove 


ernment Order, which was filed as An- 
nexure ‘l’ to the counter-afidavit. This 
annexure is’ datéd 18-10-1977. We are 
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had not been considered,, 


the: Government did not: 
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unable to find anything in this Govern~ 
ment Order which provided that the 
Government servants could not be ad- 
mitted to post. graduate courses with- 
out Government’s permission. This An- 
nexure .‘l’ to the counter-affidavit was 
not a copy of any Government Order, 
but a-letter asking the Principal of tha 
Ganesh . Shanker Vidyarthi Medical 
College to submit a list of candidates 
attending the classes of post graduata 
courses without the previous permis- 
sion of the Government, We are, there- 
fore, of opinion that the Medical Col- 
lege acted illegally in refusing to con- 
sider the application of the petitioner 
on an erroneous ground, 

9. Reliance was placed by the 
Standing Counsel ona Government 
Order dated February 6, 1980. Counsel 
urged that by the aforesaid Govern- 
ment Order, the State Government 
directed the Principals of the various 
Medical Colleges not to admit any 
Government servant to post graduate 
courses without prior approval, | This 
Government Order could not be taken 
shelter of by the respondents to justify 
their action, If was issued on 6-2-1980, 
whereas. the decision in the case of tha 
petitioner had been taken on 4-2-1980. 
The Government Order had not seen 
the light of the day when the applica= 
tion filed by the petitioner for admis~ 
sion to the post graduate course was 
considered, We are unable to find any- 
thing in this Government Order as well 
which -prohibited the consideration of 
the application of Government servants 
not applying for admission to the post 
graduate courses without prior permis- 
sion of the State Government. This 
Government Order laid down that as it 
was not possible to consider the grant 
of permission to all the officers who 
submitted applications for admission to 
post graduate courses, it was neces- 
sary that only the applications of those 
officers were considered who succeeded 
in getting the admission. 

10. It is true that the aforesaid 
Government Order mentioned that the 
applications for admission to the post 
graduate course of P. M. S/P. M. H.S. 
Officers could be considered, which had 
been forwarded by the Medical. Officers 
concerned, but even the requirement 
of: forwarding was not made a condi- 


? 


tion precedent. A condition precedent)’ 


is one which must happen or be per- 
formed before some right thereon ` ac 
crues, The provision was only an en- 
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abling one, It did not take away the 
power of the Medical College to consi- 
der the applications for admission to 
the post graduate course of the P, M. S.f 
P. M. H, S, officers, It is the settled 
law that an authority created under 
the law is required to act in the man- 
ner provided or not at all, The 
Medical College should have consider-~ 
ed the application of the petitioner for 
admission to the post graduate course, 
on merits, It was led away by irre- 
levant considerations, A court of law 
is entitled to investigate the action of 


a statutory authority with a view to 
seeing whether it has taken into ac~ 
count the matter which it ought not 


take into account, or, conversely, has 
refused to take into account the mat- 
iter which it ought to have taken 
into account. In the instant case, we 
find that the power conferred was not 
legally exercised, Having not consider- 
ed the application of the petitioner on 
merits, the Medical College could not, 
in the eye of law, be said to hava 
exercised the power conferred upon it, 


11. Sri Navin Sinha, learned counsel 
appearing for respondent 3, attempted 
to justify the non-consideration of 
the application of the petitioner on 
the ground that he lacked the basic 
qualification necessary for such an ad- 
mission, We are not inclined to go into 
this question in the present writ peti- 
tion. It has been pointed out above 
that the application had not been con- 
sidered by the Medical College on 
merits. We cannot act as an appellate 
authority over the decision of the 
- Medical College and take upon our- 
selves the job of deciding whether the 
petitioner possessed the requisite quali- 
fications for being admitted io the post 
graduate course, ` 


12. In Mohinder Singh v, The Chiel 
Election Commissioner, (AIR 1978 SC 
851), when an attempt was made to 
justify an order passed by the statu- 
tory functionary on certain grounds 
which did not form part of its order, 
by fresh reasons, in the shape of affi- 
davit, the Supreme Court held: 


“The second equally relevant matter 
is that when a statutory functionary 
makes an order based on certain 
grounds, its authority must be judged 
by the reasons so mentioned and. can- 
not be supplemented by fresh reasons 
in the shape of affidavit or otherwise, 
Otherwise, an order bad in the begin- 
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ning may, by the time if comes to 
court on account of a challenge, get 
validated by additional grounds later 
brought cut.” 

13. It, therefore, appears that an 
order of a statutory body or authority! 
cannot be construed in the light of; 
explanations subsequently given,” For 
what we have said above, we find that, 
non-consiċeration of the application for) 
admission filed by the petitioner was 
illegal, 


14. Corsequently, the writ petition. 
succeeds in part and is partly allowed, 
We direct the Medical College concern- 
ed to reconsider the application of the 
petitioner for admission to the post 
graduate course in Radiology and de- 
cide it on or before 31st August, 1980. 
This would require reconsideration of 
the cases of respondents Nos, 6 and 7 
as well. However, the studies of Re- 
spondents Nos, 6 and 7 would not be 
affected as a result of this judgment 
so long as a final decision in the case 
of the petitioner is not taken, We make 
no order as to costs, 

Petition allowed partly. 
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Om Prakash, Appellant v, Har Bha- 
fan Singh, Respondent, 

Second Appeal No, 1081 of 1973, D/- 
28-7-1980," < 

Civil P, C. (5 of 1908), O. 41, R. 33 
= Scope — Rule is in wide terms — 
Authorises appellate Court to make 
any order which ought to have been 
made in favour of any party although 
he may not have filed any appeal or 
objection, © : 

B filed suit for possession of shop 
and phar (open land) against tenant P, 
alleging that the shop had two doors, 
one on eastern side and the. other on. 
western ‘side, as two shops with main 
door and open Iland, The trial Court 
decreed the suit only for possession of 
eastern shop and dismissed it inm re- 
spect of western shop and phar. P filed 
appeal against decree in respect of 
eastern shop, B filed appeal against 


"Against judgment and decree of 
Kameshwar Nath, Addl, Dist, Judge, 
Bareilly in Civil Appeals No, 33 and 
38 of 1972, l 
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22 All, 
dismissal of his suit in respect of phar 
tut did not file appeal against dismissal 
of suit regarding western shop, The ap- 
rellate Court held that one rationing 
number was assigned to both the shops 
with phar, that B purchased them and 
taat P was tenant in respect of both 
snops and phar. In view of these find- 
ings, the appellate Court exercising 
power under Order 41, Rule 33 allow- 
ed B’s appeal and decreed his entire 
suit, P’s appeal was dismissed. 

Held: Order 41, Rule 33 is very 
widely worded: It also gives power to 
an ‘appellate Court to pass a decree in 
favour of the appellant. though appeal 
may have been filed against a part of 
the decree only. In terms, therefore, 
tne appellate Court had jurisdiction to 
pass a decree in favour of B in respect 
cf western shop though he had filed 
the appeal only against decree relating 
to phar. In the instant case the lower 
eppellate Court has recorded a finding 
that the shop as well as the phar was 
in tenancy of P, Having found that 
it-was one tenancy, the tenancy was 
not divisible and as 
eppellate Court was fully justified in 
invoking Order 41, Rule 33 for the 
ends of justice and granting decree in 
respect of western shop and phar, even 
though B had not filed an appeal 
against that part of decree. Case law 


reviewed, (Paras 7, 12, 17) 
Cases Referred : Chronological Paras 
AIR 1976 SC 634 10 
AIR 1973 All 63:1973 Aul- LJ 315 

: 15, 16 
AIR 1969 Sc 1144 9 
1968 All LJ 416 12 
AIR 1965 SC 1874 13 
AIR 1963 SC 1516 8 

S. P. Kumar, for Appellant; L. D., 


Joshi and J. M. Pant, for Respondent, 


JUDGMENT :— This is a defendant's 
second appeal arising out of a suit filed 
. by the plaintiff-respondent Har Bhajan 
Singh for possession over Shop No 
WB17/290 together with a phar (open 
land) in front of shops Nos. WB/17/289, 
289A, 289/1 and 298 as shown in the 
map attached to the plaint, A sum of 
Rs, 345/- was also sought tobe recover- 
edas arrears ofrent and damages at the 
_ rate of Rs, 15/- per mensem for wrong- 
ful use and occupation from 15-11- 
1966 till the date of actual possession. 
The appellant Om Prakash is a tenant 
and respondent Har Bhajan Singh is 
the landlord. The- plaintiff-respondent 
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such the lower 


ALR- 


had purchased a set of shops., whose 

numbers have been mentioned above | 
at an auction on 13th December 1964 
held under the authority of Custodian, 
Evacuee property, Om Prakash was a 
tenant of the said shop bearing No, 
WB/17/290 as also of the phar in front 
of the shop, The case set up was that 
this shop in fact had two doors and as 
such the defendants appellants became 
a tenant of both these shops which has 
a main door as well as a phar. It was 
further alleged that a notice of demand 
was served upon the appellant but he 
did not pay the rent and as such he 
was a defaulter in the eye of ‘law. 

2 The appellant set up a defence 
that shop No, WB/17/290 did not con- ` 
tain two doors at all, that each door 
appertains to a different shop. The shop 
appurtenant to the western door is No, ` 
290 while the shop appurtenant to the 
eastern door is No. 291, It was furs 
ther alleged that the plaintiff respon- 
dent did not purchase shop No. 291 or 
the phar and as such the appellant was 
not the tenant relating to shop No. 291 
or the phar. It was further alleged 
that no such auction had taken place 
as alleged by the plaintiff-respondent 
and in any case the sale certificate issu- — 
ed in favour of the’ plaintiff-respondent 
was wholly illegal and ineffective, ` 

3. The trial court decreed the suit 
only for possession over the eastern 
shop. The suit’ in respect of the west- 
ern shop and the phar was dismiss- 
ed. The defendant-appellant filed an 
appeal before the lower appellate court, 
against the: decree which was passed 
against him in respect of the eastern 
shop. The plaintiff-respondent also filed 
an appeal against the dismissal of his’ 
suit it respect of the phar but. he did 
not file any appeal against the dismis- 
sal of his suit regarding the west- 
ern shop. Both the appeals came up 
for hearing before the lower appellate 
court. The lower appellate court re- 
corded a finding that the shop held by 
the appellant and assigned > only on 
ration number, namely, WB/290 during 
the relevant period although initially 
there were two shops and that WB17/ 
290 represents both the shops of 
which the plaintiff-respondent is the 
owner by purchase. It was further held 
that the phar land in front of the 
shops .was also included in the plain- 
tiff respondent’s purchase and that the 
appellant owas a tenant in respect of 
both. the shops bearing one ..rationing 


Ka 
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number WB 17/290 along with the phar 
in dispute. In view of these findings 
the lower appellate court exercising the — 
power under Order 41, Rule 33, Civil 
P. C. allowed the appeal of the respon- 
dent and dismissed the appeal on be- 
half of the appellant and decreed the 
entire suit by judgment dated 2ist 
March . 1973. Against the judgment 
dated 2lst March 1973 the present se- 


cond appeal has been filed in this 
Court, ; 

4. Learned counsel for the appel- 
lant has raised two contentions before 
me, His first contention is that the 
plaintiff respondent having not filed 


any appeal against the decree of the 
tria] court dismissing his suit in re- 
spect of the western shop the lower 
appellate court had no jurisdiction to 
pass a decree and has erred in passing 
a decree in exercise of the power under 
Order 41, Rule 33, Civil P. C. The se- 
cond contention is that the finding 
that the plaintiff respondent is the 
owner of the phar is vitiated in law as 
the lower appellate court has ignored 
to consider the admission made by the 
Custodian, Evacuee property in suit No. 
425 of 1960, 

5. I have heard learned counsel for 
the parties at length. 

6. Order 41, Rule 33, Civil P, C, is 
quoted below: 

“The appellate court shall have power 
to pass any decree and, make any order 
which ought to have been passed or- 
made and to pass or make such fur- 
ther or other decree or order as the 
case may require, and this power may 
be exercised by the court notwith- 
standing that the appeal is as to part 
only of the decree and may be exer- 
cised in favour of all or any of the 
respondents or parties, although such 
respondents or parties may not have 
filed any appeal or objection: 

Provided that the appellate court 
shall not make any order under Sec- 
tion 35-A, in pursuance of any objec- 
tion on which the court from whose 
decree the appeal is preferred has omit- 
ted or refused to make such order.” 

7. Under the above rule the appel- 
late court has power to pass any de- 
cree and make any order which ought 
to have been passed and it has been 
further provided that the power may 
be exercised by the court notwithstand- 
ing that the appeal is as to part only 
of the decree, Rule 33 is very widely 
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‘worded, It also gives power to an ap- 
rellate court to pass a decree in fav- 


our of the appellant though an ap 
Deal may have been filed against a 
Dart of the decree only. In terms, 


therefore, the appellate court had the 
jurisdiction +o pass a decree in favour 
of the plaintiff-respondent though the 
plaintiff-respondent had filed an appeal 
only against the decree relating to 
Dhar. 

8. In Panna Lal v, State of Bombay, 
AIR 1963 SC 1516 the Supreme Court 
had occasion to interpret Order 41, 
Rule 33, Civil P. C. The Supreme Court 
observed as follows: 

“We are not, at present advised, pre- 
pared to agree that ifa party who 
could have filed a cross-objection under 
Order 41, Rule 22 of the Code of Civil 
Procedure has not done so, the appeal 
court can under no circumstances give 
him relief under the provisions of 
Order 41, Rule 33 of the Code.” 

9. In Giani Ram v. Ramji Lal, AIR 
1144 the expression ‘which 
ought to have been passed’ used in 
Order 41, Rule 33, Civil P. C, came up 
for interpretation. Their Lordships of 
the Supreme Court held: 

“The expression “which ought to have 
been passed” means “which ought inlaw 
to have been passed.” If the Appellate 
Court is of the view that any decree 
which ought to have been passed, but 
was in fact not passed by the subordi~ 
nate Court, it may pass or make 
such further or other decree or: order 
as the justice of the case may require.” 

10. In the recent case of Koksingh 
v. Deokabai, AIR 1976 SC 634 specific 
question came up for consideration be- 
fore the Supreme Court as to whether 
a respondent who did not file any ap- 
peal from a decree could be entitled to 
relief under Order 41, Rule 33, Civil 
F.C. The Supreme Court after exam- 
ining the authorities came to the 
conclusion that relief could be granted, 
The Supreme Court held as follows:— 

“Therefore, we hold that even if the 
respondent did not file any appeal from 
the decree of the trial court, that was. 
n> bar to the High Court passing a de~ 
cree in, favour of the respondent for 
the enforcement of the charge.” , 

11. In Tirkha v, Charan Singh, 1968 
All Ly 416 a learned single Judge of 
this court took the view that Order 41, 
Rule 33, Civil P; C. is couched in very- 
wide language. and authorises the: ap- 


‘learned counsel 
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pellate court fo make any order which 


_ ought to have been passed or made in 


favour of any party although that 
party may not have filed any appeal 


or objection, I fully agree with the. 
view taken in the case of Tirkha 
(supra), ; : 


12. In view of the above decisions 
I am, therefore, of the opinion that 
even if the appellant had not filed an 
appeal against a part of the decree the 
appellate court was entitled to exer- 
cise powers under Order 41, Rule 33, 
Civil P.C. AND GRANT a decree to the 
appellant provided the other requisite 
condition for the grant of that decree 
had been complied with, 

13. Learned counsel for the appel- 
fant has in particular relied upon: two 
cases, one of this court and the other 
of the Supreme Court, The case of the 
Supreme Court relied upon -by the 
for the appellant is 
Nirmala Bala v. Balai Chand, AIR 1965 
SC 1874. In para 22 the Supreme Court 
has laid down the following proposi- 


‘tion of law: 


“The rule is undoubtedly expressed 
in terms which are wide, but it has 
to be applied with discretion, and to 
cases where interference in favour of 
the appellant necessitates interference 
also with a decree which has by ac- 


_eeptance or acquiescence become final so 


as to enable the Court to adjust the 
Tights of the parties. Where in an ap- 
peal the court 
which is inconsistent with’ the opinion 
of the Court appealed from and in 
adjusting the right claimed by the ap- 
pellant it is necessary to grant relief 
to a person who has not appealed, the 
power conferred by Order 41, Rule 33, 
may properly be invoked. The rule 
however does not confer an unrestrict- 
ed right to reopen decrees which have 
become final merely because the ap- 
pellate court does not agree with the 
opinion of the court appealed from.” 


_14. In this case the Supreme Court 
has in fact held that it is open to an 
appellate court to grant -a relief 
to a person who has not appealed, The 
principle laid down in this case in fact 
assists the plaintiff responderit and as 
such no benefit can be taken of this 
ease by the appellant. 

15. The other case of the court 
which has been relied upon by the ap- 
pellant is Budhan v. Lala Harbans Lal, 
ATR 1973 Al} 63, In this case also a 
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-8pecifically held that the 


reaches a conclusion . 
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learned single Judge of this court has 
held as follows:—. - 
“The normal rule is that the party 
who is aggrieved by the decree has to 
file an appeal within the time allowed 
but there are some exceptions to this 
rule and under Order 41, Rule 33, 
Civil P. C, the appellate Court is given 
power to interfere where asa result 
of interference in favour of the appel- 
lant it becomes necessary to readjust 
the rights of other parties or where the 
question is one of setting mutual rights 
and obligation or where the relief 
prayed is single and indivisible but is 
claimed against number of persons,” 


16. The case of Budhan -{supra) also 
does not help the appellant, In fact if 
supports the case of the plaintiff re~ 
spondent as in this case it has been 
appellate 
court has been given a right to grant a 
decree where the relief prayed for is 
indivisible. í 

17. In the instant case the lower ap- 
pellate court has recorded a finding 
that the shop as well as the phar was 
in the tenancy of the appellant, Having 
found that it was one tenancy, the ten- 
ancy.‘was not divisible and as such the 
lower appellate court was fully justi- 
fied in. invoking Order 41, Rule 33, 
Civil P. C. for the ends of justice. I do 
not find any error of law in the judg- 
ment of the lower appellate court in 
its exercising .power under Order 41, 
Rule 33, Civil P. C, In the circum-. 
stances I do not find any force in their 
first submission , made by the learned 
counsel for the appellant, 


18. In regard to the second sub- 
mission the ‘lower appellate court has 
considered the so called admission made 
by the Custodian. The actual statement 
ofthe Custodian, Evacuee property was 
not filed by the appellant, only a por- 
tion of the judgment in suit No. 425 
of 1960 was sought to be relied upon, 
The lower’ appellate court has consider- 
ed this statement, The lower appellate 
court has further held that in spite of 
the finding recorded by the court in 
that suit the suit was dismissed and as | 
such neither of the parties had a righf 
to-appeal against the said- judgment, 
The admission is not such which might 
vitiate the finding recorded by the 
lower appellate court. The lower ap- 
pellate court has on the basis of in- 
dependent oral and documentary evi- 
dence come to the conclusion that the 
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phar in. dispute belongs to the plaintiff 
respondent. This clearly is a finding of 
fact and I do not find any error of 
law in this finding, i 


19. In the result there is no force in 
this appeal. It is accordingly , dismissed . 
but in the circumstances of the case 
parties are directed to bear their own 
costs, 


Appeal . dismissed, . 
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Firm M/s, Devesh Kumar Viresh 
Kumar, Aligarh and others, Petitioners 
v. 5th Addl, District Judge, Aligarh 
and others, Respondents, 


Civil Mise. Writ Petn, No, 6557 of 
1979, D/- 14-7-1980, 


Civil P. C. G of 1908), Ss. 148; 149 
and 151 and Order 7, Rule 11 — Plaint 
rejected by trial court for insufficiency 
of court-fee — Plaintiff has two reme-_ 
dies — He can file regular appeal or 


application before trial court under 
Sections 148, 149 and 151 — If cir- 
cumstances for invoking Courts dis- 


cretion under Sections 148, 149 and 151 
exist Court will have jurisdiction to 
entertain application even though plain- 
tiff has alternative remedy by way of 
- appeal. (Para 5) 


V. K. Gupta, for. Petitioners; K. N, 
Tripathi and B, N, Mishra, for Respon- 
dents. 


ORDER:— By this writ petition, the 
validity of an order passed by the 
learned V Additional District Judge, 
Aligarh on 11-10-1976 is questioned, 


2. The relevant facts are these, 


3. A plainf was presented by re- 
spondent No. 2 in which the petitioners 
were arrayed as defendants, The plaint 
was rejected by the trial court on the 
ground of insufficiency of the court-fee 
stamp. The plaintiff thereupon “filed an 
application for recalling of that order 
under Sections 148, 149 and 151 of the 
Code of Civil Procedure. The said ap- 
plication was rejected by the trial 
Court on the short ground that it was 
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not maintainable and that the plaintiff 
had his remedy only by way of ap 
peal against the order rejecting the 
plaint. Aggrieved by that order, the 


` plaintiff filed a revision under Section 


115 of the Code of Civil Procedure - 
which was allowed by the impugned 
order by the learned V Additional Dis- 
trict Judge, Aligarh, The learned Dis- 
trict Judge allowed the revision and 
set aside the order passed by the trial 
Court rejecting the application of the 
plaintiff. While allowing the revision, 
the learned District Judge has directed 
that the application in question be dis- 
posed of by the trial Court on merits, 


4. Learned counsel for the’ peti- 
tioners contends that the view taken by 
the trial Court that the only remedy 
available to the plaintiff was by way 
of appeal was correct and that the 
learned District Judge has erred in 
taking a contrary view, 


5. Having heard the learned counsel 
for the parties, I am of the view that 
the learned District Judge is right in 
holding that the application filed by 
the plaintiff was maintainable, Against 
such an order, the aggrieved party has 
two alternatives depending on the cir 
cumstances of the case, He may file a 
regular appeal or may file an applica- 
tion under Sections 151, 148 and 149 of 
the Code of Civil Procedure, if the cir 
cumstances so permit, If circumstances 
for invoking the Court's. discretion 
under Sections 148, 149 and 151 exist, 
the Court will certainly have jurisdic 
tion to entertain the application irre- 
spective of the consideration that the 
aggrieved party also has an alternative 
remedy by way of an appeal, The trial 
Court was, therefore, not right in tak- 
ing the view that the application of 
the plaintiff was not maintainable, 


6. There is no merif in this writ 
petition which is consequently dismiss- 
ed. There will be no order as to 
costs, — 


‘Petition dismissed, 


16 All. 
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N. D. OJHA AND 
K. M. DAYAL JJ. ; 
Ram Babu and others, Petitioners v. 
State of U. P. and others, Respondents. 
Civil Misc. Writ No. 13031 of 1975, 
D/- 24-9-1980. 


Constitution of India, Art. 226 — Con- 
tractual obligations — Validity of — Can- 
not be impeached by writ petition — Peti- 
tioners highest bidders in auction of 
liquor and Bhang shops — Agreement to 
run shops by payment of bid amount on 
temporary basis — Petitioners cannot 
subsequently apply for writ to avoid en- 
forcement against them. 
The petitioners offered to run the 
liquor and Bhang shops on the basis of 
their highest bid which was accepted 
under agreement with the State Govt. 
The petitioners were permitted to run 
shops temporarily. They derived benefit 
under the agreement by actually running 
the shops but subsequently the petitioners 
deducted some amount on the ground 
that country liquor shop had to be closed 
for one day in a week in pursuance of an 
order passed by the Government, which 
was also in force at the time of entering 
into the contract. The State Government 
by notice demanded full payment of 
amount failing which the same was to be 
recovered as arrears of land revenue. It 
was contended by petitioners that the 
‘demand of State Government was illegal 
- inasmuch as no written contract had 

been executed in compliance with Arti- 
cle 299, : o 

Held, the plea of the petitioners could 
not be sustained, AIR 1967 SC 203, Dis- 
ting. AIR 1977 SC 151; AIR 1975 SC 1121; 
AIR 1977 SC 1717, Rel. on. (Para 5) 
Cases Referred : Chronological Paras 
AIR 1977 SC 151 5 
AIR 1977 SC 1717 5 
AIR 1975 SC 1121 : 1975 Tax LR 1569 5 
AIR 1967 SC 203 5 


S. N. Agrawal, for Petitioners: Stand- - 


-© {ng Counsel. for Respondents. 

N. D, OJHA, J.:— In an auction held 
on.17th March, 1975 for the grant of a 
licence for one year to sell country liquor 
and Bhang in respect of certain shops 
situated in tahsil Garautha, District 


Jhansi, the petitioners were the highest - 


bidders, their bids being for a sum of 
Rs. 2,20,000. On account of interim orders 
passed in certain writ petitions. the bid 
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of the petitioners could not be accepted. 
However, on 3lst March, 1975, as would 
be presently shown, an agreement was 
arrived at between the petitioners and 
the District Excise Officer, “whereby the 
petitioners agreed to run the shops in 
question on payment of the same amount 
of Rs, 2,20,000/- on a temporary basis 
till final orders were passed by the 
High Court in the writ petitions, Since 
the agreement arrived at, as aforesaid, 
could be terminated at any time, the 
mode of payment of the- contract money 
was agreed to be on daily basis. On the 
basis of that agreement, the petitioners 
became entitled to run the shops in ques- 
tion with effect from Ist April, 1978. It is 
not disputed by the petitioners that they 
did run the shops thereafter with effect 
from Ist April, 1978 and also made vari- 
ous deposits towards the auction money. 
A notice D/- 16th (sic) 1975 was subsequ- 
ently served on the petitioners informing 
them that while making necessary depo- 
Sits the petitioners had deducted some 
amount on the ground that the country 
liquor shops had to be closed on every 
Tuesday in pursuance of an order passed 
in this behalf by the Government. By the 
same notice they were required to pay 
the full amount failing which the same 
was to be recovered as arrears of land 
revenue. Aggrieved the petitioners have 
instituted this writ petition with a prayer 
to issue a direction to the respondents 
not to enforce the aforesaid notice. 


2. It has been urged by counsel for. 
the petitioners that since the mode of 
payment of the contract money was on 
daily basis, the petitioners were entitled 
to make deductions in respect of closure 
of the country liquor shops on every 
Tuesday, 

3. Having heard counsel for the par- 
ties, we, however, find it difficult to ac- 
cept this submission. a> 


4, Annexure "1” to the rejoinder-affi- 
davit is copy of a letter, dated 31st March, 
1975, from the Excise Inspector addressed 
to the petitioners, informing them that it 
had been decided that till final orders are 
passed by the High Court, the petitioners 
could be granted temporary licence on 
daily basis with effect from ist April, 
1978, in respect of the shops of country 
liquor and Bhang on payment of the 
amount of Rs. 2,20,000/-. It would be seen 
that this sum of Rs. 2,20,000/- represent- 
ed the highest bid of the petitioners made | 
on 17th March, . 1975 in respect of the 
aforesaid shops, As is clear from a copy 
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filed as annexure “CA~1” to the counter- 
affidavit the petitioners offered that they 
were prepared to run the shops tempo- 
rarily on the basis of their highest bid of 
Rs. 2,20,000/- until final orders were 
passed by the High Court. The endorse- 
ments made below that letter indicate 
that the offer of the petitioners in this 
behalf was accepted and communicated 
to the petitioners on the same date, name- 
ly, 31st March, 1975. It has not been 
denied by counsel for the petitioners that 
on 17th March, 1975, when the petitioners 
made their bid for Rs. 2,20,000/- the 
order of the Government, requiring 
country liquor shops to be closed on 
every Tuesday, was in force. The peti- 
tioners made the bid with their eyes 


‘open and knew that they will, have to 


keep their country liquor shops closed on 
every Tuesday, On 31st March, 1975, 
when the temporary licence was grant- 
ed to the petitioners, it was agreed by 
the petitioners that the amount of 
Rs. 2,20,000/-, which was their highest 
bid, would continue to represent the auc- 
tion money payable by them even for the 
temporary licence. It was only the mode 
of payment in which a variation took 
place, namely, that the amount of auc- 
tion money was to be calculated and paid 
on a daily basis. This, as already. seen 
above, had'to be done in view of the nature 
of the contract, namely,- the licence 
‘granted to the petitioners was temporary 
liable to be terminated at any time. In 
this view of the matter, and particularly 
keeping in view of the conduct of the 
petitieners, referred to above, we are of 
opinion that the mode of calculation for 
payment of the contract money on daily 
basis was on the face of it to be as fol- 
lows :-— 

The total number of closed days in the 
year was to be deducted from the total 
number of 365 days of the year and the 
sum of Rs. 2,20,000/- was to be divided 
by the remaining number of days. 
The amount found on such calcula- 
tion was. to be the amount to be 
paid by the petitioners on daily basis 
for the temporary licence. We are 
unable to accept the submission made 
by counsel for the petitioners that for 
finding out the amount payable on daily 
basis the sum of Rs. 2,20,000/- ‘had to be 
divided by 365 days of the year and then 
the amount payable for the total number 
of closed days in the years was to be 
deducted therefrom. We: accordingly. find 
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no illegality in the demand made by the 
respondents by the impugned notice 
dated 16th August, 1975. 


5. It was then urged by counsel for 
the petitioners that since no contract had 
been executed in writing in compliance 
with Article 299 of the Constitution, the 
agreement arrived at between the par- 
ties on 3ist March, 1975, was not en- 
forceable. Reliance in support of this sub- 
mission has been placed on a decision of 
the Supreme Court in K. P. Chowdhry v. 
State of Madhya Pradesh (ATR 
1967 SC 203), The facts of that case are 
clearly distinguishable. As is apparent 
from paragraph 10 of the report, the bid 
made by the appellant of that case had 
not been accepted by the appropriate 
authority and indeed no agreement be- 
tween the appellant and the Government 
had been arrived at. In Timber Kashmir 
Pvt. Ltd. v. Conservator of Forests (AIR 
1977 SC 151), it was held that although 
a contract cannot be executed without 
sanction, nevertheless if the sanction 
could be either expressly or impliedly 
given by or on behalf of the Govern- 
ment, and if some acts of the Govern- 
ment could fasten some obligations upon 
the Government, the lessee could also be 
estopped from questioning the terms of 
the grant of the sanction even where 
there is no written contract executed to 
bind the lessee. In Har Shankar v. Dy. 
Excise and Taxation Commissioner (AIR 
1975 SC 1121) it was held: 


. “Those interested in running the 
country liqucr vends offered their bids 
voluntarily in the auctions held for grant- 
ing licences for the sale of country liquor. 
The terms and conditions of auctions 
were announced before the auctions were 
held and the bidders participated in the 


_ auctions without a demur and with full 


knowledge of the commitments which the 
bids involved. The announcement of 
conditions governing the auctions were 
in the nature of an invitation to an offer 
to those who were interested in the sale 
of country liquor. The bids given in~the 
auctions were offers made by prospective 
vendors to the Government. The Govern- 
ment’s acceptance of those bids was the 
acceptance. of willing offers made to it. 
On such accertance, the contract between 
the bidders and the Government became 
concluded and a binding agreement came 
into existence between them, The success- 
ful bidders were then granted licences 
evidencing the terms of contract between 
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them and the Government, under which 
they became entitled to sell liquor, The 
licensees exploited the respective licences 
for a portion of the period of their cur- 
rency, presumably in expectation of a 
profit. Commercial considerations may 
have revealed an error of judgment in the 
initial assessment of profitability of the 
adventure but that is a normal incident 
of all trading transactions. Those who 
contract with open eyes must accept the 
burdens of the contract along with its 
benefits, The powers of the Financial 
Commissioner to grant liquor licences by 
auction and to collect licence fees through 
the medium of auctions cannot by writ 
petitions be questioned by those who, had 
their venture succeeded, would have re- 
lied upon those very powers to found a 
legal claim. Reciprocal rights and obliga- 
tions arising out of contract do not de- 
pend for their enforceability upon 
whether a contracting party finds if pru- 
dent to abide by the terms of the con- 
tract. By such a test no contract could 
ever have a binding force.” 

This case was followed in a subsequent 
decision of the Supreme Court in State 
of Punjab v. Balbir Singh (AIR 1977 SC 
1717), where it was held that where in an 
auction for country liquor vend, the peti- 
tioner was the highest bidder, his bid was 
accepted and licence was issued and on 
the petitioners’ committing breach of con- 
ditions of licence, demand for payment of 
still-head duty was made in enforcement 
of liabilities arising out of mutually 
agreed conditions of auction, such a de- 
mand could not be quashed in a writ peti- 
tion. In the instant case also, as seen 
above, the petitioners’ offer made on 31st 
March, 1975 to run the shops on the basis 
of their highest bid of Rs. 2,20,000/- was 
accepted by the respondents and the 
ipetitioners were permitted to run those 
shops temporarily. The petitioners deriv- 
ed benefit under the said agreement by 
actually running the shops thereafter in 
pursuance of the agreement dated 31st 
March, 1975. In this view of the matter 
even this plea that the impugned demand 
was illegal inasmuch as no written con- 
tract had been executed in compliance 
with Article 299 of the Constitution can- 
not be sustained. 

6. In the result, the writ petition fails 
and is dismissed and the interim order is 
vacated. There shall, however, be no 
order as to costs, 





Petition dismissed. 
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DEOKI NANDAN, J. 
Union Northern Railway and another, 


-Appellants v. Firm Anis Khan and others, 


Respondents, 


Second Appeal 
D/- 18-9-1980.* 

Railways Act (9 of 1890), S. 78-B, Pro- 
viso — Claim for compensation for loss of 
goods by firm — Maintainability — Claim 
addressed to Divisional Traffic Superin- 
tendent — Claim reaching Commercial 
Superintendent and loss assessed by 
Assistant Commercial Superintendent on 
direction of Superintendent — There is 
no violation of Sec. 78-B, Proviso. 


Where the claim of the firm for com- 
pensation for the loss of goods was ad- 
dressed to the Divisional Traffic Superin- 
tendent of a particular city and ultimate- 
ly the Commercial Superintendent acted 
upon it and deputed an officer of the de- 
partment to assess the loss and the as- 
sessment certificate was issued by the 
Assistant Commercial Superintendent on 
behalf of the Commercial Superinten- 
dent, the claim of the firm addressed to 
Divisional Traffic Superintendent could 
not be said to be improper under Sec- 
tion 78-B Proviso on the ground that the 
Divisional Traffic Superintendent was not 
proper authority for it. (Para 2) 


The kinds of the information, enquiry 
on complaint spoken by the proviso of 
Section 78-B are in the nature of things 
not expected to be made to the executive 
head of the Railway Administration con- 
cerned. Information about the non-deli- 
very or the loss of goods is generally 
sought from or enquiry about them made 
from the nearest officer concerned who 
is available on the spot. (Para 5) 
Cases Referred : Chronological Paras 
AIR 1969 SC 23 2, 3 
AIR 1962 SC 1879 3 
AIR 1961 SC 725 : 1961 AII LJ 345 2 

Lalji Sinha, for Appellants; Hyder 
Husain, Dhruwa Narain, Sripat Narain 
Singh, I. H. Khan and Shahid Masud, for 
Respondents. 


JUDGMENT :— The only point canvas-< 


No. 2038 of 1973, 


sed in this second appeal on behalfof the ¥ 


Railway Administration of the Northern 
and North-Eastern Railways is whether a 


and decree of 


*Asainst judgment 
Judge, 


M. Murtaza Husain, Dist. 
Azamgarh, D/- 29-4-1971. 
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claim addressed by the plaintiff-respon- 
dent to Divisional Traffic Superintendent, 
Varanasi, by means of a letter dated 
27-8-1968, a copy of which is Ex, 17 on 
the record, was a sufficient compliance of 
the requirements of Section 78-B of the 
Indian Railways Act, 1890. The finding 
recorded by the lower appellate court is 
that although the claim was addressed to 
Divisional Traffic Superintendent, Vara- 
nasi, the Railway Administration took 
notice of it and the loss was assessed, 
vide-Ext, 18 dated 8-9-1968, by the As- 
sistant Commercial Superintendent, 
Varanasi, According to the lower appel- 
late court it is clear from this certificate 
that the claim addressed by the plaintiffs 
to the D. T. S. Varanasj ultimately reach- 
ed the Commercial Superintendent who 
acted upon it and deputed an officer of 
the department to assess the loss and as- 
sessment certificate was issued by the 
Assistant Commercial Superintendent on 
behalf of the Commercial Superintendent, 
“and that” the claim addressed by the 
plaintiffs (Ex. 17) to the D. T. S. can thus 
be called to be an information demanded 
or inquiry made in writing from or com- 
plaint made in writing to the Railway ad- 
ministration concerned as laid down by 
the proviso attached to Section 78-B of 
the Indian Railways Act, 


2. The original of the claim letter 
Ext. 17 was obviously in the possession 
of the Railway Administration. The Rail- 
way administration did not produce. it 
and yet raised the plea in its written 
statement to the effect that the Divisional 
Traffic Superintendent, Varanasi was not a 
competent authority in law to receive the 
claim notices under Section 78-B and 
that in any case it was unsigned and bore 
wrong booking particulars. I even gave 
an opportunity to the Railway Adminis- 
tration to produce the original of Ex. 17 
in order to see whether the plea that it 
was unsigned was correct or not, and also 
to see whether the finding of the lower 
appellate court that it must have reached 
the Chief Commercial Superintendent 
was correct or not, by ordering its dis- 
covering and production on oath, but an 
affidavit has been filed in this Court on 


` behalf of the appellants that the. original 


of that letter is not traceable. The non- 
production of the letter by the Railway 
Administration even in this Court doubly 
supports the inference drawn by the 
lower appellate court against the Rail- 
way Administration. Moreover, on the 
facts and in the circumstances of the 
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ease, the decree of the lower appellate 
court cannot be interfered with at the 
instance of the Railway Administration. 
Under the certificate -granted by Assis- 
tant Commercial Superintendent, 
Varanasi dated 8-9-1968, Ext. 18, while 
granting delivery of the goods to the 
plaintiff, the Railway Administration ad- 
mitted the Lability to pay the sum of 
Rs. 4963.40 to the plaintiff-firm on ac- 
count of the loss sustained by it, The 
plaintiff had claimed Rs. 5972.20 on ac- 
count of the loss, but the two courts be- 
low decreed the claim for damages only 
in the sum of Rs, 4963.40. There was no 
dispute about the claim of Rs, 161/- on 
account of the proportionate amount of 
railway-freight and Rs, 15/- on account of 
the cost of notices sent, The Railway Ad- 
ministration could not have resisted the 
plaintiff’s claim for the amount of 
Rs. 4963.40 which has been decreed as 
compensation for the loss incurred by the 
plaintiff. On complaint being made by its 
letter dated 29-8-1968 addressed to the 
Divisional Traffic Superintendent Varanasi 
of which copies were forwarded to 
D. C. I. Azamgarh Range and the Station 
Master Azamgarh also, it appears that 
the Railway Administration investigated 
into the matter and a responsible officer 
like the Assistant Commercial Superin-~ 
tendent, Varanasi, who must: have been 
deputed for the purpose and’ must be 
presumed to have been acting within the 
Scope of his authority, assessed the loss 
vide-Ext. 18. The Railway Administra- 
tion thus admitted its liability to pay the 
said amount to the plaintiff, but it ap- 
pears that the amount not having been 
paid for many months thereafter, the 
plaintiff served a notice dated 6-5-1969. 
He referred to the assessment made by 
the Assistant Commercial Superintendent 
Varanasi in that notice, but claimed 
compensation for the loss in the sum of 
Rs. 5972.20, 

The amount does nof appear to have 
been paid to the plaintiff in spite of that 
notice and he appears to have served a 
further notice dated 8-7-1969, vide Ext. 27 
under Section 80 C. P. C. claiming the 
said amount of Rs, 5972.20 on account of 
the damage to the goods, Rs. 161/- on ac- 
count of the loss of proportionate rail-. 
way fare and Rs. 15/- on account of 
notice charges. The amount was not paid 
even then. The suit giving rise to the pre- 
sent second appeal was thereafter filed on 
10-9-1969. It has been decreed for the 


amount certified by the Assistant Com 
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mercial Superintendent, vide his certi- 
ficate Ext. 18, to be the amount of loss 


suffered by the plaintiff. To now tell the- 


plaintiff that his suit is liable to be dis- 
missed because he did not make a proper 
claim within the time prescribed by law, 
as required by Section 78-B, is to make 
a mockery of the law. It is the Railwav 
Administration which has: been responsi- 
ble for the delay in compensating the 
plaintiff for the loss of goods, The object 
of Sec. 78-B is not to deprive citizens of 
their lawful claims against the Railway 
Administration, but to prevent stale 
claims and to protect the Railway Ad- 
ministration against fraud by fixing a 
reasonable time of six months within 
which a claim for compensation on ac- 
count of loss must be made inasmuch as 
it becomes more and more difficult to 
investigate into cases of loss to the goods 
or to assess the loss occasioned by 
damage to the goods or to fix responsibi- 
lity for the same, in case the claim is not 
lodged bv the person concerned as soon 
as may be after the occurrence of the 
loss or damage. I am supported in this 
view by the observations of the Supreme 
Court made in G. G. In Council v 
Mussaddi Lal (AIR 1961 SC 725) (at 
page 727) in the context of the corres- 
ponding Section 77 of the Railways Act, 
as it stood before the amendments made 
by Act 39 of 1961. Indeed, as observed by 
the Supreme Court in the case of 
Niranjan Lal v. Union of India, AIR 1969 
SC 23 the rigour of the provision has 
been considerably lessened by the amend- 
ments made by Act No. 39 of 1961. 


3. So far as the facts of the present 
case are concerned, the Railway Adminis- 
tration could not take advantage of their 
own wrong by not paying the amount 
assessed to be due to the plaintiff by the 
Assistant Commercial Superintendent, 
vide Ext. 18, by pleading want of a notice 
under Section 78-B of the Indian Rail- 
ways Act. The plaintiff's letter dated 
27-8-1963 in response to which the . As- 
sistant Commercial Superintendent of the 
Railway Administration concerned as- 
sessed the plaintiff’s loss must be deem- 
ed to have been a proper claim. as con- 
templated by Section 78-B. The object of 
that provision was satisfied, more parti- 
cularly in the light of the proviso added 
thereto, for the concerned authority of 
the Railway Administration was moved 
by that letter, Ext. 17, into making the 
required enquiry about the plaintiffs 
ein qd to assess the loss suffered by it. 
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context of Section 77 of the Railways 
Act, before its amendment, in Jetmull 
v. Darjeeling Himalayan Railway Co. Ltd., 
(AIR 1962 SC 1879) the provision has to 
be liberally construed. The same rule ap- 
plies to Section 78-B after the amend- 
ment and in view of the proviso the 
Supreme Court has even observed in the 
case of Niranjan Lal Agarwal v, Union 
of India (AIR 1969 SC 23) that the kind 
of question that has been raised in the 
present case and used to be raised in the 
past, has now become academic in view 
of amendments to the Railways Act: the 


- amendment referred to being the addi- 


tion of the proviso which we now find in 
Section 78-B, and the addition of the 
Chief Commercial Superintendent as one 
of the authorities on which notice could 
be served under Section 140 of the Indian 
Railways Act, 


4. I may here observe that under 
the proviso, the information or the en- 
quiry or the complaint, which is deemed 
to be a claim for refund or compensation 
within the meaning of that provision, has 
to be made “to any of the Railway Ad- 
ministrations to which the goods were 
delivered “or” on whose railway the 
destination station lies or the loss, des- 
truction, damage or deterioration occurr- 
ed.” ‘It was pointed out by the learned 
Standing Counsel for the “Railway Ad- 
ministration that the term “Railway Ad- 
been defined under 
clause (6) of Section 3 of the Indian Rail- 
ways Act, to mean, in the case of State 
Railways, “the Manager of the Railway 
and includes the Government, and that 
under Section 140 of the Indian Railways 
Act any notice or other document to be 
served on a Railway Administration may 
be served in the case of State Railways 


on the Manager or - Chief Com- 
mercial Superintendent by deliver- 
ing the notice or other docu- 


ment to him or by leaving it at his office 
or by forwarding it by post in a pre- 
paid ietter addressed to him and register- 
ed under the Indian Post Office Act. The . 
contention raised by the learned Stand- 
ing counsel was that even under the pro- 
viso, the demand for information or the 
enquiry or the complaint had to be ad- 
dressed to the Railway Administration 
concerned and that means, according to 
the definition under Section 3 (6), the 
Manager of the Railway or Secretary to 
the Government, and according to Sec-. 
tion 140 it could be made only by leav- 
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ing the letter demanding information or 
making an enquiry or the complaint in 
the office of the Manager of the Chief 
Commercial Superintendent of the Rail- 
way concerned or forwarding it by re- 
gistered post to either of the said officers 
of the Railways. According to the learn- 
ed counsel inasmuch as ‘the claim for 
_compensation made by the plaintiffs let- 
ter dated 27-8-1968, vide Ext. 17, was 
addressed to the Divisional Traffic Super- 


intendent, Varanasi it could -not be 
deemed to be the proper claim within 
S. 78-B, i 


5. Apart from what has been said 
above, in the light of the facts of the 
present case, I am inclined to think that 
the term “Railway Administration”, as 
used in Section 78-B of the Indian Rail- 
ways Act, cannot be given the narrow 
interpretation sought to be placed on it 
by the learned Standing Counsel. The 
kinds of information, enquiry or com- 
plaint spoken of by the proviso are in 
the nature of things not expected to be 
made to the executive head of the Rail- 
way Administration concerned. Informa- 
tion about the non-delivery of the loss 
of goods is generally sought from, or en- 
quiry about them made from the nearest 
officer concerned who is available on the 
spot. I£ I want to find out whether cer- 
tain goods booked to me have been re- 
ceived, I shall be misdirecting the en- 
quiry to the General Manager of Rail- 
way concerned and shall be acting pro- 
perly if I make that enquiry from the 
goods clerk concerned. The only re- 
quirement is that the demand for in- 
formation or the enquiry or the com- 
plaint must be made in writing. I, 
therefore, think in the context of Sec- 
tion 78B,° the Railway Administration 
means the proper Officer of the Railway 
Administration concerned, of course, if I 
do not know who the proper officer is, 
the requirements of the law will be 
satisfied if I make the demand for in- 
formation or enquiry from, or address 
my complaint to the Manager of the 
Railway, Administration concerned and 
send the letter by registered post, but 
if I do know that the Railway Adminis- 
tration has deputed a particular officer 
as the person concerned, and authorised 
‘Ito give me the information demanded or 
to attend to my enquiry or complaint, it 
cannot be said that the demand for in- 
formation or the enquiry or the com- 
plaint is not addressed to the proper per- 
son within the meaning of Sec, 78-B, 
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The rule of interpretation is that the de- 
finition clause is to be read subject to 
the context. 


6. There is no merit in this appeal 
and it is dismissed with costs. 
Appeal dismissed, 
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Ram Krishna Kapoor and another, Ap- 
pellants v. Purshottam Das Poddar and 
another, Respondents. 

F. A. F. O. No. 310 of 1976, 
1980*. 

(A) Civil P. C. (5 of 1908), O. 21, R. 90 
— Auction sale — Setting aside of — 
Grounds — Irregularity or fraud in pub- 
lishing or conducting sale — Not suffi- 
cient by itself to set aside sale — It must 
result in substantial injury to judgment- 
debtor. 


Before a sale can be set aside under 
O. 21, R. 90 C. P. C. it is incumbent on 
the part of the judgment-debtor to prove 
that there was material irregularity or 
fraud in publishing or conducting the 
sale and that he had sustained substan- 
tial injury by reason of such irregularity 
or fraud. Mere irregularity or fraud in 
publishing or conducting the sale will 
not entitle the Court to set it aside un- 
less upon the facts proved the Court is 
satisfied that the judgment-debtor has 


D/- 8-8- 


. sustained substantial injury by reason of 


such irregularity or fraud. (Para 5) 
(B) Civil P, C. (5 of 1908), O. 21,- 
R. 54 (2) — Auction sale — Proclama- 
tion affixed on concerned property as 
also on conspicuous places on roads ap- 
proaching the property and on notice 
board of Court — Sub-r. (2) of R. 54 

held sufficiently complied with. 
(Para 6) 


(C) Civil P. C. (5 of 1908), O. 21, 
Rr. 54, 90 — Auction sale of two proper- 
ties — Date adjourned — Judgment- 
debtor waiving his right of fresh pro- 
clamation — Time of auction fixed’ in 
original proclamation is presumed to be 
the time when auction at adjourned date 
would take place — Time not mentioned 
separately for each of the properties — 
Both properties situated not. at ‘far 
distance — Auction attended by large 


*Against judgment and order of Sanwal 
Singh, 1st Addl. Civil J., Kanpur, D/= 
21-5-1976. 


EAIN. 
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number of persons — Held, non-mention 
of time in subsequent proclamation 
amounted to irregularity at the most — 
Sale cannot be set aside. AIR 1933 All 
546, Followed. (Paras 7, 8) 


(D) Civil P. C. (5 of 1908), O. 21, 
Rr. 54, 90 — Auction sale — Adequacy 
of price fetched — Estimated value of 
two houses mentioned in proclamation as 
Rs, 13,200 and Rs. 30,000 respectively 
with consent of parties — First house 
sold in auction at Rs. 13,250 while second 
at Rs. 23,300 — Prior to auction second 
‘house receiving offer of Rs. 25,000 in 
open market — Held in the circumstan- 
ces both houses fetched adequate prices. 

(Para 14) 
Cases Referred: Chronological Paras 


ATR 1933 All 546: 1933 All LJ 1273 7 


V. N. VERMA, J.:— This appeal is 
directed against an order dated 21-5- 
1976 passed by I Additional Civil Judge, 
Kanpur allowing the objection of the 
fudgment-debtor under Order 21, Rule 90 
C. P. C. and setting aside the auction 
sale with respect to House No. 36/47 Ram 
Mohan ka Hata and House No, 128/142 
Dwarikadhish Road, Kanpur, 


2, One Ram Dutt Kajriwal brought 
a suit (Suit No. 1055 of 1952) against 
Purshottam Das Poddar at Calcutta and 
obtained an ex parte decree against -him 
for Rs. 56,975 on 20-3-1952. The decree- 


holder got his decree transferred to the - 


Court of I Civil Judge, Kanpur for ex- 


ecution. There he gave an application 
and prayed for attachment of three 
houses, namely, 36/47, Ram Mohan Ka 


Hata, 28/142 and 28/136 Dwarikadhish 
Road, Kanpur. In this case we are not 
concerned with the last mentioned house, 
The first two houses were attached by the 
Court Amin on 26-3-53. The judgment- 
debtor Purshottam Das Poddar filed an 
objection against the attachment under 
O. 21, R. 54 C.P.C. and atthe same time 
requested the Court to stay the sale of 
the attached houses. The Court, how- 
ever, did not stay the same, instead’ it 
passed an order that the confirmation of 
the sale would not be done till further 
orders. - 


3. On 16-9-1955 the two attached 
houses were auctioned by the , approved 
auctioneers, namely, M/s. Sohan Lal & 
Sons. House No. 28/142, Dwarikadhish 
Road, Kanpur was purchased by Ram 
Krishan Kapoor for Rs. 13,250 while 
house No, 36/47, Ram Mohan Ka Hata 
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was purchased by Jagmohan Lal, Kano- 
diya for Rs. 23,300. Thereafter, an ob- 
jection was filed by the judgment-debtor 
on 16-10-1955 under Order 21, Rule 90 
C. P. C. The hearing of this objection 
was adjourned on several dates. On 
13-4-1957 the judgment-debtor filed an 


. application before the Civil Judge men- 


tioning therein that he hoped to get bet- 
ter purchasers for the two houses and 
they would be willing to pay Rs. 28,000 
for house No. 36/47, Ram Moham Ka 
Hata and Rs. 16,000 for house No, 28/142, 
Dwarikadhish Road, Kanpur. He re- 
quested the Court to give him time till 
28th May, 1957 to produce these pur- 
chasers, And in case he failed to pro- 
duce such purchasers his objection under 
Order 21, Rule 90 C. P. C. may be dis- 
missed and the sales made in favour of 
the auction-purchasers - be confirmed, 
The Court gave the judgment-debitor_ 
time till 28-5-1957 to bring the pur- 
chasers as suggested by. him and to get 
full purchase money deposited by them 
in Court by that date. In default his — 
objection under Order 21, Rule 90 C.P.C. 

was to stand dismissed. On 27-5-1957 
one Satya Narain made an application in 
the Court of Civil Judge accompanied by 


_a tender for a sum of Rs. 18,000 stating 


therein that he was willing to purchase 
house No. 28/142, Dwarikadhish Road 
for Rs. 16,000. The Civil Judge ordered 
that he must deposit Rs. 16,000 by 28-5- 
1957 and listed the application for orders 
on 29-5-1957. On 28-5-1957 one Uma 
Shanker Shukla also filed an application 
accompanied by a tender for a sum of 
Rs. 28,000 stating therein that he was 
willing to purchase house No. 36/47, Ram 
Mohan Ka Hata for Rs, 28,000. On that 
application also the Civil Judge ordered 
that money must be deposited by 28-5- 
1957 and his application be listed for 
orders on 29-5-1957. The tender filed by 
Satya Narain was signed by the Court 
on 27-5-1957 and the tender filed by 
Uma Shanker Shukla was signed on 
28-5-1957. These tenders were returned 
to Satya Narain and Uma Shanker 
Shukla by the office of the Court on 
28-5-1957. Thereafter, on the same day 
these persons presented those tenders 
to the Treasury Officer, On 29-5-1957 
the tender submitted by Satya Narain 
was returned with an endorsement that 
an entry of the amount of tender in 
words was wanting. The tender submit- 
ted by Uma Shanker Shukla was return- 
ed with an endorsement that it was 
valid for payment up to 30-5-1957, As 
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both Satya Narain and Um Shanker 
Shukla failed to deposit money by 28-5- 
1957 the Court confirmed the sales in 
favour of the auction-purchasers on 29-5- 


1957. Aggrieved with the order passed- 


by the Court, the judgment-debtor came 
up in appeal (F, A. F. O. No. 175 of 1957) 
to this Court. This Court held that as 
both Satya Narain and Uma Shanker 
Shukla had filed tenders in Court before 
28th May, 1957 they wijl be deemed to 
have deposited their money on that date. 
The Court, therefore, set aside the order 
dated 29-5-1957 passed by the Civil 
Judge dismissing the objection filed by 
the judgment-debtor under Order 21, 
Rule 90 C. P. C. and remanded the case 
for deciding the objection in accordance 
with law. 


4, After the order of remand passed 
by this Court, the objection under Order 
21, Rule 90 C. P. C. came'to be heard by 
I Additional Civil Judge, Kanpur: The 
learned Additional Civil Judge after 
hearing the parties held that there had 
been material irregularity in publishing 
and conducting the two disputed auc- 
tion sales due to which the judgment- 
debtor sustained substantial injury. He, 
therefore, set aside those sales by the 
impugned order dated 21-5-1976. Ag- 
grieved, the auction-purchasers have 
come up in appeal to this Court. 


5. We. have heard the learned coun- 
sel for the parties at great length and 
after doing so we are firmly of the view 
that this appeal must be allowed. We 
find that the I Additional Civil Judge, 
Kanpur has not clearly understood the 
scope and content of the. provisions of 
Order 21, Rule 90 C. P, C. with the re- 
sult that he fell in error and passed a 
wholly wrong order setting aside the 
auction sales in respect of House No. 36/ 
47, Ram Mohan Ka Hata and House 
No. 28/142 Dwarikadhish Road, Kanpur, 
Before a sale can be set aside under 
21, Rule 90 C. P..C. it is incumbent on 
the part of the judgment-debtor to prove 
that there was material irregularity or 
fraud in publishing or conducting the 
sale and that he had sustained substan- 
tial injury by reason of such irregularity 
or fraud. Mere irregularity or fraud in 
publishing or conducting the sale will 
not entitle the Court to set it aside unless 
upon the facts proved the Court is satis- 
- ified that the judgment-debtor has sus- 
tained substantial injury by reason of 


such irregularity or fraud. Therefore, ` 


what we have to see in this case is whe- 
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ther or not there has been material ir- 
regularity or fraud in publishing or con- 
and ` 
also whether or not: the judgment-de- 
btor-respondent has sustained substan- 
tial injury by reason of such irregularity 
or fraud. In order to show that there 
has been material irregularity in this 
case the learned counsel for the judg- 
ment-debtor-respondent drew our atten- 
tion to (i) that the sale proclamation 
formally issued by the Court on 21-5- 
1955 was not properly published; (ii) 
that in the sale proclamation the court 
did not specify the actual time when the 
two auction sales were to take place; 
(iii) that no sufficient publicity was done 
in regard tc these sales and (iv) that the 
auctioneers conducted the sale in great 
hurry with the result that a sufficient 
number of prospective bidders could not 
make their bids. In our opinion all these 
plaints have no substance in them either 
in law or on facts, 


6. The first question that falls for 
answer in this case is whether or not 
the sale proclamation issued by the Court 
had been published as required by law. 
The learned counsel for the judgment- 
debtor made an attempt to show that if 
had not been published but he could not 
Satisfy us on this point, On the con< 
trary, there is a document on record 
(Paper No. 87-D) which clearly goes to 
show that the proclamation had been 
published in accordance with law. Paper 
No. 87-D is a copy of the proclamation 
and on its back the report of the process- 
server who had gorie to publish it is re- 
corded. The report of the process-server 
clearly shows that he had gone to the 
two houses in question — one situate on 
Dwarikadhish Road and the other situate 
in Ram Mohan Ka Hata—and had affixed 
sale proclamation on both these houses 
as also on a conspicuous place on the 
roads on which these two houses were 
situate. The report of the process-server 
further shows that he had affixed a copy 
of the sale proclamation on the notice 
board of the court also. The process- 
server had verified on oath the correct- 
ness of his report before the official con- ` 
cerned of the Court. We see no reason 
to doubt the correctness of the report 
submitted by the process-server, Even 
the learned counsel for the judgment- 
debtor made no attempt to assail the cor- 
rectness of its contents. We have, there- 
fore, no hesitation in relying upon this 
report, From this report, we are satis-|. 


' 
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fied beyond all doubt that the sale pro- 


_{elamation had been duly published in ac- 


cordance with the provisions contained 
in sub-rule (2) of Rule 54 of Order 21 
C. P. C. 

7. The next ground advanced for as- 
sailing the two auction sales is that the 
Court did not specify the , actual time 
when the two houses were to be sold. In 
the sale proclamation it was clearly 
mentioned that the two houses would be 
sold between 12 noon and 4 P. M. The 
sale was first to take place on 8-7-1955 
and then it was adjourned to 28-7-1955. 
Later on it was again adjourned to 16-89- 
1955. On each occassion the sale 
adjourned at the instance of the judg- 
ment-debtcr and every time he waived 
his right to a fresh proclamation. As 
the judgment-debtor had waived his 
right to a fresh proclamation it means 
that on 16-9-1955 also the sale of the two 
houses was to be done at any time be- 
tween 12 noon and 4 P. M. The au- 
ctioneers had publicised the time of sale 
as 12-30 in the day. It is true that the 
auction sales of both the houses could 
not have been done at one and the same 
time, i. e., 12-30 P. M. but no undue im- 
portance should be given to this thing. 
The sale cf house No. 28/142 Dwarika- 
dhish Road was done first. The auction 
sale in regard to this house commenced 
from 12-30 P. M. and lasted till 1-30 
P. M. After selling this house the au- 
ctioneers proceeded to house No. 36/47, 
Ram Mohan Ka Hata which was hardly 
at a distance of about two furlongs from 
the first house and the auction there 
lasted from 2 P. M. to 3-30 P. M. Sri 
Jaishanker Mehrotra has been examined 
on behalf of the auctioneers and he stat- 
ed that about 40-50 people had attended 
the auction sale and out of them eight 
persons made their bid for house No. 28/ 
142 Dwarikadhish Road and 12 persons 
for house No. 36/47 Ram Mohan Ka Hata. 
This is clsar from the bid-sheets also. 


We find that the court below has not — 


placed reliance on the testimony of Sri 
Jaishanker Mehrotra on the ground that 
he is an interested witness and his con- 
duct in conducting the auction sale had 
been far from straight. We cannot per- 
suade ourselves to subscribe to this view 
of the court below. We fail to under- 
stand how Sri Jaishanker Mehrotra can 
be called an interested witness. We also 
fail to understand how he can be accus- 
ed of having not done his job in a 
straightforward ‘manner. In our opinion, 


c: Jaishanker Mehrotra is a good and de- 
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pendable witness and it would not be 
proper to ignore his evidence for nothing. 
On the strength of his statement we are 
Satisfied that quite a large number of 
persons had collected at the time of the 
two auction sales. All of them may not 
have made bids for the houses but quite 
a good number of them certainly did 
make bids for them. If so many persons 
attended the two auction sales and so 
many persons made bids at the time of 
auction it cannot be said that the non- 
mentioning of the exact time of the two 
sales in the posters and handbills made 
any difference to the result of the sale. 
At best, the non-mentioning of the time 
in regard to the two sales was nothing 
but just an irregularity. The same view 
was taken by this Court in Chuttan Lal 
v. Md. Ikram Khan, 1933 All LJ 1273: 
(ATR 1933 All 546). In this case also no 
time was fixed for the sale and the sale 
had taken place without a fresh pro- 
clamation as the right to fresh proclama- 
tion had been waived by the judgment- 
debtor, Sulaiman, C. J. spepking for the 
Court observed,— 


“When there was to be no fresh an- 
nouncement, it is very difficult to hold 
that the sale is vitiated because in the 
order directing adjournment the court 
had omitted to mention the exact hour 
at which the sale should take place on 
the next day, the omission being pre- 
sumably due to the fact that there was 
a rule in existence which fixed the time. 
If the judgment-debtor had felt any 
doubt as to the time at which the sale 
would take place, it was open to him 
to apply to the court to specify the hour 


so that he may himself take steps 
to notify not only the date’ but 
also the hour. But as remarked 


that there should be 
no proclamation of sale at all for the 
adjourned date. Indeed, it was on this 
express understanding that the sale was 
postponed. In these circumstances we 
are unable to hold that there has been a 
material irregularity in consequence of 
an omission in the order of the court 
specifying the exact hour when the ad- 
journed sale was to take place.” 


above, he agreed 


8. In the instant case also the judg- 
ment-debtor had waived his right to a. 
fresh ovroclamation. In other words he 
agreed that there should be no proclama- 
tion of sale at all for the adjourned 
date. Indeed, it was on this express 
understanding that the sale was postpon- 
ed, In the case before us, however, the 


- Mohan Ka Hata. 
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auctioneers had fixed 12-30 P. M. as the 
time for the sale. The auctioneers sold 
the house situate on Dwarikadhish Road 
first and then the house situate in Ram 
The sale of the first 
house commenced from 12-30 P.-M. and 
lasted till 1-30 P. M. and the sale of the 
second house commenced from 2 P. M. 
and lasted till 3.30 P. M. A large number 
of persons had attended both the sales 
and quite a good number of them had 
made bids also. Therefore, non-publicis- 
ing of the exact time when each house 
would be put to sell did not cause any 
prejudice to the judgment-debtor. The 
non-publicising of the exact time of the 
two sales was just an irregularity which 
never went to the root of the matter. 


9. Next it was tried to be shown that 
the auctioneers did not give sufficient pub- 
licity to the auction sale with the result 
that the two houses did not fetch ad- 
equate price. To our mind, this conten- 
tion also is bereft of all substance. The 
court had appointed Sohan Lal & Sons 
as the auctioneers to conduct the auction 
sale in this case. Jaishanker Mehrotra 
was examined on behalf of the auctio- 
heers and he has given full details of the 
way in which publicity of the auction 
sale had been done. He stated that pub- 
licity was done by beating of drums in 
different parts of the city, by distribut- 
ing handbills, by posting posters in dif- 
ferent parts of the city, by making 
Tongas go round the city with posters 
affixed on them and by advertising the 
sale in severdl newspapers, namely, Jag- 
ran, Vishwamitra, Veer Bharat, Pratap 
and Advance. It is true that the persons 
who distributed the handbills, the per- 
sons who do the drum: beating, the persons 
who posted the posters and the owners 
of Tongas whose Tongas went round the 
city carrying posters have not been ex- 
amined but that is a thing of not much 
consequence. Jaishanker. Mehrotra had 
himself seen posters affixed in several 
parts of the town' including Mall Road, 
Hatiay and Kamla Tower. He had also 
seen the handbills here and there. So 
far as newspapers are concerned he 
filed issues of three of them, namely, 
Veer Bharat, Jagran and Advance to 
show that sale of the two houses had 
been advertised in these papers also. 
Apart from this, he had sent letters to 36 
persons under certificate of posting in- 
forming them about the sale of the two 
houses. This is clear from paper No. 138 
Ga present on record. The fact that 
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handbill; kad been distributed and pos- 
ters had been affixed in the city has been 
admitted by the judgment-debtor also. 
His only grievance is that handbills had 
not been distributed in sufficient numbers 
and the posters had not been affixed in 
abundance. It is in the interest of the 
judgment-debtor to underestimate things 
and, therefore, we are not prepared to 
attach much value to his . evidence on 
this point. Therefore, after seeing the 
facts as they stand we are fully satisfied 
that enough publicity had been done by 
the auctioneers in this case. 

10. Lastly, it was urged before 
us that the auctioneers had conducted 
the sale in great hurry with the result 
that a sufficient number of prospective 
bidders could not make their bids and the 
houses, therefore, could not fetch ad- 
equate pric2. This grievance also, to our 
mind, is w:thout any foundation. We 
have already observed above that the sale 
of house No. 28/142 Dwarika Dhish Road 
lasted from 12-30 P. M. till 1-30 P. M. 
and that of house No. 36/47, Ram Mohan 
Ka Hata from 2 P. M. till 3-30 P. M. 
Seeing these timings it cannot be said 
that the auctioneers had hurriedly rush- 
ed through. the matter. The judgment- 
debtor exemined himself and some 
witnesses to show that because of uncer- 
tainty in rezard to the time of sale many 
bidders could not attend the auction sale 
to make bids. The judgment-debtor 
himself never attended the sale or any 
of the two houses and, therefore, no 
value can be attached to his statement 
because it is based on hearsay evidence. 
Kali Shanker (D. W. 1) claimed himself 
to be an amployee of Radha Kishan 
Singhaniya, He stated that he had been 
instructed by his employer to make a 
bid of Rs. 18,000 to Rs. 20,000 for house 
No. 28/142 Dwarikadhish Road and 
Rs. 35,000 to Rs. 40,000 for house No. 36/ 
47, Ram Mohan Ka Hata and with the 
intention to make bids for these houses 
he first went to Ram Mohan Ka Hata at 
about 12-30 P. M. He waited there for 
about an hour for the auction to begin but 
no auction took place. He then went to the 
house of the auctioneers to find out whe- 
ther the auction would take place on that 
day or not. He-could not contact any 
responsible man there and, therefore, 
left for his house via Sirki Mahal. In Sirki 
Mahal he learnt that house No: 28/148 
Dwarikadhish Road had. already been 


‘void. We have gone through his state- 


ment very carefully and we may say 


.here at once that he has not.in the least 
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impressed us to be a truthful witness, 


`. It appears that he is the own man of the 


judgment-debtor and that is why he 
agreed to give evidence on his behalf, If 
h2 had really been instructed by his 
employer to make a bid of Rs, 18,000 to 
Es. 20,000 for one house and Rs. 35,000 
to 40,000 for the other house he must 
have carried with him 25% of the bid 
money for being paid immediately on the 
fall of the hammer, Admittedly he never 
carried any such money with him. We 
are, therefore, not prepared to believe 
kim when he says that he was one of the 
` prospective bidders in this case, 


- I1. Roop Narain (D. W. 3) is the 
tenant of house No. 28/142, Dwarikadhish 
Eoad. He runs his Arhat shop in this 
tuilding. He stated that no auction sale 
cf house No. 28/142 Dwarikadhish Road 
took place in his presence on any day in 
the month of September, 1955. On the 
face of it this statement is totally false. 
Even the judgment-debtor does not say 
that house No. 28/142 Dwarikadhish 
Eoad was not sold in auction on 16-9- 
1955. One may then ask as to why he 
has come forward to give false evidence 
in this case. The reason for this is not 
far to seek. On his own showing he is 
on terms of deep enmity with one of the 
decree holders, namely, Ram Krishan 
Kapoor. Ram Krishan Kapoor had pur- 
chased house No. 28/142 Dwarikadhish 
Road in the auction sale and he is out 
to evict this witness. This has led to 
several litigations between them. It lies 
in his interest to support the judgment- 
debtor and that is why he has come for- 
ward to depose for him. 


12. Bajrang Lal Ojha.(D. W. 4) was 
examined to state that when house 
No. 28/142 Dwarikadhish Road was being 
auctioned there was no beating of drum 
and he had accidently arrived there see- 
ing some people standing near the auc- 
tioneers. He made a bid for Rs. 11,000 
and then stopped making bids as he heard 
from people present there that there was 
some dispute in regard to the ownership 
of the house. His presence at the time 
of the auction sale cannot be doubted as 
the bidsheet shows that he was one of 
the bidders for house No, 28/142 
Dwarikadhish Road. We are, however, 
not prepared to place much reliance on 
his evidence because he also appears to 
us to be a man of the judgment-debtor. 
According to his own showing the judg- 
ment debtor is a relation of his employer. 
The statement of Madan Lal (D. W. 5) 
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also leads us nowhere, AlI that he has 
spoken about is that when house No. 36/ 
47 Ram Mohan Ka Hata was being sold 
there was no beating of drum and that 
only six or seven persons were present, 


13. Thus, from a perusal of what we 
have mentioned above it is clear that the 
judgment-debtor has failed to prove that 
the auctioneers had conducted the auction 
sale in great hurry due to which a suf- 
ficient number of prospective bidders 
could not make their bids. On the con- 
trary what we find is that quite a suf- 
ficient number of persons had attended 
the two sales and eight persons made 
bids for one house and 12 persons made 
bids for the other house. We do not 
know on what basis the court below has 
mentioned that the bidders at both the 
sales were more or less common. The 
fact of the matter, however, is that only 
four bidders were common at the two 
sales. To expect more bidders at the 
time of auction sale would have been no- 
thing but an exercise in futility because 
according to the judgment-debtor him- 
self it was a period of great slump (see 
his application dated 31-5-1955). Ina 
period of slump there is great economie 
depression and people generally shy away 
from purchasing property. Consequent- 
ly, as the things stand we are satisfied 
that a sufficient number of bidders had 
made bids and therefore by every man- 
ner of reckoning the auction sale in this 
case had been done quite fairly and pro- 
perly and not in a hurried manner as al- 
leged by the judgment-debtor. 


14. Lastly, we come to the question 
whether or not the two houses fetched 
adequate price in the auction sale. Ad- 
mittedly, house No, 28/142 Dwarikadhish 
Road was sold. for Rs. 13,250/- while 
house No. 36/47 Ram Mohan Ka Hata 
was sold for Rs. 23,300. In the sale 
proclamation the estimated value of both 
these houses was mentioned with the 
consent of the parties. The value of 
house No. 28/142 Dwarikadhish Road was 
shown to be Rs. 13,200 and that of house 
No. 36/47, Ram Mohan Ka Hata as 
Rs. 30,000. It appears that in the sale 
proclamation the price of house No, 36/ 
47, Ram Mohan Ka Hata had been shown 
at a higher side because in his statement 
the judgment debtor has admitted that 
just before the auction one Radha Kishan 
had offered him Rs. 25,000 for it but: he 
did not sell it thinking that the auction 
of the house might fetch more price 
Now so far as house No, 28/142 Dwarikax 
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dhish Road is concerned it fetched a 
little more than what was expected, 
House No. 36/47, Ram Mohan Ka Hata 
might not have fetched the price that 
was mentioned in the sale proclamation 
but it certainly did fetch a price that 
was more or less equal to its actual 
price, it fetched Rs. 23,300 as against 


Rs, 25,000, its approximate value. Mere- ` 
ly because it fetched Rs. 23,300 instead . 


of Rs. 25,000 it cannot be said that it did 
not fetch proper price. Seeing every- 
thing as a whole we are satisfied that 
both the houses had fetched adequate 
price in the auction sale, 


15. The above discussion brings us to 
the end of the case. We have discussed 
in detail all the points raised by the 
judgment-debtor with a view to show 
that the auction sale in this case had not 
been done fairly and properly but all 
these points have no merit in them, We 
are fully convinced that the auctioneers 
had conducted the auction sale in a fair 
and proper manner and we are also con- 
vinced that the two houses had fetched 
adequate price in the auction sale. We 
are really amazed how the court below 


held that there had been material irre- 


gularity in publishing and conducting 
the sale. The order passed by the court 
below is wholly erroneous and must, 
therefore, be set aside, 


16. In the result, we allow this ap- 
peal, set aside the impugned order dated 
21-5-1976 and confirm the auction sale 
with respect to house No, 36/47, Ram 
Mohan Ka Hata and house No. 28/142, 
Dwarikadhish, Road, Kanpur, The ap- 
pellants will get their costs from the 
judgment-debtor throughout. 

Appeal allowed, 
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AIR 1967 Mad 164 
R, N. Pandey, for Appellants. 
JUDGMENT : :— This is a defendants’ 
second appeal, 


2. The plaintiff-respondents filed a 
suit for an injunction restraining the de- 
fendants from interfering with their 
possession over the land in question, 
along with trees and bamboo clumps 
standing thereon, and for recovery of a 
sum of Rs. 150 as damages. The defendants 
took the stand that the plaintiffs were nei- 
ther the owners nor in possession of the 
disputed property, The trial court, after 
a consideration of the evidence on record, 
concluded that the plaintiffs had succeed- 
ed in establishing their ownership and 
possession over part of the disputed pro- 
perty but jailed to do so in respect of 
the rest. It, consequently, decreed the 
suit in part and dismissed the plaintifi’s 
claim in respect of the remaining part. 

3. The p.aintiff went up in appeal 
against that part of the decree of the 
trial court by which it had rejected their 
claim in part. The defendants filed a 
cross objection in that appeal in which 
they assailed the finding of the trial court | 
in regard to that part of its decree which 
had granted relief to the plaintiff. 


4. The lower appellate court for- 
mulated as many as six questions which 
arose for consideration in the appeal and 
which covered all the aspects of the con- 
troversy between the parties, It went 
into the evidence on record afresh and 
came to the conclusion that the plaintiffs 
had established that the land in suit be- 
longed to them and further that the de- 
fendants wera never in possession there- 
of nor were they owners of the trees 
and the bamboo clumps, It, consequent- 
ly, decreed the suit in its entirety, The 
defendants have now come up to this 
court in the present second appeal. 

5. After hearing Sri R. N, Pandey, 
fearned counsel for the defendant-appel- 
lants, I am rot satisfied that the decree 


of the lower appellate court suffers from 
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any such infirmity which can fall with- 
-n the four corners of Section 100 C. P, C. 

6. The first submission of Sri R. N. 
Pandey is that the cross-objection filed 
by his clients has not been specifically 
referred tc or considered by the court 
below nor a decision recorded thereon by 
zt. In view of the fact that the entire 
controversy has been gone into by the 
lower appellate court and it has recorded 
its findings, after considering the entire 
material on record, also on the questions 
sought to be raised in the cross-objection, 
it cannot be said that the decree of the 
lower appellate court stands vitiated on 
the ground of non-mention  spécificaily 
of the cross-objection in the judgment 
under appz2al. i 

7. The second submission of Sri Pan- 
dey is tha: the trial court had decided in 
favour of the defendants in respect of 
certain portion of the property by giving 
specific reasons which have not been ad- 
verted to or met by the lower appellate 
court in the judgment under appeal. As 
such, according to the submission, the 
decree of the lower appellate court needs 
interference. Sri Pandey has invited 
my attention to a number of decisions 
during the course of his submission. 

8. In Emt. Damayanti Devi v. Brinda- 
ban, (1979 All WC 687): (1979 All LJ NOC 
110), it has been observed by a learned 
single Jucge of this court that where the 
judgment of the appellate court is of re- 
versal, the appellate court should con- 
sider all zhe relevant and material evi- 
dence on record and thereafter give re- 
asons for the said decisions. In the pre- 
sent case, the trial court had found in 
favour of the defendants in respect of a 
part of the property mainly relying on 
the testimony of Swambar (P. W. 2) who 
was an old man and belonged to the 
family of the plaintiffs as also of the de- 
fendants, A perusal of the judgment of 
the lower appellate court would show 
that the said court has dealt with the 
evidence of this witness in great detail. 
It has, undoubtedly, drawn a different 
conclusion from the one drawn by the 
trial court in respect of the testimony of 
this witness but that cannot lead to the 
conclusion that any material piece of 
evidence which was considered by the 
trial court has not been considered by the 
lower appellate court. 

9. In C. Thevar v. T. V. Thevar, (AIR 
1967 Mad 164), it was observed by a 
learned single Judge of that court that 
“on the question of actual user, the 
learned Rigtrict Judge has made a‘ very 
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short work and has neither considered 
nor adverted to the criticism of the 
learned District Munsif who saw these 
witnesses and observed their demeanour 
and who ultimately rejected their evi- 
dence as worthless. Ft is a very unsatis~ 
factory way of disposal, hardly fair to 
the learned District Munsif or to the liti- 
gants concerned, specially when it is a 
reversing judgment.’ The observations 
have to be read in the context of the 
facts of that case for it is apparent, from 
what the learned Judges observed a little 
later in his judgment, that “the learned 
District Judge............ had totally failed 
to keep in mind that in such cases, it is 
of great significance for the court to con- 
sider and apply its mind to the quality 
and the quantity of the evidence in 
particular.” In Laxmi v. Krishna Bhatta 
(ATR 1968 Mys 288) it was observed by 
Somnath Iyer, J. that “It is astonishing 
that there was such grave mis-applica- 
tion of the appellate power which vest- 
ed in the Subordinate Judge and which 
made it his imperative duty to discuss as 
final fact finding authority every rel- 
evant piece of evidence so that he may 
make his own estimate of the income from 


_ the properties by the application of his 


own mind to that question.” In the case the 
trial court had, after an elaborate discus- 
Sion, made his estimate of the income. 
The lower appellate court had disposed 
of that question, according to the learn- 
ed Judge, in one short paragraph in 
which he stated that “that estimate could 
not be said to be excessive,” The decision 
is not directly in point. In F. AH v. 
Supdt. of Police and Registration Officer, 
Goalpara (AIR 1971 Assam 165) B. N. 
Sharma, J. observed that the lower ap- 
pellate court did not discuss the evidence 
of the witnesses who were examined by 
the plaintiff in support of his case and 
that ‘non-consideration of the evidence 
of P. Ws, 3, 4 and 5 by the learned court 
below amounts to an illegality and ‘it has 
vitiated the judgment”. In Kelunj Devi v. 
Kanhei Sahu, (AIR 1972 Orissa 28) R. N. 
Misra, J. observed that “it is incumbent 
upon the final court of fact, particularly 
in the case of a reversing decision — this 
is an instance of reversal as all the mate- 
rial findings were being reversed — to 
meet the reasonings of the trial court and 


. indicate its own reasons for the conclu- 


sions to be reached.” In the facts 
of the present case,. it was the 
duty of the appellate court to 
discuss the entire evidence afresh, 
take notice of the features which 
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were duly noticed by the trial court and 
on his own independent reasoning, the ap- 
pellate court should have come to the con- 
clusion which it ultimately reached.” The 
obligation upon the appellate court is, as 
observed by the learned Judge himself, to 
notice the material evidence and come 
to its own conclusion afresh. These ob- 
servations, if they purport to lay down 
that each and every reason which weigh- 
ed with the trial court for coming to a 
particular conclusion must be met by the 
appellate court, would seem to state the 
law too widely. In Sarjug Rai v. Mst. 
Maheshwari Devi (AIR 1975 Pat 192) the 
observation that “it is well settled that 
the court of appeal below while revers- 
ing a finding of fact and coming to a 
contrary conclusion must consider all 
the material reasons and circumstances 
which had weighed with that court in 
coming to a particular finding,” have to 
be read in the context of what preceded 
those observations wherein the learned 


Judge had noticed that the lower appel- . 


late court, in a very brief discussion and 
without referring to any of the circum- 
stances or material on which it could ba 
held that the document in question was a 
fraudulent one, 
view different from that taken by the 
trial court. Indeed if the learned Judge 
purported to lay down that the judgment 
of the lower appellate court must come, 
as it were, in close question with that of 
the trial court and should meet each and 
every reason advanced by the latter, he 
stated the law too widely. 


10. The decision of .the lower appel- 
late court is based upon a consideration 
of the material on record, The appeal is 
concluded by findings of fact. It is dis- 
missed under Order 41, Rule 11 €. P. G 

Appeal dismissed, 
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<i, N. SETH AND R. M. SAHAI, JJ. 
War Gopal Jaiswal and another, Peti= 


tioners v. The Cantonment Board, Kanpur, 


and another, Respondents. 
Writ Petn. No. 457 (Tax) of 1977, 
D/- 28-7-1980: Boo 
(A) Cantonments Act (2 of 1924), Ss. 71, 
69 — Assessment of house tax for com- 
bined period of three years — Assess- 
ment authenticated and notified u/s 69 


— Can subsequently be subjected to 


alteration u/s 71 — However, amendmen? 
HX/IX/E64/80/AMG 
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in assessment list restricted to only. latest 
year — Not justified. 


Where on the basis of annual value of 
the property the Cantonment Board as- 
sessed the house tax for the combined 
period of three years, but while giving 
relief to the tax payer (by reducing the 
valuation) on his application for amend- 
ment of assessment list, the Board re- 
stricted the amendment only to the latest 
year out of the three years, the order of 
the Board was not justified, The Board 
had jurisdiction to make alteration in the 
valuation of the property. And it cannot 
be said that an assessment list authenti- 
cated and published under Sec. 69 can- 
not be altered subsequently under Sec, 71. 


. Any alteration in the assessment of tax 


because of correction made in its value 
as mentioned in an assessment list 
authenticated and notified under Sec. 69 . 


for the reason contained in clause {c) of 


Sec. 71 (1), does not amount to a fresh 
assessment of house tax and water tax. 
It merely results in a change being made 
in the assessment list authenticated and 


- notified under Sec. 69 of the Act. How- 


ever, the list so altered continues to be 
operative during the entire period, dur- 
ing which, the assessment list originally 
prepared under Sec. 69 of the Act re- 
mains operative. Thus,- while disposing of 
the application under Sec. 71 of the Act 
it was not open to the Cantonment Board 
to confine the correction in the valuation 
of the property, under Sec, ‘71 (1) (c) of 
the Act, to a particular period only. 

j (Paras 8, 9) 


The proviso to Sec, 71 (1) also cannot 
be invoked to justify the order of the 
Board. All that the proviso lays down is 
that any amendment made in the assess- 
ment list shall not affect the liability of 
an assessee in respect of the period prior 
to the year in which the assessment list, 
so amended, became operative, It no- 
where, lays down that such amendment 
would not be operative for the period 
prior to the date on which the amend- 
ment was made in the assessment list. ` 

. (Para 10) 

(B) Cantonments Act (2 of 1924), Ss. 71, 
88 — Assessment of house tax — Appeal 
and also application for amendment of as- 
sessment list filed — Appeal dismissed as 
time barred — Subsequent disposal of 
application for amendment — Not bar- 
red, 

Where on the order of assessment of 
house tax by the Cantonment Board. the 
tax payer filed appeal, and also applica- 
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tion for the amendment of assessment 
list, to the Cantonment Board under Sec- 
tion 71, the dismissal of appeal as time 
barred could not come in the way of dis- 
posal of application under Sec. 71 sub- 
sequently. What Sec. 88 contemplates is 
.that, where the Appellate Authority 
after going into the merits of the case 
either confirms .or modifies or sets aside 
the order of the original authority, the 
order so passed by the Appellate Auth- 
ority shall be final. As in this case there 
was no order on merits passed by the 
Appellate Authority, the appeal being 
dismissed as time barred, no question of 
its becoming final under Sec. 88 arises. 
(Paras 11, 12) 


R. C. Shukla,. for Petitioners, 


H. N. SETH, J.:— By this petition 
under Article 226 of the Constitution the 
petitioners pray for a writ, order or direc- 
tion in the nature of certiorari quashing 
the order dated 20th October, 1976 pass- 
ed by the Cantonment Board, Kanpur, 
and for a direction -in the nature of 


mandamus directing the respondent not - 


to realise the excess house and water tax 
for the period 1974-75 and 1975-76 on 
the annual value of Rs. 52,000/-. 


2. Briefly stated, the facts giving rise 
to this petition are that the petitioners 
own bungalow No, 23, situated with- 
in the limits of Cantonment Board, 
Kanpur, From time to time, the Canton- 
ment Board, Kanpur, assessed the said 
bungalow to house tax and water tax on 
the annual value of Rs, 9,000/- (for the 
years 1965-66 to 1967-68), Rs. 10,000/- 
(for -the years 1968-69 to 1970-71), Ru- 
13,000/- (for the years 1971-72 to 1973- 
74) and Rs. 52,000/- (for the years 1974- 
75 to 1976-77), 


3. Being aggrieved by the increase in 
the valuation of the said bungalow from 
Rs, 13,000/- (for the years 1971-72 to 
1973-74) to Rs.  52,000/-; (for the years 
1974-75 to 77), the petitioners filed an ap- 
peal in the court of Additional District 
Magistrate (City), Kanpur, who dismiss- 
ed the same vide his order dated 24th 
August, 1976, holding that the appeal was 
not maintainable as the same had been 
filed beyond the period of limitation and 
without depositing the disputed amount 
of tax. The petitioners also moved an 
application under S. 71 of the Canton- 
ments Act, 1924 (hereinafter referred to 
as the Act) claiming amendment of the 
assessment list prepared by the Board, 
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whereunder they had been assessed to 
house tax and water tax for the years 
1974-75 to 1976-77 treating the annual 
value of the house as Rs. 52,000/-, On 
20th October, 1976 the Finance Commit- 
tee of the Board passed the following 
resolution :— 


"All the relevant papers/documents 
seen and scrutinised, Considered in detail, 
The Committee, after considering the 
merits of the case, recommends to fix 
the assessment at Rs. 28,000/- with effect 
from 1-4-1976 under the provisions of 
Section 71 of the Cantonments Act, 1924 
without prejudice to the rights of 
the Cantonment Board to revise the as- 
sessment during the ensuing triennial 
assessment.” 


The counter-affidavit filed in the case 
indicates that in the view of the Canton- 
ment Board, after the appeal filed by the 
petitioners under Section 84 of the Act 
had been dismissed by the Additional 
District Magistrate, on 24th August, 1976 
the Finance Committee of the Board had 
no jurisdiction to amend the assessment 
list in exercise of the power under Sec- 
tion 71 of the Act. However, the Board 


‘accepted the recommendation made by 


the Finance Committee and the assess- 
ment of the house (annual value) stood 
reduced from Rs. 52,000/- to Rs. 28,000/- 
for the year 1976-77 only. As the peti- 
tioners failed to obtain relief in respect 
of the years 1974-75 and 1975-76 from the 
Cantonment Board, they filed the present 
writ petition and approached this Court 
for relief under Article 226 of the Con- 
stitution, 


4. Learned counsel for the petitioners 
contended that under Section 71 of the 
Act any alteration made in the assess- 
ment list enures for each and every year 
during which the assessment list prepar- 
ed by the Board remains in force. As in 
the instant case the assessment’ list, in 


which the alterations were made, 
was to remain effective for the 
years 1974-75 to 1976-77, the 


Tespondents . were not justified in confin- | 
ing the alteration made in the annual 
value of the house (Rs. 28,000/- in place 
of Rs. 52,000/-) only to the assessment 
year 1976-77. The resolution dated 20th 
October, 1976 accordingly deserved to ba 
quashed, 

5. Sri K. P. Srivastava, learned coun- 


sel appearing on behalf of the Canton- 
ment Board, however, contended 
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that in view of the proviso to 
Section 71 (1) of the Act, any amend- 
ment made in the assessment list is 
operative only for the year in which the 
amendment is made and for the years 
thereafter. It does not affect operatior. of 
the assessment list for the year prior to 
that in which such amendment is medė, 
Moreover, Section 71 of the Act does not 
authorise the Board to make any amend- 
ment in an assessment list, authenticated 
and published under sub-section (2) of 
Section 69. He went on to contend that 
in any case after the petitioner’s appeal 
was dismissed by the Additional Distzict 
Magistrate, both the Cantonment Board 
and the Finance Committee had, in view 
of Section 88 of the Act which lays down 
that the order passed by the Appellate 
Authority shall be final, lost jurisdict.on 
to amend the assessment list in exercise 
of their powers under Section 71 of ~he 
Act. The impugned order thus gave a 
benefit to the petitioners to which they 
are not entitled. They are, therefore; not 
entitled to the relief claimed in this peti- 
tion. 


6. In order to deal with various sub- 
missions made by the learned counsel, it 
will be convenient to notice the provi- 
sions relating to assessment of house tax 
and water tax, which are taxes imposed 
by the Cantonment Board Kanpur on tha 
annual value of building and lands; ccn- 
tained in the Act, i 


7. Section 66 of the Cantonment Act 
lays down that when a tax on gn anntal 
value of buildings or lands is imposed, tne 
Board shall cause an assessment list of 
all buildings or lands in the Cantonment, 
or of both, as the case may be to be pre- 
pared in such form as the Central Gov- 
ernment may, by rule prescribe. This as- 
sessment list has to be, as provided by 
Section 67 of the Act, published by the 
Board and every person claiming to >e 
the owner, lessee or occupier of any prd- 
perty included in the list, gets a right ia 
inspect the same. Sections 68 and 69 f 
the Act then enable the interested persons 
to file objections with regard to valua- 
tions and assessment as entered 
assessment list and enjoin upon the Board 
to consider and decide those objections 
and thereafter to make corrections in the 
assessment list accordingly. The assess- 
ment list so revised (if necessary) is then 
authenticated and a public notice thereof 
is also required to be given. Section "0 
then provides that subject to such altera- 
tions, as may be made in the assessment 
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list under the provisions of Chapter V of. 
the Act and to the result of any appeal 
made thereunder, the entries in the as- 
sessment lis; authenticated and deposited 
as provided in Section 69 shall be accept- 
ed as conclusive evidence for the pur- 
pose enumerated therein. Section 71 of 
the Act, which provides for amendment 
of assessmert list, runs thus :— 

: 71, Amenément of assessment list—. 
(1) The Board may amend the assessment 
list at any time— f 

(a) by inserting or omitting the name 
of any person whose name ought to have 
been or ought to be inserted or omitted, 
or : 

(b) by inserting or omitting any pro- 
perty which ought to have been or ought 
to be inserted or omitted, or 

(c) by altering the assessment on any 
property which has been erroneously 
valued or assessed through fraud, acci- 
dent or mistake, whether on the part of 
the Board or of the Assessment Com- 
mittee or of the assessee, or 

(d) by revaluing or reassessing any pro- 


` perty the value of which has been in- 


creased, or 

(e) in the case of a tax payable by an 
occupier, by changing the name of the 
occupier: | 

Provided that no person shall, by 
Treason of any such amendment, become 
liable to pay any tax or increase of tax 
in respect of any period -prior to the com- 
mencement of the year in which the as- 
sessment is made, 

(1a) to (2) cs? l 
Section 72 of the Act obliges the Board 
to prepare a new assessment list at least 
once in every three years and lays down 
that, for this purpose the provisions of 
Section 66 tc Section 71 shall apply in 
like manner as they apply for the pur- 
pose of the preparation of an assessment 
list for the first time. It, therefore, fol- 
lows that the assessment list authenticat- 
ed and published under Section 69, as 
amended undar Section 71, continues to 
be operative till such time as a new as- 
sessment list is not prepared in ac- 
cordance witk Section 72 of the Act and 
that the - Cantonment Board is, for the 
years during which the assessment list 
remains in ferce, entitled to realise the 
tax in accordance therewith. In this case, 
it is not disputed that the Board has 
throughout been preparing new assess- 
ment lists at an interval of three years. 

8 A perusal of the aforementioned 
provisions. indicates that house and water 
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tax under the Act is assessed by prepar- 
ing an authenticated assessment list de- 
posited and notified to the public in the 
manner provided by Section 69 of the 
Act. This assessment is made in the year 
in which such authentication and noti- 
fication takes place and remains opera- 
tive for subsequent years as well till a 
new assessment list, as provided by Sec- 
tion 72 of the Act, is prepared. In the 
context of Section 70 of the Act which 
clearly postulates amendment of list de~ 
posited and authenticated under Sec. 69 
of the Act under the provision of Chap- 
ter V of the Act, it is obvious that Sec- 
tion 71 of the Act, which falls in Chap- 
ter V of the Act and which provides for 
amendment of the assessment list, ap- 
plies to cases where the amendment in 
the assessment list authenticated and 
notified under Section 69 becomes neces- 
sary in circumstances mentioned therein. 
It has no application to any alteration 
made in the assessment list prepared 
under Section 66 of the Act inesmuch as 
that list is revised and corrected. after 
hearing objections under Section 68 of 
the Act. The submission of Sri Srivastava 
that the Board had, in exercise of its 
power under Section 71, no jurisdiction 
to amend the assessment list deposited 
and authenticated and published under 
Section 69 of the Act, is clearly not 
(tenable, 


9. Sub-clause (c) of Section 71 {1) en- 
‘ables the Cantonment Board to alter the 
assessment on any property which has 
been erroneously valued or assessed 
through fraud, accident or mistake whe- 
ther on the part-of the Board or of the 
Assessment Committee or of the as- 
sessee. Clause (d) enables the Board to 
revalue or reassess any property, the 
value of which has been increased. (The 
present case admittedly is not one govern- 
ed by this clause), In our opinion any 
alteration in the assessment of tax 
because of correction made in its value 
as mentioned in an assessment list au- 
thenticated and notified under Sec. 69 
for the reason contained in clause (c) of 
Section 71 (1), does not amount to a fresh 
assessment of house tax and water tax. It 
merely results in a change being made in 
the assessment list authenticated and 
notified under Section 69 of the Act. The 
list so altered continues to be operative 
during the entire period, during which, 
the assessment list originally prepared 
under Section 69 of the Act remains 
operative, It is significant to ‘note that 
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clause (c) enables the Board to correct an 
assessment list in a case where the pro~ 
perty has been wrongly valued or assess~ 
ed through fraud, accident or mistake. 
The legislature could never have intend- 
ed therein a case where disposal of ob-~ 
jections to the valuation of the property 
in the assessment list on the ground that 
it has been wrongly valued by reason of 
fraud, accident or mistake, takes time 
and the Board after time consuming en- 
quires comes to the conclusion that the 
valuation and the assessment should be 
corrected accordingly, such wrong valua- 
tion of the property should be, for the 
purposes of taxation, effective for the 
period prior to the date of disposal of the 
objections. We accordingly find merit in 
the submission raised by the learned 


‘counsel for the petitioners that while dis- 


posing of vetitioners’ application under 
Section 71 of the Act it was not open to 
the Cantonment Board to confine the cor- 
rection in the valuation of the property, 
under Section 71 (1) (ce) of the Act, to a 
particular period only. 


10. We are unable to accept the sub- 
mission of Sri K. P. Srivastava. learned 
counsel appearing for the Board, that 
proviso to Section 71 (1) which lays down 
that no person shall, by reason of any 
such amendment, become liable to pay 
any tax or increase of tax in respect of 
any period prior to the commencement 
of the year in which the assessment is 
made, has the effect of keeping the er- 
roneously prepared assessment list, which 
is subsequently corrected under Sec- 
tion 71 (1) (c) of the Act, operative for 
the years prior to the year in which the 
correction is made. All that this proviso 
lays down, is that any amendment made 
under Section 71 (1), shall not render a 
person liable to pay any tax or increase~ 
of tax in respect of period prior to the 
commencement of the year in which the 
assessment is made. As already explain- 
ed, in relation to correction of valuation 
of property made under Section 71 (1) (c) 
the assessment is made when the assess- 
ment list is deposited, authenticated and! 
notified to public as provided in Sec. 69! 
of the Act. All that the proviso does, is 
to lay down that any amendment made 
in the assessment list shall not affect the 
liability of an assessee in respect of the 
period prior to the year in which the as- 
sessment list, so amended, became opera- 
five. It, nowhere, lays down that such 
amendment would not be operative for 
the period prior to. the date on which the 
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amendment was made.in the assessment: 


list: Inasmuch as it is nobodys case that 


the petitioners are, by virtue of amend- - 


ment to the assessment list made’ under 
Section 71 (1) (c) liable to pay tax for 


any period prior to the date on which the .- 


assessment list for the years 1974-75 to 
1976-77 was authenticated and notified, 
reliance placed by Sri Srivastava on Sec- 
tion 71 (1) appears to be misconceived. 


11. So far as the submission of the 
learned counsel for the respondent that 
as in this case, after the appeal filed by 
the petitioner was dismissed by the Ad- 
ditional District Magistrate, the assess- 
ment list prepared under Section 69 of 
Act had become final, the Cantonment 
Board had no jurisdiction to amend the 
same in exercise of power under Sec. 71 
of the Act, is concerned, we find, absolu- 
tely no merit in this submission. What 
S. 88 provides is that the order of an Ap- 
pellate Authority confirming, setting aside 
or modifying an order in respect 
of any valuation or assessment or liability 
to assessment or taxation shall ‘be’ final. 
The finality, by the section, is given to 
such orders of the Appellate Authority 
in which the order under appeal can be 
said to merge .and which falls in follow- 
ing three categories :— 

(1) Order confirming the order passed 
by the Cantonment Board relating to 


` valuation of assessment or liability to as- 


yi 


sessment or taxation, 


(2) Order setting aside an order pass- 
ed by the Cantonment Board in respect 
of valuation or assessment or liability to 
assessment or taxation, and 


(3) Order modifying an order relating 
to valuation or assessment or liability to 
assessment or taxation. 


It does not give finality to any order 
passed bv the Appellate Authority which 
does not amount to either confirming or 
setting aside or modifying an order pass- 
ed by the Cantonment Board. In the case 
before us, we find that the Appellate 
Authoritv had dismissed the appeal on 
the ground that it was not maintainable 
as it had become time barred and because 


the disputed amount of tax had not been . 


deposited. In such circumstances the order 
dismissing the appeal cannot amount to 
an order confirming, modifying or setting 
aside the order ‘passed by the Canton- 
ment Board: What Section 88 ‘contem- 
plates is that. where the Appellate Auth- 


‘lority after going into the merits of the 
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case either. :confirms ` -or modi- 
` fies or sets aside the order; ' 
of ‘the original authority, the order 


so passed by the Appellate Authority 
shall be final. As in this case there is ne 
order passed by the Appellate Authority 
of the nature contemplated by Section 88 
of the Act, no question of its becoming 
final under that section arises. It is not 
necessary for us to go into the question 
whether, in a case where the Appellate 
Authority has decided the appeal on 
merits, if will, still, be open to the Can- 
tonment Boérd to exercise the power of 
amendment of the assessment list under 
Section 71 of the Act. Suffice it to say, 
that where there has been no order pass- 
ed by the Appellate Authority of the 
nature contemplated by Section 88 of the 


. Act, there is nothing either in Section 88 


or any other provision which inhibits the 
Cantonment Board from exercising its 
power to amend the assessment list at 
any time in circumstances mentioned in 
Section 71 o? the Act, 


12. In view of the aforesaid discus- 
sion, we are clearly of opinion that the 
resolution dated 20th Oct., 1976, passed 
by the Finance Committee of the Cav- 
tonment Board, as approved by the 
Board, cannct be sustained. The peti- 
tioners in this case had claimed amend- 
ment in the assessment list under Sec-[ 
„Act. As there is 
nothing on the record to indicate that the 
Finance Committee of the Board had ap- 
plied its mind on the facts bearing on 
the question of exercise of power under 
Section 71 (1) (c), the resolution ‘dated 
20th October, 1976 passed by the Finance 
Committee has to bé quashed as a whole 
and not merely that part of it which 
restricts applicability of the amendment 
in the valuation of the property to the 
year 1976-77 only. 

13. In the result the petition succeeds 
and is’ allowed. We quash the resolution 
dated 20th Cctober, 1976 passed by the 
Finance Committee as confirmed by the 
Board and the Cantonment Board is 
directed to dzal with the petitioners’ ap- 
plication dated 22nd August, 1976 for 
correcting the valuation contained. in the 
assessment list prepared for the years 
1974-75 to 1€76-77 under Section 71 cf 
the Act afresh and in accordance with 
law. In the circumstances we direct the 
parties to bear their own costs, 


Petition | allowed. 
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M. N. SHUKLA AND N. N: MITHAL, JF. 
U. P. State Electricity Board, Appel- 
lant v. M;s. Vijai Pictures, Respondent. 


First Appeal No. 7 of 1973, 
1980.* 


Arbitration Act (10 of. 1940}, S. 30 — 
Award allowing lump sum in full satis- 
faction of claim without dealing with 
every ‘item of claim separately and also 
allowing the claim for a shorter pericd 
than one claimed under reference — It i is 
not invalid. ' 


An award is not invalid and cannot be 
Set aside merely on the ground that it 
allowed a lump sum in full satisfaction 3f 
the claim. without dealing with every 
item of the claim separately, and witn- 
out specifying the period for which the 
‘claim was being allowed or disallowed, 
and. without mentioning the rate at 
which the claim was being accepted and 
allowed the claim for a shorter perind 
than.the one stipulated in the claim as 
set out in the reference. Case law dis- 
cussed, (Para 3) 


It is naw’ well settled that an award is 
unassailable if on an overall] considera- 
tion of the whole dispute and materials 
before him the Arbitrator arrives at a 

' lump sum and fixes the liability of one 
party to another at that amount. An 
itemwise finding on each of the claims is 
not an essential requirement of a vaia 


award, An Arbitrator is not bound to 
give an award on each point. He can 
make his award on the whole case. Tt 


is not oven to the Court to probe the 
mental process by which the 
has reached his conclusion where it is 
not disclosed by the terms of the award. 


(Case law discussed). (Para 6) 
Cases Referred: Chronological, Paras 
. AIR 1971 SC 696 . 4 
AIR 1970 SC 753 f k 

AIR 1967 SC 1030:1967 All LJ 360 ő 
AIR 1965 SC 214 ; 4 
AIR 1925 PC 66 © <3 
(1901) ILR 29 Cal 167 (PC) “6 


(1867) LR 2 CP 296: 15 LT 580: 36 LJ BA 
168, Jewell v. Christie 

(1866) LR 1 Exch 251:14 LT 445:14 ae 
736, Whitworth v. Hulse ; 6 

(1853) 13 CB 399:138 ER 1254: “21 LI 
CP 113. Harrison v., Creswick 6 


*Against order of R. S. Mathur, 4th Tem- 
porary Civil and Sessions J., Goraxh- 
pur, D/- 29-9-1972. 
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U. P..S. E. Board v. Vijai Pictures 


D/- 27-3-. 


Arbitrator ` 


A.L R: 


"M. P. Gupta,- for S. R. 


Misra, for Respondent. 
. M. N. SHUKA, J. :— 


eoPe any 


This” ‘appeal is 


- directed against the judgment and order. 


dated 29th September, 1972 of the learn- 
ed Civil and Sessions Judge, Gorakhpur, - 
dismissing the objection of the appellant | 
under Section 30 o? the Arbitration Act - 
for setting aside the award and . further 
making the award a rule of the Court. 


2. Shorn of details, the facts are that 
under. a written agreement dated 20-11- 


‘1955 the objector was supplying electric 


engery to the .respondent (consumer). 
According to the U. P. State Electricity , 
Board (objector) ` (hereinafter referred’ 
to as the Board) the consumer besides, 
having domestic power meter was also: 
consumins electric enérgy for light. and’ 
fan though he did not keep a separate 
meter for the latter purpose. It is alleg-~ 
ed that the respondent wrongfully utilis- 
ed the domestic power meter for pur- 
poses of light and fan during the period 
15-11-1962 to 17-9-1968 for which the 
rate was higher and on that account the 
respondent was liable to pay a sum of 


~ Rs. 24,692.48 p. The agreement contain- 


ed an arbitration clause to refer the dis- 
pute to the Electrical Inspector to the 
Government of Utiar Pradesh, Lucknow. 
The respondent’ denied the allegation 
that he had ‘consumed domestic power 
for the purposes of light’ and: fan and 
further stated that the mode of assess- 
ment addpted by the Board was comple- 
tely wrong. The Arbitrator made the 
award'on 25th January, 1971. The cru- 
cial part of the award was contained in 
the following recital in Paragraph 1 , 
thereof :— : 


“That -the opposite party (S/S Vijai 
Picture Place, Gorakhpur) shall pay, to 
the applicant (The Executive Engineer, 
Hydel Distribution Division Gorakhpur) a 
sum of Rs. 1403.60 p. (Rupees one thou- 
sand four hundred three and paise sixty 
only) in full and final settlement of the 
claim as preferred by the applicant and 
refuted by the opposite party in respect 
of- the period under dispute i.e. 15-11- 
1962 to 18-9-1967 and shall be entitled 
to a rebate of , Rs. 235.80 (Rupees two 
hundred thirty five. and paise eighty 
only) if the payment is made within fif- 
feen days of the receipt of ‘this award.” 


3. Sri H, P. Gupta, Jearned ‘counsel 
for the appellant has strenuously urged 


_ that “the Arbitrator had grossly mis-con- 


ducted himself, inasmuch as he had fail- 
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ed to decide the real point of dispute 
between the parties referred ta him, that 
the award was perverse and liable to be 
set aside. His main ground. of attack 
was that the award allowed merely a 
lump sum in full satisfaction of the claim 
preferred by the Board which was plain- 
ly illegal. He submitted that it was in- 
cumbent on the Arbitrator to deal with 
every item of the claim separately, to 
specify the period for which the claim 
was being allowed or disallowed, to 
mention the rate at which the claim was 
being accepted and that in any case the 
Arbitrator travelled beyond the scope of 
the reference in allowing the claim for a 
Shorter period than the one stipulated in 
the claim as set out in the reference. 
We are unable to accede to any of these 
submissions. The learned counsel has vir- 
‘tually invited us to enter into the men- 
tal processes of.the Arbitrator against 
which courts have repeatedly warned. 
Sri Gupta’s contention, if accepted, would 
necessitate a detailed, and comprehensive 
award, setting out every step of the re- 
asoning to justify the ultimate conclu- 
sion. This is precisely what has been dis- 


approved by a catena of decisions. of: 


. the Supreme Court. In the older deci- 
_Sions courts were apt to place an arbi- 
trator’s award more or less at par with 
a decision of a regular court but lately 
the judicial trend has. been to give a 
wide latitude to an arbitrator as he 
symbolises an entity to whose verdict 
the parties have agreed to submit them- 
selves voluntarily. It follows that the 
technicalities and strict or rigid com- 
pliance of rules and provisions of law 
which is imperative for judicial authori- 
ties do not embrace within their sweep 
proceedings before an arbitrator. They 
need not be conducted with such meti- 
culous.' care as is required in ordinary 
Civil Courts so long as there is substan- 
tial compliance with the principles of 
natural justice. ‘In fact, to make’ an 
award cryptic is the best way to place it 
beyond cavil and expansiveness on the 
part of an arbitrator is prone to. make 
him more vulnerable, It will be in con- 
formity with the present tenor of the 
case law to lay down that if an arbitra- 
tor’s award is explainable by a reason- 
able hypothesis, it is not open to the 
courts to probe into the reasons of fact 
or law on which it could ultimately rest. 
An award may be ‘set aside by the court 
on the ground. of an error which is-ap- 
parent on the face of the award, but an 
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award is not invalid merely because by 
a process of inference and argument it 
may be demonstrated that the arbitrator 
has committed. some mistake in arriving 
at his conclusion. It would be. pertinent 
to refer to the following dictum of the 
Privy Council in Champsey Bhara and 
Co. v. Jivrai Bulloo Spinning and Weav- 
ing Co. Ltd., AIR 1923 PC 66 at p. 69:— 

“An error in law on the face of the 
award means, in their Lordships’ view, 
that you can find in the award or a 
document actually incorporated : thereto, 
as for instance, a note appended by the 
arbitrator stating the reasons for his 
judgment, some legal proposition which 
is the basis of the award and which you 
can then say is erroneous. It does not 
mean that if in a narrative a reference 
is made to. a contention of one party, 
that opens the door to seeing first what 
that contention -is, and then going to 
the contract on which the parties’ rights 
depend to ‘see if that contention is 
sound.” 

4, The above rule was quoted with 
approval in Jivarajbhai v. Chintamanrao, 
ATR 1965 SC 214 and Shah, J. observed 
at page 220 :— , 

“The court in dealing with an applica- 
tion to set aside an award has not ‘to 
consider whether the view of the arbitra- , 
tor on the evidence . is justified.. The 
arbitrator’s actijudication is generally con- 
sidered binding between -the parties, for 
he is a tribunal selected by the parties 


‘and the power .of the Court to set aside 


the award is restricted: to cases set out 
in Section 30. Ft is not open to the 


“Court to speculate, where no reasons are 
‘given by the arbitrator, as to what im- 


pelled the arbitrator to arrive at his. con- 
clusion. On the assumption that the 
arbitrator must have arrived at his con- 
clusion by a certain process of reason- 


‘ing, the Court cannot proceed to déter- 


mine whether the conclusion is right or 
wrong. It is not open to the Court to 
attempt to probe the mental process by 
which the arbitrator has reached his con- 
clusion where it is not disclosed by the 
terms of his award.” 


It is manifest that an award can with 
impunity. be sketchy and so long as it, 
does not omit to decide the vital point re- 
ferred to arbitration it will not be vitiat- 
ed. Tt isin conformity with law that an 
arbitrator .may commit a factual or 
legal, error’ in either wrongly evaluating 
evidence or applying a provision of law, 
but if: he either on account ef ingenuity 
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or ignorance does hot choose to embod-7 
“any such error or. enunciate any suc 
` -pronouncement expressly in the awar¢, 
it cannot be set aside. This position was 
summed up by’ the Supreme Court in 
Allen Berry & Co. v. Union of India, 
ATR 1971 SC 696, in paragraph 9 of the 
reports in these words: ; 


“The rule thus is that as the parties 
choose their own arbitrator to be the 
judge in the dispute between them, they 
cannot, when the award is good on the 
face of it, object to the decision either 
upon the law or the facts. . Therefore, 
even when an arbitrator- commits a mis- 
take either in law or in fact in determir- 
_ ing the matters referred to him but such 
mistake does not appear on the face of 
the award or in a document appended to 
_or ‘incorporated in it so as to form pazt 
of it, the award will neither be remitted 


nor Set aside notwithstanding the mis- 


take. 


5, Therefore, Sri Gupta _ is not justi- 
‘fied in asking us to dissect the award m 
` the manner of’ a finicky - grammarian, 
Sri S. R. Misra, learned counsel for the 
respondent submitted that the award 
was far from being incomprehensible or 
enigmatic as suggested by the’ ee 
counsel for the appellant.. Sri Misra’ 


argument was that the lump sum award. : 


ed by the arbitrator would be consistent 


with the view that even though: the 
charge of -having used domestic pow=r 
for purncses of light and fan stood 


established yet the alleged user was not 
spread over the entire period claimed in 
the reference. This position is perfectly 


reconcilable with- the award. No doubt, 


the award in the passage quoted in the 
earlier part of.the judgment refers to the 
dispute in respect of the period i. è. 
15-11-1962 to 18-9-1967 but from this it 
cannot be inferred that the amornt 
awarded by the arbitator covers this en- 
tire period. It may be for a lesser period 
on the view that the domestic power kad 
been used by the consumer for purposes 
of light end fan for a shorter period tkan 
the one mentioned above. 


6. It is also now well settled that an 
award is-unassailable if on an overall 
consideration of the whole dispute end 
the material before him the arbitrator 
arrives at a lump sum and fixes the Ha- 
bility of one party to another at that 
amount. An itemwise finding on each of 
the ‘claims is not an essential require- 


ment of a valid award.” In Firm Madan-- 


la] ‘Roshahlal Mahajan v. Hukumchand 
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. There is no appeal from his verdict. 


peal with -costs and uphold the 


. ALR. 
Mills Ltd. (AIR` 1967 SC 1030)-the dis- 
‘pute between the parties. concerned 


two distinct items of bales but the arbi-. 
trator passed only a'lump sum. award 
for a certain amount ‘in respect of both 
items of the claims and it was ruled :— 


“The arbitrator could give a lump sum 
award. He was not bound .to give a: 
Separate’ award for each claim. His 
award on both fact and law is final. 
The 
Court cannot review his award and cor- 
rect any mistake in his adjudication, un- ` 
less on objection to the legality of the 
award is apparent on the face of it.” l 

To the same effect’ are the observations 
of the Supreme Court in the’ Union of 
India v. Jai Narain Misra, aus pai oc 
753, paragraph 6 :— 


“The arbitrator’ is not bound to ive 
an award on each point. He can make 
his award. on the whole case, see Ghulam 
Khan v. Mohammad: Hassan, (1901) ILẸ . 


-29 Cal 167 at p. 186 (PC),. An arbitrator. 


may award one sum -generally in respect 
of all money claims, submitted . to .:-him; 
unless the submission. requires. him... to 


- award separately on some one or more of 


them, see Whitworth v. Hulse, (1866) LR 
1 Exch 251. The arbitrator can lawfully. 
make an award of a sum admitted to be 
due and a lump sum in respect of the re- ` 
maining claim. As the final award in 
favour of the respondent professes to be 
made of and concerning all the matters 
referred to him, it must be presumed 
that in making it the arbitrator had 
taken into consideration all the claims . 
and counter-claims; see Harrison v. Cres- 
wick, (1853) 18 CB 399, Jewell v. Chris- 
tie, (1867) LR.2 CP 296”. 


7. Thus, we are unable to accept the 
contention, that the award in the present 
case js either vague or the result .of non- 
application’ of mind or that it travelled 
beyond the scope of reference or that it 
failed to decide the real dispute between 
the parties which was referred to arbi- 
tration. We hold that the award was 


final and complete determination of the 


entire disoute actually referred; it does 
not suffer from any apparent error. The 
arbitrator did not misconduct. himself nor 
did he violate. the ‘principles -of natural 
se $ 

we dismiss this ap- 
award. 
After we had dictated the judgment, Sri . 


- In the. weal: 


` H. P. Gupta, learned counsel. for the ap- 


pellant orally: asked - for "ar certificate’ to ~ 


98h ~- Sita Ram 
the effect that the present case was a fit 
one for filing an appeal to. the Supreme 
Court. In our judgment we have refer- 
red to several decisions of the Supreme 
Court which fully ‘cover the point at 
issué. We are not satisfied that the ‘pre 
_ sent case involves a substantial question 
of law of general importance which needs .. 


- .to be decided by the Supreme Court as 


contemplated by Article 133 (1) of the 
Constitution. We accordingly reject the 
prayer for grant of a certificate. 


_ Appeal dismissed. 
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Sita Ram Appellant v. Fatingan 
others, Respondents. 
Second Appeal No. 1048 of. 1967, D/- 
14-11-1980." 
> Civil P. C. (5 of 1908), O. 22, R. 4 and 
O. 41. R. 4 — Abatement — Suit by plain- 
tiff for permanent injunction and recovery. 
of damages — Decreed by trial Court — 
Death of a defendant during pendency of 
appeal against decree — Legal representa- 
tive of deceased not brought on record 
within prescribed time — Appeal -abates 
as a whole — O. 41, R. 4 not applicable 
— O. 22, R. 4 attracted. ~~ 


Where. the suit by the plaintiff for per- 
manent injunction restraining all the de- 
fendants from interfering with him in 
irrigating his plot from a well and for re- 
covery of damages for loss sustained be- 
cause of interference was decreed and one 
of the defendants had died during the 
pendency of the appeal preferred by all ` 
the defendants and his legal representa- 
tives were not brought on record within 
the prescribed time, the appeal would 
abate not only against the deceased 
defendant but as a whole. In such a case, 
two contradictory and inconsistent decrees 
would come’ into existence if the appeal 
was allowed and the same is not counten- . 
anced by O. 22, R. 4. In such a case, O. 41, 
R. 4 would not be applicable. 

ae f (Paras 14 and 17) 

Order 41, R. 4 and O. 22, R. 4 operate 
in different fields and O. 41, R. 4 does 
not override or create an exception tọ, 
the latter. Case law discussed. 

k (Para 17) 


* Against judgment and decree ` of U: S. 
` Gupta, Ist- Addl. Civil J. Azamgarh, 
D/- 19-4-1967: POPE i 


LX/LX/G623/80/SMA/SNV, os 


and 








. Rs.. 50/-. 
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Cases Referred: Chronological. Paras 
AIR 1980 All 884: 1986 All-WC 321 18- 
- AIR 1971 SG 742 16 
AIR 1970 SC 108:1970 All LJ 53 16 
AIR 1963 SC 1901 : 1964 All LJ 109 15 


. AIR 1953 All 565 : 1953 All LJ 330 


(FB) 9. 11. 15 
AIR 3941 Oudh 219 (FB) 3 
AIR: 1940 Pat 346 (FB) 10 
AIR 1984 ‘All 716 18 


J. M. Chandra, for Appellant; 
Agarwal, for . Respondents. 


JUDGMENT: — This is: plaintifi’s second 
appeal against. the judgment and decree 
passed by the Ist Additional Civil Judge 
Azamgarh, on 19-4-1967 reversing the 
judgment and decree passed by the Addi- 
tional Munsif Azamgarh on 26-10-1964, ` 

2. The suit of the _ plaintiff-appellant 
was for permanent injunction restraining 
the defendants-respondents from interfer- 
ing with the plaintiff in irrigating his plots 
from the well situated in No. 1265 in 
village Sarai Lakhansi in the town of Mau 


S. M 


«Nath Bhanjan, and for recovery of Rupees 


450/- as damages. The disputed well has 
been in existence for a very long time and 
there is a Paudar attaclied to the east of 
it.-The plaintiff has got his plots Nos. 1268 


` 1269 and 1279 to the north of the disput- 


ed well and his case was that he had been 
irrigating those plots from the said wel} 
and he had acquired a right in’ that be- 
half. He also alleged that his father had 
carried out certain repairs in the well and 


had ‘constructed pucca- pillars and a 
Teetha on Pucca foundation about 15 
years before the filing of the suit. Fur- 


ther, he claimed that the land | occupied 
by paudar shown by letters Ka. Kha. ‘Ga. 
Gha, in the site plan given at the foot ol 
the plaint which was appurtenant to the 
well would be deemed to have been settl- 
ed with the plaintiff under S. 9 of U. P 
Act, 1 of 1951.° It was alleged: that the 
defendants had no right to interfere with 
the plaintiff in the exercise of the said 
right but -demolished the pillars . and 
Teetha on 25-6-61. He lodged a report at 
the police station and rebuilt the pillars 
but the defendants again -demolished the 
same and also obstructed the plaintiff in 
the use of the well for irrigating his plots 
and thereby caused him a damage of 
Subsequent to the filing of the 
suit it was claimed that because. of the 
obstruction by the defendants the plaintif 
could not irrigate his brinjal crop as a 
xesult of which he suffered a considerable 


_loss but he confined his claim to Rupees 
; 400/-.. On,.these allegations . the -plaintiff 
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‘prayed for permanent injunction; and re-. 


covery of Rs, 450/-. as damages. 


3. Some of the defendants admitted 
the plaintiff's case while the rest contest- 
ed it. Their defence was that at one time 
the disputed well was bene used for 
irrigating the fields lying to the south and 
west of the well; but, since for over 20 
years before the filing of the suit those 
fields had been converted into Abadi, the 
use of the well for irrigation had been 
totally stopped and the Paudar had . be: 
come obsolete and it was filled up by the 
residents of that locality. It- was further 
pleaded that the platform -of the well was 
repaired, by the residents of that locality 
by raising subscription. It was denied that 
the plaintiff ever irrigated his plots from 
the disputed well or- that he had’ acquir- 
- ed any right to do so. His claim for 
_ damages also was denied. It was averred 

that the plaintiff had a well in his plot 
No. 1272 cn which he had installed a 
persian wheel and- he had been irrigating 
his plots from that well. . 


4. The trial Court framed the rel- 
evant issues and after considering the evi- 
dence of the parties believed the plainiff’s 
ease ando decreed it, both for injunction 
and damages. Aggrieved the defendants 
filed an appeal and challenged the find- 
ings of the trial Court. 


5.. The lower appéllate Court, has, on 
a reappraisal of the oral and documentary 
evidence, rocorded contrary findings, -It 
has held that the plaintiff was possessed 
of a suitable source for irrigating his plots 
from the well which is. towards north - in 
plot No. 1272 and he had consciously con- 
cealed that fact, that the disputed well. 
had Jong ceased to be a source of irriga- 
tion because the fields near about it had 
been converted into Abadi.. The existence 
of the Paudar was accepted .by the Court 
below but the view taken’ was that it had 
fallen in disuse. The plaintiff, thus, had 
failed to prove that he had exercised the 
right of irrigating his fields from the dis- 
puted well within two years of the filing 
of the suit. On. the question of damages 
also the court below found against the 
plaintiff. Accordingly, it allowed the ap- 
peal and set aside the judgment and 
decree passed by the trial Court. ~ 


6.° It- may be noted that during the 
pendency of the appeal before the court 
below defendant-appellant No. 12 died on 
94-11-1965 and no application was made 
for substitution of his heirs and legal re- 
presentatives. An application was given on 
behalf of the plaintiff fer abatement ot 
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the appeal. The swmviving | defendants 
filed an objection to that application and 
after hearing parties the Court .below 
held by .its order dated 5-12-66 that the 
appeal abated against defendant.No. 12. 
alone and not as a whole. The name of - 
‘defendant No. 12 was hence directed to 
be deleted from the array of the appel- 
"lants by the Court below. 


7. The first submission made before 
me by Sri V. K. S. Chaudhary, learned. 
counsel for the  plaintiff-appellant was 
that a joint and indivisible decree for 
injunction and damages had been passed 
in favour of the plaintiff appellant is the 
trial Court and admittedly during’ the 
pendency of the appeal against that decree 
one of the detendanr viz. defendant 
No. 12 died and steps were not taken for 
substitution of his heirs ‘and legal repre- 
sentatives and it was held that the appeal 
abated against him. That view was in- 
correct and the whole of the appeal 
should have been directed ‘to abate ` be-. 
cause the decree of the trial Court was 
one and: indivisible and inconsistent de- 
crees :came into existence as a-result of: 
the decision of the appeal. According to 
the counsel the decree for damages in.so- 
far as defendant No. 12 was concerned: 
was and could not be reversed; by the 
lower appellate court and the plaintiff 
can realise the decretal amount from the 
heirs of the deceased. On the other hand 
it was urged on behalf of the defendants- 
respondents ‘that the view taken by the 
lower’ appellate Court was entirely cor- 
rect. According to the learned counsel 
since the defence of ‘all the defendants 
was common, because of the death of 
one of them during the pendency of the 
appeal, the whole of the appeal could not 
have abated. Secondly since ‘the decree of 
the trial court was*joint and several there 
would be no abatement of the appeal as 
a whole. 


8. .The relevant provisions in this be- 
- half are contained in Order 22, Rule 4 
and Order 44 Rule 4 of the Civil Pro- 
cedure Code. Order 22, Rule 4 (1) reads 
as under:— i ` 


“4 (1) Where one of two or more defen- 
dants dies and the right to sue’ does not. 
survive against the surviving defendant 
or defendants alone. or a sole defendant 
or sole surviving defendant dies and the 


right. to sue survives, the Court on an 
application made in that behalf, shal 
cause the legal representative -of' the 


‘deceased defendants to be made a party 
and shall proceed with the’ suit." © .-- 


A) 
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Sub-rule (2) of this Rule enables the lega} 
representatives of the deceased-defendants 
to make any defence appropriate to their 
character as legal representatives of the 
deceased-defendant. Sub-rule (8) says:— 


“4 (8) Where within the time limited by 
law no application is made under sub- 
rule (1), the suit shall abate as against the 
deceased-defendants.” 


Sub-rules (4) and (5) are not relevant for 
the present purpose. , 


9. Now, it is settled that the right to 
sue includes the “right to appeal” when 
a party dies pending appeal. On a proper 
reading of the Rule, the position appears 
to be that on the death of one of the 
defendants the question of bringing his 
legal representatives on record will arise 
only if the right to sue survives. In other 
words if the rights of the deceased were 
personal to him, the right to sue will not 
survive to or against his legal representa- 
tives on the maxim ‘actio personalis 
moritur cum persona, a personal right of 
action dies with the person. If, however, 


right to sue survives. then it is to be- 
` found out whether the surviving defen- 


dants are such persons as could represent 
the deceased or in other words, whether 
the right of the dying defendants vest in 
the surviving defendants. If the right to sue 
vesis-in them no gaeation of any abate- 
ment arises. Only the name of the deceased: 
defendant is deleted and the case or ap- 
peal proceeds. Where the surviving defen- 

ants do not represent the deceased, the 
necessity of bringing his legal represente 
tives arises, and as laid down in sub-r. (3), 
if the legal representatives are not brought 
on record within the time limited by 
law, the suit or appeal shall. abate only. 
as against the deceased defendant. (Vide 
Baij Nath v. Ram Bharose, AIR 1953 Alf 
565 (FB) (Para 5). i 

10. In the present ease as noted above. 
the legal representatives of the decease 
defendant No. 12 were not brought on 
record in time and the appeal abated 
against him and the decree of the trial 
Court became final as against him. The 
question is whether this partial abate- 
ment renders the.whole appeal ineffec- 
tive i. e, it can operate as an abatement 
of the whole appeal. There can be no 
dispute that Order 22 of the Code pro- 
vides a complete Code to deal with the 
uestion which arises: by reason of the 
death of one of the porties to an appeal 
and the appeal will abate only as a whole 
“if the case is of such a nature that the 
appeal cannot proceed in the absence of 


` Sita Ram v. Fatingan 


All. 39 


the legal: representatives of the deceased: 
appellant.” (Vide Ram pal Sahu v. Babu 
Satdeo Jha, AIR 1940 Pat 346 (FB)). 
J. The complication is, however, in- 
troduced by Order 41 Rule 4 which in 
sequence comes after Order 22, Rule 4. 
Order 41, R. 4 lays down:— < 
“Where there are moře plaintiffs or 
more defendants tħan one in suit, and the 
decree appealed from proceeds on any 
ground common to all the plaintiffs or to 


-all the defendants, any. one of the plain- 


tiffs or of tke defendants may appeal: 
from the whole decree, and thereupon 


the Appellate Court may reverse or vary 
the decree in favour of all the plaintiffs 
or defendants, as the case may be.” 
Obviously this rule does not apply to dif- 
ferent appeals on a common ground un- 
less they have been consolidated. But, it 
does apply to a case where the deeree 
proceeds on any grounds common to. all 
the plaintiffs or to all the defendants and 
in Baijnath (AIR 1958 All 565) (supra) the 
Full Bench has laid down:— 


“It does lay down a discretionary rule 
for the guidance of the Court that where. 
for Souple, the Court of first instance 
finds in favour of the possession of a 
party and that party was dispossessed by 
three persons who. were defendants in the 
suit and who put up a joint defence and 
only one of them appeals from the decree, 
the decree may be reversed not only in 
favour of the party who has appealed but 
also in favour of those defendants who 
have preferred no appeal.” 

Their Lordships further: proceed to ob- 
serve :— 

“Wide as the terms of Order 41, R. 4 
are, and important as it is for the courts 
not to cut down the vast discretion with 
which it vests: them, it strikes us that the 
power of the appellate court under this 
section is restricted to reversing or vary- 
ing decree in favour of only those who 
are plaintiffs or defendants, as the case 
may, be. In cases where there are more 
poni or defendants in the suit and the 

ecree is passed against the defendants, 
the appealing defendant or defendants 
are looked ufon as representatives of all 
the defendants. This rule would seem to 
be similar in principle to O, 1, R. 8. It 
strikes. us, however, that it cannot be said: 
that the defendant who. appeals and after 
the preferment of the appeal dies and 
against whom on the failure of his co-. 
appellants. or of his heirs or legal repre- 
sentatives to apply within. the time allowed 
for substitution, an order of abatement 
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thas been passed, can by any fiction of 
_. daw be treated on a par with ‘a defendant 

who has not appealed at all. The fact 
cannot be got over that he joined in pre- 


ferring a common appeal, that thereafter . 


the died, that thereafter his legal heirs or 
representatives: ‘and the other. defendants 
-appellants did not choose to’ have his 
heirs and’ legal representatives brought 
on the record. It is clear that a decree 
‘obtained after the death of a deceased 
respondent cannot bind the —representa- 
tives of the deceased unless they have 
been made parties to the suit in which it 
-was pronounced. We do not think O. 41, 
R. 4 can have any application io a case 
. where one of the defendants has ceased 
to exist and his heirs and legal representa- 
tives are hot on the record and indeed the 
Court has declared on a belated’ applica- 
tion by them that the suit has abated 
‘against him.” : 

' 42. It has, thus, been ruled that O. 41, 


Rule 4 applies’ only to-such cases where ` 


all the plaintiffs or defendants were alive 
and only one or more of them had cared 
to appeal from the decree. To go further 


than this would be to hold that O. 41 


` either overrides or creates an exception 
to O. 22, Rules 3 and 11 and ‘authorises 
the Court in effect to set aside an abate- 
ment and to reverse or. vary a decree 
which has become final against the 
deceased-appellant. It is 
O. 41, R. 4 does not in express termis 
override O. 22, Rules 3 and 11, nor does 
it so by necessary implication. There is no 
reference to abatement in Order 41, 
Rule 4 C.. P.-C. Therefore, the question 
whether the’ appeal has or has not abated 
as a whole will depend upon considera- 
tions other than the provisions of O. 41. 
Rule 4 C. P. C. . ` 


. 18. Apart from this decision, learned 
counsel for the plaintif-appellant also 
relied upon a Full - Bench decision in 
Ghulam Abbas v. Safdar 
Mirza, AIR: 1941: Oudh 219 (FB) which 
wasa case under Section 4 U. P. En- 
cumbered Estates Act. The facts of that 
case briefly were that an application was 
given under Sections 4 and 49 cf that Act 
by some landholders, It was opposed by 
some of the creditors on the grounds that 
the applicants were not land-holders with- 
in the meaning of the Act. That objection 
prevailed with the Court, the Applicants, 
thereafter filed an appeal. During the 
pendency -of the appeal one of the oppos- 
ing creditors died and his legal representa- 
tives were not- brought on record within 


the tirhe allowed by daw. It was held. that - 
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inasmuch as-the- interest of the creditors 
were joint and indivisible and they could 
not be separated from those of the rest 
and the heirs of. the deceased . creditors 
were necessary parties, the appeal must 
be deemed to have abated as a whole for 
otherwise it would lead to conflicting and 
inconsistent decisions with regard to the 
same subject-matter. The tests laid down | 
in the case were :— . . : 

“(Å Whether the interests. of the de- 
fendants in the suit are joint and indivisi- 
ble so that the interest of the deceased 
cannot þe separated from those of the rest 


- and 


(2) -Whether in the event of the appeal 
being allowed as against the remaining 
respondents. theré would. or would not be 
two inconsistent and contradictory de- 
crees in the same case with respect to the 
same subject-matters.” ee: 

14. If these tests are applied to the 
present case, it would be seen -that the 
plaintiff-appellants | had claimed relief of 
permanent nas aa ba and damages against 
all the defendants! The defence of the 


- defendants was that the plaintiff was not 


entitled to. any such relief, The trial 
Court decreed the suit. In respect of dam- 
ages, it was a joint and indivisible decree. 
In other words the liability of the defen- 
dants-respondents under that decree was 
joint and several; The plaintiff could 
realize- the amount of damages from any 
one of the defendants and in that event 
that defendant could have taken ‘steps to 
reimburse himself | to the extent of the 
amount paid by him for and on behalf of 
the other defendants, from those defend-}. 
ants. Now, all those) defendents preferred an 
appeal against that decree. One’ of them 
died during the pendency of the appeal 
and his legal -heirs and representatives] ` 
were not brought|on the record within 
the time allowed by law as a - result’ of 
which the appeal abited as against him. 
In other words the decree of the trial 
Court became final as against the heirs of 
the deceased defendant. Now as a result 
of the decision in the appeal -the trial 
Court’s decree; both for-injunction and 
damages has been set aside. Despite the 
appellate Court’s judgment the decree for 
damages can be executed by the plaintiff 
against the heirs ‘of the deceased defen- 
dant. It would’ be; seen. therefore, that as 
a result of the decision in the appeal two 
inconsistent and contradictory decrees in 
the same case with respect to same sub- 
ject-matter Have conie into existence and 
certainly this” is‘, not “countenanced by 
Order 22, Rule 4:C. P.C. In my -opinion;|} - 


{ 
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therefore, it has to be held that the appeal 
filed by the defendants-appellants from 
the judgment and decree of the trial Court 
abated as a whole. 


15. The view taken in Baij Nath’s 


(AIR 1953 All 565) in regard to the re- - 


spective scope of :Order 41, Rule 4 and 
Order 22, Rules 3 and 11 and approved 
by the Supreme Court. In Rameshwar 
Prasad v. Shambehari Lal Jagannath. AIR 
1963 SC 1901, nine persons had instituted 
a suit for a decree in ejectment’ and for 
‘recovery of rent against two defendants 
and obtained a decree. In appeal the Dis- 
trict Judge set aside the decree against 
one of the defendants. Thereafter the 
plaintiffs filed a second appeal in the 
High Court and when the | appeal was 
ending one of them died. No application 
or bringing his legal representatives on 
the record was made within the prescrib- 
ed time. The defendants respondents 
raised an objection that the entire appeal 
had abated because the interests of the 
surviving appellants and the deceased 

` appellant were joint and indivisible and 
.that in the event of the success of the ap- 
peal there would be two inconsistent and 
contradictory decrees.. The surviving ap- 
pellants claimed that the appeal was 
maintainable on the ground that without 
inpleading the plaintiff who had died they 
could have appealed against the entire de- 
cree in view of the provisions of Order 41, 
Rule 4 C. P. C. and as such they were 
competent to continue the appeal even 
after the death of the joint decree-holder 
and abatement of the appeal so far as he 
was concerned, and the Court had power 
to hear the appeal and to reverse or very 
the whole decree. The view taken by the 
Supreme Court on these facts was that 
Order 41, Rule 4 C. P. C. was not applic- 
able for the second appeal in the High 
Court was filed by. all the plaintiffs jointly, 
and the surviving appellants. could not be 
said to have filed the appeal as represent- 
ing the deceased appellant. It further 
held that the appellate Court had no 
power to proceed to hear the appeal and 
_ to reverse or. vary the decree in favour 
of all the plaintiffs or defendants under 
‘Order 41, Rule 4 C. P. C. when the decree 
proceeded on a ground common to all the 
plaintiffs or defendants, if all the plain- 
tiffs.or defendants appealed from the de- 
cree and any of them died and the appeal 
_ abated in so far as he was concerned 
under Order 22. Rule 8 C. P. C. The deci- 


sion in. Baij.Nath’s case (supra) .was ap-- 


: proved.. -: 
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. 16. The -aspect would be.. further 
elucidated by a reference to Ratan Lal Shah 
v. Firm Laman Das Chhadamma_ Lal, 
AIR 1970 SC 108. In that case the plain- 
tiffs had obtained a joint decree against 
Ratan Lal and Mohan Singh. Ratan Lal 
alone preferred an appeal against that 
decree before the’ High Court and im- 
pleaded Mchan Singh as a respondent to 
the appéal. Notice of appeal could not be 
served on Mohan Singh and this Court 
dismissed tke appeal on the view that the 
decree being joint against Ratan Lal and 
Mohan Singh in a suit founded on a joint 
cause of action and the decree having be- | 
come final against Mohan Singh, Ratan 
Lal could. not be heard on his appeal. On 
further appeal that decision’ was set aside 
by the. Supreme Court and it, was laid 
down that object of Order 41, Rule 4 is to 
enable one of the parties. to a suit to ob- 
tain relief in appeat when the decree ap- 
péaled from proceeds on a ground com- 
mon to him and others. The Court in such 
an appeal may reverse or vary the decree 
in favour of all the parties who are in the 
same interest as the appellant. The same 
was the position in Mahabir Prasad v. 
Jage Ram, AIR 1971 SC 742 on which re- 
liance was placed by the learned counsel 
for the respondents in support of his con- 
tention that the defence of the defendants 
being common, in the event of one of 
them dying during the pendency of the 
appeal before the first appellate Court, 
where they were appellants, the appeal as 
a whole would not abate, but that submis- 
sion is not very correct. In Mahabir Pra- 
sad’s case Jage Ram and two others were 
lessees of certain property belonging to 
Mahabir Presad, his mother and wife. The 
plaintiffs suit for arrears of rent was de- 
creed.- The execution of that decree was 
resisted by the defendants on the plea, 
inter alia, that the decree was inexecutable . 
because of the provisions of the Delhi 
Land Reforms Act, 1954. That contention 
was upheld and the execution application 
was dismissed. From that order Mahabir 
Prasad alone filed an appeal and implead- 
ed his mother and wife as party-respon- 
dents. Wher: the appeal was pending his 
wife died acd he made an application for - 
striking off her name from the array of re- 
spondents. That application was allowed. 
Ultimately the appeal was dismissed’ for 
the reason that the heirs and legal repre- 


‘sentatives of the deceased had not been 


brought on the record within the period 
of limitation prescribed and the appeal 


abated. in its entirety, Being aggrieved 


Mahabir . Prasad preferred- an appeal be- 
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fore the Supreme Court: and it “was 
_ allowed. The view taken was that 
no distinction in principle could be made 
between the facts of that case and thdse 
of Ratan Lal Shah’s case. The principle 
laid down was :— 8? 83 et 


“Competence of the. appellate Court to 
pass a decree appropriate to the nature 
of the dispute in an appeal filed by one cf 
several persons against whom.a decree is 
made on a ground which is common to 
him and others is not lost merely because 
of the person who was jointly interested 
in the claim has been made a party- 
respondent and on his death his heirs have 
not been brought on the record. Power 
of the appellate court under Order 41, 
Rule 4 to vary or modify the decree of a 
subordinate Court arises when one of the 
persons out of many against whom a.de- 
cree or an order had been made on a 
ground which was common to him and 
others. has appealed. That power may he 
exercised when other persons who were 
parties to the proceedings before the sub- 
ordinate court and against whom a decree 


proceeded on a ground which was com- 


mon to the appellant and to those other 

_ persons are either not impleaded as parties 
to the appeal or are impleaded as respon- 
dents.” 


17. It would, thus, be seen that O. 41, 
R. 4 and Order 22, Rules 3, 4 and 11 
operate in different fields and Order 41, 
Rule 4 does not override or create an ex- 
ception to the latter. In the instant case 
Order 41, Rule 4 was not at all applicab2e 
because the appeal against the decree .of 
the subordinate Court had been preferred 
by all the defendants and since the decree 
was joint and indivisible, in the event of 
one of them dying and his ` legal repre- 
sentatives not ‘being substituted within 
the time prescribed, the appeal would 
abate. not only against.the deceased ap- 
pellant but as a whole. ° 


18.. It was also contended on behalf of 
the defencants-respondents that since the 
suit filed by the plaintiff-appellant was 
for injunction. the mere fact that one of 
the defendants died and his. heirs were 
not. brought on the record, would not 
make it impossible to decide the dispute 
as between the plaintiff and the defend- 
ants who were before the Court. In sup- 
port of this contention reliance was plar- 
ed on Shibban v. Allah Mehar, AIR 1954 
All 716. It was laid down in that case that 
in a suit for possession and injunction 
against trespassers in the event of one of 


trespassers dying and his heirs not being 
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brought on the record would not make it 
impossible to pass a decree in. favour of 
the plaintiffs against the’ trespassers who 
are before the Court. Such decree would, 
of course, be against the defendants in 
their personal capacity. The present case 
is distinguishable inasmuch as it was not 
solely for injunction. There was claim for 
damages also which was partly decreed 
by the trial Court. | That decree . was re- 
versed in appeal though it had become 
final against the heirs of the deceased .de- 
fendants who had not been brought on 
the record within the period ‘prescribed 
by law. Apart from that in Girja Shanker 
Singh v. Ram Singh, 1980 All WC 321: 
(AIR 1980 All 384)! in a suit for manda- 
tory injunction because of plaintiffs fai- 
lure to. bring the legal representatives of 
one of the defendants on the record with- 
in the time prescribed it was held that 
abatement took place because the right to 
sue did not survive! against the surviving 
defendants alone. f 


19. To conclude, therefore, in my opi- 
nion the partial abatement of the > appeal 
rendered the whole! of the appeal ineffec- 
tive. It would operate as abatement of the 
whole appeal and that being so, the judg- 
ment and decree passed by the court be- 
low are liable to be set aside. On this view 
alone the appeal isi liable to be allowed, 
and I, therefore, de not propose to. enter 
into the merits. 


20. The appeal jis hence allowed and 
the judgment and the decree of the court 
below are set aside! and the decree of the 
trial court is restored. The plaintiff-appel- 
lant is entitled to costs from the defend- 
ants-respondents all-through. 


‘Appeal allowed. 
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DEOKI NANDAN, J. 
Smt. Sheel Wati, Appellant v. Smt. Ram 


Nandani, Respondent, 


Second Appeal No. 1127 of 1976, D/- 
12-11-1980." | i 

Hindta Marriage Act (25 of 1955), S. 3, 
Cl. (i) — Mariage! not declared to be 
void for contravening condition in cl. (i) 
of S. 5 by District Court — No third per- 
son can treat it to'be void or have it so 
adjudicated in anyjsuit or proceeding. 








“Against decree and judgment of S.S. 
Gupta, Civil Judge, Mainpuri. D/- 26-3- 
1976. . | any: 


: | 
LX/LX/G665/80/SMA 


“tion presented by. 


AIR 1966 Ker 212 (FB) 


1981 Sheel Wati v- 


A marriage though null and void for 
contravening any of the conditions Dre- 
scribed by cls. (i), (iv) and (v) of S. 5 has 
yet to be regarded as a ‘subsisting fact 
and it cannot be said to be wholly non 
est in law, or a nullity so long as it is not 
declared to be null and void by a deeree 
of nullity of the District Court on- apeti- 
either party the-eto 
against the other party to the marriage. 
No third person .can treat the marriage 
to be void or have it adjudicated tc be 
null and void in any other snit or pro- 
cecding unless it has already been declar- 
ed fo be so by a decree of nullity of a 
District Court in accordance with the 
procedure prescribed by and under the 
Act; the only exception being the case 
where the aggrieved spouse of the rst 
marriage on account of whose being alive 
the second marriage is void, prosecutes 
the other spouse for being punished for 
bigamy under S. 406 or 495 of I. P. C.. 
read with S. 17 of the Act; or the case 
where the aggrieved spouse prosecwtes 
the . guilty spouse for a contravention of 


"els. (iv) and (v) of S. 5 under S. 18 (b) 
s x (Para 9). 
Cases Referred: -Chronological Paras 


1980 Cri LJ 478 : 1979 Mah LJ 693 3,6 

AIR 1977 SC 536:(1977} 2 SCC 44: 
1977 Tax LR- 1688 aE 

1976 RD 220 (FB) 

AIR 1973 SC 2451 

AIR 1969 Mad 124 


AIR 1963 Pat. 311 
AIR 1960 Mad 6 i 

B. B. Paul. for: Appellant; Dhan Pra- 
kash, for Respondent... -.’ Me 23 

‘JUDGMENT :— This second: appeal 
liad been heard by me at an earlier stage 
and I had referred the following question 
for consideration by a larger Bench, for 
the reasons contained in my order dated 
27th September, 1979, namely — - 

QUESTION 

“Whether the marriage between the 
plaintif .and Suresh Chandra could be 
adjudged null and void , in the presant 
suit, although it had not been deċlazed 
to be so by a decree of nullity, on a peti- 
tion presented by either party thersto 
against the other, under Section 11 of zhe 
Hindu Marriage Act, 1955, on the ground 
that Suresh Chandra had a wife living in 
the person of Chandra Kala. when zhe 
marriage between the parties in quest-on . 
was solemnised in the year -1958, after rhe 
coming into force of-the Act, for conta- 
vening: the rule of monogamy’ prescriked 
by Section 5 (i) thereof.” | 2 i, . 


Ram Nandani ; All. 48 
-2. The Hon’ble the Chief Justice did 


not, however, consider the case to be a 
fit one to need the attention of a Division 
Bench and has referréd the matter back 
to me for being disposed of in accordance 
with law, by his order dated 24th Septem- 
ber, 1980. ‘ l 


3. In my referring order, dated the 
27th September, 1979, I had expressed, 
the view that on the facts and in the cir- 
cumstances of the case, the marriage ‘in 
question carnot be adjudged to be null 
and void in the present suit, that it wasa 
fact which subsisted without. any objec- 
tion; and that one must proceed on the 
assumption that the _ plaiutiff-respondent 
was the wife of Suresh Chandra deceased, 
and his widow after his death. for all 
purposes. 


4. Having heard Mr. B. B. Paul, learn- 
ed counsel for the defendant-appellant, 
once over again in support of his conten- 
tion to the contrary, I still hold the same 
view. I neec not repeat the facts of the 
case or the reasons given by me in the 
said referring ordér which shall be deem- 
ed‘ to form part of this judgment along 
with the orcer of the Hon'ble the Chief 
Justice. I must, however, take note of cer- 
tain’ cases which were cited before me at 
the rehearing, before proceeding on to 
decide ‘the eppeal on the merits in the 
light of my view on the aforesaid ques- 
tion. 7 ; Si ` 
5. Of the first case. cited by Mr. Paul. 
namely: Bajirao Raghoba Tambare v. 
Tolanbai. Bhagwan Tonga, 1979 Mah L] 
693 : (1980 Cri LJ 478) a full report was 
not made available to me. Only the fol- 
lowing Note contained in the Yearly. 
Digest, April, 1980, Column 715, was 
placed before me :— 

“A marriage in contravention of S. 5 (i). 
Hindu Marriage Act, is null and void 
and it cannot create a legal status of 


- husband and wife between the parties, 


though the necessary ceremonies may 
have been gone through. Though S. 11 
gives a right to the parties to file a peti- 
tion for a decree declaring the marriage 
a nullity, the filing of such a petition is 
not a condition precedent for putting an 
end to the marriage. What ultimately is 
declared on such a petition is nothing but 
the status of the party, as on the date of 
marriage .and, therefore. the marriage 
does not continue to remain valid until a 
decree is passed. What is null and void 
cannot be deemed to be in existence for 


‘any purpose whatsoever. If, therefore, a 


marriage. is solemnised in contravention 


“AL 


of Sec. 5 (i, the woman cannot get’ the 
status of a wife, nor can the male get the 
status of husband qua her. For a valid 
marriage which alone can 
the status of wife, not only the ceremonies 
under the personal law must be 
through, but the marriage must ‘conform. 
to the statutory requirements of Ss. 5 and 
11, Hindu Marriage Act, in the case’ of 
Hindus. A clear distinction is ‘made be- 
tween void and voidable marriages, While 
$."11 contemplates void marriage, S. 18 
postulates -marriages that are voidable.” | 


6. I have in the referring order dated’ 


27th September. 1979, already noticed 
the distinction. between Sections 1] and 
12 of the Hindu Marriage Act. The dis- 
zinction between the two classes of marri 
ages, those declared null and void by Sec-' 
zion 11 and those declared voidable by 
Section 12, is very much there. While 
‘under Section 11, either party to a bigam- 
Dus marriage, or a marriage within the 
‘ prohibited degrees of relationship or be- 


tween sapindas, may have it declared ' 
null and void, on a petition presented to. 


the District Court against the other party 
to that merriage, although the petitioner 
himself/herself may be the party guilty cf 
it; under Section 12, on the other hand, 
only the party aggrieved by the impc- 
tence, unsaundness of mind, force or fraud 
in obtaining consent, or the pregnancy of 
the other party at the time of the marri- 
age, can have the marriage annulled by a 
decree of nullity against the guilty party 
to the marriage. In both cases the decree 


passed is a Decree of Nullity. While in. 


cases under Section 11 the decree of rel- 
lity declares the marriage to be Null and 
Void, in cases under Section 12 the de- 
cree of Nullity annuls the marriage and 
renders it Null and Void. Section 16 of 
the Act, does not ‘make any distinction 
between the effect of void and voidab-e 
marriages on the legitimacy of children 
born before the passing of the decree of 
` Nullity, or. their right to succeed to the 
property of the parties to such marriages 
as their legitimate children. Therefore, to 
say that a marriage declared to be vod 


untler Section 11 of the Act cannot be’ 


deemed tc be in existence. for any pur- 
pose- whatsoever, and that too even bs- 
fore/until a. decree of Nullity is passed 
under the Act, is in my opinion, and I say 
so with great respect to the learned 
Judges who decided Bajirao’s case (1980 
Cri LJ 473) (Bom) not correct, for being 
against the express scheme of the Act. 
The truth is that the nullity of a marriage 


‘in such circumstances - as. ‘are. - preseribed.. 
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- confer. 


one ` 


- Paramasami v. Sornathammal, 
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by it, is a, creature; of the. Act, and. not 
only-does the Act confer the right. to have 
a marriage solemnised in contravention 
of the clauses (i), (iv) and (v) of Section 5 
declared a nullity, by. declaring it to be 
null and void, it also confers, in positive 
language, the right to have it so declared, 
on either party thereto against the other 
party, by Section 11 of the Act, and fur- ` 
ther prescribes the! procedure and the 
forum for the same. As already observed . 
by me in the referring order, the rule of 
interpretation is that, “if an affirmative 
statute which is introductive of a new law 
direct a thing to be |done in a certain way 
that thing shall not; even if there be no 
negative words, be done in any. other 
way.” (Craies on Statute Law: VIL Edn., 
pp. 264-265). . l., ; 

7. Mr. B. B. Paul then cited a few 
cases, namely (1) adhavan v: ` State, 

IR 1966 Ker 212 (FB); (2) Gorakh Nath 
Dube v. Hari Narain Singh. AIR 1973 SC 
2451; (3) Ram Nath v. Smt. Munna, 1976 
RD 220. (FB); and (4) Manna Lal Khe- 








` tan v. Kedar Nath Khetan, (1977) 2 SCC 


424 : (AIR 1977 SC |536) to show that the-” 
nullity of an Act ori transaction which was 
null and void, could be established in- a 
collateral proceedings ` or wherever. or 
whenever it was set up, without having 
it set aside or cancelled or declared to be 
so on a suit instituted for that purpose by . 
the party who is interested in- avoiding it. .- 
Those cases are at their place and the law 
declared by them is indisputable, but are 
of no assistance in| tackling the problem 
presented by the present case before me. 
As observed by Alagiriswami J. of the 
Madras High Court as he then was, in 

AIR 1969 
Mad 124, paragraph 4 at pase 125, al- 





ready referred to and relied upon by me 
in my referring order : 


“Under the ordinary law of ‘contract - 


-if the contract is’ void, it could be so 


treated and any other remedy’ sought 
without having to set aside. that contract. 
But in respect of. marriages even when . 
the marriage is null and void, it cannot 
be so held at the linstance of third par- 
ties; a declaration of nullity can be asked 
for only by either party to the marriage 
and in any case after the death of one of 
the parties nobody}! can question the vahi- 
dity of the marriage. Nor can any relief 
be asked for on: the basis that the marri- 
age does not subsist. So resort to a Court 
is necessary to declare a marriage null. 


- and -void dnd no jrelief-can be . claimed 


without. asking for; such a declaration;”. `. 


H 


A 


_clared null and void, 


` Section 11 of the 
` does not give the right to the first wife, 


1981 Sheel Wati v. 


-§. I must add that the Hindu Marriage 
Act having conferred exclusive jurisdic- 
tion on a District Court, and prescribed 
the procedure for having a.marriage de- 
which is void ac- 
cording to, Section 11 thereof, such de- 
claration could be granted only by the 
District Court and in the manner prescrib- 
ed by it,.and by no other Court and ‘in no 
other manner. The observations in Lakshmi 
Ammal v. Ramaswami, AIR 1960 Mad 6; 
and in Kedar Nath v. Smt. Suprava, AIR 
1963 Pat 311; to the effect that although 
Hindu Marriage Act 


on account of whose being living the 
second marriage of her husband with an- 
other woman is void, to have the second 
marriage of her husband with the other 
woman declared a nullity by a petition 
presented under the Act, she may yet 
have it declared to be so by a suit in the 
ordinary jurisdiction of a civil court, are, 
with respect, obiter, and are in my opi- 
nion not correct, Such first wife has been 


provided with a much stronger remedy 


against her erring husband, by the provi- 
sion made in Section 17 ‘of the Hindu 
Marriage Act. which .declared that: “Any 
marriage between two Hindus‘ solemnized 
alter the commencement of ‘this Act is 
void if at the date of such marriage 
either party had a husband or wife living, 
and the provisions of -Sections 494 and 
495 of the Indian Penal Code (Act XLV 
of 1860) shall apply accordingly; One 
may wonder why our Parliament repeated 
the exercise of declaring a bigamous 
marriage void, under Section: 17 of the 
Act, when it had already done so under 
Section 11. The answer is, to my mind 


. this. While Section 11 provided a remedy 


to the parties to a bigamous marriage, 
Section 17 provided it to the wife on ac- 
count of. whose being living the second 
marriage by her husband with another 
woman was void. There is under the Act 
a third remedy yet, against a bigamous 
marriage, that provided by Section 18 (2) 
(i), but that is for a wife married before. 
the commencement of the Act and where 
the second bigamous marriage had also 
taken place before the commencement 
of the Act, and since‘ such marriages were 
not invalid then, the remedy provided is 
of dissolution of marriage by a decree of 
Divorce, and not declaration that it was 
null and void by a Decree of Nullity. 


.%&° I-have, therefore, no hesitation in 
reiterating the view expressed.by me in 


‘the referring order dated 27th September, 
- 1979,. for the . reasons :given. . therein and . 


-husband and the plaintiffs 
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the further reasons given: “hereinabove, | 
that a marriage though null and void. for 
contravening any of the conditions. pre-, 
scribed by clauses (i), (iv) and (v) of Sec-, 
tion 5 of the Act, has’ yet to be regarded: 
a subsisting fact, and in that sense it can-, 
not be said to be wholly non est in law, 
or a nullity, so long as it is is not declared: 
to be null and void by a decree of. Nullity 
of the District Court on a petition pre-' 
sented by either party thereto against the, 
other party to the marriage. No third: 
person can treat the marriage to be void: 
or have it adjudged to be null and void_in' 
any other suit or proceeding unless it has’ 
already: been declared to be so by a de-. 
cree of Nullity of a District Court in ac-: 
cordance with the procedure prescribed, 
by and under the Act; the only excep-| 
tions being the case where the aggrivedi 
spouse of the first marriage on account: 
of whose being living the second marriage: 
is void, prosecutes the other spouse for 
being punished for bigamy under” Sec: 
tion 406 or 495 of the Indian Penal Code, 
read with Section 17 of the Hindu Mar-, 
riage Act; or the case where the aggriev- 
ed spouse prosecutes the guilty spouse 
for a contravention of clauses (iv) and (v)} 
of Section 5 under Section 18 (b) of the 


Ram. Nandani 
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- Act. 


16. This brings me to the second point 
raised by Mr. B. B. Paul on the merits of 
the case, which is recited in the referring 
order after the recital of the. facts; the 
point being that on the fact found the 
plaintiff-respondent’s husband’s younger 
brother, Promod Kumar, the defendant- 
respondent No. 2, inherited nothing and 
therefore no decree could be passed 
against him, and, further that, of the plain- 
tiffs husband’s two heirs. the plaintiff- 
respondent herself ‘was one heir and the 
defendant-appellant was the other heir; 
that both of them were joint heirs of equal 
degree, and both of them were widows 
and were equally entitled to maintenance 
from the estate of the plaintiffs husband, 
the plaintiff as the widow and the de- 
fendant-appellant as the mother. Mr. B. B. 
Paul had also urged that the income from 
the estate was very meagre and not sufti- 
cient even for the maintenance of the. de- 
fendant-appellant. - 


1l. The finding of the trial court is 
that the property detailed at the foot of 
the plaint is the joint ancestral property 
of. the family. The defendant-appellant’s 
father-in-law 
according -to the plaint. in of 


had: died, 


` about the year 1945. -The defendant-ap- 


pellant must. have: on -the -death . of ‘her 
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husband acquired the same interest 
which he had in the joint family property 
‘along with her sons, namely the plaintiff- 
respondent’s husband Suresh Chandrz 
-and the. defendant-respondent Promod 
Kumar. On the death of the plantiff’s hus- 


band Suresh Chandra, his undivided inter- - 


est must be deemed to have been divided 
at a notional partition immediately before 
his death and to have been -inherited by 
his heirs. Although Suresh Chandra’s 
mother Sheel Wati. the defendant-appel- 
dant would be one. of such heirs, but hav- 
ing been entitled to ashare at the no- 
tional partition immediately before the 
death of Suresh Chandra, it may be that 
because of Explanation IL to the proviso 
to Section 6 of Hindu Succession Act 
1956, she may not be entitled to any fur- 
ther share in Suresh Chandra’s inheritance; 
and it may further be that the plaintiff- 
respondent herself also was entitled to a 
share at the notional partition immediate- 
ly before the death of Suresh Chandra, 
under the provisions of Explanation I to 
the, Proviso to Section 6 of the Act. But 
the precise extent of the shares of the 
parties in the inheritance .of Suresh 
Chandra, or in the property detailed at 
the foot of the plaint not ses in quet- 
tion in the present case. I refrain frora 
expressing any opinion on. the point. It is 
undisputed that the _ plaintiff-respondert 
has not received any part of the inherit- 
ance of her husband, and the. whole of it 
is in the possession of the defendants, in- 


cluding the defendant respondent. Indeed 


the defendant-respondeut being the eldest 
male member of the family mist be dcera- 
ed to be the Karta and manager of the 
entire property which appears to have 


continued to remain joint. He was no heir 


to Suresh Chandra but had an interest in 
the property even during the lifetime of 
his father Sant Prasad. He cannot there- 
fore be exempted from the decree. 


12. As to the quantum of maintenance, 
suffice it to say that the rate at which 
maintenance has been decreed is so 
meagre that it can call for no interference. 

18. The appeal’ must therefore feil 
and is hereby dismissed with costs. But I 
must make it clear that the entire suit of 
the plaintiff-respondent having been, de- 
creed by the trial court, which was con- 
firmed by the lower appellate court, the 
precise reliefs decreed are’—' es 

(1) recovery of Rs. 60/- p. m. as main- 
tenance during the life of the plaintif. 
against the two defendants, with à charge 
for the recovery of the sanie on the pró- 
perty. detailed at the foot of the plaint; 
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(2) recovery of Rs. 720/- as mainten- 
ance for one year preceding the date.of 
suit with interest (the rate of which being 
unspecified: is now specified as 6% p. a.) 
pendente lite and. future; Ne 

(8) recovery of maintenance pendente- 
lite at the said rate of Rs 60/- p. m., the 
court-fees on which ishall be recoverable: 
in the’ course of execution proceedings, 
of course, in case itibecomes necessary to 
execute the decree, and will in that event 
be. ultimately borne|by the defendants; 

(4) injunction against the . defendants 
restraining them from preventing the. 

laintif from residing in the residential: , 
ouse; and 

{5).Costs throughout 
To . | Appeal dismissed. 
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. Vishnu Datt Sharma, Appellant v. Board: 

of High School and Intermediate Educa- 


tion and others, Respondents. —__ 
_Second Appeal No.. 1998 of 1975, D/- 
12-11-1980.* | ot 

` Torts — Applicability — Actionable 
wrong — Breach of regulations — Loss 
suffered — Breach of legal provision not’ 
being an actionable wrong, suit for’ com- 





pensation not maintainable. 

Where the appellant-student had suffer- 
ed loss of one year due to his being de- 
tained for shortage of attendance- but his’ 
detention was found by court to be ille- 

al, the principal not having maintained 

e attendance register according to the 
regulations ‘of the’ Board, it was held that 
the suit for compénsation «for the loss: 
suffered -by the student. was not maini 
tainable. . ` 

Held, further that every breach of legal 
provision did not give rise to an action in 
Tort and that the provision in'the regula- 
tions regarding the maintenance of attend- 
ance register did not, for the purpose of 
law of Torts, entail a “duty” on the part 
of the principal towards the student, a 
breach of which would be actionable: 
The mere fact that the principal mis- 
interpreted the regulations did not lead 
to the conclusion that he committed an 
actionable wrong. |The statutory provi- | 
sions did not provide for any compensa- 
tion in the circumstances of the case. — 


(Para 3) 


* Against judgment, and decree of L. R. 
Kohli. 4th Addl. Dist. Judge, ‘Meerut. 
“D/- 2-12-1974. °'! ge 
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Viréndra Singh and Kamini Mohan, for 
Appellant; B.:D. Madhyan, for Respon- 
dent. TEN: ` 

JUDGMENT :— This is a plaintifs 
second appeal arising out of a ‘suit for 
compensation. . 

2. The plaintif was an’ intermediate 
student in Anglo Sanskrit: College, Ma- 
wana, defendant No. 5 in , 1961-62. He 
was detained on the ground of short at- 
tendance. He challenged the action of 
the authorities by meańs of a regular suit 
which although dismissed, by the trial 
Court was decreed on appeal. It was held 
by the court that the college authorities 
had not maintained the attendance regis- 
ter in accordance with regulations. While 
the regulations required: that attendance 
should be recorded for each lecture the 
College authorities recorded attendance 
only twice in the day, once in the morn- 
ing and again after the mid-day recess. 
On this ground the action of the authori- 
ties in detaining the _ plaintiff-appellant 
on the ground of shortage of attendance 
was held to be illegal and a declaration 
was made in favour of the plaintiff-appel- 
lant and the relief of injunction was also 
granted. He had already been allowed 
to appear at the examination under an 
interim order of the Court but his result 
was not directed to be declared. Ultimate- 
ly when the result was declared in pur- 
suance of the said decree of the Court 
one year had already passed. He was de- 
clared as herme passed in the Second 
Division. The plaintif. thus suffered a loss 
of one year in his studies. He thereafter 
brought the present suit for compensa- 
tion in respect of the injury thus suffered. 
He claimed a sum of Rs. 10.000/- as 
compensation, The suit was filed against 
the Board of High School ‘and Inter- 
mediate Education, the State of U. P., the 
District Inspector of Schools and also 
against the Principal of the College (who 
had since retired) and against the College 
as- well. The suit has been dismissed by 
both the courts below on the ground that 
the same was not maintainable. l 

3. I have heard learned counsel `for 
the appellant. The learned counsel has 
contended that the Principal of the Col- 
lege had undoubtedly failed to comply 
with the regulations of the Board in re- 
gard to maintenance of attendance regis- 
ter, as held in the earlier suit. In view of 


the judgment in the earlier suit, which’ 


operates as res judicata, it has to be assum- 
ed that the Principal did not maintain the 
attendance register in accordance with 
the regulations. It is also correct that the 


Tejdhari v. Baul - 


3. a 
All. 47 


plaintiff did suffer a loss of one year on. 
account-of his: having been detained. This 
does not however lead to the conclusion 
that the plaintiff is entitled to maintain an 
action for compensation. Every breach of 
a legal provision does not give rise to an 
action in Tort. The provision in the re- 
gulations regarding the form of maintain- 
ance of attendance register did not, for 
the purposes of law of Torts, entail 4 
“duty”, on the part of the Principal to- 
wards the students, a breach of which 
would be actionable. The mere fact that 
the Principal misinterpreted the regula- 
tions in that behalf does not lead to the 
conclusion that he committed an action- 


_able wrong. If the Principal’s action was 


ultra vires the appellant has already 
secured the reliefs admissible, viz., those 
of declaration and injunction. It is unfor- 
tunate that due to the passage of time in 
the decision of his earlier suit his success 
in the litigation did not prove very fruit: 
ful. However, the present claim of. the 
plaintiff does not fall under any of the 


_heads of torts recognised in common law. 


The statutory provisions do not provide 
for any compensation in the circumstances 
mentioned above. ` 
4. I thus find no force in this appeal 
which is hersby dismissed. But in the cir- 
cumstances the parties shall bear their 
own costs in this Court. 
Appeal dismissed. 
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Tejdhari and others, Appellants v. Baul 
and others, Respondents. 


First Appeal No. 58 of 1978, D/- 30-10- 
1980.* 

Land Acquisition Act (1 of 1894), Ss. 30, 
53 — Reference under S. 30 — Claimant . 
not a party before Collector — Cannot 
seek to be impleaded as a party to refer- 
ence — S. 58 not attracted. AIR 1967 Pat 
243, Dissented from. 


The power conferred on the Court 
under S. 30 is only in respect of a matter 
referred to by the Collector. It is not a 
court of origmal jurisdiction entitled to 
entertain the dispute between the parties 
on-its own. Its jurisdiction is confined to 
the matter referred. -A person applying 
for impleadment can claim his right only 
through the party, the right of which had 


*Against decree of S. N. Singh, Ist Addl. 
Dist. J. Varanasi, D/- 1-8-1978. 


KX/LX/G259/80/KJK/SSG 
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been, - referred to by the Collector for 
- decision to the court. The case of a third 
person claiming right independently of 


the party whose dispute has been.. refer- 


red to by the Collector, stands on a foot- 
ing different from one who seeks to be 
impleaded in place of or in substitution 
of the right of the-party before the Col- 
léctor. (1908) ILR 25 All 188, Disting. 
AIR 1968 SC 866 and AIR 1969 Mys 313, 
Relied on. AIR 1967 Pat 248, Dissented 


frorn. . (Paras 7, 8, 11,. 12) 
Cases Referred: Chronological Paras 
‘AIR 1969 Mys 3413 il 
AIR 1968 SC 366 ` . 12 
AIR 1967 Pat 248 ae to 
1910) 7 Ind Cas 10 (Cal) >- ‘9. 
+1908) 12 Cal WN 987 9 
(1903) ILR 25 All 188 - R 


Namwar Singh, for Appellants, 


‘JUDGMENT :— This appeal has been - 


filed against a judgment of the First Addi- 
tional District Judge, Varanasi, dated Ist 
Mar., 1973, declaring the claimants 
Second Set, i. e. 2 to 5, namely Ram Palat 
Singh, Ram Murti Singh, Ram Dhani 
Singh, and Gulab Singh, to be entitled to 
reccive the amount of compensation 
awarded, Rs. 784.68 paise in question. 
2. The facts, briefly stated, are these. 
Certain land of Khata No. 9 was acquired 
by the Land Acquisition Officer, Varanasi, 
for Moghlabir Tubewell Channel in vil- 
_ lage ~- Attarsuiya, Pargana Qasba Raja, 
Tehsil and district Varanasi. The com- 
pensation awarded was prepared.in the 


name of Baul Singh son of Nandan Singh, 


on the basis of Khasras and ‘Khataunis. 
Subsequently, Rampalat Singh and others, 
who were claimant Second‘ Set, appeared 
and made an application before the Spe- 
cial Land Acquisition Officer that they 
had purchased the acquired land in ques- 
tion, ‘and, as such, were entitled to receive 
the compensation. Baul Singh was the 
claimant First Set. These two sets were 
heard. But, since they did not agree to the 
apportionment of the amount of compen- 
sation, or as to the person to whom the 


same was payable, the Collector made a. 


reference under S. 18 of the Land Acqui- 
sition Act, to the District Judge. . 

3. Upon the reference being réceived, 
‘the claimants First Set, namely, Baul 
Singh, did not appear before thè Addi- 
tional District Judge. The claimants Second 
Set filed their claims to the compensa- 
tion. ; l 

4. Before the Additional District 
Judge, the claimants Third Set preferred 
-a claim setting up their right to receive 
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_ application for 


-compensation, . S, 
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compensation. Thej claimants Third Set 
had not preferred | any- objection ‘to the 
Collector with respect to their. right to 
receive compensation. The reference 


under Section 18 by the Collector was 


only in respect of the dispute between 
the claimants First|Set and Second. The 
claimants Third Set had been impleaded~ 
by the Additional District Judge in the 
reference under Section -80 of the Land 
Acquisition Act. 


5. Upon the pleadings, the issue fram- 
ed was,.as to who is 'entitled to receive the . 


_ compensation awarded by the Land Acqui-_ 


sition Officer. The Addl. District Judge 
held the claimants | Second Set to be ‘en- 
titled to get the same. He found that as 
the claimants First Set had neither ap- 
peared nor -adduced evidence, he was not 
entitled to get compensation. The dispute 
before him was between claimants Second 
Set’ and ‘Third Set.) As regard the Third 
Set, they: did not put forward any objec- - 
tion ‘or claim. before the Land Acquisition 
Officer. They did not make any applica- 
tion or claim before the.Collector, Vara- 
nasi for being impleaded ‘as parties to the 
proposed reference, They had made an ` 
being impleaded in the 
reference under S./30 of the Land Acqui- 
sition- Act. ne 
6. The question : that arises for deci- 
sion in this appeal, preferred by the 
claimants Third Set, was whether their . 
claim for lifting compensation in. the pro- ' 
ceedings under S. 80 of the Land Acquisi- 
tion Act, was entertainable. The learned 
Additional District Judge decided the said- 
question against the claimants Third Set. 
_ 6A. Section 30) of the Land Acquisi- 
tion Act reads as under :-—~ ae 
“When the amount of compensation has 
been settled under Section 11, if any dis- 
pute arises as to; the apportionment of 
the same or any | part, thereof, or as to 
the persons to whom the same or any part 
theréof is payable, the Collector may 
refer such dispute} to the decision of the ` 
Court.” f ee 
7. The use of word ‘refer’ in Sec- 
tion 80 is indicative of the meaning that 
only that dispute which has been referred 
to by. the Collectér to the decision of the 
Court is capableiof being ‘adjudicated 
upon. Such dispute must have arisen as 
to the apportionment of the same or any 





‘part thereof before: the Collector. If a 


party does not setup its right to receive 

S.! 30 cannot be’ pressed 
in to service by him for getting his rights 
decided by moving the District Judge or 


“= 
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the Court before which the matter is 
pending, for being impleaded as a party. 
8. Counsel for the appellants, resting 


his submission on S. 58 of the’ Land Ac- 


quisition Act, urged that as’ the provi- 
sions of the Civil P. C. are not (sic) ap- 
plicable to the proceedings ` under the 
Land Acquisition Act, the appellants had 
a right to be impleaded as parties, and 
once an order impleading them had been 
made, the Court was obliged to decide 
their rights. To my mind, submission 
made is not tenable. S. 53 applies to. pro- 
visions of the Civil P. C. only to the ex- 
tent that it is not inconsistent with .any- 
thing contained in this Act. The Scheme 
‘of the Act read as a whole would show 
that the Act does not. contemplate for 
moving of an application for impleadment 
by a person who was ‘not party before 
the Collector and to get his right decided 
under S. 30. Section 11 of the Land Ac- 
quisition Act required that the Collector 
shall enquire into the respective interests 
of the persons claiming the compensation, 
and shall make an award, which wonld 
be final under S. 12 of the said Act, sub- 
ject to the proceedings under S. 18. It is 
only when any dispute arises as to the 
levy. of the compensation determined 
under S. 11 that the Collector is empower- 
ed under S. 30 to make a reference to the 
Court for its decision. It is the existence 
lof a dispute as to the apportionment 
which obliges the. Land Acquisition Offi- 
cer to make a reference under S. 30 of the 
Act. The disputants must be before the 
Land Acquisition Officer, and once he 
makes. a reference, the Civil Court has a 
right to decide the title only of those per- 
sons whose claims have been referred to 
by the Collector. 

§. The above view was taken by the 
Calcutta High Court in Mahananda Rao 
v. Srish Chandra Tiwari, (1910) 7 Ind 
Cas 10 (Cal) and Probal Chandra Mukher- 
jec v. Pyare Mohan Mukherjee, (1908) 12 
Cal WN 987. 


10. Counsel for the -appellants relied 
on a decision taking the contrary view in 
Sakalbaso Kuer v. Brijendra Singh, (AIR 
1967 Pat 248). As I find myself unable to 


share the opinion taken in this case, I am . 


unable to follow it. 


` 11. The distinction made between a 
question’ of apportionment of the compen- 


sation and a question as to which person: 


is entitled to payment of compensation, 

will not, in my opinion, make any differ- 

ence to the principle. S. 30 does not per- 
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mit the, Court seized with the reference 
to entertain a dispute and to ` adjudicate 
upon it. Tke power conferred on the, 
Court under S.°30 is only in respect of a, 


“matter referred to by the Collector. It is 
not a Court of original jurisdiction entitl- 


ed to entertain the dispute between the 
parties on its own. Its jurisdiction is con-. 
fined to the matter referred. The view 
taken by me is supported by a- decision 
of the Mysore High Court in Basaling- 
ae Gowda v. Nagamma (AFR 1969 Mys 
313). i 


12. The next case, relied upon was * 
Kishan Chand v. Jagannath Prasad, ((1903) 
ILR 25 All 188). This case is clearly dis- 
tinguishable. In this case, there was a 
reference pending before the District 
Judge. In the -reference an application 
was filed for being impleaded on the 
allegation that the applicant of that case 
had been in adverse possession of a por- 
tion of the property claimed by one of 
the parties tc the reference. The District 
Judge entertained this application and 
proceeded to decide the reference, In the 
appeal, -the judgment of the District 
Judge was affirmed. Such a person cannot 
be considered to be an outsider like those 
of the appellants. A person applying ` for 
impleadment zan ‘ claim his right only 
through the party, the right of which had 
been referred to by the Collector for deci- 
sion to the Court. The case of a third! 
person claiming right independently. of 
the party whose dispute has been referred 
to by the Collector, stands ‘on a footing 
different from one who seeks to be im- 
pleaded in place of or in substitution of 
the right of the party before the Collec- 
tor. This distinction has been brought! . 
about by the Supreme Court in Sunder 
Lal v. Params:ikhdas, (AIR 1968 SC 366). 


18. For what I have said above, I find 
myself in complete agreement with the 
view of the learned Additional District 
Judge that the claim of Third Set was not 
entertainable znd was liable to be reject- 
ed on that ground. It is, therefore, not 
necessary for rne to enter into the claim 
set up by this-Set. - 


14. In the result, the appeal fails and 
is dismissed with costs. i , 
- Appeal dismissed. 


‘ 
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Chhuttan Lal, Appellant v. Shanti Pra- 

*kash and others, Respondents. 
. Second Appeal No. 3050. of 1972,. D/- 
_ 24-10-1980.” ` , 
-< Evidence Act (1 of. 1872), S. 68 Proviso 
— Specific denial — Suit for cancellation 
of gift deed — No specific denial of gift 
deed by plaintiff — Proviso to S$, 68 at- 
tracted — Proof of deed according to 
S. 68 — Not necessary. 
~ _ Where in a suit for possession of pro- 
'® perty after cancellation of gift deed, ex- 
ecuted in favour of defendant, the plain- 
tiff merely alleged that the gift deed was 


not executed and attested according to. 


law and the executor was old, infirm and 
could not understand the ‘nature of docu- 
ment; however he did not adduce any 
evidence in support’ of his allegations; it 
could not be said that there was any’ spe- 
cific denial by the plaintiff. In such a 
case Proviso to S. 68 was attracted and it 
would not be necessary to prove gift 
‘deed in accordance with S. 68 before it 
could be used as defendants evidence. 
AIR 1951 Nag 848 and AIR 1948 Nag 
155, Rel. on. (Paras 5, 7 
Cases. Referred: Chronological Paras 
AIR 1951 Nag 343 i 7 
AIR 1948 Nag 155 7 


~ R. P. Gupta, for Appellant; Santosh 
Kumar, for Respondents. 


JUDGMENT :— This is a defendant’s 
second appeal arising out of a. suit for (i) 
possession after cancellation of the gitt- 
deed, dated 21-38-68 executed by Munshi 
Lal in favour of Chhuttan Lal appellant 
and (ii) declaration that the plaintiff and 
defendants 2 to 7 are ‘the owners of the 
property entitled to realise the rent of the 
same. The short but rather neat point 
arising in the appeal is whether the plain- 
tiffs’ suit can succeed on the ground that 
the appellant Chhuttan Lal did not prove 
the gitt-deed in accordance with Sec- 
tion 68, Evidence Act by examming an 
attesting witness. z A 


2. The suit was filed on 17-4-68 during 
the lifetime of Munshi Lal who was ar- 
rayed as defendant No. 2 by daughter's 
children of Munshi Lal claiming to ‘be his 
legal heirs. The prayer at that stage was 
for a declaration that the gift-deed in 





*Against judgment and decree of Akhtar 
Husain, Dist. J, Bulandshahr, ~ D/- 
29-9-1972. : 
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question (described as gift-deed executed 
(Igrari) by: Munshi Lal in favour of Chhut- 
tan Lal) was not binding on the heirs. 
They alleged that Munshi Lal was a 95 
years old and sickiman who was not m 
proper control of his senses, that the ap- 
pellant had taken him to Bulandshahr on 
the excuse of takiig him for treatment 
and that the gift-deed had been. secured 
and` got registered fraudulently and 
through undue influence in collusion 
with the scribe and the witnesses... 


The grounds for, attacking the gift-deed 
detailed in para 1l can be summarised as 
follows : st . 

(i) the appellant had abused the 
fiduciary relationship and exercised fraud 
and undue influence. (ii). Munshi Lal was 
not allowed any opportunity of cool judg- 
ment or independent advice about the 
transaction and the. gift-deed was not 
executed or attested according ‘to law. 
(iii) Munshi Lal did not sign or thumb- 
mark any document knowing it to be a 
aldea nor was' the deed read over or 
explained to him or its effect intimated 
to him and (iv) the gift-deed was not the 
mental act of Munshi Lal. The other 
grounds are ancillary to these very points 
and suggestive of, undue influence. 

It is- significant, that apart, from the. 
general alle ation of fraud and the pré- 
suptive -allegatidn of the gift-deed not 
being the conscious act of Munshi Lal 
owing to old age | and infirm | health no 
particulars*of fraud were given in the 
plaint or for that matter even in evi- 
dence. In fact the learned counsel for the 
respondent fairly conceded that the 
grounds bearing on denial of execution 
may be summarized by saying that the 
completion of the deed was not the men- 
tal act of Munshi Lal and the only evi- 
dence for this was circumstantial. being 
the old age and health of the donor. - 

3. After the | death of Munshi Lal 
pending the suit the plaint was got amend- 
ed and in place of the declaration relief, - 
the two reliefs of possession and declara- 
tion mentioned in the opening para were 
substituted. Here; again the form of the 
relief for possession is important. It is not 
an independent -relief but one linked. to 
the relief of cancellation. The language 
is that after the cancellation of the gift- 
deed, dated 21-3-68 possession be deliver- 
ed ‘HIBENAMA...... MANSUKH KIYA 
TAKAR MUDDAIYAN KO DAKHAL 
MALIKANA JAYADAD MAJKOOR PAR 
DILAYA JAYE). [This has to be interpret- 
ed as meaning that the possession will 
only follow cancellation of the gift-deed. 
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‘dence because it had been 
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The appellant denied all the allegations 
and asserted that the gift-deed was valid. 
The trial court found the allegations of 
fraud and undue influence disproved and 
held that the gift-deed could not be chal- 
lenged on these grounds. It, however, de- 
creed the suit on the technical ground 
that the appellant having not examined 
any attesting witness to prove the gift- 
deed the same could not be used as evi- 
specifically 
denied by the plaintiff within the meaning 
of Section 68 Evidence Act. The lower 
appellate court, has .confirmed these find- 
ings. This view of the courts. , below is 
challenged in this appeal. ` te 

4, Section 68 Evidence Act runs as 
follows :— . : 

“Proof of execution of document re- 
quired ‘by law to be attested — If a 
document is required by law to bë at- 
tested, it shall not be. used as evidence 
until one attesting witness at least has 
been called for the purpose of proving its 
execution, if there be an attesting witness 
alive, and subject to the process of the 
eourt and capable of giving evidence : 


“Provided that it shall not be necessary 
to call an attesting witness in proof of the 
execution of any document: not being a 


‘ will, which has been registered in accord- 


ance with the provisions of the ~ Indian 
Registration Act, 1908 (16 of 1908), unless 
its execution by the person by whom it 
purports to have been executed is speci- 
fieally denied.” ' 


5. It seems to me that the courts be- 
low have .misconstrued the effect of Sec- 
tion 68 Evidence Act in the present case. 
Occasion for applying the rule of exclu- 
sion from evidence in Section 68 arises 
when a. party seeking to rely on a docu- 


ment requirmg attestation, fails to prove, 


it in the given manner. The party will 
then. not be able to use it as evidence. 
But this procedural disability against use 
of a document as. evidence cannot by any 
stretch be regarded as an affirmative 
finding that grounds of attack for avoid- 
ance of the deed as claimed in the origi- 
nal relief or cancellation subsisted. It is 
obvious that such. disability of the defen- 
dant depending on the future contingency 
of failure to adduce the proper proof can 
never be a ground of attack. The plaintiff 
can succeed in the suit only on the 
strength of this own case. 


Tn the present case in the plaint taken 
as a whole, he attacked the gift-deed an 
the grounds that it was obtained by 
fraud or undue influence also © wrongly 
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-to his pleas which he failed to 
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alleging that it was not executed or at- 
tested according to law. Now cn the con- 
current finding of the courts below, the 
plaintiff failed to make out any case tor 
cancellation of the gift-deed. Once that 
pomo is reached, the suit has to fail 
ecause the plaint in substance bases even 
the reliefs of possession and declaration 
on the cancellation. It is then not neces- 
sary for defendant to prove the gift-deed 
and use it as his evidence to resist the 
suit, The bare. allegation that it is not 
executed or attested according to law 
without any evidence in support cannot 
throw the burden on :the defendant to 
prove due execution when the existence 
of the document is admitted and no spe- 
cific defect in execution or attestation is 
pointed out. 


The allegztion that the execution was 
not the mental act of the donor in view of 
his physical and mental condition ig the 
absence of any specific case of fraud or 
forgery also is not more than a step in 
furtherance, of the broader plea of undue . 
influence, Tkerefore, on the pleadings and 
findings of this case, there was no occa- 
sion for the defendant-appellant to prove 
the ‘gift-deed in the manner required by 
Section 68 Evidence Act. The plaintiff 
himself had admitted its existence- subject 
substan- 
tizte and that was sufficient to defeat his 
claim. He cannot derive any advantage! 
from the defendant's failure to prove the! 
gift-deed in accordance with Section 68] 
because in the circumstances of this case 
such proof was not necessary to resist the 


. Suit. 


6. It may be that if the. plaintiffs had ` 
filed a suit for possession as legal repre- 
sentatives of Munshi Lal without admit- 
ting the existence of the gift-deed and 
the defendant had relied on the gift-deed 
Section 68 would have come into play 
and the defendant would have been re- 
quired to adcuce proper proof of attesta- 
tion on peril of the defence being thrown 
out. But that is not the position here The 
primary attack in the suit is on the gift- 
deed and had to be so for ‘otherwise the 
plaintiff would have. had not even the 
semblance of a cause of action when the 
suit was filed in Munshi Lal's lifetime. 
The subsequent substitution of the relief 
for possession did not change this charac- 
ter of the suit. : 

Fhe emphasis on the grounds for can- 
celJation in the plaint cannot be ignored 
as dispensable so:as to leave this to be a 
suit on title alone merely on the ground 
that suit for possession could have- been 
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filed on the basis of title without any at- 
tack on the gift-deed. To do so would be 
highly unfair to the defendant for the 
manner of frame of the suit bears on 
the questions of whether there is specific 


denial of the gift-deed by the _ plaintiff;. 


applicability of Sec. 68 Evidence Act; and 
burden of proof in respect of the gift- 
deed. If this looks like a pedantic and 
technical view of the plaint case, it should 
be remembered that a liberal reading of 
the plaint in this. ‘matter could lead to 
grave’ injustice. i 
7. Iam also of the opinion that in the 
circumstances of this case, it is not possi- 
ble to say that there was.specific denial 
of the execution on behalf of the plaintiff. 


‘Whether there was such denial has not” 


te be determined merely on the pleading 
of the party. The proceedings including 
evidence in the case and the conduct of 
pe till the stage of proof by the de- 
endant is reached are also to be consider- 
ed for a proper answer to the question. In 
Dashrath Prasad v. Lalloo Singh, (AIR 
1951 Nag 343) Bose C: J. observed that 
the word specific must mean something 
over and above general denial. It was 
also observed that each case will depend 
on its own facts. The decision refers to 
Bhim Singh v. Fakir Chand, 
Nag 155) in which a plea that “the mort- 
gagor had no knowledge of the bond” 
was held not be specific denial of execu- 
tion of ths bond. With respect I am of the 
opinion that the present is more or less a 
similar, case, 


‘The existence admitted subject to objec- 
tion in the light of absence of any evi- 
dence as to what transpired at the com- 
pletion of the deed is tantamount to the 
usual admission in the form “formal proof 
dispensed with” adopted in trial courts 
while recording ‘admission on documents. 
It means that the document as it appears 
on the face was to be read 
but this was to be subject to evidence of 
the parties. Since no evidence was led 
against due execution or due attestation, 
it cannot be said that there was any- spe- 
cific denial of execution. As already in- 
dicated the bare allegation that Munshi 
Lal was old and infirm and could not 
understand the nature of the document 
cannot in the circumstances of this case 
be regarded as specific denial of . the 
execution. Therefore, differing from the 
lower courts I would hold that the case 
was covered by the proviso and as there 
was no specific denial it was not neces- 

-|sary to prove the gift-deed in accordance 
with Section 68 . Evidence Act before it 
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(AIR 1948 . 


- said to be hit by Art. 14 of the Constitu- 
- tion because the Act applied 


in evidence - 


ALR. 


could be used as. defendant’s evidence.| 


The appeal succeeds. 


8. In the result, the appeal is allowed. 
‘The judgment and :decree of the courts 
below are set aside! and the plaintiff's suit 
ts dismissed. The parties are, however, 
left to bear their own costs throughout. 


Appeal allowed. - 
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_ Ram Prasad, Appellant v. Magan Singh 
and others, Respondents. 


Second Appeal ‘Nos. 867 and 868 of 
1972, D/- 1-10-1980." 


-(A) Public Wagfs (Extension of Limita- 
tion) Act (29 of 1959); S. 3 (as amended in 
1969} — Applicability of Act — Extent of 
— Act. not hit by Art. 14.0f Constitution. . 


From the perusal of the statement of 
objects and reasons it is clear that the Act 
contemplated exténsion of limitation not 
only in cases where the Mutwalli in charge 
of the wagf property had migrated to 
Pakistan but also in those cases where 
they had stayed behind. Parliament in- 
tended to extend the limitation in respect 
of suits for the recovery of possession of- 
any immovable property forming part of 
public waqfs in every case where the dis- 

ossession had taken place, at any time 
etween Aug. 15, 1947 and May.7, 1953. 
| (Para 15) 

rovisions iof the Act 


The cannot be 


equally to 
all the public wagqfs as defined in the Act. 
The classification i made by the Parlia- 
ment in this respect was a valid one hav- 
ing regard to the peculiar conditions pre- 
vailing in the country between Aug. 15, 
1947 ie date of partition) and May 7, 
1953 (the date on!which power to declare 
any property as évacuee property under 
the Administration of Evacuee Property 
Act, 1950 ceased): The choice of immov- 
able property permanently dedicated by 
a person professing Islam, for extension 
of limitation for suits for the recovery of 
possession in respect of dispossession 
during the aforesaid period, for special 
treatment in the matter of limitation was 
clearly proper and had rational relation- 


“Against judgment and decree of S. R. 
Bhargava, 2nd Temporary Civil and Ses- 
sions J., Banda, Ð/- 7-2-1972. 
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ship with the-'object sought to be achiev-. 
ed by the Act. (Para: 15) 


'(B) Evidence Act (1 of 1872), Ss. 35, 32 
== Land, whether graveyard — Western 


Ram Prasad vV 


- strip of land being bereft of ‘graves — 


Burials made only in eastern portion — 
Absence of any, evidence of dedication — 
Absence of demarcation line between two 
portions — Mere entry in settlement 
Khasra of qabristan arid masjid — Held, 
it could not be said that entire area was 
in use since. time immemorial as grave- 
yard. Case law discussed. ` 

eee (Paras ‘18, 19) 
Chionological Paras 


Cases Referred : 


(1979) S..A. No. 1490 of 1970, D/- 19-1- - 


1979 (All), Haji Liagat Hussain v. 
Girdharilal 16 
AIR 1976 SC 1503 15 
AIR 1976 SC 1569 16, 18 


AIR 1973 SC 913:1978 Cri LJ 902 14 
AIR 1970 SC 1589 Oe! B 
AIR 1969 SC 530: 1969 Lab IC 854 . 14 
AIR 1969 All 43 ` 15 
(1964) S. A. No. 1633 of 1961, D/- 8-9- 


1956 (all, Lakhpat Singh v. Abdul 

Hamid ay 16 
AIR 1960 SC 12 ` _ 4 
-AIR 1958 SC 578 14 
.AIR 1955 SC 604 l4 
AIR 1954 SC 92 : H 
AIR 1952 SC 369 14 
AIR 1938 Oudh 77 16 


AIR 1936 PC 83 : 1936 All LJ 480 16, 18 

AIR 1934 All 868 : 1934 Al. LJ 809 | 16, 

~ BS 

G. P. Bhargava .and A. N. Bhargava, 

for Appellant; R. N. Zaidi,. for Respon- 
dents. 


JUDGMENT :— The dispute in these 
appeals relates to a portion of plot No. 1622 
situate in Mohalla Balkhandi Naka, ` op- 
posite Government Girls Inter College in 
the city of Banda. In the eastern portion 
of this plot there -is a mosque and grave- 
yard. In the western portion, there are 
two kothas apd a khaprail. 


2. Syed’ Mukhtar. Imam was the 
mutawalli of waqf Shia Masjid and Qab- 
ristan Qazi-Nooruddin relating to the 


‘mosque aforesaid and graveyard adjoin- 


ing it. On Aug. 3, 1953 a lease (Ext. 10) 
was executed by Mukhtar Imam in fav- 
our of appellant Ram Prasad in regard to 


_the western portion of plot No. 1622. This 


lease deed was duly registered and was 
for considération of a premium of Rupees 
100/- and an. annual rent of Rs. 3/-. ” 
3. On Aug. 20, 1964 Ram Prasad sent 
a notice (Ext. 20) to respondent Magan 
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Singh which was served upon’ him on 
Aug. 22, 1964, alleging that Magan Singh 
was his tenant of a kotha and khaprail 
which Ram Prasad got constructed in the 
year 1955 or. a. monthly rent of Rs. 6/-. 
Rent having fallen due since July, 1956, 
which Magan Singh had failed to pay, he 
was called upon to pay the arrears with- 
in thirty days. Ram Prasad also terminat- 
ed Magan Singh’s tenancy with eflect 
from the expiry of thirty days from the 
receipt of the notice. On Sept. 14, 1964 
Magan Singh sent a reply (Ext. 3) to Ram 
Prasad ‘deny:ng the allegations contained 
in the aforesaid notice and asserting that 
he was himself owner in possession of 
the property. 

In view of this denial of title Ram 
Prasad sent a notice (Ext. 30)-in Jan. 1966 
to Magan Singh asking him to hand over 
pessession of the property. Upon failure 
of Magan Singh to do so, Ram Prasad 
filed suit No. 126 of 1966 on Mar. 16, 1966 
out of which the first Second Appeal 
arises. Magan Singh, inter alia, took the 
defence that the land belonged to Qazi 
Nooruddin’ a relation of-a local Zamindar 
with whom his father was employed. In 
lieu of servic2s rendered by him Noorud- 
din and his descendents gave the land to 
his father. He claimed to have built a 
kotha.and the khaprail and further that 


he was in possession over the suit pro- 
perty for more than twelve years. — 
4. Meanwhile on Aug. 8, 1966, the 


waqf was registered with the Shia Board, 
Uttar Pradesh which issued ‘Sanad 
Tauiat? appomting Syed Shamshal Imam 
as Mutwalli on Sept. 2, 1966: The lease 
deed (Ext. 10) was filed by Ram Prasad 
on Sept. 27, 1966 whereafter Magan Singh 
put in additional written statement where- ~ 
in he also pleaded that the lease deed 
showed that Ram Prasad was not owner 
of the land and that. the suit was other- 
wise also not maintainable for non-com- 
pliance with the-provisions of Muslims 
Waqf Act, 1960. The Shia Board and Syed 
Shamshad Imam were then impleaded as 
defendants in the suit, Shamshad Imam, 
in his written statement, denied Ram 
Prasad’s title over the land and asserted 
that the land m suit belonged to the Waqt 
which had also constructed the kotha and 
the khaprail. It was further alleged that 
the lease deed had been obtained by Ram 
Prasad by fraud. and  misrepresentation 
from Mukhtar Imam who was on bis 
death bed and. was suffering from T.. B. 
The mutawalli, it was stated, had no 
right to grant the lease without necessary 
sanction for more, than one year. 
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5. A large number of 
framed in the case. ` 


6. On Apr. 18, 1969, Izztaba Hussain 
who had been appointed Mutwalli of the 


issues were 


Waqf in the year 1968 filed suit No. 628 


of 1969 against Ram Prasad and Magan 
Singh wherein the waqf claimed declara- 
tion that ït was the owner of the. two 
kothas and the Khaprail and neither Ram 
Prasad nor Magan Singh had any concern 
with the same. It also alleged that the 
lease deed of the year 1953 was contrary 
to the statutory provisions and the waaqf 
was not bound by the same. The whole 
plot No. 1622 was claimed to be waqf 


- property as Kabristan and possession was - 


sought over the suit property. The stand 
of Ram Prasad and* Magan Singh: in 
their separate written statements was 
similar to the one ‘in the earlier suit 
No. 126 of 1966. Several issues were 


framed in this suit as well. Both the suits — 


were ‘consolidated and suit No. 126 of 
‘1966 was treated to be the leading case 
and the evidence were recorded therein. 


. % The trial Court, in substance, took 
the; view that the land in suit belonged 
to the mosque and was kabristan, that 
- Ram Prasad got the western portion. -of 
plot No. 1622 under the lease (Ext. 10) 
and constructed the Kotha and. the 
Khaprail; that Magan was a tenant of 
Ram Prasad on a monthly rent of Rs. 6/- 
and that.be was not in . possession, as 
claimed for more than 12 years; that the 
property belonged to the wagf and that 
the lease deed of the year 1958 was illegal 
and void. Decreeing original suit No. 126 
of 1966 in favour of Ram Prasad. it direct- 
ed recovery of a sum of. Rs, 262/- from 
Magan Singh on account of arrears of 
vent and damages and further granted 
pendente lite damages to Ram Prasad till 
Apr. 17, 1969 on` payment of appropriate 
court fee, Original. suit No. 628 .of 1969 
was also decreed against Ram. Prasad and 
Magan Singh and on the declaration that 
the deed of lease was void and inopera- 
tive, they were directed to remove their 
constructions within a month and deliver 
possessicn over the land to.the waqf fail- 
ing which the waqf was held entitled to 
recover possession through Court. 


‘8. The wagf felt satisfied with the 
decree passed. It did not appeal against 
it. Ram Prasad and Magan Singh assailed 
fhè decree in the two suits by filing ap- 
peals. The lower appellate court, how- 
ever upheld the decree in both the suits. 
Second Appeal No. 867 of 1972 has been 
filed by Ram Prasad against the decree 
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. (Ext. B-3) relating to the 
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in suit. No. 126 of ‘1966 while Second Ap- 
eal No. 868 of 1972 hasbeen filed by 
him against the decree in suit No. 628 of 
1969...” N i -E 
. 9. The findings which have been -re- 
corded by the lower appellate -court are 
these; No specific written or oral dedica- 
tion of plot No.. 1622 was pleaded by the 
parties the waqf set up a case of dedica- 
tion by. long user; settlement khasra 
(Ext. A-15) of the year 1905-06 corres- 
ponding to’ 1812-18 Fasli. mentioned the 
area of this ait tojbe 18 bighas 7 biswan- 
‘sis and in Col. 4 it containéd an entry of 
Qabristan and ‘oné- masjid; in Col. No.7 
the entry was “Qazi Nooruddin Naib 
Qazir, Riasat Bhopal, Sakin Kasba, Zila 
Lucknow” whilé in the remarks column 
the entry was about one jauli, one chilla 
and one neem tree. In the settlement map 
l same Years 
graves and mosque are ‘shown in ‘ the 
eastern portion of; plot No. 1622 while in 
the western portion, no ove or mosque 
are shown but only onp e of trees were 


- shown. No demarcation line is drawn up 


in the map’ dividing 
western portions. | ` 
_ The settlement papers, therefore, made 
it clear that before the settlement year 
1905-06, there was a public mosque and 


the easter and. 


-a graveyard for sufficiently long time over 


the plot of which ithe western portion was 
not treated asa separate entity. The 
aforesaid plot, therefore, was “wqaf” pro- 
perty. The oral evidence indicated that 


‘the graves existed in the eastern oe 


and that in the recent past also burials 
took place in that portion. Further, that 
western portion was not treated to be a 
separate entity. As such, the entire plot 


‘No. 1622 including the western strip bas 
. been waqf property. There is no docu- 


mentary evidence: in favour of the waqf 
regarding construction of the kotha and 
the khaprail, in the western strip, From 
the evidence led ‘by the waaf itself, it is 
clear that it did not get the khaprail and 
the kotha constructed. The flea of Magan 
Singh regarding the lease of land to him 
was not correct. | i 

The lease deed (Ext. 10) in favour of 
Ram Prasad m appellant) executed in 
the year 1958 by Syed Mukhtar Imam was 
duly proved and'is a genuine document. 
Since the lease had been executed with- 
out any priory sanction of the court or the 
Waqf Board it was not valid as it was a 
permanent lease and permitted the lessee 
to raise construction. Ram Prasad entered 
into possession of the land in pursuance 
of the lease, though invalid, and would 
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be treated to be in permissive ‘possession 


thereof on the part of the wagi. He ‘got 
the kothas and zhe khaprail: constructed 
and let ont one of the kothas to Magan 
Singh. The waq? could not be said to 
have lost the western strip of land by ad- 
verse possession of Ram Prasad or of 
Magan Singh. The Suit (No. 628 of 1969) 
filed on Apr. 18, 1969 by Syed Shamshad 
Imam for possession of the land in suit 
on behalf of the waqf was within limita- 
tion as extended under the Public Wagt 
(Extension of Limitation) Act, 1959 (Par- 


liament Act No. 29 of 1959) as amended’ 


hy the Public Waqfs . (Extension of 
Limitation) Amer.dment Act, 1969 (Par- 
liament Act No. 3 of 1969). 

10. Sri G. P. Bhargava. appearing for 
appellant Ram Prasad, has argued, firstly, 
that the view that the suit filed by 
Samshad Imam fer recovery of possession 
over the western strip of land was within 
limitation is erroneous - and, secondly. 
that, in any case, the courts below were 
not justified in decreeing the suit for pos- 
session without ascertainment of the exact 
extent of land which could be treated to 
be graveyard. These submissions have 
been countered by Sri R. H. Zaidi; ap- 
pearing for the Wagt. 

11. - The argument that the suit for re- 
covery of possession filed on behalf of the 
waqf was. barred by limitation does not 
appear to be correct. The period of limita- 
tion for recovery of possession of an im- 
movable property forming part of public 
wagqfs was, in the first instance, extended 
up to Aug., 15, 1957 by S.3of Parliament 
Act No. 29 of 195€ in the following terms: 

“3. Extention of period of limitation in 
certain cases for suits to recover posses- 
sion of immovable property forming part 
of public wagfs—-Where a person entitl- 
ed to institute a suit of the description 
referred to in Art. 142 or Art. 144 of the 
First Sch. to the Indian Limitation Act, 
1908, for possessicn of any | immovable 
property forming part of a public waqf 
or any interest therein has been dispos- 
sessed, or has discontinued the possession, 


at any time after the 14th August 1947. 


and before the 7th May, 1954, or, 
as the case may bə, the possession of the 
defendant in such a suit has become ad- 
verse to such person at any time during 
the said period. then, notwithstanding 
anything contained in the said Act, the 
period of limitaticn in respect of such 
shall extend up to the 15th Aug., 1967”. 
The date was extended up to 8lst 
Dec., 1970 by S. 2 of Parliament Act . IX 
of 1969.. . . 
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‘12. ‘Public wagf has been defined in 
this Act in S. 2 to mean “the permanent 
dedication Ey a’ person professing Islam 
of any immovable property for any pur- 
pose recognised by Muslim law as’ a pub- 
iċ purpose of a pious, religious or chari- 
table nature.” The preamble described 
the Act to be “an Act to extend the period 
of limitation in certain cases for suits to 
recover possession. of immovable property 
forming. part of public waqfs.’ The State- 
ment of Objects and Reasons for the 
enactment of the Bill leading to the Act, 
as published in the Gazette of India, 1959 
(extraordinary) Part II, S. 2 at page 588, 
is as follows: 


“Following the partition of the country 
in Aug. 1947, a number of waqf proper- 
ties passed into unauthorised hands. 
Many of the mutwallis who were in 
charge of these properties had migrated 
to Pakistan end the few who stayed be- 
bind could not for- various reasons in- 
stitute civil proceedings for the recovery 
of possession of these properties, The re- 
sult is, that ever since the partition, a 
large number of these waqf properties 
has been in the possession of unauthoris- 
ed occupants. Under the law as it stands 
at present the title of the true owners 
would be extinguished if the properties 
are in adverse possession for twelve years 
or more. It is, therefore, proposed to ex- 
tend the period of limitation up to the 
15th Aug, 1967, in respect of suits for the 
recovery of possession of any immovable 
property forming part of a public wag 
in any case where the dispossession has 
taken place a= any time between the 15th 
Aug. 1947 (the date of partition) and the 
7th May 1954 (the date from which power 
to declare any property as evacuee pro- 
perty under the Administration of Evacuee 
Property Act, 1950, ceased). “This would: 
enable the Waqf Boards constituted under 
the Wagf Act and other interested per- 
sons to institute such suits.” 


18. With reference to the aforesaid — 
objects and reasons, it was contended by 
Sri Bhargava that the aid of the Act for 
extending limitation for a suit covered by: 
S. 3 could’ only be taken in those cases 
where the Mutwallis had migrated to 
Pakistan and that, inasmuch as, the pre- 


. sent was not a case of that kind, the suit 
‘had to be brought within a period of 


twelve years from Aug. 3. 1958 when 
Ram Prasad entered into possession of 
the western portion of the land under the 
lease executed by the then Mutwalli Syed 
Mukhtar Imam in his favour. The argu- 
ment -furthey: is that unless it was held 
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that the Act contemplated extension of ` 
limitation only in cases where the Mut- 
wallis' had migrated to Pakistan, the pro- 
visions thereof would be hit by Art. 14 
of the Constitution for want of a valid 
classification for treating the property of 
a muslim waqf differently from that of 
other religious endowments. 


14. Learned counsel for the parties 
have joined issue on the question as to whe- 
ther the Statement of Objects and Reasons 
could be looked into for the purpose 
for which it was attempted to be referred 
to by Sri Bhargava. The submission of 
Sri Zaidi is'that the statement of objects 
and reasons could not be looked into at 
all for interpreting the words of a statute, 
particularly, when they were clear.. Re- 
fiance has been placed by him upon a 
number of decisions of the Supreme 
Court in this respect. The decisions’ to` 
which he invited my attention are those 
in Aswini Kumar Ghose v. Arabinda 
Bose, (AIR. 1952 SC 869), State of West 
Bengal v. Subodh Gopal, AIR 1954 SC- 
92). M. K. Rangahathan v. Govt. of 
Madras, (AIR 1955 SC 604); Express 
Newspaper Ltd. v. Union of India, (AIR 
1958: SC 578). Central Bank of India v. 
Their Workmen, (AIR 1960 SC 12); 
Sanghvi Jeevraj Ghewar Chand v. Secre- 
tary . Madras Chillies, Grains and Kirana 
Merchants Workers Union, (AIR 1969 SC 
580); and A.C. Sharma v. Delhi Ad- 
ministration, (AIR 1973 SC 918). . 

15; Sri Bhargava placed reliance upon 
the decision of this ‘court in G. S. Choora- 
mani v. State of U. P. (AIR 1969 All 43); 
and of the Supreme Court in Jullunder 
Rubber Goods Manufacturers’ Associa- 
tion 'v. Union of India, (AIR -1970 SC 
1589) and Diwan Brothers v. Central 
Bank of India, Bombay. (AIR 1976 SC 
1503). The question, however, loses’ im- 
portance for even on the assumption: that 
the objects and reasons could be looked 
into, it is clear from the perusal thereof, 
in the instant case, that the Act con- 
templated extension of limitation not only 
in.cases where the Mutwalli in charge of 
the waqf property had migrated to 
Pakistan but also in those cases ‘where 
they had stayed behind. Parliament in- 
tended to extend the limitation in respect 
of suits for the recovery of possession of 
any: immovable property forming part of 
public waqfs in every case where the dis- 
possession had taken place, as in this. 
case, at any time between Aug. 15, 1947 
and- May. 7, 1953. i 

The submission of Sri Bhargava based 
‘upon Art: 14 of the Constitution can be 


Ram Prasad v. Magan Singh | 


.to be 
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of no ayail to him for the Act applied 
equally to, all the public waqfs as defined 
in the Act. The classification made by 
the Parliament in this respect was a valid 
one haying regard to the peculiar condi- 
tions prevailing in the country between 
Aug. 15, 1947 (the date of partition) andj - 
May 7, 1958 (the date on which power to 
declare any property as. evacuee property 


„under the Administration of Evacuee Pro- 


pety Act, 1950 ceased). The choice of im- 
movable property permanently dedicated 
by a person professing Islam, for exten- 
sion of limitation for suits for the re- 
covery of possession in respect of dispos- 
session during the) aforesaid period, for 
special treatment in the matter of limita- 
tion was clearly proper and had rational 
relationship with the-object sought to be 
achieved by thé Act. The conclusion that 
the suit was within limitation arrived at 
by the courts below was plainly correct. 


l. 
16. The second! submission of Sri 
Bhargava may now be examined. The 
finding of the court below is that there 
are no graves in the western portion of 
plot no. 1622 on which, in the settlement 
papers, is recorded Masjid and qabristan 
and that there is no demarcation between 
the eastern and western portions. The 
submission of Sri Bhargava is that even 
on this finding the entire plot could not 
be treated to ‘be dedicated by long user, 
particularly, when ‘on the finding of the 
lower appellate court itself it is clear that 
no specific written) or oral dedication was 
pleaded by the waqf. The submission fur- 
ther is that the western portion, which is 
bereft of graves, cannot be treated to be 
dedicated as a graveyard and that the 
decree for possession passed in favour of 
the wagf in regard io the entire plot, 
without` demarcating the exact extent 
of the area which could be held 
dedicated by long user is 
unsustainable. - . Reliance has- been’ 
placed by Sri Bhargava upon unreported 
decisions of K, B.} Asthana. i. in the case 
of Lakhpat Singh v: Abdul | Hamid 
(Second Appeal No. 1633 of 1961 decid- 
ed on Sept. 8, 1964) and of K.M. Dayal, 
J. in the case of Haji Liaqat Hussain v. 
Girdhari Lal (Second Appeal No: 1490 of 
1970 decided on November 19, 1979). 
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In those cases, ‘the view taken was to 
the effect that there could be no finding 
about a piece of land being a graveyard 
on.the basis of long user by ignoring the 
circumstance that' nò graves whatsoever 
existed over some portion thereof and 


1951 Ram Prasad v. 
without getting a proper demarcation 
made between the two portions. The 


submission of Sri Zaidi is that the finding 
that the entire plot No. 1622 was a grave- 
yard is one of fact which could not be 
challenged in the present second appeal. 
The submission further is that where a 
plot of land is recorded as a graveyard 
in the settlement papers, it is conclusive 
evidence of that fact and the lower ap- 
pellate court was, therefore, fully justified 
in taking the view that the entire plot 
was wagf property on account of being 
a graveyard in spite of the factual position 
that the western strip was bereft of graves 
or that there was no evidence of any per- 
son being buried at any time in that por- 
tion. Reliance has been placed by Sri 
Zaidi in this regard on the decision of the 
Supreme Court in Syed Mohd. Salie 
Labbai v. Molid. Hanifa, (AIR 1976 SC 
1569) wherein S$. Murtaza Fazl Ali, J. 
speaking for the court, observed (in 
para. 28 of the report) that: 


Maai It is also well settled that a 
conclusive proof of the public graveyard 
is the description of the burial ground in 
the revenue records as a public grave- 
yard. In Ballabh Das v. Nur Mohammad, 
(ATR 1936 PC 83) the Privy Council ob- 
served as follows: 


“If the plaintifis had to make out 
dedication entirely by direct evidence of 
- burials being made in the ground and 
without any record such as the khasra of 
1868, to help . them, they would un- 
doubtedly have to prove a number of in- 
stances adequate in character, number 
and extent to justify the inference that 
the plot of land in suit was a cemetary. 
xx xx xx The entry “qabristan” in the 
khasra of 1868 has to be taken together 
with the map which shows the whole of 
plot 108 to be a grave-yard.” 
aud in para. 30'of the report that: 


“There is a decision of the Allahabad 
High Court in Sheo Raj Chamar v. 
Mudder Khan (1984 All LJ 809: AIR 
1934 All 868) where Sulaiman. C. J., ob- 
served as follows:--- ` 


“But in cases where a- graveyard has 
existed from time immemorial or for a 
very long time, there can be a presump- 
tion of a lost grant. It is open to a court 
to infer from circumstances that a plot of 
- Jand covered by graves, which has been 
used as a graveyard, is in fact a graveyard 
and had been set apart as such by the 
original owners and made a- consecrated 
ground even though a registered docu- 
ment is not now forthcoming.” 
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This case was followed by the Oudh 
Chief Court in Qadir Bakhsh v. Saddullah, 
(AIR 1938 Oudh 77). i 


a ‘The cpntroversy before the Sup- 
reme Court, in the context whereof these 
observations were made, was whether the 
burial ground was public graveyard as‘is 
apparent from the observations made by 
it (in para. 27 of the report) that: 
“These judgments, therefore, in the 
first place operated as res judicata so far 
as the graveyard is concerned, and 
secondly: they constituted conclusive evi-. 
dence to prove that the burial ground 
had been used as public graveyard from ` 
time immemorial and thus became a 
public graveyard) by dedication. The 
Labbais, however, being the descendants 
of the founder had established a right by 
usage to charge pit fees and other charges. 
In these circumstances, therefore, the 
issue relating to the burial ground being 
a public graveyard does not present much 
difficulty and we would like to deal with 
this issue first.” 
and then follows a discussion about the 


Magan Singh. 


. question as to whether the graveyard was 


a public graveyard or a private one. It 
may be noticed that later (in para, 34 of 
ue report) the Supreme Court observed 
that, . 
arcane a It was, however, faintly suggest- 
ed by learned counsel for the appellants 
that it would appear from the sketch map 
that the burial ground consisted of two 
parts the eastern part and the western 
part and as the western part is adjacent 
to the Dargah it should be held to be a 
private burial ground belonging to the 
family of the defendants. There is, how- 
ever, no legal evidence on the record to 
prove this fact. Both the parts constitute 
one single burial ground and there is 
nothing to show that in-burying the dead 
any distinction has been made between 
the eastern part and the western part. In 
fact this aspect of the- matter liad been 
referred to in one of the judgments dis- 
cussed above. In these circumstances it 
is not possible for us to accept the con- 
tention raised by learned counsel for the 
appellants.” Í 


From the observations of the Supreme 
Court, extracted above, it is clear that the 
principal question which was being deter- 
mined by it was whether the land in suit 
was a private graveyard of the defendant. 
or was a public graveyard. The nature’ of 
the land being a public graveyard was, 
inter alia, held. to have been established 
by the record to that effect in the revenue 
papers. The Supreme Court also noticed 
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zhat no distinction was proved tọ have 
beeù made between eastern part and the 
‘western part of the land in the matter. of 
burying the dead while negativing «the 
claim that the western part being adjacent 
zo the Dargah should be held to be. a 
private burial ground, belonging to. the 
zamily of the defendants. : 
‘18, In the present case, ‘as has been 
seen earlier, there is a finding by the lower 
appellate court about the western strip of 
tand being bereft of graves. There is also. 
a mention in the judgment of the lower 
appellate court that the oral evidence in. 
the case also was to the effect that in the 
recent past as well burials had been: made 
in the eastern portion. The entry . of 
Qabristan over the entire plot in the 
settlement papers and the absence of any 
demarcation line between the two por- 
tions Jed the lower appellate court to the 
view that the entire plot was dedicated 
‘property. The finding of the lower appel- 
ate court, in. this respect, can, ‘however, 


not be upheld for neither from the settle-. 


ment map (Ext. B-3) nor in the oral evi- 
dence noticed by the court belew, ` can 
the exact extent of land forming part of 
plot No. 1622 which can be treated tobe 
dedicated by long user as graveyard, he 
lascertained. The mere entry in the settle- 
ment Khasra (Ext. A-15) of qabirstan and 
masjid in column 4 cannot lead to the 
‘tconclusion that the entire area of plot 
iNo. 1622 was in use since time immemo- 
lial as graveyard. 

The observations of the Supreme Court 
in Labbai’s case (AIR 1976 SC 1569) 
(supra) relied upon’ by the respondent 
Wagf ‘have to be read in the context of 
the real issue which was being decided 
by it when the said’ observations were 
made. That, as noticed earlier, was whe- 
ther the graveyard was a public’ grave- 
yard in its entirety. or whether part of it 
was private graveyard. The Privy council 
in the case of Ballabh Das (AIR 1936 PC 
83) (supra) treated the whole plot 108 to 
be a gravevard because the map showed 
the whole: of it to be a graveyard apart 
from the entry of qabirstan contained in 
the khasra of 1968. Sulaiman, C. J.’ in 
Sheoraj Chamar’s case (AIR 1984 All 868) 
only ruled that it was-open to a court to 
infer from circumstances that a plot of 
land! covered by graves which had been 
used: as a graveyard was in fact a grave- 
yard and had been set apart as such by 
the original owners even though a re- 
gistered document was not forthcoming 


to establish such setting apart. None of 


these decisions is an authority for the pro- 
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position convassed. by Sri Zaidi that the 
entry of Masjid ant Qabristan in ‘the 
khasra (Ext. A-15) was a canclusive proof 
in itself of the entire ‘plot No. 1622 being 
a graveyard. ve 

19. In considering the question whe- 
ther the entire plot 1622 could be deemed 
to be a graveyard, the lower appellate 
court has failed to appreciate the evidence 
on record with reference to thè correct 
legal principle, namely, that in the ab-, 
sence of any evidence of dedicatioy a’ 
presumption of lost; grant can be made in 
respect of a plot of land covered by graves 
where a graveyard has existed for a very 
long time as held by Sulaiman, C. J. in 
the case of Sheoraj Chamar,’ As such, its 
finding that the entire plot was a’ grave- 
yard cannot be upheld. The matter re- 
quires to be gone into by the lower ap- 
poe court afresh in accordance with 
aw. : 


20. In the result, the judgment and 
decree of the lower appellate court is set 
aside and the matter sent back to it for 
determining the exact extent of the 
graveryard afresh in accordance with law, 
and getting it demarcated. The question 
of the relief to which Ram Prasad or the 
waqt may. be entitléd in the suits filed by 
them would have to be gone into again 
by the Jower appellate court after it has 
arrived at the finding aforesaid. The ap- 
peals are allowed. .Costs shall abide the 
result. i 

j Appeals allowed. 
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Raj Bahadur Singh, Appellant v. 
Mahadeo Prasad Halwai, Respondent. 

First Appeal No., 44 of 1975, D/- 25-4- 
1980.* f , 

(A) Stamp Act (2; of 1899), S. 36 — Ap- 
plicability — Admitting document in evi- 
dence without deciding objection of other 
party — Amounts to tentative reception 


-of document — S. 86 not attracted —~ 


Admissibility can be challenged in appeal. 


Where, on a document filed by the 
plaintiff the detendant’s Counsel made 
endorsement ‘Execution admitted subject 
to pleas’, and on the same day withont 
deciding the objections as to its admissi- 





“Against judgment and decree of Prablad 
Narain, Addl. ‘Dist. . Judge, Gyanpur 
Varanasi, D/- 18-9-1974. 
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bility the document was admitted in evi- 
dence and given an exhibit number. ` ` 


Held, it was open for the defencants 
to challenge the admissibility of the Gocu- 
ment in appeal as S. 36 was not applicable. 
Case law discussed. i (Pasa 6) 


The defendants, by making an endorse- 
ment had reserved a right to question the 
admissibility of the document. Moreover 
the admission of the document in evi- 
dence without deciding objections thereon 
amounted only to tentative reception. 
This tentative reception of the docmmnent 
did not amount’ to admission inasmuch as 
the expression admitted in evidence ased 
in S. 86 means that it must have been 
admitted in evidence as a result of judicial 


determination. (Para 6) 
- (B) Stamp Act (2 of 1899), Ss. 2 (23), 2 
(5) — “Promissory note” or “Bond” — 


Determination of — Document fulfiling 
all conditions of promissory note and also 
attested — Attestation does net convert it 
into “bond”, 

Tf a document fulfils the requirement 
of a promissory note and all those condi- 
tions which are necessary for being a 
bond are not satisfied, the attestation 
would not make it a bond. Though attesta- 
tion of a promissory note is neither re- 
quired nor prohibited by law, a dvcu- 
ment which is otherwise ‘a promissory 
note does not cease to be so merely be- 
cause it is attested, when the document 
was unilateral and was not bilateral which 
was necessary for being an agreemert. 

(Para 18) 

(C) Stamp Act (2 of 1899), S. 2 (22) and 
Sch: I, Art. 49 (b) — Promissory note — 
Recital therein to repay amount wi-hin 
three years — Promissory note not pay- 
able on demand — Art. 49 attracted — 
‘Duty on promissory note was payable as 
that on bond — Document not admissible 
otherwise. AIR 1945 Mad 42, Rel. on. 
(Para 18) 
Chronological Paras 
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Cases Referred : 
AIR 1978 SC 1393 
ATR 1961 SC 1655 
AIR 1945 Mad 42 © 7 
Bashir Ahmad, for Appellant. 


JUDGMENT :— This is a defendant's 
appeal arising out of a judgment ` and 
decree of the Additional District Judge. 
Gorakhpur, decreeing the suit for re- 
covery of Rs. §,600/- together with 
pendente lite and future interest. 

2. The facts are these: . 

The plaint allegations were that on 
February. 12, 1972 the plaintif advanced 


8 
13 
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Rs. 5,000/- to the defendant in cash: who 
agreed. to pay interest at the rate: of 
Rs. 2/--per mensum. He executed an 
agreement on the same day undertaking 
not to sell the property mentioned in the 
agreement and would pay the sum bor- 
towed within three years from 12-2-1969 
failing which the plaintif would be en- 
titled to realise the aforesaid sum along 
with interest’ The plaintiff alleged that 
Jater it transpired that the defendant had 
only a fractional share in the property and, 
therefore, could not execute a sale deet 
in respect of-the entire area. On learnitig 
this the plaintiff demanded his money 
but when the defendant failed to pay the 
same, he had to bring the suit. 

8. The suit was contested on the 
ground that he had not taken any loan of 
Rs. 5,000/--on February 12, 1969. The 
defendant, alleged that there was a talk 


- between. the parties about the execution 


of a pare mortgage by the defendant in 
favour of the plaintiff for 1/3 share in plot 
No. 172 but since the plaintiff insisted on 
getting the mortgage of the entire area 
of plot No. 172, the settlement could not 
be reached. oi 

4. Upon the pleadings of the parties 
the trial court framed the following issues: 

(1) Whether the defendant did not 
receive Rs. 5,000/- in lieu of the agree- 
ment bond (Ex. 1)P 

(2) What amount, if any, is the plaintiff 
entitled? -. ae 
The plaintiff had filed the suit on the 
basis of Ex. 1 dated 12th February, 1969. 
This document was filed by him on 20th 
December, 1972. On that date, the docu- 
ment was presented before the counsel ap- 
pearing for the defendant for admission. 
On the document counsel appearing for 
the defendant made the following | en- 
dorsement. 

“The execution 
pleas.” 
it, however, appears that the court ex- 
hibited the document as Ext. 1 on the 
same day. Both the parties thereafter pro- 
duced evidence in support of their respec- 
tive cases. The plaintiff gave his own 
statement. The defendant also entered 
into the witness ‘box and produced Majid, 
as D. W. 1. Defendant No. 1 tried to 
support his theory of the settlement taken 
‘by him in the written statement. The trial 
court believed the evidence of the plain- 
tiff and held that the defendant had 
miserably failed to prove that. despite 
his acknowledgment and admission in 
the deed.Ext. L he .did. not receive the 
consideration of Rs. 5.080/-. ` 


admitted subject to 
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5. The trial court did not give any 
clear finding as to whether the document 
` was an agreement or a bond. The vague 
finding given-by -him was: 


“I have construed the document Ext. 1 


as a simple bond with utmost an agree- 
. ment to sell some specific immoveable 
property. The learned Judge found that 
the question of insufficiency . of stamp 
should have been raised by the defen- 
dant before the document was, admitted 
but since it had already been admitted, 
the plea was not open to the defendant.” 
Having thus decided the two. issues 
„against the defendant the court below 
decreed the suit. Being aggrieved the 
defendant filed the present appeal. The 
first question that was argued by the learn- 
- ed. counsel for the defendant was that the 


docutnent Ext: 1 was a promissory note ' 


and as it was insufficiently stainped, the 
suit was liable to be dismissed. Before I 
come. to discuss the point urged by the 
learned counsel for the defendant, -it ap- 


pears appropriate that. the question as to. 


whether the point of -insufficiency of 


stamp could be raised by the defendant’ 


in the appeal, be disposed of first. I have 
already noted above that on 20th Decem- 
her. 1972 an endorsement was made bv 
the defendant’s counsel that the execu- 
tion of the document had been admitted 
‘subject to pleas’. i 


8. : The submission of Mr. G. P. Bhar- 
gava, counsel for the plaintif was that 
the document having been admitted: on 
20-12-1972, the defendant had no right to 
raise. the question of sufficiency of the 
court-fee. In support of his argument he 
relied on Section 36 of the. Stamp Act. 
Section 36 of the Stamp Act provides that 
where an instrument has been admitted 
in evidence, its admissibility was not open 
to question. To. me, however, it appears 
to be incorrect that Section 36 `of | the 
Stamp `Act could be applied. On | 20th 
\December, 1972 by making the endorse- 
ment the ‘defendant had reserved „his 
right to question the validity of the docu- 
ment by raising such pleas as were open 
to him. -The tentative reception of the 
document did not amount to admission in- 
asmuch as the expression ‘admitted in 
evidence’ used in Section 86 of the Stamp 
Act means that it must have been admitted 
in evidence as a result of jndicial deter- 
mination. Mere marking the document as 
Ext. 1 was not sufficient. In fact bv mak- 
ing the endorsement ‘subject to please’ the 
defendant had reserved his right to ques- 
tion its admissibility. The court had also 
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not applied its mind to the controversy 
which could arise for decision and post- 
poned the same. If ithe court would have 
applied its mind and overruled the objec- 
tion of the defendant, that would have 
been a different matter. 


7. In Ram Ratan:v. Bajrang Lal (AIR 
1978 SC 1898) while in the witness box 
the plaintiff tendered in evidence a docu-, . 
ment, an objection’ was: raised by the 
defendant about its; inadmissibility on the 
sroung that it was not properly stamped, 

e' trial court did inot decide the con- 
troversy and postponed the decision’ to 
avoid interruption in the process:-.of* re- > 
cording evidence. The endorsement made 
by the trial Judge|was objected allow- 
ed subject to objection’. Later when the 


. question of insufficiency was sought to be 


raised, an argument was advanced that 
on account. of the prohibition contained 
in Section .36, the jadmissibility of the 
document could not be questioned. . The 
Supreme Court overruled the objection. It 
found that since the trial court declined 
Sec- . 
tion 36 could not be resorted to. To the 
same effect is the position in our case. In 
this also. the Trial Judge did not decide 
the controversy. The making of endorse- 
ment ‘subject to pleas’ was understood by 
all concerned that the question of insuffi- 
ciency of stamp was open, to argument, 
The learned Additional District Judge 
was, therefore, not! right in holding that 
the plea of insufficiency could not be 
raised in the suit. 
F 

8. - In. support of his submission Sri 
argava, counsel for the plaintiff, 
relied upon decision of the Supreme 
Court reported in Javer Chand v. Pukhraj 
Surana, AIR 1961 SC 1655). In this case 
the Supreme Court held that when a 
document is filed, the question of its 
admissibility, if raised, should be decided 
as soon as the document is tendered in 
evidence and before it is marked as an 
exhibit in the case.;In this connection the 


` Supreme Court observed that once a docu- 


ment has been marked as an exhibit in 
the case and has been used by the par- 


ties, Section 36.of the Stamp Act comes: 


into operation. This case was considered 
by the Supreme Court in Ram Rattan’s 
case (supra), Relying on the decision of 
the Supreme Court in Javer Chand’s case 
the Supreme Court observed that where 
adocument had been inadvertently ad- 
mitted without the court applying its mind 
as to the question of admissibility, the 


- instrument could not be said to have been 
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admitted in evidence with a view 
tracting Section 36. 


9: Counsel for the plaintiff referred to 
several other decisions of this Court and 
other High Courts in support of his nter- 
pretation of Section 36. There is no -use 
in multiplying: the authorities indsmuch as 
each one of them is distinguishable on the 
ground mentioned by me above. The facts 
of our case are peculiar and not akin to 
those which were referred to and relied 
upon by Sri G. P. Bhargava. In this res- 
pect a reference may be made to S. 35. 
Under Section 35 adocument deficiently 
stamped is inadmissible’ The proviso to 
this section, however, lays down several 
exceptions. Clause (a) clearly takes out a 
promissory note out of this exception. 
Hence a promissory note cannot be ac- 
cepted in evidence on payment -of stamp 
duty and penalty. 


‘10. The controversy that was 
was that the document was a promissory 
note. The plaintiff was not clear 
mind about its true nature. In the plaint 
the allegations were extremely vague. He 
mentioned it: as Iqrarnama and als 
` (Bashart. Bainama). The court below also 
did not give -a clear finding on this con- 
troversy ‘but it appears that the view of 
the court below was that the document 
was an agreement. Sri G. P. Bhargava, 
counsel appearing for the plaintiff, how- 
ever, conceded that he was not in a posi- 
tion to support the finding of the court 
below. He could not argue that the docu- 
ment was an agreement because the es- 
sential requirements to make a document 
as an agreement were lacking. 


11. Sri M. A: Qadir, counsel for the 
defendant, however, urged that the docu- 
ment was a promissory note and as it was 
payable on demand, the stamp duty pay- 
able was under Art. 49 (b) of Sch. 1-B 
of the Stamp Act. The relevant portion of 
Article is quoted below:— i 
“r ROMISSORY NOTE The same duty asa bond 


(as defined by sec- of exchange (no. 13) 
tion 2 (22), for the same amount 


to at- 


(b) when payable payable otherwise than 
otherwise than - on demand.” 
on demand. 


A promissory note has been defined in 
Section 2 (22): ` 


“2 (22). “Promissory note” means a pro- 
missory note as defined by the Negotiable 
Instruments Act, 1881. It also includes a 
note promising the payment of any sum 
of money out of any particular fund 
which may or may. not be available . or 
upon any condition or contingency which 
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may or may not be performed or happen.” 
Section 4 of the- Negotiable Instruments 
Act reads as follows:--- : 


“4. A “Promissory note” “is -an instru- 
ment in. writing (not being a bank note or 
a currency note) containing an uncondi- 
tional undertaking signed by the maker, 
to pay a certain sum of money only to or 
to the order of a certain person or to the 
bearer of the instrument.” az 
In accordance with Section 4, a promissory 
note is required to fulfil the following 
conditions: — 

(a) it must be in writing and signed by 
the maker; i ooo 

(b) it must contain an unconditional . 
promise to pay a sum certain in money 
only; : i 

(c) it should not be a bank note or cur- 
rency note; - 

(d) it must be payable on demand. or 
determinable-future time; 

(e) it must be payable— 

H to a specified person; 

ii) or to the order of a specified per- 
son; 

(iii) or to the bearer of the instrument. 
After considering the promissory note in 
question it appears to me that all the five 
conditions are specified in this case, The 
defendant had promised to pay the ascer- 
tained sum. The document uses the ex- 
pression “IQRAR KARTA HUN”, This is 
indicative of the clear promise which had 
heen måde by the defendant to the plain- 
tiff. It is settled construction that to find 
out the true and the correct nature of a 
document, it must be read as a whole. 
Applying the said rule it appears to me 
that the document cannot be considered 
anything else than.a promissory note. 

12. Counsel for the plaintiff; however, 
urged that the document was a bond. 
The expression ‘bond’ has been defined - 
in Section: 2 (5) of the Indian Stamp Act. 
The definition is as under:— 

“(a) any instrument whereby a person’ 
obliges himself to pay money to another 
on condition that the obligation shall be’ 
void if a specified act is performed or is 
not performed, as the case may be: 

(b) any instrument attested by a wit- 
ness and not payable to order or bearer, 
whereby a person obliges himself to'pay 
money to another; an 

(c) any instrument so attested whereby 
a person obliges himself to deliver grain 
or other agricultural produce to another.” 
After having compared the two defini- 
tions and. the essentials required, I am 


‘" ‘note in the Stamp Act is much 


-62 All. Sohan Lal v. Lala 


unable to uphold the submission of the 
plaintiff's learned counsel. Under this 
document the definition did not indicate 
any obligation to pay money. It simply 
contains a promise by which he has under- 
taken to return the sum of Rs. 5,000/- 
along with interest. Emphasis was, how- 
ever, laid by the leamed counsel for the 
plaintiff on the fact that since the docu- 
ment had been attested, it should be con- 
sidered as a bond. It is true, that the docu; 
ment has been attested by two persons 
but to hold the document to be a ‘bond’ 
merely on the basis of attestation is not 
ossible. If this was a document which 
Fills the requirement of a promissory 
. note and all those conditions which are 
` necessary for being a bond are not satis- 
fied, the attestation would not make it a 
bond. Though attestation of a promissory 
note is neither required nor prohibited by 
law, a document which is otherwise a 
‘promissory note does not cease to be so 
merely because it is attested, inasmuch as 
the document was unilateral and, was not 
bilateral which was necessary for being 
an agreement. 


18. In Alamelu v. P. Rangai Gounder, 
(AIR 1945 Mad 42) a promissory note was 
executed agreeing to pay within two 
years the debt and within that time the 
promisor could not ‘enforce the debt. 
The promissory note was, therefore, not 
one payable on demand: The Madras 
High Court held that it was stampable 
according ‘to Art. 49 (b). The d@ty pay- 
able on such instrument would be the 
sune as-on a bond because it was payable 
more than one year after the execution of 
the note. The principle laid down in this 
case applies to our case fully. In eur 
case, also the- defendant promised tó pay 
within three years. It would mean. that 
the plaintiff could not demand the pay- 
ment within three years. It follows that 
the promissory uote was not payable on 
demand.. The definition of promissory 
wider 
than the Negotiable Instruments Act. Ac- 
cording to Art. 49, a promissory note like 
the present promissory note which was 
payable after three years would come 
within Art. 49. The duty on this pro- 
missory note was payable as that on 
bond. This had not been done. Accord- 
ingly this document was inadmissible ‘and 
the suit was liable to be dismissed. In 
view of this finding it is not necessary for 
me to go into the merits of the case. 


14. For these reasons the appeal 
succeeds and is allowed. The judgment 
and decree of the court below are’ set 
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aside and the suit is dismissed but in the 
circumstances of the case. I direct. the 
parties to bear their own costs. 


A Appeal allowed. 


AIR 1981 ALLAHABAD 62 , 
DEOKI NANDAN, J. hs 
Sohan Lal and another, Appellants v. 
Lala Mangi Lal and another, Respon- 
dents. - efit, 
Second Appeal No. 351 of 1972, D/- 
18-2-1980.* ce i i 


(A) Evidence Act (1 of 1872), S. 45 — 
Evidence of hand-wviting experts 
Money suit on basis of pronote,— Defen- ` 
dant denying -execution of pronote -and 
pleading forgery — Parties examining 
hand-writing experts — Opinion of any 
one should not be ;preferred on conjectu- 
ral reasons. 4 : 


A suit for recovery of Rs. 12,000/- on 


_the basis of a promissory note was dis- 


missed by the trial Court on the ground 
that the promissory’ note in suit had been 
forged by the plaintiff and that the defen- 
dant never borrowed the sum of Rupees 
10,000/- and never executed the promis- - 
sory note and receipt in suit. The lower 
appellate court found itself unable to 
agree with the reasons recorded by trial 
court and held that the promissory note 
in suit was proved. to have been duly ex- 
-cuted for the loan of Rs. 10,000/-. By the 
plaintiff to the defendant, aud that the 
plaintiff was entitled. to a decree for re- 
covery of the amount of Rs. 12,000/- as ` 
claimed by him, and pendente lite and 
future interest at 6 per cent on Rupees 
10,000/- and costs: Apart from the oral 
evidence led by the parties, two hand- 
writing experts were examined, one by 
the plaintiff, and the other by the defen- . 
dant. In arriving at its findings the lower 
appellate court preferred the opinion of 
an expert examined by the plaintiff. 


‘Held that the ‘reasons given by the 
lower appellate court for preferring the 
opinion of an expert examined by the 
plaintif were conjectural. They. were not 
based on any knowledge of the science 
of hand-writing or any analytical discus- 
sion of the opinion of ‘the two experts. 

A, ou (Para 12) 


_ The assumptions made by the lower 
appellate- court that the defendant would 


“Against judgment and decree. of R. B. 


Lals Dist. J. Mathura, D/- 8-11-1971. 
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have surely tried to disguise his specimen 


signatures so as to make it very difficult - 


for an expert to: give an opinion, or that 
his hand-writing in the year 1964 could be 
more steady than in the year 1968, were 
wholly conjectural, _ (Para 13) 
In the absence of any evidence to prove 
that the defendant was such an expert 
of hand-writing as to have ‘concealed his 
real signatures by deliberately disguising 
them the disputed signatures alleged to 
be those of the defendant on the pro- 
missory note and the ne in question 
could not be said to have been made by 
the same person. AIR 1951 SC 120, 
Followed; AIR 1977 SC 1091, Referred. 
(Paras 14, 20) 

(B) Civil P. C. (5 of 1908), S. 106 — 
Lower appellate Court. reversing finding 
of trial court believing plaintiff's evidence 
and disbelieving defendant's evidence — 


Power of second appellate court to inter- - 


fere with reasovs given by the Lower ap- 
pellate Court — Scope. 


Where the examination of the reasons 
iven by the Jower appellate court for 
Peeve the plaintifs evidence and dis- 
believing the defendants evidence, shows 
that its finding suffers from’ a substantial 
error of procedure in appraising the evi- 
dence which has materially affected the 
decision of the case on merits such an 
error gives the High Court jurisdiction to 
interfere on second appeal under Cl. (c) 
of sub-sec. (1) of S. 100 of the Civil P. C. 
> (Para 15) 

Cases Referred: Chronological Paras 
. AIR 1977 SC 1091: 1977-Cri LJ 711 10. 


16 
AIR 1968 SC 802: 1963 All LJ 67 9, 15 
AIR 1957 All 119 È 5 
AIR 1951 SC 120: 1951 All LJ 1 8, 16, 2 


G. P. Bhargava and A. N. Bhargava, for 
App ipaa Ashok Gupta, for Respon- 
ents. 


JUDGMENT :— This is a defendants 
second appeal in a suit for recovery of 
Rs. 12,000/- on the basis of a promissory 
note which was dismissed by the trial 
comt but has been decreed by the lower 
appellate court. ' 


2. The defendants were three in 
number, namely, (1) Sohan Lal. son of Sri 
Nathan (2) Khoni, son of Bhoodar Mal, 
(8) Bhoodar Mal Sohan Lal, through 
defendants Nos. 1 and 2. The plaintiff 
pleaded: s 

(1) “That the defendants who constitute 
a joint Hindu Family and are Kartas 
thereof borrowed a sum of Rs. 10,980/- 
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from the plaintif for themselves in the 
name of joint Hindu family of Bhoodar 
Mal Sohan Lal at 1/- per. cent per month 
as interest on 24-6-1964.” 


. (2) That the defendant executed a pro- 
note and receipt on the same day “in lieu 
of the aforesaid debt and for the belief 
of the plaintiff’; : 

i (8) “That the sum was borrowed for the 
benefit of the joint family of the defen- 
dants; 

(4) “That the defendants have not paid 
anything either towards principal amount 
or interest in spite of several verbal re- 
quests and written notice which the 
defendants willfully refused to take”; and 

(5) That although the plaintif was en- 
titled to Rs, 18,600/- but claimed only 
Rs. 12,000/-. 


The suit was filed on 24th Aug.—l964+,--——* 


which was the last day of the expiry of 
the period of limitation of three years. 


_ 8. Defendants Nos. 1 and 2 filed 
separate written statements. The first 
defendant Sohan Lal denied that defen- 
dants Nos. 1 and2were the members of 
an undivided Hindu family and said that 
there was no question of them both being 
the Kartas. The allegation that the defen- 
dants had borrowed Rs. 10,000/- from 
the plaintiff on 24th Aug., 1964, or at any 
time, was denied as untrue and the allega- 
tion that they executed any promissory 
note and receipt on 24th Aug., 1964, 


or at any time, in favour of the 
plaintiff was also denied as untrue. 


The first defendant further pleaded that 
he had entered into . certain business 
transaction in grain and gur with the Firm 
Jayanti Prasad Rajendra Kumar and an. 
account was maintained in the name of 
Bhoodar Mal Sohan Lal in the- books of ` 
that firm in connection with that busi- 
ness; that the answering first defendant 
needed Rs. 2000/- and borrowed it from 
one Sonpal and gave him a blank pro- 
missory nate and receipt duly signed by 
him on revenue stamps, that that pro- 
missory note was not signed by the 
second defendant whose real name is 
Nanak Chand; that Sonapal’s account was 
paid off by the answering first defendant 
on 2ist May, 1967 and a receipt was ob- 


‘tained by him in lieu of the same; that 


when the answering first defendant asked 
for the return ‘of the promissory note and 
the receipt, Sonpal informed him that 
they had been lost and that he had already 
reported the loss to the police, and that 
he would return the’ documents whenever 
found; that the answering first defendant 
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was the .Sarpanch of village Bathain 
Kalan; that the plaintiff was a resident of 
that. place and -there was enmity between 
the answering first defendant and his 
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brother Vidhi Chand and others; that the . 


palintiff is the own brother of Sonpal and 
either Sonpal was in collusion with the 
plaintiff and had filed the suit after forg- 
ing a promissory note on the blank forms 
signed by the answering first defendant 
or that the plaintiff had somehow obtain- 
ed those documents and had filed the suit 
after forging a promissory note on them; 
that the second defendant never signed 
any such documents in the presence of 
tlie answering first defendant and that his 
signatures were forged. It was also urged 
in the alternative that the promissory note 


‘had become illegal and void on account: 


of the various material alterations made 
thereon. It was further pleaded that the 


Bed the suit for unlawful gain, that a 
. perusal of the promissory: note showéd 
that the need for taking loan was shown 
to be purchase of a tractor -but, the 


-plaintiff had become dishonest and had” f 
was his name andi that he was. 


answering first defendant had purchased — 


the tractor by taking a loan of Rupees 
15,000/- from the Land Mortgage Bank and 
Rs. 4000/- from Kosi Society and never 
had any need to borrow that amount from 
the plaintiff, It was also pleaded that it 
appeared from the promissory note and 
the receipt that they were written by one 
Hari Ram, who was a Dalal and did 
commission agency business and was on 


inimical terms with the answering first 


defendant; and that Dulah Ram and 
others were the particular friends of the 
plaintiff against whom the answering first 
defendant stood surety in. criminal cases 
and Pyare Lal who was supposed to be a 
witness was Sonpal’s wife’s brother while 
Deo Kishan, who popet to be the other 
witness was -found on enquiry to be that 
very Deo Kishan whose cousin brother 
Sher Singh and: the plaintiffs son Phool 
Chand were members of the same party 
in the Municipal] Board and were great 
friends and further that , Sher Singh’s 
‘father used-to sit on the plaintiff's com- 
mmission agency shop and Suraj Mal was 
also a neighbour of the plaintiff and a 
man of his party. : 


4. The second defendant pleaded that 
there was no firm of the name of Bhoodar 
Mal Sohan Lal and that although he was 
known as Khoni in his childhood but for 
‘the last 20 years nobody called him 
Khoni; that the defendants were not mem- 
bers of.any joint family and there was no 
question of defendants Nos. land 2 being 
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Kartas of any such: joint family. The al- 
legation of having taken a loan of Rupees 
10,000/- and of having executed any pro- 
missory note or receipt was specifically 
denied as untrue and the promissory note 
and receipt were alleged to be forged, 
fictitious and without any consideration. 
It was also pleaded that no loan was 
taken. foi the benefit of any Hindu Joint 
Family from the plaintiff, that there was 
no joint family of the defendants and the 
uestion of its benefit” did not arise. In 
ne additional pleas also it was asserted 
that no loan was ever taken and‘no- pro- ` 
missory note or receipt was ever.executed 
by the- answering second defendant™ and 
that the promissory note and receipt relied 
upon by the plaintiff were forged, ficti- 
tious and without consideration. {t was 
then pleaded that ithe answering second 
defendant never signed as Khoni- and 
always signed as Nanak Chand which 
living 
separate from the first defendant. ' 

5. The trial court framed the follow- 
ing five issues, namely: 

“I. Whether thei defendants borrowed 
Rs. 10,000/- from {plaintiff and’ executed 
the pronote and receipt in suit? | . 

“2. Whether the; defendants ` 1 andi .2 * 
are members of joint Hindu family and 
do business in the; name of defendant 
No. 38 - 

“8. Whether the defendants 1 and 8 
borrowed the amount for the benefit of 
the joint Hindu family?. 

“4, Whether there is any . material 
alteration in the pronote in suit? . . 

“5. To what relief, if any, is the plain- 
tif entitled?” | 


In the course of discussion on the first 
issue, the trial court observed that ad- 
mittedly the’ plaintiff's Firm was known 
as: Jayanti Prasad Rajendra Kumar and., 
some time back defendant Sohan Lal hàd- 
some transaction with the plaintiffs firm ~- 
in the name of defendant No. 8, and that . 
the plaintiff had stated that hé- did not 
know if the defendants had any transac- 
tion with ‘any other person as well in the 
name of defendant No. 3. The trial court 
then noticed the decision of this Court in 
Bhagwan Din v. Gouri Shankar, (AIR 
1957 . All 119) and observed that where 
the defendant denied the execution ‘of the 
promissory note, the onus of proving that 
the document had'been duly executed by 
the defendant evidently lay upon the 
plaintiff. It then. noticed- certain other, 
decisions of the Patna, Nagpur and the 
Allahabad High Courts, for finding out 
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the meaning of execution .and . observed 
that the admission of signature was not 
admission of.the execution of the dccu- 
ment so as to shift the burden of proving 
the case on to the defendants and further 
that Section 118 of the Negotiable Instru- 
ments Act proceeds on the assumption 
that the promissory note in question is 
duly executed, and where only the signa- 
tures on a blank promissory note were 
admitted, that presumption could not be 
raised, and the plaintiff has to prove the 
due execution Bi the promissory note al- 
though the burden of proof may not be 
as heavy as it would have been in a case 
where the defendants totally denied the 
execution as well as the signatures. The 
trial court also observed that the burden 
of proof would shift as soon as the plain- 
tiff successfully proved that the signatures 
of the defendants.had been _ obtained 
under the circumstances alleged by him 
and it would be then for the defendants 
to prove that the signatures. had been 
obtained by fraud. - 


6. The trial court then proceeded to 
consider and analyse in detail the entire 
evidence on the record and held on issue 
No. 1, on an appraisal of the evidence. 
and the. facts and circumstances app2ar- 
ing therefrom, that the promis% rote 
in suit had been forged by the plaintiff 
and that the defendants never borrowed 
the sum of Rs. 10,000/- and never execut- 
ed the promissory note and ‘receipt in 
suit. On issue No. 4, it held that. there 
was a material alteration in the’ pro- 
missory note by the addition of the forg- 
ed signatures of the second defencant 
and because of that the promissory rote 
was void against the other defendants as 
well, and no decree could be passed on 
its basis. On issue No. 3, it held that in 
view of the finding that the defendents 

‘did ‘not borrow ' any money from the 
_ plaintiff, there could be no question of 
thé sgen loan being for the benefit of 
- the Hin ufone Family of the defendants, 
it any, and answered the'issue in the 


negative. On issue No. 2, the trial court 


found that the defendants were the mem- 
bers of a Hindu Joint Family but they 
had no shop and did not carry on any 
business in the name of Bhoodar Mal 
Sohan Lal in the year 1964 when the pro- 
missory note in suit is ‘said to have been 
executed. On issue No. 5, it was held that 
the. plaintiff was not entitled to any relief 
and in the result the suit was dismissed 
with costs. - 
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7. The lower appellate court agreed 
with the trial court that it was for the 
plaintiff to prove due execution of: the 
promissory rote, and the question of rais- 
ing a presumption under S. 118 (1) of the 
Negotiable Instruments Act could arise 
only when the execution of the promissory 
note was duly proved. However, on a 
detailed: examination of the reasons given 
by the trial court for its findings, the 
lower appel.ate court found itself unable 
to agree with them and held that the 
promissory note in suit was proved to 
have been Culy executed for the loan ot 
Rs. 10,000/- by the plaintiff to the defen- 


. dants, and that the plaintiff was entitled 


to a decree for recovery of the amount of 
Rs. 12,000/- as claimed by -him, and 
pendente lite and future interest at 6 per 
cent on Rs. 10,000/- and costs. 


8. Mr. G. P. Bhargava, who appeared 
_ for the defendants-appellants Sohan Lal 
and Nanak Chand, assailed the findings 
of the lower appellate court as conjectural, - 
perverse and vitiated in law. He urged 
that it was settled law that an appellate 
court must give the greatest weight to 
the opinion of the trial Judge who had 
the advantage of seeing the witnesses an 
noticing their demeanour and that, there- 
fore, on questions of fact, the determina- 
tion of which depends largely on oral 
testimony, the findings arrived at by the 
trial Judge should not lightly be inter- 
fered with. In support of this proposition, 
. he referred to the rule. laid down by the 
Supreme Court in Sarji Pershad Ramdeo 
Sahu v. Jwaleshwari Pratap Narain Singh 
(AIR 1951 SC 120 at p. 121). That of 
course, does not mean, added Mr, Bhar- 
gava, that the first appellate court may 
not reappraise the evidence where a 
finding of fact is challenged before it, but 
in doing so, it should interfere: only if it 
finds that ‘the finding of the trial court 
is inconsistent with the existence of some 
admitted or proved facts and circum- 
stances or contrary to its view of proba- 
bilities, but ¿f the findings depend on the 
trial court’s views about the credibility of 
witnesses’ and are otherwise not incon- 
sistent with any proved facts and circum- 
stances of the case and is not against the 
probabilities, the first appellate court 
should not disturb the findings of the trial 
court. Mr. Bhargava pointed. out that 
the entire oral evidence in this case was 
recorded by the learned: Civil Judge, who 
originally tried the case, in his own hand, 
and the conclusions arrived at ‘by him 
depended to no small extent on. his views 
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about credibility of the witnesses. 
addition, Mr. Bhargava pointed out that 

` there were certain indispu 
which axe either admitted or proved by 
the documentary evidence of unimpeach- 
able character, that go to show that the 
findings of the trial court were wnim- 
peachably correct and no, reasonable per- 
son could have, in face ‘of these facts, 
arrived at the findings reached by the 
lower ‘appellate court. Mr. Bhargava also 
pointed out that many of the basic in- 
erences of fact drawn by. the lower ap- 
pellate court were highly conjectural and 
were in that sense based. on no evidence 

‘which completely vitiated the ultimate 
findings arrived at by it. 

9. In reply, learned ‘counsel for the 
plaintiff-respondent relied‘on the case V. 
Ramachancra Ayyar v. Ramalingam 
oe (1963 All LJ 67:(AIR 1963 SC 
302)). ‘ 


10. The first basic question of fact in 


this case was whether the signatures on 
the promissory note and the receipt alleg- 


ed to be those of the second defendant 


were genuinely made by him along with 
Sohan Lal, or were forged later on along 
with the contents of the promissory note 
and the receipt. Apart from the oral evi- 
dence led by the parties, two hand-writ- 
ing experts weré examined, Sri Yog Raj 
(P. W. 1) by the plaintiff, and Shri Salekh 
Chand Verma (D. W. 1) by the defen- 
dants. Mr. Bhargava was Binal critical 


of the manner in which the lower appel- - 


late court dealt with the experts’ evidence. 
Mr. Ashoka Gupta, learned counsel for 
. the plaintiff-respondent on the other hand 
relied on the decision of ‘the Supreme 


Court .in ‘Magan Bihari Lal v. State’ of 
Punjab, (AIR 1977 SC 1091), and urged: 


that the evidence of handwriting experts 
should not be made the basis of a decision 
at all and that it was the direct evidence 
of the witnesses led by the plaintiff 
which affirmatively proved that the pro- 
missory note and the receipt were signed 
by Khoni in his own hand and that they 
were duly executed by the 


_ made the basis of its decision by- the 
lower appellate court. l 
11. The observations 


expert was. of opinion: that the specimen 
signatures were disguised ones. After 
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table facts, : 


defendants,‘ 
and which has. been rightly accepted and- 


of the lower 
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noting some similarities in the disputed _ 
and specimen signatures,.this expert came ; 
to the conclusion that the disputed signa- 
tures were written by the same. person 
who had written the specimen signatures 
eh saN The defendants produced Sri 
Salekh Chand Verma .... This expert. 
‘gave a contrary opibion and said that the 
disputed signatures | were not written by 
the same person who had writen the spe- 
cimen signatures ........ The learned 
Civil Judge observed that it ýould' not be 
safe to rely on. the testimony of either of, 
the experts. Still he! went on to- consider 
the reports of the two experts and observ- 
ed that: it would not be safe to rely on 
the opinion of the plaintiffs expert... .. z 
Sri Salekh Chand‘ Verma admitted that a 
skilled writer could| disguise his writing 
by. trying to write in an unskilled 
manner. He also stated that the disputed 
signatures were forged but the forgery 
was neither traced nor free-hand one but 
by personation. By) personation he meant 
that another man had tried to make the 
signatures with his own characteristics of 
handwriting. Sri Yog Raj gave several 
reasons for his conclusion that the -two 
writings were written by the same person. 
I have gone through these reasons and 
in my opinion they were well founded. 
In the first place I| would take the view 
that the testimony lof, the two experts 
should be krong because they were 
likely to be biased in favour of the party 
producing them. But if the question of 
preferring the opinion of:one expert to 
that of the other arises, I would certainly 
prefer the opinion of Sri Yog. Raj.. The 
reasons given by him appear to be more 
sound. Khoni Ramj would have surely 
tried to. disguise his specimen signatures 
so as to make it very difficult for an ex- 
pert to give an opinion. Khoni Ram knew 
how to sign and write. It is also to be 
taken into consideration that in the. year 
1964 when the signatures were made by 
Khoni his handwriting could be , more 
steady than in the year 1968. Thus in the 
nutshell the position is that the Expert 
Evidence does not! go to negative the 
case of the plaintiff. so far as the signa- 
tures of Khoni defendant No. 2.are con- 
cerned on the pronote and the receipt.” 
12, The reasons; given by the lower 
appellate court for ;preferring the opinion 
of Sri Yog Raj are! conjectural. They are 
not based on any knowledge of the’ science 
of hand-writing ‘or|any analytical discus- 
sion of the opinion of the two. experts. 
13. The written, statement ‘of the 
second defendant (paper No. 24) and the 
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Vakalatnama (Paper No..25-Ga) are signed 
by him as “Da. Nanak Chand”. His state- 
ment on oath vide Paper No.. 148 is also 
signed ‘by the second defendant as “Da. 
Nanak Chand.” All these signatures do 
appear on their face to be those of . an 
unskilled writer. The specimen. of ‘hand- 
writing of the second defendant taken 
before the court on 8rd May, 1968 ‘was of 
the letters contained ‘in the disputed 
signatures of Khoni.on the promissory 
note and the receipt and are, as noticed 
hy the lower appellate court itself, an 
example of unskilled person’s ,hand-writing. 
The lower appellate court has, however, 
assumed that since a person skilled in 
writing-can disguise his specimen signa- 
tures so as to` make them appear to be 
those of an unskilled person, the speci- 
men of his hand-writing given by defen- 
dant No. 2, was disguised. Having look- 
ed at the signatures of the second defen- 
dant on his written statement, on his 
Vakalatnama and the specimen signatures 
given by him in Court on-3rd May, 1968, 
J find it to be an impossible inference to 
arrive at. The second defendant gave ‘as 
many as ten specimen signatures on 3rd 
May, 1968. They are so markedly similar 
in style and characteristics that they could 
not have been the disguised writing of 
any one except probably a highly skilled 
hand-writing expert, which the second 
defendant certainly does not appear to 
have been from the signatures made by 
him on his written statement, Vakalatnama 
and statement on oath. Indeed, those 
signatures appear to be of an almost illi- 
terate person and are clearly those of an 
unskilled writer. It is not easily. possible 
to assume that the second defendant was 
such a competent and qualified expert 
‘of hand-writing as to have concealed his 
real signatures on lith Dec., 1967 when 
he signed his written statement and the 
Vakalatmama, and again on 20th May, 
1968 when he signed his statement on 
oath so as to make them appear to be of 
an: unskilled and illiterate person, The 
assumptions made by the lower appellate 
court that Khoni: Ram would have surely 
tried to disguise his specimen signatures 
so as to make it very difficult for an ex- 
pert to give an opinion, or that his hand- 
writing in the year 1964 could be more 
steady than in the year 1968, are wholly 
|conjectural. I do not know whether there 
is any evidence on the record to show 
that Khoni knew to sign and write hoth. 
He did sign his name, instead of putting 


his thumb impression, but from the quality 
and the form of the letters of the signa- 
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tures ‘on his written statement” Vakalat- 
nama and his statement:on oath, it is ap- 
parent that he could not have been a per- 
son possessing any skill in writing ` ` 


. 14, L have, therefore, no hesitation. in 
rejecting the opinion of Sri Yog Raj 
P. W. 1), the hand-writing expert pro- 
uced by the plaintiff, as wholly unten: 
able, In the absence of any evidence: to: 
prove that the second defendant was such| 
an expert of hand-writing as to have con-; 
cealed his real signatures by, deliberately | 
disguising them. On the other hand the 
opinion of Sri Salekh Chand. Verma. 
D. W. 1, the hand-writing expert produc- 
ed by the defendants appears to me to be 
sound. The main reasons given by bim 
are that the disputed signatures are better 
written and at a greater speed than thẹ 
specimen signatures and there are material 
differences pf .pen pressure, form, com- 
binations etc. between the disputed. signa- 
tures and the specimen signatures. Indeed, 
having myself looked at the disputed 
signatures and the specimen signatures of 
the second defendant, as also the ad- 
mitted signetures of the second defendant 
on. his written ‘statement and Vaka- 
latnama, I have not the slightest hesitation 
in holding that the disputed signatures 
alleged to be those of the second deten-' 
dant on the promissory note and the, 
receipt in question were not made by the: 
Same person. The respective cases of the 
parties and the other facts. and circum- 
stances proved on the record support the 
said inference. I shall take them up one 
by one. It was the plaintiffs cise that the 
money was borrowed by the joint familv 
of Bhoodar Mal Sohan Lal for the pur- 
poses of purchasing a tractor. The money 
is said to have been advanced on 24th 
Aug., 1964. The tractor was purchased in 
Oct., 1964. and before the actual purchase 
of the tractor Sohan Lal,has proved that 
he borrowed Rs. 15,000/- from the. U. P. 
State Co-operative Land ‘Development 
Bank Lid. and Rs. 4000/- from Kosi 
Society. The price of the tractor was paid 
by Sohan Lal from out of the money so 
borrowed from the Bank and the Society 
-It is not easily believable that a creditor 
will forget about the advance made bv 
him, in the circumstances of the present 
case, and not take any action for getting 
his money back even after the debtor 
borrows monev from public . institution 
for meeting that need. The explanation 
given by the plaintiff that the defendants . 
were in a hurry to buy the tractor and. 
therefore, they borrowed the money from 
him rather than to wait for the receipt of 
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the loan from the public institutions, is 
on the face of it untenable. Indeed, it 
may be said that if the plaintiff did want 
to commit forgery why did he choose the 
date 24th Aug., 1964, for the making of 
the advance and waited till the very last 
day of the limitation for filing the suit. 
The explanation is to be found in the 
fact that the promissory note bears the 
date 24th August, 1964 in the own hand- 
writing of Sohan Lal under his admitted 
signatures on the foot thereof. It is ob- 
vious, therefore, that the date could not 
be changed by the plaintiff while forging 
the promissory note. The second set ot 
facts and circumstances which were urged 
by the first defendant Sohan Lal were 
that he had borrowed Rs. 2000/- from 
Sonpal, who is the plaintiff's own brother 
.and had in lieu given him a blank pro- 
missory note duly signed by him. Sonpal 
indisputably 1s the: own brother of the 
plaintiff and was associated with him in 
the business of the Firm Jayanti Prasad 
Rajendra Kumar -with which the defen- 
dants had business transaction in the 
name of Bhoodar Mal Sohan Lal. The 
receipt dated 21st May, 1967 in the own 
hand of and duly signed by Sohan Lal is 
on the record as Ex. A-34. It recites the 
fact that the blank promissory note an 
receipt were lost. This fact is corroborat- 
ed by the copy of the first information 
report Ex. A-37 alleging loss of the pro- 
missory note and the receipt and is dated 
10th May, 1967. The suit had not been 
filed till then. No demand for the alleg- 
ed loan in suit appears to have been 
made by the plaintiff till then and it can- 
not be assumed that there was any dis- 
pute between the parties with regard to 
the loan in suit at that time. Sonpal, 
although he is the own brother of the 
. plaintiff and was his coparcener business 
until about 1963-64, appeared as D. W. 9 
and supported the defendants’ case. The 
evidence shows that there was enmity be- 
tween the plaintiff and the first defen- 
dant. It is not improbable that the plain- 
tiff was able to lay his hands on the blank 
promissory note and the receipt in May, 
1967, in the manner alleged by his 
brother Sonpal D. W. 9, and thereafter 
got the promissory note and the receipt 
in question forged thereon and filed the 
suit, on 24th Aug., 1967, on the last day 
of the expiry of three years. Although, it 
is alleged in the plaint that a notice dated 
12th August, 1964 was given and was re- 
fused by the defendant that seems to be an 
impossible allegation because the date of 
the promissory noté was 24th Aug., 1964; 
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and obviously the ‘notice could ‘not have 
been given even before the date’of the 
promissory note. If;that date was wrongly 
given that has not; been corrected in the 
plaint, although papers Nos. 27-A-I and 
27-A-II, do Kae that the two postal 
covers, one addressed to the first defen- 
dant and the other addressed to the 
second defendant, were refused on 12th 
Aug., 1967, but they do not appear to 
have been proved by the plaintiff as the 
documents do not bear any exhibit marks. 

15. The question which, however, 
arises is- that the lower appellate court 
having found, on a consideration of the 
oral evidence on the record, that the loan 
was advanced and: the promissory note 
and receipt were executed as ‘alleged by 
the plaintiff, whether this Court may still 
interfere with that; finding on a second 
appeal. Learned counsel for the plaintiff- 
respondent urged that even if this Court 
does not agree with that finding record- 
ed by the lower appellate court, it will 
not interfere with it. as it is finding of 
fact and it cannot be said that the finding 
is based on no evidence. Learned coun- 
sel elucidated the point by saying that 
the reasons given by the lower appellate 
court for believing) the plaintiffs evi- 
dence may be right or wrong and the 
result arrived at may also be wrong, ‘but 
this Court could not in exercise of _ its 
second appellate jurisdiction . interfere 
with the same on a re-appraisal of the 
evidence. In support, the . respondents’ 
learned counsel relied on the’ Supreme 
Court decision in V. Ramchandra -Ayyar 
v. Ramalingam Chettiar (1963 Al LJ 
67: (AIR 1968 SC 302))}. It is not disputed 
that the law applicable to the present 
case is that contained in S. 100 of the 
Civil P. C. as it existed before the amend- 
ments made by the Code of Civil Pro-j 
cedure (Amendment) Act, 1976. Having 
closely examined the reasons given by the 
lower appellate court for believing the 
plaintiff's evidence and disbelieving -the 
defendants’ evidence, I have come to the 


conclusion that its! finding suffers from 
a substantial error!of procedure, in ap- 
praising the evidence which has mate- 


rially affected the decision of the case on 
merits. Such .an error gives this. Court 
jurisdiction to interfere on second appeal 
under Clause (c) of sub-sec. (1) S. 10) of 
the Civil P. C. i 


16. I have already discussed the de- 





fective manner in ‘which the lower ap- 
pellate court has dealt with’ the 
expert: evidence in the case. That 
in itself is a error of 


substantial 
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law which -has in no small. measure 
gone to vitiate the finding arrived at by 
the lower appellate court, but in view of 
the fact that a decision -cannot be based 
entirely on expert evidence, or even: on 
the court’s own opinion as to the identity 
of hand-writing and signatures, as laid 
down in Magan Bihari Lal v. State of 
Punjab, (AIR 1977 SC 1091), and the 
other cases referred to therein by the 
Supreme Court, it is necessary to see 
whether the other evidence on the record 
was such as to affirmatively prove that 
the promissory note and the receipt were 
duly executed, by the defendants and the 
loan in question was in fact advanced by 
the plaintiff to them. Before I proceed to 
analyse the reasons given by the lower 
appellate court, it is, however, necessary 
to notice the settled rule of practice 
which a court of first appeal must observe 
in interfering with the findings of the 
trial court based on an appraisal of oral 
evidence of witnesses whom it has -itself 
seen and observed, as in this case where 
the entire evidence was recorded by the 
trial Judge himself in his own hand. The 
rule is the one laid down by the Supreme 
Court in Sarju Pershad Sahu v. Jwalesh- 
wari Pratap Narain Singh. (AIR 1951 SC 
120) as under:— l l 

(Para. 7}— “The rule is and it is nothing 
more than a rule of practice that when 
there is conflict of oral evidence of the 
parties on any matter in issne and the 
decision--hinges upon. the credibility of 
the witnesses, then unless there is some 
special feature about the evidence of a 
particular witness which has.escaped the 
trial Judge’s notice or there ‘is a sufficient 
balance of improbability to displace his 
opinion as to where the credibility lies, 
the appellate court should not interfere 
with the finding of the trial Judge on a 
question of fact” 

(Para. 15): “It 
that in estimating- 
testimony, the trial 
and hears the 


cannot be denied 
the ‘value of oral 
judge 
witnesses, has an 
advantage which the appellate court 
does not possess. The High Court 
was wrong in thinking ` that it would 
detract from the value to be attached to 
a trial Judge’s finding of fact if the Judge 
does not expressly base his conclusion 
upon thé impressions he gathers from, ‘the 
demeanour of witnesses. The duty of the 
appellate court in such cases.is tn «see 
whether the evidence taken as a whole 
can reasonably justify the conclusion 
which the trial court arrived at or whe- 
ther there is an element of improbability 
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in the opinion of the court outweighs 
such findings.” 


17. The first witness whose evidence 
was discussed by the lower appellate 
court was Sonpal, D. W. 9: The lower 
appellate ccurt has disbelieved him on 
the ground that he was on inimical terms 
with the plaintiff. The enmity is said to 
have arisen on account of a suit brought 
by Kapoor Chand against Sonpal in which 
the plaintiff supported Kapoor Chand. 
That suit was decreed on 29th Apr., 1967 
and the appeal therefrom was dismissed 
on 14th May, 1968. The report of the 
loss of the blank promissory note was 
lodged by Sonpal on llth May, 1967. 
The receipt issued by Sonpal D. W. 9 to 
the first defendant is dated 21st May, 1967. 
As already noticed, the suit giving rise 
to the present second appeal was filed on 
24th Aug.. 1967. Even if Sonpal was so 
minded as to depose against the plaintiff 
on account of enmity, he could not have 
conceived of a plan to lodge a report with 
the police on 11th May, 1967 and to 
follow it, up by giving a receipt to the 
first defendant on 2Ist May, 1967 alleg- 
ing the loss of the promissory note and 
the receipt, in order to defeat the plain- 
tiffs suit, which was not even filed when 
the police report was lodged. The police 
report corroborates Sonpal’s statement and 
since it is not possible to say that he could 
have concocted the police report as an 
advance preparation to meet the plaintiffs 
suit, in conspiracy with the first defen- 
dant, it is not possible to reject the evi- 
dence of Sonpal P. W. 9, on the ground 
that his relations with the plaintiff were 
bad when he appeared in the witness box 
against his own brother and ex-coparcener 
in the business. It can, therefore, be said 
with some justification that the rejection 
of the evidence of Sonanal D. W. 9 by 
the lower appellate court in disagreement 
with the acceptance of that evidence by 
the trial court, was contrary to the norms 
of the practice and procedure prescribed 
by law, inasmuch as the existence of 
enmity between Sonpal. D. M. 9, and the 
plaintiff was not such a fact or circum- 
stance as made his evidence so highly 
improbable that the trial court could have 
only rejected it as unworthy of belief. 
Indeed. the documentarv evidence corro- 
borates his statément and as _ observed 
above, thé case of the loss of the blank 
promissory note and the receipt could not 
have been invented by the first defen- 
dant ‘in. conjunction with Sonpal, D. W. 9, 
and: followed up by lodging a police re- 
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port even before the filing of the suit by 
the plaintif The reasons given by. the 
lower appellate court for rejecting these 
documents are concjectural and I find it 
impossible to subscribe to them. The con- 
duct of Sohan Lal in giving a blank. pro- 
missory note and receipt has been criti- 
cised by the lower appellate court, but:it 
cannot \be said that blank promissory notes 
are not given by people as collateral 
security in the course of business transac- 
tions, and it cannot be said that since 
Sohan Lal was a man well versed in busi- 
ness, he could not have allowed the pro- 
missory note and receipt even if they were 
pre as collateral security to remain 
lank for a pann of about, 3 years and 
would have been anxious to get the ac- 
count checked up and to enter the correct 
amount therein. The inference drawn by 
the lower’ appellate court that the ‘story 
of handing ‘over a blank promissory note 
and. receipt by the first defendant- Sohan 
Lal to Sonpal is a false one, on the basis 
of the so-called circumstances pointed, out 
by it, is thus based mere on conjectures 
than on the material on the record. The 
police report (Ex. A-87) lodged by Sonpal 
on llith May, 1967 and the receipt 
(Ext. A-34) given by him to Sohan Lal on 
21st May, 1967, quite some time before 
the filing of the suit coupled with the 
sworn testimony of the first defendant- 
appellant Sohan Lal,-D. W. 7, and of the 
plaintiffs brother Sonpal, D. W.. 9, fully 
corroborate the defendants’ case. Indeed, 
the police report, Ext. A-87,. shows that 
when the bag containing the promissory 
note and the Bahi of Sonpal, is, alleged 
to have been lost by him at the house of 
his brother Tika Ram, the plaintiff Mangi 
Lal, was also present. pee 

18. The other indisputable facts which 
have been brought out in the evidence 
are that the tractor for which the ‘loan 
was said to have been advanced, . was 
urchased by the first defendant-appel- 
ant from the money raised from the Land 
Morigage Bank and the Kosi Society. The 
further fact which has come out in the 
evidence is that the plaintiff faltered mis- 
erably when he was asked about the 
source from which he had the ready money 
in the sum of Rs. 10,000/-, to spare for 
advancing as loan. The lower appellate 
court has ‘brushed it aside by calling it 
“a little discrepancy which has occurred 
in the statement of Mangi Lal plaintiff’. 
At one place he said that he had invested 
about Rs. 20.000/- in money lending busi- 
ness and he had advanced the amount to 
about 10 or 12 persons. At another place 
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he said that his biggest loan was of 
Rs. 20,000/-. Some further facts relevant 
in this connection! were, in 1963, Mangi 
Lal and his brother, including Sonpal, 
were carrying on jArhat business ‘jointly 
as a joint family |firm in the name of 
Jayanti Prasad Rajendra Kumar. One of 
the plaintiffs witnesses, namely, Suraj 
Mal (P. W. 3): stated that the money. was 
advanced at the shop of the plaintiffs son 
Phool Chand, which shows-that either the 
pene was carrying on no business or the- 
usiness of his joint family was .carried 
on by-his' son after partition between him 
and his brothers. At any rate it is reason- 
able to expect that!if the plaintiff Mangi 
Lal, who.is Vaish by caste, was carrying 
on money lending |business by advancing 
loans to 10 or 12 persons with a capital 
of Rs. '20,000/- he} would be maintaining 
some accounts and is most unlikely to 
keep a large sum! of Rs: 10,000/- spare 
at his house earning no interest. The 
pat has not produced the account 
ooks of his monéy lending business, if 
any. The other proved facts are that the 
scribe of the promissory note was a friend 
of the: plaintiff and-an Ex-Chairman of ' 
Kosi. Municipal Board and belonged to 
the same- party as the plaintifs son. The 
other witnesses also belong to his party. 
The defendants are Jats by caste, and 
prosperous farmers. The first defendant 
was : the Sarpanch | of the village Nyaya 
Panchayat, and is said to have displeased 
the plaintiff by not entertaining his ap- 
plication for action against Gir Raj, vide 
Ext. A-35. The other witnesses produced 
by the. plaintiff belonged to the same 
party to which he and his scribe of the 
promissory note belonged while the first 
defendant belonged to an opposite group, 
and further that there was criminal litiga- 
tion going on between the two groups. 
When the discrepancies and the infirmi- 
ties in the statement of the plaintiffs wit- 
nesses are looked iat in this background, 
they show that the infirmities and dis- 
crepancies were occasioned not on` ac- 
count of lapses of memory but on account 
of the fact that they were trying to de- 
pose in support of a false case. For in- 
stance the statement of the scribe Hari 
Ram. P. W. 2, that the promissory note 
and receipt were executed and the money 
advanced on Baisakh Badi 1, only shows 
that.no money was advanced and the pro- 
missory note and receipt were not execut- 
ed on 24th Aug., 1964, the day on which 
they are supposed: to have been executed. 
This inference is strengthened by the 


fact that Suraj Mal, P. W. 3, was examin- 
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ed immediately after the statement -of 
Hari Ram P. W. 2, on 16th May, 1968, 
and in the very opening part of his exa- 
mination-in-chief he stated that the loan 
was taken in the month of Bhado of 
Sambat 2021. This must have been done 
at the paintiffs instance in an attempt to 
correct the blunder committed by Hari 
Ram, P. W. 2 in his cross-examination by 
stating that the loan’ was advanced on 
Baisakh Badi 1, although he was the 
scribe of the promissory note and witha 
- little presence of mind he could have 
refreshed his memory by looking at the 
promissory note and the receipt rather 
than to make any ex tempore statement 
under cross-examination which was direct- 
ed at testing his veracity. 

19. It has also to be particularly noti- 
ced that the promissory note and the 
receipt are signed as Bhoodar Mal Sohan 
Lal by the pen of Sohan Lal,tto which 
have been added the alleged signatures 
of Khoni. While it is quite usual to sign 
in the firm name in case of _ business 
transactions, it is rather unusual to take 
loans for buying a tractor, or for agricul- 
ture, or domestic expenses; as suggested 
by the contents of the promissory note, 
in such a firm name and to have it signed 
by more than one person as Kartas. This 
fact makes the plaintiffs case improbable 
and the defendants case probable. The 
scribe of the promissory note, namely, 
the Ex-Chairman of. Kosi Municipal 
Board, Hari Ram, P. W. 2, was cross- 
examined on the point, and what he stated 
was that he did not know Sohan -Lal’s 
brother Bhoodar Mal; that he was asked 
to write the promissory note in the name 
of Bhoodar Mal Sohan Lal, and when he 
asked as to who Bhoodar-'Mal was, he 
was told that he was Khoni’s father, and 
that was why the promissory note was 
being written in the name of Bhoodar 
Mal Sohan Lal, although it did not ap- 
pear to him to be a firm carrying on busi- 
ness. Indeed, if the loan was advanced to 
Sohan Lal and his nephew Khoni, for 
purchasing a tractor and for agriculture 
and domestic expenses, it would. have 
been more natural to have the promissory 
note and receipt executed in their joint 
names, On the other hand, if the advance 
was made to the joint family, then it 
could not have been made in the firm 
name Bhoodar Mal Sohan Lal. for Sohan 
Lal and Khoni were not carrying. on any 
business of tractor- -or agriculture or 
domestic expenses in that firm name. If 
it was advanced to their joint family, 
which had agriculture, then according to 
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the normal course of things either all the 
major coparceners of the family, includ- 
ing the other brothers of Khoni should 
have been made to join, or the advance 
should have been made in the name of 
Sohan Lal alone who was the eldest male 
member and could have been presumed 
to have been the Karta of the family. 
Indeed the opening clause of the promis- 
sory note and the receipt scribed by Hari 
Ram, P, W. 2, is inconsistent with the 
signatures on the promissory note. The 
opening clause, both on the promissory 
note and the receipt is ‘Hamki Sohan Lal 
Putra Nathan Va Khoni Putra Bhoodar 
Kaum Jat. These facts also -make the 
first defendant’s case more probable, parti- 
cularly when it is not disputed that Sohan 
Lal the first defendant used to sell his 
roduce in the Arhat business carried on 

y the Firm Jayanti Prasad Rajendra 
Kumar, and the plaintiff as its Karta was 
maintaining an account under the name | 
of Bhoodar Mal Sohan Lal in the account 
books of that firm, and that Sonpal, the 
plaintiffs brother, was a coparcener of 
that joint family firm, at least up to the 
year 1963, and‘ that some amount was due 
to that firm from Sohan Lal on account 
ot dealings: with it which came to a close 
in the year 1968. 
` 20.. I am convinced that the plaintiff's 
case was untrue and that the findings 
arrived at. by: the lower appellate court 
could not have been reasonably arrived 
at on-the material on the record. The 
findings arrived at by the trial court, for 
the reasons given by it, appear to me.to 
be correct, There was no good ground 
for the lower appellate court to interfere 
with or to reverse the findings of the trial 
court, and that too more on conjectures 
and surmises than on the material on the 
record.. The lower appellate court acted 
with material irregularity in the exercise 
of its jurisdiction in not following the 
rule of practice enunciated, and the law 
declared, by the Supreme Court in Sarju 
Pershad Ramdeo Sahu v. Jwaleshwari 
Pratap , Narain Singh (AIR 1951 SC 120) 
referred to above. 

21. In the result the appeal succeeds 
and is allowed. The judgment and 
decree of the lower appellate court are 
set aside and the decree of the trial court 
dismissing the suit is restored with costs 
throughout. As ordered by the trial court 
only one set of costs, shall be taxed in 
favour of the two  defendants-appellants 
against the plaintiff-respondent. 

Appeal allowed. 
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_ Jiya Lal and others, Petitioners v. 
State of U. P. and another, Respondents. 


: Civil Misc. Writ Petn. No. 96 of 1976, 
D/- 13-1-1981. 


Tolls Act (8 of 1851), S. 2 — Tolls Act 
(15 of 1864), S. 3 — Toll — Levy of, is 
authorised only for recovering cost of 
construction and repairs of bridge built 
with public revenue — Interest on cost 
incurred is not recoverable. 


Where a bridge or road is constructed 
by meeting expenditure thereof from 
general revenue and not by borrowing 
from some agency, the Govt. can levy 
toll only for recovering the cost of con- 
struction. Consequently, the State Gov- 
ernment would not be justified in re- 
covering notional interest on the cost of 
construction. However, the Government 
will be able to recover the expenditure 
incurred on the staff employed for the 
collection of toll. But, the cost of con- 
struction will not include any sum 
which has been spent on maintenance of 
the bridge or the road. No toll is charge- 
‘able under S. 2 ta meet the expenses in- 
curred on the maintenance. 

(Paras 10, 12, 18) 
Chronological Paras 
1967 All LJ 195 6 

6 


Cases Referred : 


AIR 1967 All 24: 
AIR 1966 Pat 462 


L. P. Naithani, for Petitioners; 
ing Counsel, for Respondents. 

HYDER, J.:— The controversy in this 
writ petition covered a wide range dur- 
‘ng the course of the arguments at the 
bar. We feel that it would not be ne- 
gessary for us to deal with all the sub- 
missions urged on behalf of the parties 
as this writ petition must succeed on a 
short point. 


2. The vetitioners, who are eleven in 
number, are holders of Stage Carriage 
Permits. Their vehicles ply on Muzaf- 
farnagar Charthawal Garhi Kalan route. 
On the said route, just before Chartha- 
wal, the road crosses the river Hindan. 
In the year 1965, the State of U. P. con- 
structed a bridge of sufficient strength to 
allow heavy vehicles to pass over it, A 
total sum of Rs. 6;70,000/- was spent by 
the State Government on the construc- 
tion’ of the bridge and its approach roads. 
There is no serious controversy between 
the parties in so far as these ‘facts are 
concerned. ; 


BY/BY/A474/81/SNV 


Stand- 
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3. Tke Indian - Legislature passed 
Indian, Tolls Act, 1851 (hereinafter refer- 
red to as the Act of 1851). It is an Act 
enabling the Government to levy tolls 
on, public roads and bridges. The said 
Act did not initially apply to the areas 
now forming part of the State of Uttar 
Pradesh. However,' the Legislature pass- 
ed another Act known as the Tolls Act 
(Act 15 of 1864). Section 3 of Act -15 of 
1864 empowers the State Government of 
any area to which !Act of 1851 did not 
apply to extend the provisions of the 
said Acz in respect: of such area, It is 
common ground between the parties- that 
the Act 1851 has been extended, by the 
State of Uttar Pradesh to the territories 
forming part of the State. 

4. Section 2 of Act of 1851, inter alia, 
lays down that the Government may 
cause such toll as it thinks fit to be levi- 
ed on any road or bridge which had 
been or was thereafter to be made or re- 
paired at the instance of the Central 
Government or any State Government; 
and to place the collection of such tolls 
under the management of such persons 
as may appear to it proper. Section 8 
of that Act also lays down that the tolls 
levied under this Act shall be deemed to 
be public revenue. The Act also con- 
tains ancillary provisions for giving ef- 
fect to the provisions contained in 8. 2 
referred to above. 


5. The concept of tolls has its roots 
in the history of England and was at 
one time closely interlinked with the 
feudal society which prevailed there. It 
will be unnecessary pedantry to trace 
the growth of this levy in the various 
forms in which it was imposed in that 
country. Suffice it: to say that toll is 
now an important part of public finance 
and is recognised by the Indian Consti- 
tution. 


6, The language of Section 2 of the 
Act of 1851 itself indicates the criteria 
on which the tolls can be levied on con- 
struction of bridges... According to the 
words used therein; there has to bea 
reasonable nexus between the levy and 
the amount spent by the Government in 
the construction or the repair of the road 
or bridge. (See Maheshwari Singh v. 
State of Bihar, AIR- 1966 Pat 462) and 
(Mohammad Ibrahim v. State of Uttar 
Pradesh, AIR 1967 ‘All 24). 

7. Toll may not. ‘be a fee in the strict 
sense. It is nevertheless a compensatory 
tax. The main object of the Act of 1851 
is to arm the - Government with- the 
power to realise the amount which may 
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be spent by it eithér in the construction 
or repair of a bridge. Thé power con- 
ferred on the Government under: the Act 
of 1851 cannot be called in aid .by thé 
State Government for augmenting its 
general revenues, On November 10, 
1965, the State Government issued a 
notification under Section 2 of the Act 
of 1851. The said notification, inter alia, 
provided that for so long as the total 
cost of the construction of bridge had 
not been realised in full or for a period 
of 20 years from the date of the first 
levy of tolls on the bridge, the Govern- 
ment shall continue to realise tax on all 
bridges which were to be constructed 
after July 21, 1956. A schedule of rates 
on the basis of which the tolls were to 
be realised was appended to the notifica- 
tion. After the said notification, num- 
ber of other notifications were issued by 
the State Government. The matters 
came to a head when the State Govern- 
ment issued a notification dated Decem- 
ber 3, 1975 enhancing the rate of tolls 
payable by public service vehicles car- 
rying more than 12 passengers to a sum 
of Rs, 20/-. On the issue of the said 
notification, the petitioners filed this writ 
petition praying that a writ of manda- 
mus may be issued commanding the 
State Government and its officers not to 
realise any toll from the petitioners. An- 
other specific prayer made in the peti- 
tion was that a mandamus may be issued 
to the State Government ‘not to realise 
any toll from the petitioners at the rates 
contained in the notification dated Dec. 3, 
1975. However, during the pendency of 
this writ petition, which was filed in 
February 1976, the State Government 
issued another notification dated June 
6, 1976, reducing the toll on the public 
service vehicles of the category referred 
to above from Rs. 20/- to Rs. 10/-, The 
petitioners thereupon filed a supplemen- 
tary affidavit and’ challenged the vali- 
dity of the said notification also. 


8. We. have already stated that 
Chathrawal bridge was completed in the 
year 1965 and the toll in respect of the 
said bridge was imposed immediately 
after it was open for traffic. Sri Sobha 
Ram, Upper Grade Clerk, in the office 
of the Executive Engineer, Provincial 
Division, P.W.D., Muzaffarnagar, has 
filed a ‘supplementary counter-affidavit 
on behalf of the respondents. Annex. ‘A’ 
to the -said affidavit. indicates the 
amount spent over the construction of 
the bridge and the toll tax realised from 
persons liable to pay the same from the 
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year 1965-66 to 1978-79 (both years in- 
clusive). In the said statement, certain 
other details which the respondents con- 
sidered to be relevant have also been 
mentioned. A glance at the said state-` 
ment reveals that as against the sum of 
Rs. 6,70,000/- spent by the Government 
over the construction of the bridge, the 
State Government had already realised a 
sum of Rs. 6,74,259/- as toll from the 
persons liable to pay. it. However, the 
statement indicates that in spite of the 
realisations made, a sum of Rs. 13,32,630/- 
was still due to the Government under 
the provisions of Section 2 of the Act. 
This remarkable result has been achieved 
by adding interest on the principal 
amount actually spent at rates varying 
from 7% to 10% and also by ‘adding the 
expenditure incurred on the realisation 
of toll and the maintenance of the 
bridge. The charges for collection of 
tolls in the year 1965-66 are shown in 
the statement as Rs, 5500/-. There has 
been a progressive increase in the collec- 
tion charges until a sum of Rs. 18,312/- 
is alleged to have been spent under the 
said head in the year 1978-79. The total 
sum which is said to have been spent as 
collection charges of toll as given in the 
statement amounts to Rs. 181240/-. The 
amount alleged to have been spent on 
the maintenance of the bridge is constant 
and is placed at Rs. 3500/- per annum. 
The interest on the sum spent ‘in the con- 
struction of the bridge has been worked 
out at Rs. 11,08,593/-. 


9. The language of Section 2 of. the 
Act of 1851 is peremptory. The collec- 
tion of- tolls under the said. provision is 
permissible only to meet the cost of con- 
struction of the bridge or its approach 
road. It can also be levied to meet any 
extraordinary repair which it is consid- 
ered necessary to carry out in order to 
maintain the stability of the bridge or 
road, as the’ case may be. The question 
which falls for our consideration is whe- 
ther the State is justified in charging in- 
terest on the amount actually spent on 
the construction of ‘the bridge and also 
the amount spent by it in the collection 
of tolls or in carrying on its ordinary 
repairs. 

10. Now it is not i in dispute ‘that the 
cost of constructing the bridge and its 
approach road were. made by the . State 
from its general revenues. No amount 
was borrowed by the State Government 
from any financial agency for this pur- 
pose. The State Government has not paid 
any interest on the sum spent by it in 
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the execution .of the project.- We are, 


therefore, of the opinion that the State . 


Government is not justified in charging 
interest varying from 7% to 10% on the 
actual amount spent by it. The notional 
interest worked out on the actual ex- 
penditure made from the general re- 
venues in the. construction will go on 
accumulating and the levy of toll would 
become perpetual so long as the bridge 
continues to exist. This is not the inten- 
tion behind Section 2 of the Act of 1851. 


14. Construction .of roads and bridges 
is a part of the welfare activity of the 
State. In crder to promote trade, com- 
merce and free intercourse, it is incum- 
bent on the State to construct more 
roads and bridges. With a view to usher 
an era of prosperity and well being, 
this activity must continue to be . per- 
formed by the State. If.a road or bridge, 
es the case may be, is 
the State from its general revenues, it is 
not called upon to pay interest to any- 
body. In making the constructions, the 
_ revenues of the State are being legiti- 
mately spent in fostering the well being 
‘of the people. There may be. cases 


where in order to construct a bridge or, 


a road, the Government or its instru- 
mentality borrows money from a finan- 
cial institution and agrees to pay inter- 
est thereon. It is only in such case- that 
the interest paid by the Government or 
its instrumentality can be said to be in- 
cluded in the cost of the construction of 
‘the bridge or road. As already indicat- 
ed, this has not happened in the instant, 
case, We are, therefore, of the ‘opinion 
that no interest on ‘the actual amount 
spent by the Government in the -con- 
struction of the bridge can be taken into 
account in working out the cost of the 
Hindan bridge in the instant case. 


12. ‘The position with regard. to the 
collection charges is however, 
The net amount received by the Gov- 
ernment as tolls can only go to meet the 
cost of its actual construction. ‘There is 
a reasonable nexus between the amount 
charged as cost of ‘construction and the 
cost incurred in the collection . of tolls. 


On behalf of the petitioners, it has been _ 


urged that the Government has a large 
staff for the realisation of its’ revenues 


and the toils could be collected by the. 


said staff. This argument, however, is 
fallacious and cannot be accepted. Sec- 
tion 2 of the Act of 1851 itself indicates 


that the Central or the State Govern- 


ment may place the collection of tolls 


under the management of such persons. 
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different. 
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as may appear to il proper and all per- 
sons employed in the management and 
collection -of such tolls shall be liable to 
the same responsibilities as would belong 
to them if employed in the collection of 
the land revenue. | There are detailed 
provisions in the Act for the recovery of 
tolls and also for the penalty for its 
evasion. The collection of tolls has ne- 
cessarily to be entrusted-to a separate! 
Staff and the cost incurred in employing 
such staff is a legitimate charge which 
should be taken into! account in working 
out the actual amount realised by the 
Government BERN the cost of con- 
struction. . 


13. We have already pointed out that 
the cost incurred in the maintenance of 
the bridge are stated to be Rs. 3350/- per 
annum throughout. | There is a real dis- 
tinction between the cost incurred in 
the maintenance and . the repair. of a 
structure, The maintenance of a struc- 
ture is a routine. aċtivity which has. to 
be distinguished from its repairs. ‘Main- 
tenance’ means ‘to preserve or to keep 
in good condition.’ | The object of ‘the 
maintenance of a structure is to prevent 
its falling into decay. On the other hand, 
the word ‘repair’ indicates the restora- 
tion to a good and sound condition of a 
structure which hasi been decayed or 
damaged. Section 2, of the Act of 1851 
permits the levy of toll only if the road 
or bridge is repaired. It does not con- 
template of a levy. of toll. merely on the 
ground of its maintenance. We are there- 
fore, of the opinion! . that the amount 
spent towards the cost of the- construc- 
tion of a bridge will] not include any sum 
which had., been ‘spent in its maintenance. 
No toll is chargeable under, Sec. 2 of 
the Act of 1851 to meet the expenses 
incurred in the maintenance. i 


14. The net result of the above dis- 
cussion is that whereas the State Govt. 
had spent a total sum of Rs. 6,70,000/-, 
in the construction of the bridge in ques- 
tion and its approach road, it has also in- 
curred an expenditure of Rs. 1,81,240/- 
towards the cost of the staff ` ' appointed - 
to realise the toll tax. The total sum 
thus payable to ‘the State Government. 
up to the end of the year 1978- 79 would 
come to Rs. 8,50,124/-. It is admitted 
that a sum of Rs. 6,74 259/- had been 
realised by the State -Government up to 
the end of the year 1978-79, The annual 
realisation of the toll’ tax during the 
year 1978-79 was tọ the tune of Ru- 
pees ` 1,50,285/-. It , would be reason- 
able to presume that the realisation 
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would have remained at the same level 
during the yéars 1979-80 and 1980-81. In 
this way, the State Government had al- 
ready been - duly compensated for - the 
amount spent- by it in the’ construttion of 
ithe bridge and its approach roads -as 
well as the cost ofthe staff appointed 
to realise the toll tax. The State Gov- 
ernment is not entitled to. realise any 
further toll tax i in respect of the Hindan 
Bridge” 

15. The result is that the writ petition 
succeeds and is heréby allowed. A writ 
of mandamus is issued to the respondents 
not to realise any toll tax from the pe- 
titioners under Section 2 of the Indian 
Tolls Act of 1851 read with Section 3 of 
the Act 15 of 1864.. The petitioners are 
entitled to their costs from the respon- 
dents. P g 

Petition allowed. 


AIR 1981 ALLAHABAD 75 
DEOKI NANDAN, J. 

Nagta Singh, Appellant v. Shiv Singh 
and others, Respondents. 

Second Appeal No. 2151 of 1970, Dj/- 
§-1-1981.* 

(A) Limitation Act (36 of 1963), Arti- 
cles 64 and 65 — Defendant not having 
right to suit land being illegitimate son 
of plaintiff's mother, continuing to be in 
separate possession of suit land — De- 
fendant also recorded as maurusidar in 
Khatauni Possession of defendant 
after death ‘of plaintiff’s mother must be 
deemed to be adverse and not’ permis- 
sive, 

Possession in order to be adverse has 
to be open and as of right. Such posses- 
sion is said to be hostile or adverse to 
the true owner by reason of the fact 
that it is adverse or prejudicial to his 
interest' and unless it is proved that the 
possession started with his permission or 
under a grant made by him, the posses- 
sion cannot be said to be permissive. 

(Para 5) 


Where the plaintiff and the defendant 
who was the illegitimate son of plaintiff's 


mother and had no right to be in posses-. 


sion of the suit land, had been in sepa- 
rate possession over specific portion of 
land, for a long number of years and 
his name was also recorded as a mauru- 


*Against judgment of I. P. Mithal, Civil 
and Sessions J., Tehri-Garhwal, DJ- 
25-7-1970. 
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sidar in khatauni the defendant’s posses- 
sion of the land after the death of the 
plaintiff's mother could only be deemed 
to be adverse when it were not shown 
that the plaintiff expressly permitted ‘the 
defendant to remain in possession of the 
Jang either as a licencee or a sub-tenant. 
(Para 5) 

B Civil P. c (5 of 1908), Sec. 11 — 
Constructive res judicata — Question of 
title as a Maurusidar of land in- defen- 
‘dant’s possession could not have been 
raised in earlier suit — Point cannot be 
constructive res judicata by reason of 
the decision against defendant's title in 
earlier suit. (Para 5) 


Shri. Kant Sharma ‘and L. P. Naithani, 
for Appellant; R. B. Vidyarthi and N. D. 
Pant, for Respondents. 


JUDGMENT:— This is a defendant’s 
second appeal in a suit for possession 
over certain plots of land and a house 
in village Gorti Kanda, Patti Bharpur of 
the district of Tehri Garhwal. The tria 
court dismissed the suit but the lower 
appellate court decreed it, hence this 
second appeal. 


2. One Lalloo was 
Smt. Rupdei. They had a 


pä 
married to 
son Badru. 


Luthi Singh, Shiv Singh, Gajadhar and 
Budh Singh, the plaintiffs are the 
sons of Badru. Smt. Bisweshwari and 


Smt, Sateswari defendants respondents 
Nos. 2 and 3 are his daughters. Of the 
four plaintiffs only Shiv Singh has been 
impleaded as the first respondent, as it 
appears that in the lower appellate court 
only Shiv Singh, the second plaintiff, 
had appealed from the trial court’s de- 
cree, and he had not impleaded the 
other’ plaintiffs as respondents, After 
Lalloo’s death Smt. Rupdei took Galya 
as a Kathala and Nagta Singh, the de- 
fendant appellant, was born of their 
union. 


3. It appears. that the agricultural 


‘lands of which Lalloo was a Maurusidar 


were being enjoyed in two equal shares 
by Badru and WNagta Singh and the 
name of Nagta Singh was also entered 
in the Khatauni as a Maurusidar of the 
land along with Badru and there was 


no difficulty so long as Smt. Rupdei was 


alive, According to the statement of the 
plaintiff respondent Shiv Singh, who ap- 
peared as P. W. 1, that was recorded on 
15th July, 1969, Smt. Rupdei died ‘some 
15 or 16 years ago. That would put the 
date of her death somewhere in the 
year 1953 or 1954. Nagta Singh, the pre- 
sent defendant appellant had filed suit 
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No. 50 of 1961 on 30th October, -1961 ir 
the Munsif’s court for partition and sepa- 
rate possession over a half share.of the 
property of Lallo against Badru. That 
suit was dismissed on 30th March, 1963. 
Badru’s defence in that case was thal 
Nagta Singh was an illegitimate son of 
his mother; and that whatever 20 or 28 
nalis of land was in Nagta’s possession, 
was the share of the mother and not the 
share of Nagta as the heir of Lallo, The 
court of the Munsif Kirtinagar, which 
tried the case held that Nagta Singh was 


not the descendant of the original 
Maurusidar Lalloo, that the entry of 
Nagta’s name in the revenue records 


was either false or fraudulent and that 
he was accordingly not entitled to the 
relief of partition and dismissed the suit, 
vide judgment dated 30th March, 1963, 
Ext. 3. The first appeal therefrom was 
dismissed ky the court of the Civil 
Judge Tehri Garhwal, vide decree dated 
26th November, 1963, Ext. 4. It was 
alleged that a second appeal was filed 
in this Court, but it is undisputed that 
that appeal has been dismissed and the 
decree dismissing the partition suit filed 
by Nagta Singh in respect of the land in 
suit has become final. Badru died dur- 
ing the pendency of that litigation. The 
revenue records were corrected by ex- 
punging the name of Nagta Singh. Ext. 5 
shows that the Assistant Land Records 
Officer passed an order on 20th March, 
1964 expunging the name of Nagta Singh 
in accordance with the decree dated 25th 
November, 1963 of the court of the 
Civil Judge, Tehri Garhwal in that suit. 
There are three endorsements in the 
Khatauni extract Ext. I. The first dated 
2nd April, 1965 shows that on certain 
specified plots of land the name of Nagte 
Singh was ordered to be entered in 
‘class 5 (varg 5) by the Assistant Record 
Officer. The second endorsement dated 
9th June, 1965 shows that the name of 
Nagta Singh was ordered to be expunged 
from the main tenant’s column under an 
order dated 20th March, 1964 of the As- 
sistant Recards Officer. The third endorse- 
ment dated 30th May, 1967 shows that 
the name of Nagta Singh was expunged 
under an order dated 24th March, 1965 in 
Appeal No. 45 of 1963-64 even as an 
under-tenar:t of class § of the Maurusidar 
Badru. However, Nagta Singh appears tc 
have continued in possession and the suit 
giving rise to the present second appeal 
-was filed in the year 1968; Badru having 
died in the meanwhile on 14th EERE: 
1967. 


Nagta Singh v: Shiv Singh - 


trial court held that Nagta 


A.T. R. 

4 In. view of the- dismissal. of Nagta 
Singh’s Suit No. 50‘of 1961 for partition 
on the finding that he has-no title to the 


ao as a descendant or heir of Lalloo, 
the 


main point '- which survives 
for consideration in the present 
second appeal is whether Nagta 


Singh had perfected his title to the 
land by adverse possession, and that was 
the first issue raised at the trial: The 
Singh had 
perfected his title to the property in suit 
by adverse possession. The lower appel- 
late court has taken a contrary view 
holding that Nagta’s possession could be 
said to have become adverse only when 
he filed the earlier suit for partition, 
namely, Suit No. 50 of 1961, and 12 years 
not having elapsed from the date of the 


filing ef that suit, he could not be said 
to have prescribed title to the land by 
adverse possession,, According to the 


lower appellate coutt the ingredient of 
hostile possession is missing in the pre- 
sent case, that the plaintiff Shiv Singh 
had stated that the plots were given to his 
grandmother, that is, Smt. Rupdei, 
Nagta’s mother; that it is clear that she 
was simply in permissive possession and 
that after her death Nagta continued to 
remain in possession of the disputed pro- 
perty as he was living with Smt. Rupdei; 
and “it is clear that the possession of the 
defendant (Nagta) was also permissive”. 
According to the lower appellate court 
the defendant did not assert hostile title 
at any time during this period and clearly 
admitted that before the suit for parti- 
tion was filed by him “they were in 
peaceful possession separately.” and that 
“one did not interfere with the possession 
of the other” and the plaintiff Shiv Singh 
also stated that “after the death of his 
grandmother the parties did not inter- 
fere with the possession of each other.” 
According to the lower - appellate court 
“such a possession may continue for over 
100 years but it will never be adverse to 
the rightful owner.” Further, according 
to the lower appellate court the defen- 
dant Nagta Singh asserted hostile title 
in 1961 when he filed the suit for parti- 
tion. eoa 


5. Having heard learned counsel for 
the parties I am afraid that the lower 
appellate court has, misunderstood the 


meaning of adverse possession. Possession 
in order to be adverse has to be open and 
as of right. Such possession is said. to be 
hostile or adverse to the true owner by 
reason of the fact that it is adverse or 
prejudicial to his interest and unless it is 
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proved that the possession started with 
his permission or under a grant made by 
him, the possession cannot be said to be 
permissive.. The exclusive nature of 
Nagta’s possession over the land in suit 
does not seem to have been challenged 
by. the plaintiff. Inthe present case it ap- 
pears that although Nagta Singh had fil- 
ed the suit for partition which normally 
implies that the parties are in joint pos- 
Session, it appears that the parties, name- 
ly, Nagta Singh and Badru had been in 
separate possession over specific portions 
of land for a long number of years even 
before the suit for partition was filed. The 
suit for partition was filed not because 
Nagta Singh wanted a declaration of his 
share and the division of joint property 
into two separate portions and separate 
possession over the same. According to 
the recital in the judgment of the lower 
appellate court Nagta Singh had institut- 
ed a partition suit because he thought 
that the specific plots of land in his pos- 
session were less than his moiety share. 
Nagta’s name was already recorded when 
the suit for partition was filed by him as 
a Maurusidar of 1/2 share of the entire 
land, along with Badru whose share 
therein was also specified to be 1/2. 
Nagta’s name was struck off on account 
of the dismissal of the suit for partition. 
If the parties had been in joint possession 
it was not necessary for the plaintiff in 
the suit giving rise to the present second 
appeal to have sued for possession as he 
has done. The very fact that the suit for 
possession was filed over specific plots 
of land implies that Nagta had been in 
exclusive possession of those specific 
plots of land and this position had con- 
tinued since the very inception, The ex- 
clusive nature of Nagta’s possession did 
not undergo any change when his suit for 
partition was filed, or was dismissed. He 
asserted that Nagta Singh was in posses- 
sion of the land given to Badru’s mother 
Smt. Rupdei. Therefore, unless it were 
shown that Badru 
Nagta to remain in possession of the land 
either as a licensee or a sub-tenant, 
Nagta’s possession of the land after the 
death of Smt. Rupdei can only be deem- 
ed to be adverse to Badru. For, according 
_|{to the finding in the partition suit Nagta 
had no right to the land as an heir of 
Lalloo. Nagta was throughout claiming 
to be in possession of the land as a Mau- 
rusidar and not as an under-tenant of 
Badru and the fact that his name was re- 
corded over a 1/2 share in the land as 


Maurusidar clearly shows. that , Badru 
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expressly permitted - 
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must.have had notice of Nagta’s claim. 
Indeed, as seen above, Nagta was put 
into exclusive possession of specific plots 
of land and the suit giving rise to the 
present second appeal is for possession 
over those specific plots of land. It may 
be further observed that the period of 12 
years had not elapsed from the date of 
the death of Smt. Rupdei up to the date 
of the institution of Nagta’s suit for parti- 
tion and ft could not, therefore, be said 
that thè question whether Nagta’s posses- 
sion had become adverse since the death 
of Smt, Rupdei, and that Nagta could be 
said to have prescribed title as a Mauru- 
sidar of the land in his possession on that 
basis, could not have been raised in the 
earlier suit for partition by Nagta. The 
point cannot, therefore, be said to be con- 
structively res judicata by reason of the 
decision against Nagta’s title in the ear- 
lier suit. 


6. I am, therefore, of the opinion that 
the view taken by the lower appellate 
court that Nagta’s possession was. not 
adverse te Badru before the filing of the 
partition suit in the year 1961, is errone- 
ous, and it must accordingly be held that 
by the time the suit giving rise to the 
present second appeal came to be filed 
Nagta hac perfected his title as Maurusi- 
dar of the property in suit by more than 


-12 years edverse possession from the date 


of the death of Smt. Rupdei. 


7. In any view of the matter it was 
urged tha; Nagta was not liable to eject- 
ment, in view of the enforcement of the 
Kumaun and Uttarkhand Zamindari 
Abolition and Land Reforms Act, 1960. 
Since I have come to the conclusion that 
by the time the present suit was filed, 
Nagta had prescribed title as Maurusidar 
to the specific plots of land in his pos- 
session, and to which the suit giving rise 
to the present second appeal relates, and 
the suit for possession against him is 
liable to be dismissed on that ground, it 
is not necessary to consider the said plea 
sought to be raised by the application 
for amendment of the written statement. 
The application is accordingly dismissed. 


The papers filed by the parties in this 
Court: for ascertainment of the position 
of the parties in the revenue records 


after the 2nforcement of the Kumaun and 
Uttarkhand Zamindari Abolition and 
Land Reforms Act may be returned to 
them. a 

8. In the result the appeal succeeds 
and is allowed. The judgment and’ decree 
of the lower appellate court are set aside 
and the decree of the trial court is re- 
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stored, but in the circumstances I would 
direct the parties to bear their own costs 
in \ this Court. 

Appeal allowed. 


* AIR’ 1981 ALLABABAD B. 
V. K. MEHROTRA, J. 


`Smit. Sulochana, 
Kumar Chauhan, Respondent, 


“Second Appeal No. 32 (C) of 1979, D- 
28- 11- 1980.7. 


(A) Hindu tutelage Act (25 of 1955), 
JS. 13 (1) (ia) — “Cruelty” — Suit for 
dissolution of marriage inter alia, on 
ground of adulterous life led by wife — 
Allegation by wife in her written state- 
ment that husband was having adulterous 
relationship with ; his sister-in-law — 
Allegation of wife did not constitute 
cruelty. AIR 1978 AN 255, Rel. on. 

{Para 13) 


(B) Hindu Marriage Act ‘(25 of 1955), 
Ss. 13 (1) (ia), 20 and 21 — Alababad 
High Court Hindu Marriage and Divorce 
Rules (1956), Rr. 4 and 5 — Suit for dis- 
Solution of marriage —-. Absence of 
ground of cruelty in petition — Ground 
taken by replication. on basis of allega- 


tions in written statement — No relief - 


could be granted on that ground — (ù 
Civil P. C. (1908), O. 6, Rr. 1 and 2 (1) — 
(ii) Divorce Act (4 of 1869), Sch. Form 
No. 8). Doe 


Where in a suit for disouion of mar- 
riage the husband had not put forward 
cruelty as a ground upon which he sought 
relief against his wife but included it 
later in the replication he filed after the 
wife had alleged in her written statement 
that her husband was having adulterous 
relation with his sister-in-law, no relief 
on the -ground of cruelty could be grant- 
ed when the same was not put forward 
in the petition. Case law discussed. . 
(Para 12) 


The requirement that the facts on 
which the claim to relief is founded shail 
be stated in every petition as distinctly 
as the nature of the case permits contain- 
ed in Section 20 and as prescribed by the 
Rules, is of an overriding nature which 
clearly rule out the grant of relief on 
the ‘basis of allegations contained in - the 
replication. (Para 12) 


- *Against judgment and decree of I. P. 
Singh, 5th Addl. District & S. J., Saha- 
ranpur, D/- 23-1-1979. 
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Sulochana: v. Ram.Kumar 


Appellant v. Bam . 


A: ER. 


a 
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Cases Referred: - Chronologicat - Paras 
AIR 1978 All 255: 197g All LJ 284 13 
AIR 1977 Punj & Har 68 ` 12 
AIR 1972 All 25° : 15 


n F 
AIR 1964 SC 164 | 7 15 
AIR 1953 SC 235 | 


‘AIR 1930 PC 57 (1)' 14 


(1886-7) 11 Moo Indi App 468 ee). 4 
H. S. Nigam, for Appellant; K. L. Gro- 
ver, for, Respondent! 


JUDGMENT: This second appeal is 


-by the wife who is aggrieved by a decree 


of judicial separation passed by the Civil 
Judge, Roorkee on April 15, 1978 in mat- . 
rimonial Case No. 126 of 1974 and affirm- 
ed by the 5th Additional District and Ses- 
sions Judge, Saharanpur by his order 
dated January 23, roe in Civil Appeal 
No. 132 of 1978. A 

2. The petition was presented by the 
husband, respondent jin this. appeal, on 
August 12, 1974. In this petition. it was 
prayed that his marriage with the appel- 
lant which was solemnised on May. 10, 
1965 be dissolved by! a decree of divorce 
or, alternatively a deeree for judicial se- 
paration be passed’ in favour of.the bus- 
band. The relief aforesaid was sought by 
the husband on allegations which. were 
in substance these: 

The appellant (Smt. adodoan was 
married to him according to Hindu Vedic 
rites on May 10, 1965 at village Bishan- 
pura Roehalki, Pargana. Jwalapur, District 
Saharanpur and she has a son aged about 
two: years; the appellant was found:to be 
of extremely harsh; temperament -and 
loose character and) desirous :of living 
with her parents where she lived for 
most of the time. She had only. passed 
High School at the timè of her marriage 
but had obtained her Degree of M.A. by 
the time the petition was presented. She 
had adulterous connection with various 
persons. The appellant was in service in 
village Bongala. Whenever she came to 
the house of the husband for short inter- 
vals she used to cause ‘mental agony to 
him and even attempted ta administer 
poison to him and also tried to contact 
some Siana in order: to cause insanity to 





‘the husband so as to! get rid of him. She 


assaulted his mother, and Bhabhi and 
there was danger to his life on. account 
of the’ appellant’s ways which she refus- 
ed to mend in spite of repeated requests. 
She had also deserted. him before two 
years of the presentation of the petition. 
The son, it was alleged in paragraph 17 
of the petition, was born to the appellant 
on account of her illicit connection with 


some other person. !' 


ri 
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3. The appellant’s. defence in her 
written statement, in the main, was that 
the petition was based upon incorrect 
allegations and that, in fact, it was, the 
respondent who had been treating — her 
with cruelty. She lived with the husband 
at his residence and discharged. her mari- 
tal obligations and the son was born 
of their wedlock; since the respondent 
had not cared to maintain her, she had 
to serve for a period of about seven 
months between February, 1973 and Au- 
gust, 1973 to maintain herself and her 
minor child on a salary of Rs. 150 per 
_ month; false allegation of.adultery had 
been levelled against her even though the 
truth of the matter was that “the rela- 
tions of the petitioner (husband) with his 
Bhabhi Shrimati Satyabhama are not 
above board and which were suspected 
by the respondent (wife). The respondent 
showed her unpleasantness over this 
whereupon the petitioner beat up the 
respondent and used abusive language as 
against the respondent.” That since the 
respondent (wife) was not able to com- 
promise the situation the petition has 
been got filed by the said Srimati Satya 
Bhama”. The husband also had illicit re- 
lation with other girls of whom one was 
Sabita to whom he wrote letters as well. 
The husband was living in adultery. The 
husband was also annoyed with her on 
account of the failure of her father to 
meet the demands about dowry. 


4. A replication was filed by the re- 
spondent-husband and in paragraph 14 
thereof it was stated. that “the charges of 
adultery on the part and against the 
plaintiff are not only false but amount 
to mental cruelty to the petitioner.” 

5. The trial Judge framed the follow- 
ing issues: 

“L Whether the defendant treated the 
plaintiff with persistent and repeated 
cruelty so as to cause reasonable appre- 
hension in the mind of the plaintiff that 
it would be harmful and injurious for 
him to live with her? ; 

2. To what relief if any is the plaintiff 
entitled? 


3. Whether the petitioner demanded 
the dowry from the respondent who fail- 
ed to fulfil his desire. If so, its effect? 

4. Whether the petitioner has got illi- 
cit relation with girls Savita and others? 

5. Whether Jitendra Kumar: is son of 
the petitioner or not?” 

5A. Dealing with issues Nos. 1 ‘and 3 
to 5 together, the trial Judge found that 
the husband had failed to establish ‘the 
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various reasons put forward by ‘him for 
seeking relief in. the .case. He, however, 
observed that “the allegations made! by 
the respondent against the petitioner |that 
he had illicit connection with his brother’s 
wife Smt. Satyabhama are also there on 
the record though these facis are | not 
established on the record as the same has 
been denied by the petitioner and 
brother Banarsi Das (P.W. 4).. Yet is 
show the actual state of affairs and 
condition prevailing in the house of the 
petitioner so far as the mental and physi- 
cal condition in which the respondent had 
to live in the house of the petitioner eres 
It is evident that both the parties have 
levelled allegations and counter-allega- 
tions against each  other...... There is 
allegation and counter-allegation by |both 
the parties alleging the facts of cruelty 
and adultery against each other. I | find 
that the married life of the parties, has 
now broken and the behaviour of | the 
respondent and the allegations made by 
her in her statement and also in; the 
pleadings making charges against! -the 
petitioner for illicit relations with: his 
brother’s wife Smt, Satya Bhama amount 
to cruelty and there is no chance of re- 
conciliation between the parties. Looking 
at the allegations and the counter-allega- 
tions made by the parties and the | fact 
that the small child aged about 5 years 
is still there born from their wedlock, in 
the present facts and the circumstances 
of the case, I find it reasonable and pro- 
per to grant. the alternative relief; for 
judicial separation instead of divorce to 
the parties so that they may try to re- 
concile their differences in future and 
may set right their broken married life 
for their own life and life of the small 
child”, He, therefore, passed a decree for 
judicial separation. 
6. The wife took the matter in appeal. 
The appellate court, on consideration of 
evidence afresh, took the view that the 
husband had failed to establish | the 
grounds alleged by him in the petition. 
It, however, held that the husband ; had 
made out a case for judicial separation on 
the 
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charge levelled against him by 

Sulochana (appellant) that he was a 
of loose character and that he was 
ing illicit relations with his brother’s ; 
Sabita and ‘other women and girls......... 
Smt. Sulochana has failed to substantiate 
her allegation that Ram Kumar (husband) 
is having illicit relations with his|bro- 
ther’s wife named Smt. Satyabhama...... 
The discussion made above, however, 
shows that Smt. Sulochana aren a 
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false charge of adulterous behaviour 


against Ram Kumar which amounts to 
cruelty on her part. For this reason 
alone, as held above, Ram Kumar was 


entitled ‘to judicial separation”, It there- 
aiter proceeded to endorse the conclusion 
of the trial court that reconciliation be- 
tween the parties was impossible and that, 
therefore, there was no reason to inter- 
fere with the decree for judicial separa- 
tion granted by the trial court. 


7. The learned counsel for the parties” 
have, in the first instance, joined issue 
on the question as to whether on the 
findings reccrded by the two courts be- 
low, the decree for judicial separation 
cculd be sustained. The principal 
mission of Sri D. P. S. Chauhan for the 
appellant has been that it was not per- 
missible in law to grant a decree for judi- 
cial separation on the basis of an accu- 
sation of unchaste life on the part of the 
husband contained in the written state- 
ment filed by the wife and upon proof 
of the falsity of that accusation after con- 
cluding that the husband had failed to 
establish the allegations made by him 
in the petition, which did not contain an 
allegation to the effect that the wife was 


guilty of having treated him with cruelty . 
by imputing an adulterous and unchaste 


life to him. Sri K. L. Grover, for the 
respondent-husband, has, to the contrary, 
ccntended that the mere absence of any 
allegation in the petition of the nature 
upon which the two courts below have 
founded the decree for judicial separa- 
tion, cannot be held sufficient to dis- 
entitle the husband to the decree, parti- 
cularly, when that allegation was made 
in the replication and was subject mat- 
ter of an issue at the trial. It is obvious 
that if the contention of Sri Chauhan is 
upheld, it would not be necessary to 
consider his other submission that the 
courts below were not right in their view 
that a false accusation of unchastity 
would amount to cruelty or that the 
finding about the allegation by the ap- 
pellant being false was vitiated as being 
based upon evidence which was inadmis- 
sible in law. 

8 The relevant provisions of the 
Hindu Marriage Act, 1955 (as amended by 
the Marriage Laws (Amendment) Act, 
1976 (Parliament Act 68 of 1976), (here- 
inafter be referred as the ‘Act’), in so far 
as it is material, reads: 

“10. Judicial Separation-—— (1) Either 
party to a marriage, whether solemnised 
before or after the commencement of this 
Act may present a petition praying for 
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a decree for judicial separation on any 
of the grounds specified in sub-section (1) 
of Section 13, and in the case of a wife 
also on any of the grounds specified in 
sub-section (2) thereof, as grounds on 
which a petition for'divorce might have 
been presented.” 
in its 


relevant part, reads 


thus: 

“13. Divorce— (1) Any marriage solem- 
nised, whether before or after the com- 
mencement of this Act, may, on a peti- 
tion presented by either the husband or 
the wife, be dissolved by a decree of 
divorce on the ground that the other - 
party— 

(i) has, after the solemnization of the 
marriage had voluntary, sexual inter- 
course with any person other than his or 
her spouse; or 

(ia) has after the solemnization of the 
marriage, treated the petitioner with 
cruelty; or 


(ib) has, deserted the petitioner for a 
continuous period of! not less than two 
years immediately preceding the presen- 
tation of the petition; or............ 


“13-A. In any proceeding under this 
Act on a petition for dissolution of mar- 
riage by a decree of divorce, except in so 
far as the petition is founded on the 
grounds mentioned in clauses (ii), (vi) 
and (vii) of sub-section (1) of Section 13, 
the court may, if it considers it just so to 
do having regard to the circumstances of 
the case, pass instead a decree for judi- 
cial separation.” 

Section 20 of the Act reads; 

"20. Contents and ‘verification of peti- 
tions.— i 

(1) Every petition presented under this 
Act shall state as distinctly as the nature 
of the case permits the facts on which 
the claim to relief is founded and, except 
in a petition under Section 11, shall also 
state that there is no collusion between 
the petitioner and the other party to the 
marriage. 

(2) The statements. contained in every 
petition under this Act shall be verfied 
by the petitioner or some other compe- 
tent person in the manner required by 
law for the verification of plaints, and 
may, at. the hearing, be referred to as 
evidence.” 

Section 21 of the Act reads: 

“21. Application of Act 5 of 1908— Sub- 
ject to the other provisions contained in 
this Act, and to such rules as the Hish 
Court may make in this -behalf, all pro- 
ceedings under this Act shall be regulat- 
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ed, as far as may be, by the Code of Civil 
Procedure, 1908 (5 of 1908).” 
Section 23A of the Act reads: 


: "23A. Relief. for respondent in divorce 
and other proceedings— In any proceed- 
ing for divorce or judicial separation or 
restitution of conjugal rights, the respon- 
dent may not only oppose the . relief 
sought on the ground of  petitioner’s 
adultery, cruelty or desertion, but also 
make a counter-claim for any relief 
under this Act; on that ground; and if the 
petitioner’s adultery, cruelty or deser- 
tion is proved, the court may give to the 
respondent any relief under this Act to 
which he or she would have been entitled 
if he or she had presented a petition 
seeking such relief on that ground.” 

9. A perusal of the aforesaid provi- 
sions would show that for seeking relief 
- either of judicial separation or of disso- 
lution of marriage by- divorce, a petition 
is to be presented by a spouse mention- 
ing therein as.distinctly as the nature of 
the case permits the facts on which claim 
to the relief is founded. The statement 
so made in the petition is to be verified 
by the petitioner (or some other compe- 
tent person) in the manner laid down for 
verification of the plaint in the Code of 
Civil Procedure which is to regulate, as 
far as may be, the proceedings - under the 
Act subject to the other provisions con- 
tained in the Act, The respondent can put 
forward the ground, inter alia, of cruelty 
on the part of the petitioner not only as 
opposition to the relief sought by the 
petitioner but also by way of a counter- 
claim for a relief on that ground and it 
would be open to the court to give relief 
to the respondent upon such counter- 
claim in the same manner as if the re- 
spondent has presented a petition seek- 
ing relief on that ground. In other words, 
the relief which can be claimed on the 
basis of an allegation made in defence 
can be claimed by the respondent to the 
petition as if the said respondent had 
made an independent petition for such 
relief. 


10. Under the Code of Civil Procedure, 
‘pleading’ means the plaint or written 
statement in Rule 1 of Order VI, and as 
provided in Rule 2 (1) of the same Order 
“every pleading shall contain, and con- 
tain only,.a statement in a concise form 
of the material facts on which the party 
pleading relies for his - claim of defence; 
as the case may be, but not the evidence 
by which they are to be proved”. Rule 1 
(e) of Order VII requires that the plaint 
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shall contain the facts constituting 
cause of action and when it arose. 


11. Under the Hindu Marriage and 
Divorce Rules, 1956 framed by the Alla- 
habad High Court in exercise of rule- 
making powers conferred under the Act, 
it has been provided in Rule 4 that the 
petition made under the Act shall, so far 
as may be, with necessary modifications 
and adaptations, be the same as those 
prescribed in the Schedule to the Indian 
Divorce Act, 1869. Form No. 8 in the 
Schedule to the Indian Divorce Act deals 
with a petition for judicial separation by 
reason of cruelty. A perusal of this form 
reveals that specific details of the actions 
of the respondent on which the claim for 
relief is founded have to be enumerated 
with sufficient details, The particulars, 
which according to Rule 5 of these Rules, 
should be contained in the petition, in 
addition to those required to be given 
under Order VII, Rule 1 of the Code and 
Section 20 (1) of the Act, include the 
disclosure under clause (h) of the matri- 


monial offence or offences charged, set 
out in separate paragraphs with the 
time and place of its or their alleged 


commission. The statements contained in 
every petition, according to Rule 7, have 
to be verified by the petitioner (or some 
other competent person) in the manner 
required by the Code of Civil Procedure 
for verificaiton of a plaint. 


12. The provisions of the Code of Civil 
Procedure, as noticed earlier, are to re- 
gulate the proceedings under the Hindu 
Marriage Act subject to the other provi- 
sions contained in that Act or the Rules 
framed by the High Court as provided 
in Section 21 of the Act. The requirement 
that the facts on which the claim to re- 
lief is founded shall be stated in every 
petition as distinctly as the nature of the 
case permits contained in Section 20 o 
the Act and as prescribed by the Rules 
framed by the High Court, referred to 
above, is, therefore, of an overriding 
nature which would clearly rule out the 
grant of relief on the basis of the allega- 
tions contained in the replication which, 
according to a Division Bench of the Pun- 
jab and Haryana High Court in Jag Dutta 
v. Smt. Savitri Devi (AIR 1977 Punj & 









mission of Sri Grover that the allegation 
of cruelty on the part of the wife made 
in paragraph 14 of the replication could 
entitle the husband to seek relief on thai 
ground, even though no allegation had 
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been made ay him in the periton; can- 
not be accepted.. 
13. In Smt. Gurbachan Kaur v. Sar- 


dar Sarwan Singh (1978 All LJ 284): (AIR 
1978 All 255), J. M. L. Sinha, J. observed 
that “the allegation made by the appel- 
lant in the written statement that the 
respondent was having adulterous rela- 
tion with his sister-in-law could not, in 
the circumstances of the case, constitute 
an act of cruelty to warrant a decree for 
dissolution of marriage being passed 
against her.” The learned Judge made 
those observations after noticing the 
circumstance that the wife was provok- 
ed into making the counter-allegation of 
adultery on the part of the husband on 
account of improper and undesirable con- 
duct of the husband in making accusa- 
tion of unchastity against her: The sub- 
mission of Sri Grover is that the obser- 
vations of the learned Judge have to be 


read in the context of the peculiar facts. 


ot that case and have to be confined 
thereto. In view, however, of the provi- 
sions noticed: earlier ‘by me, it has to be 
held that the observation that-an allega- 
fion made by the wife in the written 
statement that the husband was having 
adulterous relations with . his sister-in- 
law could not constitute an act of cruelty 
to warrant a decree being passed against 
her, represents the correct legal position. 


14. On the undisputed factual posi- 
tion obtaining in the present case name- 
ly, that no allegation of cruelty on the 
part of the appellant was made by the 
respondent in the petition filed by him, 
it is obvious that the’ courts below mis- 
‘directed. themselves in law in passing the 
decree that they have. The fact that the 
parties led evidence about this allegation 
or that the courts below gave a concur- 
rent finding in favour of the husband is 
of no avail for, as provided in Sections 10 
and 13 of the Act, relief can be sought 
by the husband or the wife’ thereunder 
by presenting a petition and praying for 
relief therein on the ground, inter alia, 
that the respondent to the petition “has 
after solemrisation of the marriage 
treated the petitioner with cruelty.” In 
the absence of the ground of cruelty be- 
ing put forvvard in the petition, no relief 
on that ground can be granted even 
though evidence may have been led about 

fit. As observed by this court in Moin- 


uddin v. Imam-Uddin Ashraf (AIR 1972 


All 25) “it is settled law that though libe- 
ral consideration to pleading is to ‘be 
given in Indian Courts so as to allow 
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every question to be|raised and discussed 
in the suit yet a plaintiff cannot be en- 
titled to relief upon facts and documents 
neither stated nor referred to in the 
pleadings, vide Mohummud .Zahoor Ali 
Khan v. Mt. Thakooranee Rutta Kooer 
(1866-7) 11 Moo Ind App 468 (PC).” If a 
case is not pleaded, any amount of evi- 
dence led about it cannot enure to the 
benefit of the party who failed to plead 
that case and, as held by the Privy Coun- 
cil in Siddik Mohomed Sha v. Mt. Saran 
(AIR 1930 PC 57 (1)), cannot be looked 
into at all. It is settled that the decision 
of a case cannot be based on grounds out- 
side the pleading of ‘the parties and it is 
the case pleaded that has to be found. 


‘See, Trojan & Co. v. Nagappa Chettiar 


(AIR 1953 SC 235). 


15. The’ decision of the Supreme 
Court in Kunju Kesavan v. M. M. Philip 
(AIR 1964 SC 164) upon which reliance 
has been placed by Sri Grover, was not 
rendered in a case in which there was 
statutory requirement, as in the present 
case, that ‘the allegation upon which relief 
is sought must be made in the petition for 
such relief. That wasi a'case in which one 
of the questions was! whether the parties 
to the ‘cause had obtained exemption. 
from Part IV of the Travancore Ezhava 
Act, 1100. (Act III of 1100) ‘in the matter 
of succession and partition, It was ‘found 
by the‘ Supreme Court that even though 
in the pleadings there was no mention 
that such exemption) had been secured, 
the parties appearedito have joined issue 
on that subject, the copy of the relevant 
Gazette - Notification mentioning the 
names of those to. whom exemption had 
been granted had been filed and evidence 
was led about such | exemption having 
been applied for and obtained. The Sup- 
reme Court, in the circumstances of that 
case, felt that the parties went to trial 
fully understanding the central fact whe- 
ther the succession would be covered by 
the provisions of Ezhava Act or not. The 
absence of any issue, in the opinion of 
the Supreme Court, laid not lead to a 
mistrial, sufficient to vitiate the decision 
and that the subject of exemption was 
properly raised between the parties. In a 
case like the present, however, the fact 
that the parties were alive to the issue 
would not be enough to sustain a decree} 
in favour of the husband because of his 
failure ‘to put forward cruelty on the 
part of the wife as a ground upon which 
he was seeking relief against her, for 
such a plea had to be made by him in the 
petition itself in terms of the various 
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provisions of the Act noticed earlier. The 
decree of judicial separation cannot, -in 
these circumstances, be upheld. 

- 16. In the view that I have taken, it 
is unnecessary to -consider the other sub- 
missions made before me by the learned 
counsel for the parties. 


17. In sum, the appeal succeeds and is 
allowed. The decree of the court below 
is set aside, The respondent’s petition is 
dismissed with costs, 

> z Appeal allowed. 


AIR 1981 ALLAHABAD 83 
- MURLIDHAR, J. 
Smt. Sushila Devi, Appellant v. 
Kumar and others, Respondents. 
Second Appeals Nos. 2588 and 2696 -to 
2698 of 1972, D/- 26-11-1980. 


(A) Limitation Act (9 of 1908), S. 7 — 
Execution of gift deed by Karta in res- 
pect of house property — Omission by his 
elder son to file suit for possession — Suit 
by younger son after attaining majority 
for same — Not barred — S. 7 not at- 
tracted. (Para 3) 


(B) Limitation Act (9 of 1908), Ss. 6, 8, 
12 — Period of limitation — Computation 
of — Respondent born on 23-4-1939 — 
Filing of suit for possession by him on 
25-4-1960 as 24-4-60 was Sunday — Not 
barred — S. 12 not attracted. AIR 1950 
Pat 206 and AIR 1973 Mys 50, Dissented 
from. (Majority Act (1875), Ss. 3, 4). 

The specified age in law has to be com- 
puted as having been attained or com- 
pleted on the day preceding the anniver- 
sary of the birth day. AIR 1967 Mys 135, 
Foll. (Para 9) 

Where the respondent was born on 
23-4-1939 and filed a suit for possession 
of a house property in respect of which 
the gift deed was executed by his father, 
on 25-4-1960 as 24-4-1960 being Sunday; 
the suit would not be barred by Limita- 
tion’ as the respondent would 
be deemed to have attained the majority 
on 24-4-1957 and not on 23-4-1957. S. 12 
would not be attracted in such case. AIR 
1950 Pat 206 and AIR 1973 Mys. 50,° Dis- 
sented from. (Paras 6, 7, 9) 
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JUDGMENT:— These four second ap- 
peals are like the suits giving rise to them 
being disposed of by a common judgment. 
The main second appeal No. 2588 of 
1972 is by the defendant. Smt. Sushila 
Devi and arises out of a suit for posses- 
sion filed by Prem Kumar for ‘a house 
property in respect of which Prem Ku- 
mar’s grand-father Bhagwan Singh, 
father Ram Pratap and uncle Kishan 
Dutta had executed a gift-deed 7-7-39 
in favour of a deceased uncle’s widow 


- Kaushilya- Devi. Prem Kumar was born 


on 24-4-39. He filed the suit on 25-4-60 
(as 24-4-60 was a Sunday) claiming that 
he was filing it within three years of 
becoming a major. He alleged in the suit 
that the property was joint family pro- 
perty and the gift-deed was invalid. De- 
fendants Nos. 2-to 8 were the other mem- 
bers of the family namely his father, 
uncle and brothers. Defendants Nos, 9 to 
11 were tenants in part of this property. 
These tenants are the respective defen- 
dant-respondents in the remaining three 
appeals, The principal defendant in the 
suit was Smt. Sushila Devi who ‘claimed 
the property as successor of her husband 
Kripa Shanker in whose favour a Will 
dated 21-3-49 was said to have been ex- 
ecuted by Kaushilya Devi. The case of 
Sushila Devi in brief was that the gift- 
deed was valid and the property account 
of the Will dated 21-3-49 in due course 
had passed to her. 


2. The remaining three appeals are 
also by Sushila Devi but these are plain- 
tiffs appeals. These arise out of three 
suits filed by her for arrears of rent and 
ejectment against the three tenants afore- 
mentioned who are defendants Nos. 9 to 
11 of Prem Kumar’s suit, - 


3. In the main appeal four points were 
pressed by the learned counsel for the 
appellant. Three of these have no merit 
and may be briefly disposed of. This it 
was urged that (1) the gift-deed should 
be upheld as part of a family settlement 
and (2) that Prem Kumar’s father Ram 
Pratap had been adopted in | another 
family and consequently Prem Kumar 
had ceased to be a member of the joint 
family and had no right of suit left. Both 
the courts below have recorded concur- 
rent findings against the existence of any 
family settlement and adoption of Ram 
Pratap. No defect that can be 
taken note of in second appeal would be 
pointed out in these findings. ‘These must, 
therefore, be upheld as findings of fact 
not assailable at this stage. (3) It is next | 
urged that in view of Section 7 of the 


84 All, 


old Limitation Act, plaintiff had no right 
of suit left when his elder brother Ram 
Kumar who admittedly attained majority 
more than three years before the present 
suit had not challenged the  gift-dedd. 
There is no substance in this contention 
either. The settled view is that Sec. 7 
operates only if the other persons by 
whose act the plaintiff is said to be bourid 
was in a position to give a valid discharge 
on behalf of the plaintiff. In cases like 
the present the elder brother’s omission 
to file a suit within three years of his 
ceasing to be a minor would bar a sub- 
sequent suit by the younger brother after 
his own minority only if the elder bro- 
ther had been a Karta of the family and 
should be treated as representing the 
younger brother. This is not the case here 
for the father Ram Pratap who was and 
is the Karta of the joint family is alive 
and was himself an executant to the gift- 
deed and it is his act that is being chal- 
lenged by this suit. 

4. We then come to the main question 
of limitation. The appellant’s stand is 
that limitation expired on 23-4-60 and 
therefore, the suit filed on 25-4-60 was 
beyond limitation by two days. The re- 
spondents’ claim is that limitation expired 
on 24-4-60 but that date being Sunday 
was rightly instituted on 25-4-60. The 
question turns on the date from which 
the three years’ period under Section 8 
of the old Limitation Act is to be comput- 
ed when the date of Prem Kumar’s birth 
was 24-4-39. The appellants would com- 
pute the three years from 23-4-57 on the 
basis that the cessation on minority occur- 
red on 23-4-57 while respondents desir- 
ed computation from 24-4-57 on the 
ground majority was attained on 24-4-57. 

5. For deciding between the rival con- 
tentions it is proper to begin by clarify- 
ing certain preliminary points. Section 6, 
Limitation Act, 1908 speaks of institution 
of a suit “after the disability had ceased” 
and Section 3 limits the period of limita- 
tion to “three years from the cessation 
of the disability.” Therefore, there can 
be no question that the limitation of three 
years has to be computed from the “ces- 
sation of disability”. In the context in 
which they occur the word ‘after’ does 
not have meaning different from the 
word ‘from’ used in Section 8. It is thus 
clear that under the statute the limitation 
of three years is to be computed from 
the cessation of disability or the cessa- 
tion of the minority in the present case. 

6. Now the legal position is that 
minority has no statutory definition while 
majority ‘has such a definition under Sec- 
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tions 3 and 4, Indian Majority Act. The 
result is that statutorily ‘minority be- 
comes correlated to majority. Minority 
continues till majority is attained. Ces- 
sation of minority and attainment of 
majority are simultaneous. It would be 
Incorrect to speak ofi cessation of minor- 
ity as something different from the at- 
tainment of majority. For there are no 
rules prescribing when minority will 
cease. We are therefore left with the 
portion that it ceases. when majority is 
attained. The relevant parts of the rules 
prescribing the time: of attainment of 
majority contained in Sections 3 and 4, 
Indian Majority Act, 11875 are as follows. 


“Section 3......... however......... person 
shall be deemed to have attained his 
majority when he shall have completed 
his age of 18 years and not before. 

Section 4. In computing the age of any 
person, the day on which he was born 
is to be included as a whole day, and he 
shall be deemed to have attained majo- 
rity, if he falls within the first paragraph 
of S. 3, at the beginning of the twenty- 
first anniversary of that day, and if he 
falls within the second paragraph of Sec- 
tion 3, at the beginning of the eighteenth 
anniversary of that day.” 


Thus Section 3 speaks of attainment of 
majority on completion of the age of 18. 
Now on account of the date of birth be- 
ing counted as a whole day as laid down 
in Section 4, Indian Majority Act the age 
of 18 would be completed only at the 
end of the day preceding the 18th anni- 
versary of the birth day which is also the 
beginning of the birth day anniversary 
or day the beginning: of the first day of 
age 19. Thus the point of time at which 
the majority comes is the mid-night mo- 
ment, which is the . beginning of the 
18th birth anniversary day. This moment 
is both the end of 18th year and age 
when calculated in the light of the first 
part of Section 4 as well as the beginning 
of the 19th years of age. If the matter 
were open it could be described as and 
of the 18th year or beginning of 19th 
but because of Section 4, Indian Majority 
Act we can only speak of attainment òf 
majority at the beginning of 18th birth 
day of 24-4-57 in this, case. Even ‘though 
the point of time is the same we cannot 
say that majority was attained ‘at the 
end of 23-4-57. Consequently thé’ imo- 
ment of cessation of minority has also to 
be deemed to be the beginning of ‘24-4- 
57 in the present case and cannot be de- 
scribed as the end of 23-4-57. It is, there- 
fore, in my opinion not possible to treat 
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the cessation of minority .to have occur- 
red on 23-4-57 and calculate the period 
of limitation from 23-4-57 after applying 
Section 12 and excluding 23-4-57. We 
have to calculate limitation from the be- 
ginning of 24-4-57, 

7. The next question then arises is 
about the impact of Section 12, Limita- 
tion Act on the computation, The rel- 
evant clause Section 12 (1) dictates that 
in computing the period of limitation pre- 
scribed for any suit “the day from which 
such period is to be reckoned shall be 
excluded.” I am inclined to think that 
the rule would apply only where the 
commencement of limitation is from a 
date without specification of an hour or 
specification of an intermediate hour 
of the day. But would not apply where 
it is specifically stated that limitation is 
to run from the beginning of a day. The 
reason for Section 12 is merély to avoid 
taking into account part of day so that 
in calculating a year two dates of the 
same number are not included. This rea- 
son does not exist where limitation has 
to be computed not from a day but from 
the beginning of a particular’ day or for 
that matter from the end of ‘a particular 
jday. I would, therefore, hold that Sec- 
tion 12, Limitation Act will not come into 
play in computation of limitation under 
Section 8, Limitation Act and in such 
cases the first day from the beginning of 
which the limitation starts does not have 
to be excluded. 


8. It may be added that this ap- 
proach avoids the distinction between the 
day of cessation of minority and the 
day of attainment of majority. This also 
avoids any conflict between the provi- 
sions.of Sections 6 to 8, Limitation Act 
and the illustrations appended thereto. 
While the sections speak of limitation 
running from the cessation of minority 
Illustrations (a) and (c) of Section 6 and 
illustration (a) of Section 8 state that the 
person may institute his suit within the 
given time “from the date of his attain- 
ing majority. In Dlustration B of Sec. 6 
the note is that time runs “from the date 
when his insanity and minority ceased.” 
If cessation of minority is taken to have 
occurred on 23rd and attainment of majo- 
rity on 24th the conflict between the 
sections and illustration would become 
substantial. 


9. It remains to consider the cases on. 
the point cited before me. In Batuk Pra- 
sad v. Rudra Das (AIR 1950 Pat 206) it 
was held without much -discussion that 
limitation ran from the completion of the. 
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age of 18 years which was assumed to be 
the cessation of minority. Same position 
was adopted in Kuntappa v. A. K. Desai - 
(AIR 1973 Mys 50). In both these cases 
Section 12 was applied to exclude the 
last day of 18th year. While the result on 
the actual period of limitation of this 
new and my approach is the same I am 
respectfully unable to agree with the 
reasoning in these cases. In Vatsala Rani 
v. Selection Committee, (AIR 1967 Mys 
135) the question was merely whether a 
person born on 2nd October had attained 
16 years of age on the Ist October pre- 
ceding the 16th birth day. After citing 
Halsbury anc certain English cases as 
well as referring to Section 4, Indian 
Majority Act the Court held that this was 
so. The precise point in the present case 
did not arise for decision in that case 
but it is noticeable that the Bench ob- 
served that in Section 4, Indian Majority 
Act it was expressly provided that a 
person shall >e deemed to have attained - 
majority at the beginning of the 21st or 
18th anniversary of the birth day, They- 
went on to state but in the absence of any 
such express provision we think it is welll- 
settled that the specified age in law has 
to be computed as having been attained 
or completed on the day preceding the 
anniversary of the birth day. This obser- 
vation fully supports the view taken by 
me namely that the specified provisions 
of the Indian Majority Act rules out con- 
sideration of 23-4-57 as pertinent to the 
cessation of minority. I would, therefore, 
hold differing from the courts below that 
the suit was time barred. 

10. The leerned counsel for the appel- 
lant has rightly pointed out that this is . 
a case in which a gift-deed was executed 
by all the three adult members of the 
family and is being attacked after 20 
years by the son of one of the executants 
who was born only a few months before 
the gift-deed. Therefore, there is no 
equity in favcur of the plaintiff and the 
rule of limitation should be rigorously 
applied. 

11. The otker three suits to which ap- 
peals Nos. 2696, 2697 and 2698 of 1972 
relate were ejectment suits filed by Smt. 
Sushila Devi against the three tenants 
on the ground of default. In all these 
cases relationship of the landlord and 
tenant was challenged by the tenant on 
the basis of want of title in Sushila Devi. 
On the finding about Sushila Devi’s title 
the trial court found that there was no 
relationship of landlord and tenant be- 
tween the parties. Although it held 
the notice. of ejectment served in the 
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three cases to be valid it did not record 
any finding on the issue regarding rate of 
rent and finally dismissed the suit. In 
view of the reversal of the finding on the 
issue of title, these cases will have to be 
sent back for decision, after considera- 
tion of the other points involved therein 
including the matter of wilful default in 
payment of rent. 


12. All the four appeals are, there- 
fore, allowed. Judgments and decrees of 
the courts below are set aside. Suit No. 
12 of 1960 filed by Prem Kumar is dis- 
missed. But the parties are left to bear 
their own costs of that suit throughout. 
Suits Nos. 209, 210 and 211 of 1959 are 
sent back to the trial court for a fresh 
decision in the light of the decision on the 
question of title and other observations in 
this judgment parties in these cases shall 
be allowed an opportunity to amend their 
pleadings and lead such further evidence 
as they may desire. The parties of these 
suits bear their own costs in the ‘lower 
appellate court and this Court and the 
costs of the trial court shall abide the 
final result. 

Appeal allowed. 
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Janardan Prasad and another, Appel- 
‘lants v. Girja Prasad Seth, Respondent. 


Second Appeal No. 3028 of 1971, D/- 
“26-11-~1980.* 


(A) Transfer of eee Act (4 of 
1882), S. 122 — “Accepted by or on be- 
half of the donee” — Gift by grand 
mother in favour of grand children with 
a condition that their mother would act 
as guardian — Acceptance of gift by na- 
tural guardian would amount to appoint- 
ing the mother as agent of minors — 
She becomes a landlord within S. 2 (c) 
of U. P. Rent Act 3 of 1947 and is en- 


titled to serve on tenant a notice of de- — 


mand under $. 3 (1) (a) of that Act. 
(U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947), Ss. 2 (ec) and 
3 (1) (a)). 

A gift can be accepted on behalf of a 
minor by a natural guardian containing 
a condition that of the gifted property 
the person nominated in the gift deed 
Shall act as a manager. The acceptance 


*Against judgment and decree passed by 
Civil J. Gazipur, D/- 20-5-1971. 
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of a gift with such condition in the eye: 
of law would amount to recognition by 


the natural guardian of the nominated 


person as the manager or agent of the 


minor for the purposes of. such property. 
H y (Para 8) 

Where the gift ideed in favour of the 
minors by their maternal grand-mother 
recited that their | ;mother would manage 
the property of the donees during their 
minority, the father of the minors act- 
ing as their natural guardian was clear- 
ly entitled to accept the gift since the 
mere fact that it -provided that the 

mother will act las guardian of the 
minors for the property gifted cannot be 
characterised as an onerous term involv- 
ing any burden on the property or on 
the minors personally. The act of the 
natural guardian of the minors in accept- 
ing the gift together with all the terms 
contained therein amounted to a ratifica- 
tion and-recognition of the appointment 
of the mother of| the minors as their de 
facto manager for the property in suit. 
This act of the natural guardian amount- 
ed to his appointing the mother as the 
agent of the minors as far as the pro- 
perty gifted is concerned and consequent- 
ly she became in that capacity a “land- 
lord” within the|meaning of Sec, 2 (c) 
of U. P. Act No. IH of 1947 and was en- 
titled to serve on the tenant a notice of 
demand under Section 3 (1) (a) of that 
Act. (Case law discussed). 





(Paras 6, 8, 9) 
(B) Hindu Minority and Guardianship 
Ss. 11 and 8 — Dealing 
with the property of a Hindu minor — 
Giving of notice lof demand under Sec- 
tions 3 (1) (a) of U. P. Rent Act (3 of 
1947) on behalf of landlord, a Hindu 
minor. aged over five years, by his mother 
does not amount jto dealing with his pro- 
perty within S. 11 and the notice is valid. 
(U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947), S. 3 (1) (a) — 
Contract Act (1872), S. 186). 

A close analysis of Section 8 discloses 
that a mere notice of demand cannot be 
characterised either as an act of disposal 
of the minors’ property or as one deal- 
ing with their property. The scope of 
Section 11 must'be considered in: the 
light of Section !8. (Para 14) 

If the natural) guardian realizes rent 
due to a minor and appropriates it, 
it may be assumed he has dealt with the 
minor’s property! but by merely issuing a 
notice to the tenant requiring him to 
pay rent in arrears he cannot be said to 
be dealing with’ the minor’s property. 
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The demand has no direct -effect on the 
minor’s property at all and the guardian 
can be said at best to be dealing with 
the tenant. (Para 12) 
Further, in the instant case the gift‘ in 
favour of minors. which provided that 
their mother would manage the property 
gifted to them was accepted by their 
father, the natural guardian. > The 
mother’s positién on the acceptance of 
the gift of the suit property became that 
of an agent for the management of the 
gifted house appointed or in any event 
recognised and sanctioned as such by 
their natural guardian. An agent need 
not according to Section 186 of the Con- 
tract Act be appointed in any express 
manner. There is nothing in Section 11 
that could render a notice issued under 
Section 3 (1) (a) by an agent of - the 
owner of the demised premises illegal. 
(Para 14) 
Therefore, giving of a notice of demand 
under Section 3 (1) (a) of U. P. Act IIT of 
1947 on behalf of the landlord, who was 
a Hindu: minor (aged over five years) by 
his mother did not amount to dealing 
with his property within the meaning of 
Section 11 of the Act and the notice was 


valid. (Para 15) 
Cases Referred : Chronological Paras 
AIR 1979 SC 1745 A é 3 
AIR 1972 All 81 , 13 


AIR 1967 Mad 113 : 


(1966) 2 “Maa” 'LJ 
420° 8 


AIR 1967 Pat 8: . 13 
AIR 1949 FC -218 7, 11 
AIR 1932 All 444 : 1932 All LJ 301 6 
AIR 1928 PC 86: 26 Al LJ 598 © 6 
AIR 1927 PC 42: 25 All LJ 113 6 
(1894) ILR 16 All 185 6 
(1856) 6 Moo Ind App 393 (PC) 10 


D, C. Saxena, for Appellants, 

YASHODA NANDAN, J.:— When this. 
plaintiffs’ Second Appeal arising out of. 
a suit for recovery of arrears of rent, 
damages for use and occupation and -for 
ejectment of the defendant-respondent- 
came up ‘for hearing before a learned 
Single Judge, he referred the following 
question for the opinion of a Division. 
Bench : — 


“Whether the giving of a notice of. 


demand under ‘Section 3 (1) (a) of the 
U, P. (Temporary)'-Céntrol- of Rent and 
Eviction Act 1947, ‘ori behalf of a land- 
lord, who is a Hindu minor (aged over, 
5 ‘years) by the mother of the minor 
amounts to. a dealing with the property 
of a Hindu, minor, and whether the giv- 
ing n such ` a | otice will be a_valid no- 
tice ?” 
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Occasion for reference of the above quot- 
ed. question arose ‘because a learned 
single Judge of this Court in K. Kumar 
v. Onkar Nath (AIR 1972 AN 81) has held 
that giving of notice of demand and fil- 
ing a suit is not “disposing of or deal- 
ing with the property” within the con- 
templation of Sec. 11 of Act 32 of- 1956: 
The learned Judge hearing the appeal 
found himself in disagreement. For a 
proper appreciation of the controversy 
involved in resolving the question refer- 
red, it is necessary to set out in brief 
the relevant facts which have given rise 
to it. 

2. The two plaintiff-appellants were 
minors when the property in dispute was 
gifted to them by their maternal grand- 
mother. In the deed of gift which was 
a registered document she mentioned 
that their mother would manage the pro- 
perty of the donees’ during ‘their 
minority. The defendant-respondent is 
the tenant of the property.’ A com- 


- posite notice under Section 3 (1) (a) of 


the U. P. (Temporary) Control of Rent 
and Eviction Act (U.-P. Act No. II of 
1947) and Section 106 of the Transfer of 
Property Act was served on the defen- 
dant by tke appellants’ mother. Since 
the defendart neither paid the rent 
within the time permitted by law nor 
delivered possession of the property to 
the landlords the father of the plaintiffs 
who was their natural guardian as their 
next friend instituted the suit giving rise 
to this appeal. The claim was resisted 
on various grounds including certain le- 
gal pleas, inter alia that the notice serv- 
ed by the mother of the plaintiffs was 
invalid. The trial court’ dismissed the 
suit for ejectment but decreed the claim 
for arrears of rent in part. The lower 
appellate court partly allowed the plain- 
tiffs’ appeal and modified the decree for 
the amount realisable as arrears of rent 
by decreeing it for a larger sum. It held 
that since tke plaintiffs were over five 
years of age in view of the provisions of 
Hindu Minority and Guardianship Act 
1956 (hereinafter referred to as the Act), 
their natural guardian ‘was their father 
who was alive. It was found that in the 
absence of any evidence on the record 
that the platntiff-appellant had appoint- 
ed their mother as their agent for the 
purpose of issuing the notice in view of 
the provisions of the Act the noticé serv- 
ed by her was invalid and the defen- 
dant’s tenancy had not been terminated 
in .accordance with law. 

3. When the appeal came up for hear- 
ing before a learned single Judge, it was 


. 88 AI. 


-argued before. him that the act of issuing 
-a notice under Section 3 (1) (a) of U.P. 
Act No. III of 1947 did not amount to 
‘disposing of, or dealing with, the pro- 
perty’ of the minors within the meaning 
of Section 11 of the Act and consequent- 
ly the. courts below had gone wrong in 
holding that the notice was invalid. Re- 
lying on the decision of the Supreme 
Court in V. Dhanapal Chettiar v. Yaso- 
dai Ammal (AIR 1979 SC 1745) the 
learned single Judge held that service of 
a notice under Section 106 of the Trans- 
fer of Property Act was not necessary 
since the suit accommodation was gov- 
erned by the provisions of a State Rent 
Control Act and thus assuming that the 
notice under Section 106 was invalid it 
would not be a bar to decreeing the 
claim for ejectment if the case fulfils 
the requirement of Section 3 of U. P. 
Act No. III of 1947, According to Sec- 
‘tion 2 (c) of U. P. Act No. III of 1947 
“landlord” means “a person to whom 
rent is payable by a tenant in respect of 
any accommodation and includes the 
agent, attorney, heir, or assignee of such 
person.” The learned single Judge ap- 
pears to. have been of the view that the 
mother by reason of the fact that she 
had been appointed guardian of the pro- 
perty of the minors by the donor could 
not be considered to be their agent as 
would appear from the following obser- 
vations made in the referring order :— 
_ “A minor cannot act on his own. He 
must act through a guardian, either na- 
tural or one appointed through Court. If 
he cannot act on his own how can he 
have an, agent, attorney or assignee, to 
act on his behalf? His mother cannot 
‘be his agent or attorney or assignee for 
in each case such a person must be ap- 
pointed as such. It postulates an act by 
or on behalf of such a person ie, the 
minor. Since the minor cannot act on 
his own and can act only through a 
guardian, consequently, the guardian 
must be one who is legally competent to 
act as guardian.” . 


4. The learned single Judge further 
appears to have been inclined to take 
the view that giving of a notice under 
‘Section 3 (1) (a) of U. P. Act No. III of 
1947 by the mother who was not the ap- 
pellants’ natural guardian within the 
meaning of Section 4 (c) of the Act read 
with Section 5 thereof amounted to deal- 
ing with their property for the purposes 
_ of Section 11 of the Act and the notice 
- consequently was- illegal. - 
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5. The question referred by the 
learned single Judge has to be consider- 
ed from two different aspects. In the 
first place, it has to be examined as to 
whether the mother of the appellants 
appointed by the donor as guardian of 
the property gifted to them by the gift 
deed could be considered to be their 
agent for the purposes of Section 2 (c) of 
U. P. Act No. III of 1947 and was thus 
competent as ‘landlord’ to give a notice 
under Section 3 (1) (a) of that -Act. If 
the conclusion is that she was a ‘land- 
lord’ within the meaning of Sec. 2 (c) of 
U. P. Act No. III of 1947 being an agent 
of the appellants, the next question that 
would need consideration is as to whe- 
ther such a notice) amount to dealing 
with the appellants’ property within the 


meaning of Section 11 of the Act. We 
shall now proceed to consider the first 
question. | 

6. Neither the Hindu Law nor the 


Act prohibit either a natural or a de 
facto guardian from acquiring a property 
for a minor in the absence of there be- 
ing any onerous consequences as a re- 
sult of the acquisition on the minor. By 
means of the gift deed dated 15th Feb., 
1956 which was a registered document 
and is on record, the grand-mother of 
the appellants had gifted to them two 
houses. The gift deed provided that not 
the father but the! mother of the minors 
would act as the guardian for the gifted 
property. The father of the appellants 
acting as their natural guardian was 
clearly entitled to! accept the gift since 
the mere fact ‘that it provided that the 

mother will act as guardian of the minors 
for the property gifted cannot be char- 
acterised as an onerous term involving 
any burden on the property or on the 
minors personally. Under Sec. 122 of the 
Transfer of Property Act a gift of exist- 
ing movable or! immovable property 
made voluntarily and without considera- 
tion by the donor can be ‘accepted by or 
on behalf of the donee’, The use of the 
words ‘accepted by or on behalf of. the 
donee’ shows that 'the donee might be a 
person unable to express acceptance of 
a gift being a-minor and it may be ac- 
cepted on his behalf by his natural guar- 
dian. Sec. 122 does not require the ac- 
ceptance of a gift of movable or immov- 
able property being express and it may 
be inferred (Anandi Devi v. Mohan. Lal, 
AIR 1932 All 444); Where a gift deed 
was delivered by a donor to the donee it 
has been held by the Privy Council that 
on delivery of thè deed there was ac- 
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ceptance of ‘the transfer within 
- meaning of- the section and the gift be- 
came effectual subject to registration as 
required by Section 123 of the Transfer 
of Property Act. (See Kalyanasundaram 
v. Karruppa, AIR 1927 PC 42 and 
Venktasubba Srinivas v; Subha Rama, 
AIR 1928 PC 86). Acceptance has been 
held proved by this court also in a case 
under the Hindu Law by the donee’s pos- 
session of the gift deed (See Balmukund 
v. Bhagwan Das, (1894) ILR 16 All 185). 


7. The registered gift deed was pro- 
duced by the father of the appellants. It 
thus can safely be held that the gift was 
accepted by the minors’ natural guardian 
with the condition that their mother 
would act as guardian in respect of the 
property gifted. No term of the gift deed 
was repudiated by the father of the ap- 
pellants, There was in fact acquiescence 
and ratification of all the terms of the 
gift deed. It was observed by Kania, 
C. J. in Sriramulu v. Pundarikakshayya 
(AIR 1949 FC: 218) that :— 

-“In my opinion, much of the apparent 
conflict of views will. disappear if a de 
facto guardian is described as a de facto 
manager. In law there is nothing like a 
de facto guardian. There can only be 
a de facto manager, although the expres- 
Sion ‘de facto guardian’ has been used in 
text books and some judgments of 
Courts.” 


8. By reason of Section 6 of the Act 
the mother of the minors could not- in 
law be the natural or de jure guardian 
of the property of the minors and her 
status would thus merely be of a de 
facto manager or an agent of the donees. 
The act of the natural guardian of the 
minors in accepting the gift together with 
all the terms contained therein, in our 
view, amounted to a ratification and re- 
cognition of the appointment of the 
mother of the minors as their de facto 
manager for the property in suit. In our 
opinion, this act of the natural guardian 
amounted to his appointing the mother 
fas the agent of the minors as far as the 
property gifted is concerned. We have 
already stated that acting on the basis of 
the notice issued by the mother it- was 
the father of the minors who had: in fact 
instituted the suit which has resulted in 
this appeal. It is true as held in Raja- 
laxmi v. Minor Ramachandran, (1966) 2 
Mad LJ 420: (AIR 1967 Mad 113) that 
the mere fact that a person gifts pro- 
perty to a minor does not entitle him to 
“appoint a guardian for the minor in res- 
pect of that property but’ we are of the 
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view that a gift can be accepted on be- 
half of a minor by a’natural guardian 
containing a condition. that of: the gifted- 
property the person nominated in the 
gift deed shall act as a manager. The 
acceptance of a gift with such a condi- 
tion in the eye of law would amount to 
recognition by the natural guardian of 
the nominated person as the manager or 
agent of the minor for the purposes of 
such property, 

9. Under Section 183 of the Indian 
Contract Act any ‘person who is of the 
age of majority according to the law ta 
which he is subject, and who is of sound 
mind, may employ an agent. The minor 
himself since he has no consenting 
mind cannot appoint an agent but surely 
his natural guardian is capable of doing 
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‘so and in the instant case, in the circum- 


stances discussed above, we hold that. the 
father of the appellants while accepting 
the gift of the disputed property in the 


eye of law appointed the appel- 
lant? mother as their agent for 
the purpose of the property and 


consequently she became in that capa- 
city a ‘landlord’ within the mean- 
ing of Section 2 (c) of U. P. Act No. II 
of 1947 and was entitled to serve on the 
respondent-tenant a notice of demand 
under Section 3 (1) {a) of that Act. 

10. We now ‘move on to the question as 
to whether the notice served on the de- 
fendant under Section 3 (1) (a) of U. P. 
Act No. III of 1947 under the signature 
of the mother which was followed up 
by a suit by the father as next friend 
of the minors could be characterised as 
an act of dealing with the property of 
minors within the meaning of Sec. 11 of 
the Act. The question as to under what 
limitations and to what extent guardians 
of Hindu minors de jure or de facto 
were entitled to alienate the property of 
minors has been the subject-matter of 
discussion by the ancient commentators 
of Hindu Law as_also of decisions by law 


- courts for more than a century. As far 


back as in the year 1856 it was held by 
the Privy Council in Hunoomanpersaud 
v. Mt. Babooee Munraj Koonweree, (1856) 
6 Moo Ind App 393 that a de facto guar- 
dian has the same power of alienating 
the property of his ward as a natural 
guardian as would appear from the fol- 
lowing passage occurring in the judg- 
ment as reported, 

“Upon the third point, it is to be ob- 
served that under the Hindu Law, the 


‘right of a‘ bona fide incumbrancer . who 


has taken from. a ‘de facto -Manager a 
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charge on lands created honestly, for the 
purpose of saving the estate, or for the 
-benefit of the estate, is not (provided the 
circumstances would support the charge 
had it emanated from a de-facto and de 
jure manager) affected by the want of 
union of the de facto, with the de jure 
title.” 


11. This opinion of the Judicial Com- 
mittee formed the foundation for all the 
` decisions of Indian High Courts ‘till the 
coming into force of the Act. Its inter- 
pretation, however, led to a conflict of 
views-on the question as to whether a 
de facto guardian of .a -Hindu minor 
could pass a promissory note in the name 
of the minor so as to bind his estate and 
become consideration for a conveyance 
executed by the de facto guardian. The 
‘conflict was: set at rest by the Federal 
Court in the case of Sriramulu (AIR 1949 


`. FC 218) (supra) in which a unanimous 


decision was taken that according to 
English Law a guardian or manager had 
no such power and similarly in India 
also there existed no such authority in a 
guardian to give a covenant which would 
be binding on the minor or his estate.’- 


12. It was in this state of this aspéct 
of the Hindu Law as interpreted by auth- 
oritative pronouncements that the 
was passed by’ the Parliament which 
came into force on the ‘ 25th’ August, 
1956. We have to construe the přovi- 
sions of the Act in the historical back- 
ground of the existing exposition of the 
Hindu Law by commentators on the sub- 
ject and the pronouncements which were 
till then binding and prevailing. The 
preamble tc the Act discloses that it is 
“An act to amend and codify certain 
parts of the law relating to minority and 
guardianship among Hindus”. It does 
not purport to amend either U. P. Act 
No. IN of 1947, the Civil Procedure Codeé 
or any other enactment. According to 
Section 4 (c) read with Section 6 (a) of 
the Act the natural guardian of a Hindu 
minor, in respect of his person and pro- 
perty in the case of a boy is the father, 


provided that the custody of a minor ` 


who has not completed the age of five 
years is’ to be ordinarily with the 
mother. -According to the finding record- 
éd, on the date of the suit none of the 
appellants was less than five years of 
age and consequently their natural guar- 


dian for the purpose of the Act was, it~ 


has to be conceded, their’ father. Sec. 5 
of the Act enacts that “Save as other- 
wise expressly ‘provided in the Act, any 
text, rule or interpretation. of Hindu Law 
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Act — 


ALL R. 
on any custom or usage as part of that 
law in force immediately before the com- 
mencement of the Act shall cease _ to 
have effect with respect to any matter 
for which provision is made in the Act.” 
This makes it clear that apart from mat- 
ters provided for by; the Act itself: even 
Hindu Law continues to remain. intact 
for all other purposes.. The relevant 
al of Section 8 of the Act runs as fol- 
ows :— 


“8. Powers- of natural guardian.— (1) 
The natural guardian of a Hindu minor 
has power, subject to the provisions of 
this section, to do all acts which are ne- 
cessary’ or reasonable and proper for the 
benefit of the minor or for the realiza- 
tion, protection or benefit of the minor’s 
estate; but the guardian can in no case 
bind ‘the minor by |a personal covenant. 


(2) The natural guardian shall not,, 
without the previous permission of the 
Court,— 


(a) Mortgage, or. dhire, or transfer by 
sale, gift exchange or otherwise, any part 
of the immovable property of the minor, © 


or 


(b) lease ‘any part of such property for 
a term, exceeding five years or for a 
term extending more than one:. “year be- 
yond the date on which the minor will 
attain majority. 


| 
| 
| 
| 
| 


(8) Any disposal of immovable -pro- 
perty by a natural guardian, in contra- 
vention of sub-sec,. (1) or sub-sec.. (2), is 
voidable at the instance of the minor or 
any person claiming) under him. 


(4) ee daataee cae lets as ete ia’ 
Section 11 of the Art on which reliance 
has been placed as/interdicting service 
of a notice under Section 3°(1) (a) of 
U. P. Act No. III of} 1947 by the mother 
of the appellants. is) in the following 
terms :— ; i : 


“11. De facto guardian not to deal with 
minor’s property.—After the commence- 
ment of this Act, no| persons shall be en- 
titled to dispose of, or deal with, the pro- 
perty of a Hindu ' minor. merely on the 
ground of his or her being the. de, ae 


guardian of the .minor.” 


If: issuing a notice under Sec. 3 (1) (a) of 
U. P. Act No. I of 1947 can be consid- 
ered to'be an act by the mother. of the 


appellants, assuming 
guardian: of her son 
are of,:or dealing 


she was a de facto 
s ‘amounting ‘to dis- 
with, the property 





f her minor sons- ‘the notice was clearly 


bad. A ‘close analysis of Section 8 of 
the Act; however, discloses. that a mere 


| 
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jnotice of demand cannot be characteris- 
ed either as an act of disposal of the 
minors’ property or as one dealing with 
their property. The scope of Section:-11 
must be considered in the light of Sec. 8 
of the Act which provides intrinsic evi- 
dence in support of the conclusion we 
are drawing. Sub-section (3) makes 
disposal of immovable property of a 
minor by a natural guardian in contra- 
vention of sub-sections (1) and (2) of 
Section 8 voidable at -the instance of 
minors etc. Sub-section (2) enumerates 
specific transactions which are consider- 
ed disposal of immovable property, viz. 
mortgaging, charging or transferring. by 
Sale, gift, exchange or otherwise. Crea- 
tion of leases of immovable property for 
a term exceeding five years or for a term 
extending more than one year beyond 
the date on which the minor will attain 
majority is also disposal of property . and 
cannot be effected without the ` Courts 
previous permission. Though sub-sec- 
tion (2) is confined in its application to 
immovable property, sub-section (1) is 
not. It may be further noticed that in 
the circumstances set ot in sub-sec. (1) 
the natural guardian of a minor is ‘em- 
powered, by it not only to dispose of a 
minor’s property without the Courts 
permission if the disposal is not of the 
nature contemplated by sub-sec. (2) but 
also to deal otherwise with the minor’s 
movable or immovable property. To 
take a concrete case if a natural guar- 
dian creates a lease of a minor's property 
to last for a period of less than , five 
years he may do so without the sanction 
of the Court but it must satisfy the re- 
quirements of sub-section (1). Acts of 
the nature mentioned above amounts to 
disposal of the minor’s property both 
within the meaning of Section 8 as also 
Section 11 of the Act.’ Sec. 8 (1) also 
empowers the natural guardian of a 
minor to do all acts which are necessary 
or reasonable and proper for the benefit 
of the minor for the realization, protec- 
tion or benefit ‘of the minor’s estate. ‘If 
the natural guardian realizes rent due to 
a minor and appropriates it, it may be 
assumed he has dealt with the minor’s 
property but by merely issuing a notice 
to the tenant requiring him to pay rent 
in arrears he cannot be said to be deal- 
ing with the minor’s property. The de- 
mand has no direct effect on the minor’s 
property at all and the guardian can be 
said at best to be dealing with the tenant: 
The extended meaning attempted to be 
given to the word “deal” by the learned 
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single. Judge, is, in our opinion, not jus- 
tified taking into account the context in 
which the word occurs and the historical 
background of the law existing which 
was amended and codified by the Act. 
The word ‘‘deal” according to Webster's 


New Twentieth Century Dictionary inter 


alia means “to traffic; to. trade; ` to do 
business with or in” and in our view it 
is in this sense that the expression has 
been used in Section 11 of the Act. 


13. As noticed earlier, the Act beyond 
amending and codifying certain parts of 
the law -relating to minority. and guar- 
dianship among Hindus does not pur- 
port to affect either any State or Cen- 
tral enactments. The Civil Procedure 
Code by Order 32, Rule 4 (1) thereof 
specifically authorises even filing of a 
suit on behalf of a minor through a next 
friend and the right is not confined to a . 
natural guardian. This fact had been 
taken note of in the case of K. Kumar, 
ATR 1972 All 81 (supra). The Patna 
High Court also in Girdhari Lohar v. 
Anant Lohar (AIR 1967 Pat 8) has held 
that institution of a suit by a next friend 
who is not a natural guardian is not 
prohibited by Section 11 of the Act. 
Order 32 of the Code of Civil Procedure 
or Section 3 (1) (a) of U. P. Act No. 1 
of 1947 cannot be held to be in 
such conflict with the requirement of 
the provisions of the Act that they can 
be held to have been impliedly repeal- 
ed. U. P. Act No. II of 1947 and 
the Code of, Civil Procedure apply 
to Hindus as well as  non-Hindus 
and we see no justification for inter- 
preting Section 11 of the Act in a man- 
ner which would render a notice issued 
under Section 3 (1) (a) by an agent of a 
Hindu minor illegal or a suit by a next 
friend other than, the natural guardian 
invalid but have different legal con- 
sequences in the case of non-Hindu 
minors. f 

14. The question as to whether the 
notice ‘by the mother of the plaintiffs 
under Section 3 (1) (a) of U. P. Act 
No. III of 1947 was invalidon account of 
Section 11 of the Act may be considered 
from another. point of view also. A de 
facto guardian is a self appointed inter- 
meddier with the minor’s property. In 
this sense the plaintiffs’ mother was not 
a de facto guardian of her sons at all. 
Assuming that the issuing of a notice 
under Section 3 (1) (a) of U. P. Act 
No. II of 1947 amounts to an. act of 
dealing with the minor’s property, the 
notice under consideration not having 
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been issued by a de facto guardian did 
not attract Section: 11 of the Act, For 
reasons detailed out in an earlier part 
of the judgment, we have held that the 
mother’s position on the acceptance of 
the gift of the suit property became that 
of an agent for the management of the 
gifted houses appointed or in any event 
recognised and sanctioned as 
their natural guardian. An agent need 
not according to Section 186 of the Indian 
Contract Act be appointed in any express 
manner. There is nothing in Sec. 11 that 
could render a notice issued under Sec- 
tion 3 (1) (a) by an agent of the owner 
of the demised premises illegal. 


15. For the reasons given, our answer 
unreservedly to the question referred is 
that, 


“In the circumstances of the case, giv- 
ing of a notice of demand under Sec- 
tion 3 (1) (a) of U. P. Act III of 1947 on 
behalf of the landlord, who was a Hindu 
minor (aged over five years) by his 
mother did not amount to dealing with 
his property within the meaning of Sec- 
tion 11 of the Act and the notice was 
valid.” 

16. Our opinion shall be laid before 
the learned single Judge for deciding the 
other questions, if any, raised in the ap- 
peal and disposing it of. 

Answered accordingly. 


AIR 1981 ALLAHABAD §2 
B. N. SAPRU, J. 

Zameer Ahmad and others, Petitioners 
v. State of U. P., Respondent. 

Civil Revn. No. 66 of 1980, D/- 21-11- 
1980.* 

Land Acquisition Act (1 of 1894), Sec- 
tions 18 (1), 20 and 53 — Amendment of 
objections filed under S. 18 (1) — Appli- 
cation for — Maintainable — Delay 
No ground for rejecting application, 


Where an application for amendment 
of the objections was filed under Sec- 
tion 18 (1) by persons whose land was 
acquired, the same could not be rejected 
either on the ground that it was not 
maintainable or on the ground that it 
was made at a later stage when the 
delay on the part of the applicants had 
caused no prejudice to the State. ILR 


Ist 





*Against order of S. K. Agarwal, 
Addl. Dist. J. Bijnor, D/- 9-11-1979. 


AY/AY/A55/81/SMA/SNV 


Zameer Ahmad: 


such by, 


. After considerable delay, 


v. State A.I.R. 
(1978) 1 Delhi 513; Relied. on. 
' (Para 10) 

In proceedings under S. 20 it is the 


objection filed under S. 18 (1) which is 
really decided. Further, under Sec. 53 
the power to amend: the pleadings would 
be there. Thus, there is no reason. why 
the applicant should) be prohibited from 
amending the objection filed under Sec- 
tion 18 (1). There may be a clerical 
error in the application and if it is held 
that no error can be corrected it may 
lead to great hardship. Moreover, there 
is nothing in the Act. to prohibit the per- 
son making an application under Sec- 
tion 18 (1) from making corrections in 
it at any subsequent 'stage. 

_ (Paras 6, 7 and 9) 
Cases Referred: Chronological Paras 
ILR (1978) 1 Delhi 513 

S. C. Asthana, for’ Petitioner. 


ORDER:— Land bélonging to the ap- 
plicants was acquired under the provi- 
sions of the U. P. Land Acquisition Act. 
They made an application to the Collec- 
tor under Section 18 (1) of the Act under 
which they prayed that the matter be re- 
ferred by the Collector to the Court for 
its determination. The Collector, there- 
upon, made a refererice under Sec. 19 (1) 
of the Land Acquisition Act to the Court. 
the applicant 
made an applicaticr. to the court for an 
amendment. By the amendment, the ap- 
plicant wanted to state that he was a Sir- 
dar to the extent of 2/3rd and-the area 
acquired was 64 bighas 11 biswas and he 
wanted en additional amount of Rs. 58,689- 
as compensation instead of Rs. 34,430. 

2. The Addl. District Judge rejected 
the application on two grounds: (1) as 
the Judge was doubtful whether the 
court had any power. 'to amend the refer- 
ence made by the Collector and (2) that 
the application for amendment was very 
belated and no proper explanation for 
the delay in seeking the amendment had 
been given. 

3. The reference to the court -and the 
procedure thereto is provided in Chap- 
ter III of the Land Acquisition Act. Under 
Section 18 (1) any person interested, who 
has not accepted the award may, by writ- 
ten application to the Collector, require 
that the matter be referred by the Col- 
lector for the determination of the court, 
whether his objection be to the measure- 
ment of the land, the amount of the com- 
pensation, the persons to whom it is. 
payable or the apportionment of the com- - 
pensation among the persons interested. 
Sub-see. (2) requires that the applicant 
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submitting an application ‘under Sec- 
tion 18 (1) shall state in the objection the 
grounds on which he is objecting to the 
award. 

4. Section 20 of the Land Acquistion 
Act provides that after the Collector has 
made a reference as provided for under 
Section 19 (1) of the Act, the court will 
proceed to determine the objection after 
notice to all concerned. Thus, it is the 
objection filed under Section 18 (1) of the 
Act, which is really decided by the court 
in. proceedings under Section 20 of the 
Land Acquisition Act. 

5. Section 53 of the Land Acquisition 
Act makes the Civil Procedure Code ap- 
plicable to all proceedings’ before the 
court under the Land Acquisition Act ex- 
cept in so far as there may be something 
inconsistent with the provisions of the 
Land Acquisition Act. 


6 Under Section 53 of the Land Ac- 
quisition Act, the power to amend the 
pleadings would also be there. 

7. There appears to be no reason why 
the applicant should be prohibited from 
amending the objection filed under Sec- 
tion 18 (1). There may be a clerical or 
other error in the application and if it is 
held that no error can be corrected, it 
may lead to great hardship. 


8. The Delhi High Court in R. P. 
Conduit Manufacturing Co. v. The Union 
of India (ILR (1978) 1 Delhi 513) has taken 
the view that the provisions ‘of Order 6, 
Rule 17 apply to proceedings under Sec- 
tion 20 of the Land Acquisition Act and 
the applicant is at liberty to seek amend- 
ment of application for reference. The 
Delhi High Court has said that the 
‘amendment cannot change the nature of 
the case. But it is general law that the 
plaintiff cannot by amendment make out 
altogether a new case. 

9. Of course, the court cannot touch 
the order of the Collector making a re- 
ference but the objection filed under Sec- 
tion 18 (1) is the objection filed by the 
person whose land is acquired. There: does 
not seem to be anything in the Land Ac- 
quisition Act to prohibit the person mak- 
ing an application under Section 18 (1) of 
the Act from making corrections in it at 
any subsequent stage. It is, therefore, 
clear that the applicant could correct the 
objection filed by the applicants under 
Section 18 (1) of the Act. 

10. As far as the delay is concerned, I 
am of the view that the delay on the 
part of .the applicants to apply | for 
amendment has caused no prejudice on 
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the. part of the State. The court below 
exercised the jurisdiction improperly in 
refusing to allow the amendment on the 
ground that it was sought at a very late 
stage. 

11. In the result, I allow this appli- 
cation and set aside the order of thé 
court below and direct that the appli- 
cants be permitted to correct the applica- 
tion filed by them under Section 18 (1) 
of the Land Acquisition Act. There will 
be no order as to costs, The Stay Order 
is vacated. 

Ordered accordingly. 


AIR 1981 ALLAHABAD 93 
A. N. VERMA, J. 


Arjun Lal, Appellant v. 3rd Addl. Dis- 
trict Judge and others, Respondents. 


Civil Misc. Writ Petn, No. 5772 of 1979, 
D/- 20-11-1980. 

(A) Constitution of India, Art. 226 — 
New plea — Rent proceeding — Plea re- 
quiring investigation of facts — Not rais- 
ed at least before revisional Court — 
Cannot be permitted to be raised in writ 
proceeding. (Para 9) 


(B) Civil P. C. (5 of 1908), S. 47; O. 21, 
R. 10 — Compromise decree — Non-com- 
pliance with terms of — Application for 
its execution — Maintainability, EE 

The principles on which default or de- 
lay could be ignored by Courts in excep- 
tional cases such as accident; fraud and 
the like, could not apply to cases where 
a fresh lease has to be granted upon cer- 
tain terms and conditions essential to the 
right to claim the grant of such lease. 

(Para 10). 

Where in terms of the compromise, the 
eviction decree was not executable for 
four years from date of compromise, by 
the decree-holder and for further conti- 
nuing the tenancy the petitioners were 
required to give notice of one month prior 
to the. expiry of four years; however the 
petitioners failed to avail themselves of 
the opportunity of getting a fresh lease 
executed in their favour within the time 
stipulated under the compromise decree; 
the decree-holders would be at liberty to 
apply for the execution of the decree up- 
on the plain terms thereof; as the time 
was of the essence of the compromise. 
AIR 1979 SC 621, Distinguished. 

(Paras 12, 14) 


Cases Referred: Chronological Paras 
AIR 1979 SC 621: 1979 All LJ 368 16 
AIR 1969 SC 405 8, 11 


AY/AY/A48/81/VNP/SSG 
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K. G. Srivastava, for Appellant; S. K. 


Gupta, Standing Counsel, for Respon- 
dents. 
ORDER:— This petition is directed 


against concurrent orders passed by the 
courts belcw dismissing an objection filed 
by the petitioners against the execution 
of a decree obtained by the respondents 
Nos. 3 to 5 against petitioner No, 2. 


2 These are the facts: 


The respondents Nos. 3 to 5 as the 
owners and landlords of the accommoda- 
tion in dispute—of which the petitioner 
No. 2 Lakshman Das was the tenant — 
filed a-suit for the ejectment of the latter 
as well as for recovery of arrears of rent 
and mesne profits, The said suit was de- 
creed by the court of the learned Civil 
Judge, Shahjahanpur in September, 1973. 
Lakshman “Das, petitioner No. 2 prefer- 
red an appeal. During the pendency of 
the appeal, the parties enterd into a com- 
promise which was recorded on 9-1-1974. 
The material terms of the 
were that the plaintiffs would not ex- 
ecute their decree for ejectment for a 
period of four years ie. up to 31-12-1977. 
During this period, the defendant Laksh- 
man Das was to pay Rs. 13 per month as 
damages for use and occupation of the 
premises, besides the Municipal Tax due 
in respect of the premises in suit. If, how- 
ever, the defendant-appellant Lakshman 
Das, his two brothers Saheb Ram and 
Arjun Lal wished to continue in posses- 
sion of the premises after 31st December, 
1977 as tenants thereof on a monthly 
rental of Rs. 20, they might give a writ- 
ten notice within one month prior to 31st 
December, 1977 to the plaintiff-landlords 
conveying to them their said intention 
so to continue in occupation of the pre- 
mises ‘as tenants and ‘in that event the 
plaintiff-landlords would let out the pre- 
mises to the three brothers upon their 
execution of a rent note. If, however, the 
‘said three brothers did not give such a 
notice the plaintiff-landlords would be 
at liberty to execute their decree. _ 

3. Admittedly, the defendant Laksh- 
man Das and his brothers did not give the 
aforesaid notice to the plaintiff-landlords 


within the stipulated period. They, how- 


ever, gave a written notice dated 3rd of 
December, 1977 conveying their intention 
to take the premises on rent upon the 
terms mentioned in the compromise. 

4. The plaintiff-decree-holders rely- 
ing upon the failure of. the defendant 
Lakshman Das and his two brothers to 
give the notice contemplated under the 
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compromise 


} 
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terms 
applied for execution 
of their decree for the ejectment of 
Lakshman Das. in February, 1978, 
Lakshman Das and | his brothers filed an 
objection purporting to be under Sec- 
tion 47 of the Code of Civil: Procedure, 
In the objection, it, was asserted that the 
delay of three to four days in sending the 


compromise and upon the other 
of the compromise 





/notice was caused ' on account of the 
“ death of the father-in-law of Arjun Lal, 


the brother of the defendant ‘Lakshman 
Das. It was asserted that time was not of 
the essence of the! contract and that, 
therefore, there was no breach of the 
terms of the compromise, The decree- 
holders on the other hand contested this 
stand of the defendant Lakshman Das 
and his brothers on the ground that the 
decree was liable to be executed upon 
its plain terms and that the brothers of 
Lakshman Das at any rate were not en- 
titled to file objections under Section 47 
of the Code of Civil Procedure, they not 
being parties to the suit, 

5. The executing court overruled the 
objections of the petitioners holding that 
time was of the essence of the. compro- 
mise and that on the failure ‘of Lakshman 
Das and his brothers to give the notice 
stipulated under the compromise, the de- 
cree-holders were at liberty to apply for 
the execution of the decree. The execut- 
ing court further held that Saheb Ram 
and Arjun Lal, the! brothers of Lakshman 
Das were at any rate not entitled to file 
objections under Section 47 of the Code 
of Civil Procedure las they were not par- 
ties to the suit. The executing court diS- 
missed the objections of the petitioners 
and directed that the execution shall pro- 
ceed without any delay. 

6. The petitioners challenged the cor- 
rectness of the order passed by the exe- 
cutive court by way of revision but 
without any success, The revisional court 
also overruled the jobjections of the peti- 
tioners, Thereupon, the petitioners filed 
a revision in this court under Section 115 
of the Code of Civil Procedure but the 
same was dismissed on’ 23-7-1979 on the 
ground that a second revision was not 
maintainable, following a Full Bench de- 
cision of this court, Thereafter, the peti- 
tioners filed this petition. 

7. It may be stated that before the 
lower revisional court, the points urged 
on behalf of the petitioners were that 
time was not of the essence of the com- 
promise and that in any case the term 
providing for execution of the decree in 
the event of the failure of the petitioners 
to give the notice stipulated thereunder 
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was penal in character and that, conse- 
quently it was open to the court to re-. 
` lieve the petitioners from the conse- 
quences of the. breach of the said term: 
Another argument raised before the 
lower revisional court was that the said 
term travelled beyond the scope of the 
suit and was, therefore, liable to be 
ignored not being sanctioned by Order 23, 
Rule 3 of the Code of Civil Procedure. 
Counsel for the petitioner did not urge, 
any of these points in support of the 
petition. 7 

8 Counsel, however, advanced an 
argument which was not submitted before 
the courts below. He urged, relying upon 
a decision of the Supreme Court in ` the 
case of Caltex India v. Bhagwan Devi 
Marodia, AIR 1969 SC 405 that even if 
time was of the essence of the contract 
it was open to the courts below to go 
into the question whether, the default 
said to have been committed by the peti- 
tioners had not occurred for reasons be- 
yond the control of the petitioners and 
if the court came to the conclusion that 
the default occurred for such unavoid- 
able reasons, it had power -to relieve the 
petitioners from the consequences of the 
breach, That being so, it was submitted, 
the court below committed an error in 
not examining the circumstances which 
had led to the default. I cannot. agree. 


9. There are many objections against 
accepting the aforesaid argument. The 
first is that such an argument which ne- 
cessarily implies investigation of facts, 
was not advanced before the courts be- 
low. Whether there existed circumstances 
of such exceptional character as to en- 
title the petitioners to claim a relief from 
the consequences of the breach of an 
essential term of the compromise is in- 
disputably a matter of fact, which. not 
having been specifically raised before at 
least the revisional court, cannot be per- 
mitted to be raised in these proceedings. 
Besides, the petitioner has not laid the 
foundation for entertaining such a plea 
even in the writ petition, Indeed, he did 
not even file a copy of his objections, nor 
even of the reply filed thereto. ; 


10. The second objection to the argu- 
ment is'that, strictly, the present is not 
a case of renewal of a lease, Here the- 
stipulation was for the grant ofa fresh 
lease after 31-12-1977 in favour of 
Lakshman Das and his brothers: (who 
were not previously the lessees of the 
premises). and that -too on a different rate 
of rent. It is significant to note that dur- 
ing the period prior to 31-12-1977 Laksh- 
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man Das was to pay Rs. 13 as damages 
for use and ‘occupation as distinct from 
rent, From a reading’ of the various terms 
of the compromise, it seems clear that 
under it, it was stipulated that a, fresh 
lease shall be granted in favour of 
Lakshman Das and his two brothers be- 
ginning from 31-12-1977 upon the latter’s - 
executing the rent note. The principles| 
on which default or delay could be ignor-i 
ed by courts in exceptional cases such as 
accident, fraud and the like, therefore, 
could not automatically, apply to cases 
where a fresh lease has to be granted 
upon certain terms and conditions essen- 
tial to the right to claim the grant of 
such a lease. Counsel was unable to point 
out any principle or provision which 
might entitle the petitioners in a situation 
analogous to that existing in the present 
case to the grant of a relief by courts 
under such circumstances. 

11. The third and the more serious 
objection to the acceptance of the con- 
tention raised by the petitioners’ counsel 
is that we are concerned here with the 
execution of a decree. The powers and 
limitations of an executing court are far 
too well established to require elabora- 
tion. That the executing court cannot go 
behind the decree and has to execute it 
as it stands can hardly be disputed, The 
Caltex India Limited (AIR 1969 SC 405) 
(supra) case arose out of suit for specific | 
performance of a contract to renew a 
lease on the ground that the petitioner 
was entitled to grant (sic) a decree, not- 
withstanding the delay in exercising the 
option of renewal as the delay or default 
had been caused for reasons beyond the 
control of lessee. 

12. In my judgment, even if the court 
seized of the suit could not (on) some 
equitable principle overlook the default 
or delay even where time is of the essence 
of the contract, no such principle can -be 
applied to: matters in execution. For, the 
executing court has to take the decree as 
it stands and execute it without embark- 
ing upon an enquiry such as the learned 
counsel for the petitioners would want 
this court to undertake. For all the afore- 
said reasons, this court holds. that’ the 
courts below rightly overruled the objec- 
tions of the petitioners. 

. 13. Counsel for the. petitioners did not 
challenge the findings of the courts below 
to the effect that time was of the essence 
of the contract and that the terms of the 
compromise were not in the nature of a 
penalty. Nor did the counsel for the peti- 
tioner challenge the finding of the lower 
appellate court that the petitioners can- 
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not get any benefit even if it is held that 
the last clause of the compromise travel- 
led beyond the scope of the suit. 

14. Counsel for the petitioners cited 
some decisions in support of his conten- 
tion that a compromise decree is nothing 
but a contract with the seal of the court 
superadded to it, This proposition is un- 
exceptionable but it does not take the 
matter further for the petitioners. The 
petitioner having failed to avail them- 
selves of the opportunity of getting a fresh 
lease executed in their favour within the 
time stipulated under the compromise the 
decree-holders were at liberty to apply 
for the execution of the decree upon the 
plain terms thereof. 


15. Counsel for the petitioners also 
did not challenge the finding recorded 
by the trial court that the petitioners 


Nos. 1 and 3 not being parties to the suit, 
were not entitled to file objections under 
Section 47 of the Code of Civil Procedure. 
Upon the finding, the petitioners Nos. 
1 and 3, at any rate, have no right to file 
objections against the execution of the 
decree. 

. 16. Learned counsel for the petition- 
ers also placed reliance on a decision of 
the Supreme Court reported in AIR 1979 
SC 621 (M. P. Sugar Mills Co. Ltd. v. 
Staie of Uttar Pradesh). This case has 
absolutely no application to the facts of 
the present case. The decision is concern- 
ed only with the extent to which the 
State can be said to be bound by the prin- 
ciple of promissory estoppel. 

17. In view of what has been stated 
above, this petition fails and is dismissed. 
There will be no orders as to costs. The 
execution of the decree for the ejectment 
of the petizioners shall, however, remain 
stayed only for a period of three months. 
The petitioner shall handover vacant 
possession of the premises in dispute to 
the respondents No. 3 to 5 within these 
three months, 

Petition dismissed. 
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(A) Civil P. C. (5 of 1908), S. 100 — 
Specific Relief Act (1963), S. 16 — Second 
Appeal against decree in suit for specific 
performance — Plea that suit was barred 
by S. 16 of Specific Relief Act raised for 
the first time in second appeal — Plea 
being in respect off question of law al- 
lowed to be raised. (Para 8) 


{B) Evidence Act! a of 1872), S. 33 — 
Civil P, C. (1908), O. 9, R. 13 — Evidence 
recorded ex parte ċannot be relied upon 
— However, evidence again recorded by 
calling witnesses after setting aside ex 
parte decree can be relied upon. AIR 
1962 All 381, Disting; AIR 1974 Andh Pra 
1 (FB), Explained. ' (Para 12) 

(C) Specific Relief Act (47 of 1963), Sec- 
tion 20 — Suit for specific performance 
filed few days before the date agreed for 
execution of agreement — Before filing 
suit defendant refusing to execute agree- 
ment when called on to do so — Suit can- 


not be held premature. (Para 15) 
Cases Referred: Chronological Paras 
AIR 1974 Andh Pra 1 (FB) 11, 13 


AIR 1962 All 381: 1962 All LJ 305 11, 
! 12, 13 

G. C. Devedi, for Appellant; G. N. 
Verma, for Respondent. 
JUDGMENT:— This 


second appeal arising 


is a defendant’s 
out of a suit filed 


by the plaintiff-respondent Raghubir 
Singh for specific performance of an 
agreement of sale dated 5-9-1970 by 


virtue of which it was alleged that the 
appellant ‘had agreed to sell tn the plain- 
tiff-respondent his Khata No. 15 area 8 
Bighas 4 Biswas and 10 Biswansis for a 
sum of Rs. 16,000. The case of the plain- 
tiff-respondent was that on 5th Septem- 
ber, 1970 the appellant Malkhan Singh 
executed an agreement to sell the plots 
in dispute for a sum of Rs. 16.000. A sum 
of Rs. 11,000 was paid to the appellant as 
part payment of the agreed price. The 
appellant further agreed to execute the 
sale deed in respect of the disputed land 
on payment of balance consideration of 
Rs. 5,000 within a period of nine months. 
It was alleged by the plaintiff-respondent 
that in spite of several requests the ap- « 
pellant did not execute the sale deed and 
hence the  plaintiff-respondent gave a 
notice on 6-5-1971 asking the appellant 
to execute the sale deed. This notice was 
refused by the appellant and as such the 
suit was filed on 2-6-1971. 

2. The defendant-appellant denied the 
execution of the agreement of sale D/- 5- 
9-70. He denied having recorded (receiv- 
ed?) a sum of Rs. 11,000 as advance money.. 
It was further alleged by him that the 
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property was worth Rs. 26,000 and as 
such there was no question of agreeing 
to execute a sale deed for Rs. 16,000 only. 
In the additional pleas the case set up. by 
the appellant was that the plaintiff-re- 
spondent Raghubir Singh and his father 
Munshi Singh and brother intended to 
purchase a tractor, and for the said pur- 
pose they took loan from the State Bank 
of India, in favour of Munshi Singh and 
the plaintiff-respondent and his father 
Munshi Singh and brother requested the 
appellant to accompany them to Iglas to 
attest the mortgage deed securing. the 
aforesaid’ loan from the State Bank of 
India. The said mortgage deed was at- 
tested by the appellant on 8th September, 
1970 and on that date the plaintiff-re- 
spondent, his father Munshi Singh and 
brother obtained the appellant’s signa- 
tures on various papers including some 
stamp papers under the pretext of the 
attestation of the mortgage deed. In sub- 
stance the defence was that the appel- 
lant never intended to agree to sell the 
property to the  plaintiff-respondent 
when he put the signatures on the deed 
dated 5th September, 1970 but in fact, he 
intended to sign as an attesting witness 
to the mortgage deed. 

3. In the written statement no objec- 
tion was taken by the appellant that the 
suit was premature or that it was barred 
by Section 16 of the Specific Relief Act. 
Only two questions were urged firstly 
whether there was any agreement dated 
5-9-1970 and as to whether the appellant 
was paid Rs. 11,000. On both these ques- 
tions the trial court recorded a finding of’ 
fact that the agreement was entered into 
by the appellant on 5-9-1970 and that 
he was paid a sum of Rs. 11,000. The suit 
was accordingly decreed by the trial 
court on 30th May, 1973. Against the said 
- Judgment an appeal was filed before the 
lower court. In the appeal only these 
questions were reiterated. The lower ap- 
pellate court agreed with the finding re-. 
corded by the trial court and dismissed 
the appeal on 30th July, 1976. Aggrieved 
by the judgment dated 30th July, 1976, 
ae present appeal has been filed in this 

ourt. 


4. Learned counsel for the appellant 
raised three contentions before me. His 
first contention is that the finding record- 
ed by the lower appellate court in re- 
gard to the execution of the agreement is 
vitiated in law as the lower appellate 
court set up a new case. The appellant 
had never set up a case that the agree- 
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ment was executed on a blank paper. 
His case was that, in fact, the agreement 
was executed by the appellant but it was 


sought to be a surety deed and not an 
agreement of sale. 
5. The second submission of the 


learned counsel is that the suit is barred 
by Section 16 of the Specific Relief Act 
and the third submission of the learned 
counsel is that the suit is premature and 
as such is not maintainable in law. 

6. I have heard the learned counsel 
for the parties at great length, 

7. In the written statement the appel- 
lant had taken the plea that when the 
plaintiff-respondent, his father Munshi 
Singh and brother went to attest the 
mortgage deed executed by Munshi 
Singh in favour of the State Bank of 


‘India, the signatures in question on the 


documents were obtained on the pretext 
that the appellant was attesting the deed 
of mortgage. When the defendant Mal- 
khan Singh came in the witness box, he 
changed his case and further set up a 
case that at the time when he went to 


-attest the mortgage deed some signatures 


were obtained from him on blank paper. 
It was in view of this statement of the 
appellant Malkhan Singh that the counsel 
for the appellant argued before the trial 
court that the. deed in question was pre- 
pared on blank paper containing the ap- 
pellant’s signatures and it was urged that 
it was so prepared in collusion with the 
scribe Dhurva Kumar and the’ attesting 
witness Rawati and Babu Lal. This was 
the own case of the appellant which was 
argued by his counsel before the trial 
court. Both the defences set up by the 
appellant were rejected by the trial court 
and it was held that the agreement of 
sale was executed by the appellant 
voluntarily after having taken a sum of 
Rs. 11,000 as consideration for the agree-. 
ment of sale. In the lower appellate court, 
the learned counsel for the appellant 
again urged that the agreement in ques- 
tion was executed on the Blank paper on 
which signatures have been obtained 
fraudulently by the plaintiff-respondent, 
his father Munshi Singh and brother. 
This question was considered by the 
lower appellate court in the light of the ~ 
circumstances and evidence on the re- 
cord and the submission made by the 
learned counsel for the appellant was 
rejected by the lower appellate court. 
The case of Blank paper having been set 
up by the appellant himself in the evi- 
dence which was led before the trial 
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court and the said case having been argu- 
ed before both the lower appellate court 
as well as the trial court it cannot be 
said that the lower appellate court had 


acted illegally and with material irregu- ` 


larity in setting: up a new case for the 
appellant, This submission of the learned 
counsel is wholly without any substance. 
The trial court as well as the lower ap- 
pellate court clearly recorded a finding 
of fact that the agreement of sale was 
executed by the appellant on 5-9-1970 
and that he had also received a sum of 
Rs. 11,000 as part payment of the price 
of the land in dispute.-These are clearly 
findings of fact and I do not find any 
error of law in these findings. 


8. The second submission made by the 
learned counsel is on the basis of Sec- 
tion 16 of the Specific Relief Act. It is 
urged by the learned counsel for the ap- 
pellant that the plaintiff has failed to 
aver and prove that he has performed 


or has always been ready and willing to. 


perform the essential terms of the con- 
tract and as such the suit is barred by 
Section 16 (c) of the Specific Relief Act, 
1963. At the out set it may be stated that 
neither this plea was taken by the defen- 
dant-appeliant nor any issue was got 
framed nor this question. was argued 
either before the trial court or the lower 
appellate court. In any case since this 
question was a pure question of law. I 
permitted the learned counsel to argue on 
this question. 


9. in paragraph 4 of the plaint it has . 


been specifically averred by the plaintiff- 
respondent as follows:— 


“That the plaintiff has been and still 
is ready and willing to specifically per- 
form the contract on his part of which 
the defendant has had notice.” 


10. Thereafter the statement of the 
plaintiff-respondent Raghubir Singh was 
recorded on 11th October, 1971 and in this 
statement he categorically stated that he 
was ready and is still ready to pay the 
money to the appellant and get the sale 
deed executed. The plaintiff was again 
examined on 24th March, 1972 but the 
appellant had not cross-examined the 
plaintiff-respondent on this question at 
all. In the circumstances onthe record 
it is clear that the plaintiff-respondent 
has not only offered but also proved that 
he has a:ways been ready and willing to 
perform the essential terms of the con- 
tract. There is in the circumstances com- 
plete compliance of Section 16 (c) of the 
Specific Relief Act and this submission, 
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therefore, made by the learned counsel 
for the appellant has also no substance. 

11. Learned counsel for the appellant 
has further contended that the statement 
of the plaintiff-respondent which was re- 
corded on 11th of October, 1971 was not 
admissible in evidence as ‘it was an ex 
parte statement and since the ex parte 
decree had been set aside, this statement 
could not be relied upon. In support of 
this contention hej has relied upon two 
cases, one of this court Lakshmi Devi v, 
1962 All LJ 305: (AIR 
1962 All 381) and tthe other case of An- 
dhra Pradesh High Court, Aziz Ahmed 
Khan v. I. A. Patel, AIR 1974 Andh Pra 
1 which is a Full Bench decision of that 
court. 

12. In the case. ii Lakshmi Devi (AIR 
1962 All 381) (supra) a Division Bench of 
this Court had opined that since the 
evidence of Goverdhan had been record- 
ed in the absence | lof the defendant and 
the defendant had no opportunity of 
cross-examining the witnesses, the evi- 


- dence of Goverdhan should not be relied 


upon. The ratio of: ithe decision is that the 
evidence recorded in the absence of a 
party could not be relied upon and as 
such was inadmissible in evidence as the 
party against whom the statement was 
recorded did not have an opportunity of 
cross-examining the witness. In my opin- 
ion this principle would not apply in the 
present case. Here the plaintiff-respon- 
dent Raghubir Singh was examined as 
P.W. 1 on 11th October, 1971. Thereafter 
an ex parte decree was passed against the 
appellant. The ex | parte decree was set 
aside, After setting aside the ex parte 
decree Raghubir Singh was again pro- 
duced as a witness and he was cross- 
examined at length on behalf of the ap- 
pellant. It is not ai case where once a wit- 
ness has been examined ex parte and 
the witness was hot called thereafter 
again after setting aside the ex parte de- 
cree. In this view! of the matter, I am of 
the opinion that the statement of P.W. 1 
which was recorded on 11-10-1971 would 
be admissible in evidence as P.W. I was 
recalled, was examined in court and the 
appellant had full opportunity of cross- 
examining him. P.W. 1 was not cross- 
examined on the ‘statement that he was 
always ready and willing and was still 
ready to perform his part of the contract. 
In the Full Bench decision of, Andhra 
Pradesh High Coùrt, also the Full Bench 
at page 5 had observed as follows:— 


“The question ‘therefore is can the 
previous statement on oath of the plain- 
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tiff recorded in the absence of the defen- 
dant before the ex parte decree was pass- 
ed be used per se as legal evidence 
against the defendant at a later stage 
after the ex parte decree is set aside. Of 
course, no such question would have 
arisen had the plaintiff been called once 
again and his statement recorded even 
though it may be in the absence of the 
defendant as the proceedings were set 
ex parte.” 


13. The case, therefore, of the Andhra 
Pradesh High Court, was a case where the 
plaintiff was not called once again to re- 
cord his statement. In the circumstances, 
the Full Bench of the Andhra Pradesh 
High Court does not, in fact support the 
appellant but supports the plaintiff-re- 
spondent. In view of the above, I am of 
the opinion that the evidence of P.W. 1 
dated 11-10-1971 was clearly admissible 
in evidence and both the cases Lakshmi 
Devi (AIR 1962 All 381) (supra) as well 
as Aziz Ahmed Khan (AIR 1974 Andh 
Pra 1) (FB) (supra) do not help the ap- 
pellant, 


14. There is another aspect of 
this matter. Even if it is taken that the 
statement dated 11-10-1971 was not ad- 
missible in evidence. Then too in the in- 
stant case when the plaintiff-respondent 
Raghubir Singh was recalled as a wit- 
ness, he again stated on 24-3-1972 that 
he repeåtedly asked the appellant to 
execute the sale deed in his favour and 
on 6-5-1971 he sent a registered notice 
asking the appellant to execute the sale 
deed. This notice was proved by him. In 
the notice it has been clearly stated that 
he is prepared‘ to get the sale deed 
executed after the payment of the 
balance consideration. The notice was 
served by refusal and only a few days 
thereafter the suit was filed on 2-6-1971. 
It is, therefore, clearly established that 
the appellant had proved even on the 
basis of the second statement dated 24-3- 
1972 that he has always been ready and 
willing to perform the essential terms of 
the contract. In this view of the matter 
the second submission of the learned 
counsel, in my opinion has no substance, 


15. In regard to the last submission 
made by the learned counsel for the ap- 
pellant that the suit was not maintain- 
able as it was premature. In regard to 
this submission also, In my opinion, it has 
no substance. In regard to this question 
also there was no plea in the written 
statement nor any issue for any argument 
either before the trial court or the ap- 
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pellate court nor any grounds was taken 
before the lower appellate court or before 
this Court, The only argument which is 
now sought to be made is that the appel- 
lant could have executed the sale deed by 
4th June, 1971 and since the suit was 
filed on 2-6-1971, the suit was premature. 
This argument is also fallacious. In the 
agreement the appellant had agreed to 
execute the sale deed by 4th June, 1971. 
On 6th May, 1971 a notice was sent to 
the appellant to execute the sale deed by 
virtue of the agreement dated 5-9-1970. 
This notice was not accepted by the ap- 
pellant and was served by refusal. The 
case of the appellant throughout had 
been that he had not executed the agree- 
ment at all. In the circumstance, the suit 
cannot be said to be premature as it was 
filed after the appellant had clearly re- 
fused to execute the sale deed in favour 
of the plaintiff-respondent, In the cir- 
cumstances, I do not find that the suit is 
premature. There is another aspect of 
the matter. On the date when the decree 
was passed by the trial court, the suit 
was clearly maintainable and even . till 
that date the appellant had not signified 
his assent to execute the sale deed, there- 
fore, it cannot be said that the decree 
passed by the trial court was in any man- 
ner illegal. 

16. In the result, I do not find any 
force in this appeal. It is accordingly dis- 
missed but in the circumstances of the 
case parties are directed to bear their 
own costs, 

Appeal dismissed. 
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Smt. Narayani Devi, Appellant v. 
Phool Chand and another, Respondents. 
Second Appeal No. 1933 of 1972, D/- 
17-11-1980.* 


Easements Act (5 of 1882), S. 13—Trans- 
fer of immovable property to Hindu lady 
——- Transferor enjoying adjacent strip 
owned by him as an easement of neces- 
sity before transfer — Transferee would 
be deemed to have established an ease- 
ment of necessity in respect of the strip 
— Burden of proof — Nature of, 

Where before the transfer of a house, 
the service latrine in the house used to 
be cleaned by the sweeper by approach- 


*Against decree and judgment of S. N. 
Tewari, Civil Judge, Deoria, D/- 17-2- 
1972. 
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ing it through an adjacent open strip of 
land owned by the transferor and the 
strip was thus open to enjoyment to the 
transferor as an easement of necessity, 
the transferee, a Hindu lady, also would 
be deemed to have established easement 
of necessity in respect of the strip not- 
withstanding the fact that the sweeper 


could clean the latrine by approaching 
it from within the house. (Para 3) 
Where a person transfers immovable 


properties to another and an easement in 
other immoveable property of the ‘trans- 
feror is necessary for enjoying the sub- 
ject of the transfer, the transferee shall 
be entitled to such easement and where 
an easement.in the subject of the trans- 
fer is nec2ssary for enjoying other im- 
moveable property of the transferor the 
transferor shall be entitled to such ease- 
ment. S. 13 contemplates that the ease- 
ment, which is claimed as an easement of 
necessity, can be claimed .as the only 
possible mode of enjoyment of the right 
claimed having regard to the normal way 
of life of the person who claims it and 


of persons belonging to his category. In 


such a case the law does not require that 
before being entitled to claim an ease- 
ment by way of necessity 
established by the transferee that the 
clairn is one of absolute necessity in the 
sense that there should be no other man- 
ner of such enjoyment available in any 
circumstances whatsoever. 
(Paras 8, 10) 
S. P, Tripathi and V. K. S. Chaudhary, 
for Appellant; H. S. Tripathi, for Respon- 
dents. 


JUDGMENT:— This is a plaintiff's se- 
cond appeal. 


2. On May 27, 1966 the plaintiff pur- 
chased a house from one Sita Ram 
through a registered sale deed. Imme- 
diately tc the west of this house was a 
piece of land 39.6’ long and 3.6’ wide. The 
latrine of the house, which was construct- 
ed by Sita Ram in the year 1941, opened 
towards this piece of land and the 
sweeper used to clean the same by pass- 
ing over this strip of land. A few days 
earlier, on May 16, 1966, Sita Ram sold 
this strip of land to the defendants. The 
case of the plaintiff was that the defen- 
dants had purchased the land lying to 
the west of this strip of land also and 
while building a house had started rais- 
ing constructions on this strip of land as 


well with the result that the egress and 


ingress of the sweeper for the purpose of 
cleaning the latrine had been obstructed. 
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3. There was an earlier litigation be- 
tween Sita Ram and the predecessor-in- 
interest of the defendants of the property 
lying to the west of the land in suit. In 
the suit filed by Sita Ram (Suit No. 257 
of 1963), a compromise decree (Ex. 3) 
had been passed at the. appellate stage 
providing for the keeping of this strip of 
land open for egress and ingress of the 
sweeper for cleaning the latrine. There 
is no dispute now between the parties 
about this fact. 


4. The plaintiff alleged that she was 
entitled to restrain the defendants from 
raising any constructions over this strip 
of land which may have the effect of 
precluding the sweeper’ from approach- 
ing the latrine for cleaning the same. She, 
therefore, prayed that the constructions 
raised by the defendants be removed and 
the land in suit be; restored to its original 
condition and further that the defendants 
be restrained from interfering in any 


‘manner with the egress and ingress of 


the sweeper for cleaning the plaintiff's 
latrine. 

5. The defendants, inter alia, claimed 
ownership of the land in suit. They deni- 
ed that the plaintiff had any claim for 
the user of the strip of land by the’ 
sweepers for cleaning the latrine. The 
suit was decreed by the trial court but 
that decree was reversed by the lower 
appellate court. Hence, the present second 
appeal. 

6. On consideratio of the material on 
record, the lower appellate court came to 
the conclusion that the strip of land in 
dispute was the property of the defen- 
dants who had purchased it from Sita 
Ram. It, however, took the view that the 
plaintiff had failed to establish any claim 
to the user of this land by the sweepers 
as an easement of necessity so- as to 
enable her to obtain the decree which was 
granted by the trial court. This view of 
the lower appellate court has been assail- 
ed on behalf of the plaintiff in this 
appeal. 


7. In paragraphs 11, 12 and 13 of the 
plaint, a case has been set up by the. 
plaintiff claiming user of the strip of land 
for the cleaning of the latrine as an ease- 
ment of necessity. The lower appellate 
court, as is clear from its judgment, was 
of opinion that such a user of the suit 
land could not be claimed as an easement 
of necessity for the plaintiff had purchas- 
ed the house from Sita Ram after the 
sale of this strip of land to the defen-: 
dants and further that the latrine in ques- 
tion could be cleaned by the sweepers by 
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approaching it from within the house 
after entering it through the door to the 
south and passing through the open 
courtyard inside the house. 


8. Under Section 13-of.the Hasanni 
Act, where a person transfers or be- 
queaths immoveable property to another. 
and an easement in other immoveable 
|property of the transferor is necessary 
for enjoying the subject of the transfer, 
the transferee shall be entitled to such 
easement and where an easement in the 
subject of the transfer is necessary for 
enjoying other immoveable property of 
the transferor, the transferor, shall be 
entitled to such easement. In the present 
case, the strip of land was transferred to 
the defendants on May 16, 1966 by Sita 
Ram. The house, which was later pur- 
chased by the plaintiffs was thén owned 
by Sita Ram and the use of the strip of 
land for cleaning the latrine of the house 
by sweepers ostensibly was necessary for 
the enjoyment of the house by Sita Ram. 
The strip of land was, therefore, open to 
enjoyment as an easement of necessity 
by the transferor, namely, Sita Ram on 
May 27, 1966 when he sold the house to 
the plaintiff. 

3. Tllustration (f) of Section 13 reads 
thus: 


“(f) A is the owner of a house and ad- 
joining land. The house has windows 


overlooking the land. A retaining the - 


house, sells the land to B without ex- 
pressly reserving any easement. The light 
passing over the land is necessary for 
enjoying the house as it was enjoyed 
when the sale took effect. A is entitled to 
the light and B cannot build on the land 
so as to obstruct such light.” 

This illustration elucidates that it is per- 
missible for the owner of a property, 
subsequently transferred, to enjoy a right 
which constitutes a burden upon the ad- 
joining property transferred earlier. 

10. The lower appellate court, it ap- 
pears from a perusal of its judgment, was 
under an impression that before being 
entitled to claim an easement by way of 
necessity it must be established by the 
plaintiff that the claim is one of absolute 
necessity in the sense that there should 
be no other manner of such enjoyment 
available in any circumstances whatso- 
ever. This, however, is not the require- 
ment of law. Section 13 of the Easements 
Act "contemplates that the easement, 
which is claimed as an easement of neces- 
sity, can be claimed as the only possible 
mode of enjoyment of the right claimed 


having regard to the normal way of life 
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of the person who claims it and of persons 
belonging ta his category. The lower ap- 
pellate court seems to have been impress- 
ed by the fact that it would be open to 
the plaintiff to:get the latrine cleaned by 
permitting entry to the sweepers through 
the courtyard inside the house itself. The 
plaintiff is indisputably a Hindu lady and 
it is well known that Hindus are general- 
ly averse to permitting entry to sweepers 
inside the house for the purpose of clean- 
ing latrines of the kind used by the plain- 
tiff, namely, service latrines. 

11. The question as to whether the 
plaintiff was entitled to claim relief in 
the suit on che basis of the pleadings in 
paragraphs 11, 12 and 13 as an easement 
of necessity has not been approached by 
the lower appellate court in its true legal 
perspective. It has obviously not consider- 
ed the evidence on record from the point 
of view of the correct legal requirement 
of a claim for an easement of necessity. 
The dismisse] of the suit, therefore, by it 
cannot be upheld. The matter deserves to 
be gone into by the lower appellate court 
again. 

12. The S is allowed. The decree 
of the lower appellate court is set aside 
and the matter remanded to it for deci- 
sion afresh in accordance with law. The 
status quo as obtaining today shall, how- 
ever, not be disturbed by the appellant 
during the pendency of the case before 
the lower appellate court. ` Costs shall 
abide the result. 

Appeal allowed. 
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M. N. SHUXLA AND N. D. OJHA,’ JJ. 
Ashok Prapan Sharma, Petitioner v. 


The State of Uttar Pradesh and others, 
Respondents. 


` Civil Misc. Writ No. 7118 of 1973. D/- 
14-11-1980. 

Ancient Monuments Preservation Act 
(4 of 1904), Ss. 3, 5 (1) and 18 — Removal 
of ancient monuments — Validity — An- 
cient statues directed to be removed 
from temple by District Magistrate on 
basis of notification under S. 18 — Order 
of removal is illegal. 

- Where the ancient statues situated in 
the campus of a temple were directed to 
be removed by the District Magistrate to 
an Ancient Museum on the basis of a 
notification made under S. 18, the order 
for removal of statues by the Magistrate 
was wholly without jurisdiction. 

. (Para 5) 
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Section 18 is intended fo impose a re~ 
striction that either an owner or any 
other person authorised ix law to move 
such object shall not do so without 2 
written permission of the Collector. Thus, 
S..18 has a negative impact and is restric- 
tive. of the unfettered power which the 
owner or other competent person on. his: 
behalf would have otherwise enjoyed of 
dealing with such object. (Para 5): 

Bharatji Agrawal, for Pefitioner; 
- Standing Counsel, for Respondents. : 


M. N. SHUKLA, J.:~ In Rishikesh 
_ (Dehradun) there is a celebrated temple 

known as the temple of Bharat Ji Maha~ 
raj. By virtue of a series of Sanads which. 
run into antiquity and into which it is not. 
necessary to enter for the purpose of this. 
case, the petitioner claims to be the 
Mahant thereof and absolute owner of 
two statues of Yaksh and Yakshani placed. 


under a banyan tree (Bat Briksh) in the- 


campus. of the temple. These statues’ are 
alleged to be of great historical import- 
ance as well as religious. sanctity. How- 
ever, the District Magistrate, Dehradun. 
addressed a letter dated 19-10-1973 to 
the Curator, Ancient Museum, Mathura. 
a copy whereof was served on the peti- 
tioner (Annexure 3 to the writ petition) 
wherein it. was mentioned that the Dis- 
trict Magistrate permitted the Curator to 
remove the aforesaid two statues. of 
Yaksh and Yakshani for the purpose of 
placing them for display in the museum 
of Mathura. The aforesaid letter pur- 
ported to have been issued in the exer- 
cise of powers conferred under notifica- 
tion No. 1718/IV-2(2)-65, dated 22-5-1968, 
.a copy whereof has been filed as Annex- 
ure 4 to the writ petition. It is the letter 
dated 19-10-1973 which has been impugn- 
ed in this writ petition. 

2. In a nutshell the question which 
falls for consideration is as to whether 
such order directing the removal of the 
Statues in questiom from the Bharat Ji 
temple to the museum at Mathura could 
be legally passed. The right to deal with 
ancient monuments is governed by the An- 
cient Monuments Preservation Act, 1904 
(Act VII of 1904) (hereinafter referred to 
as the Act). The Act envisages a number 
of modes by taking resort to which the 
Government can deal with ancient monu- 
ments. The condition precedent, however, 
to embarking on any such action is a 
declaration under S. 3 of the Act. By 
virute of such declaration an ancient 
monument can be treated as a protected 
monument within the meaning of the 
Act. Under this section power has been 
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conferred on the Collector to propose with 
the previous sanction: of the Central Gov- 
ernment. to the owner of a protected 
monument to enter; into an agreement 
with the: Central Gavernment for the pre- 
servation of any such protected: monu- 
ment which is in existence. Such agree- 
ment. would empower the: Government: to 
perform: a number of actions which are 
enumerated: in sub-sec. (2) of S. 5 of the 
Act, Besides, S. 10/of the Act empowers: 
the Central Government, if it. apprehends: 
that a protected monument. is in danger 
of. being. destroyed, ‘injured or allowed to 
fall into decay, to direct the State Gov- 
ernment to acquire it, under the provi- 
sions. of. the Land Acquisition Act, 1894 
as if the preservation of a protected 
monument. were a public purpose within 
the meaning of that Act. 


3. It has been categorically averred in 
the writ petition that. no action under any 
of the provisions mentioned above was. 
taken in the instant case to deprive the 
petitioner of the ownership of the two 
statues. We may mention that no coun- 
ter-affidavit was. filed’ in the case. On the 
other Hand, Sri M. C. Gupta, learned 
Standing Counsel appearing for the State 
made a statement that he had instructions 
not to oppose - this writ peti- 
tion. Thus, the: allegations made 
by the petitioner remain uncontroverted 
and we proceed on the basis that the peti- 
tioner is the owner of the statues which 
are sought. to be removed in pursuance 
of the notification purported to have been 
passed: under S. 18 of the Act. 


4. S. 18 of the Act confers power on . 
the Central Government to controi the 
moving of sculptures, carvings or like 
objects. It reads:—} 

“18. Power to Central Government to 
control moving, of sculptures, carvings or 
like objects:—. (1) If the Central Govern- 
ment considers that amy sculptures, carv- 
ings, images; bas-reliefs, inscriptions or 
other like objects ought not to be moved 
from the place where they are without: 
the sanction of the Central Government, 
the Central Government may by notifi- 
cation im the Official Gazette, direct. that 
any such object or any class of such ob- 
jects: shall not be moved unless with the 
written permission’ of the Collector. 

(2) A person applying for the permis- 
sion mentioned in |sub-sec. (1) shall spe~ . 
cify the object or objects which he pro- 
poses to move, and shall furnish, in re- 
gard to such object or objects, any infor- 
mation which the Collector may require, 
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(8) If the Collector refuses to grant 
such permission, the applicant may ap- 
peal to the Commissioner, whose decision 
shall be final. 


(4) Any person who moves any object 
in contravention of a notification ‘issued 
under sub-section (1), shall be punishable 
with fine which may extend to five hun- 
dred rupees, 

(5) If the owner of any property proves 
to the satisfaction of the Central Gov- 
ernment that he has suffered any loss or 
damage by reason of the inclusion of such 
property in a notification published 
under sub-section (1), the ‘Central 

` ment shall either— 

(a) exempt such property from the said 
notification; ` 

(b) purchase such property, if it be 
moveable, at its market value; or 

(c) pay compensation for any loss or 
damage sustained by the owner of such 
property, if it be immoveable.” 


5. The crucial words of the above see- 
tion relate to the direction that “any such 
object or any class of such objects shall 
not be moved unless with the written 
permission of the Collector. The tenor of 
the Act is that ancient monuments and 
Objects of archaeological, ‘historical or 
artistic interest must be preserved and 
no person including the owner should be 
allowed to move or remove them without 
obtaining the permission of the Collector. 
Section 18 fits in with this scheme of the 
Act. It is intended to impose a restriction 
that either an owner or any other person 
authorised in ‘aw to move such object 
shall not do so without a written permis- 
sion of the Collector. Thus, S. 18 has a 
negative impact and is restrictive of the 
unfettered power which the owner or 
‘other competent person on his behalf 
would have otherwise enjoyed of dealing 
‘with such object. Sub-section (5) of Sec- 
ition 18 makes it absolutely clear ‘that this 
provision is intended to apply to the 
owner of a property. In case he proves to 
the satisfaction of the Central ‘Govern- 
ment that he had ‘suffered any loss or 
damage by reason of the inclusion of such 
property in the notification published 
‘ander sub-sec, (1), the Central ‘Govern- 
ment shall exempt ‘such pro- 
perty from the said notification or 
purchase such property, jf it be move- 
able, at its market value or pay compen- 
sation for any loss or damages sustained 
‘by the owner of the property, if it be im- 
moveable. Surely Section 18 cannot be 
construed as an enabling provision where- 
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by a person other than the owner of the 
property may be authorised to remove 
such object from the possession of the 
owner. By virtue of the impugned order] 
which is based on a notification madej 
under Section 18 of the Act the District! 
Magistrate empowered the Curator of the! 
Ancient Museum, Mathura to remove thej 
aforesaid two statues which were situat-' 
ed in the temple of Bharat Ji Maharaj for 
placing them for display in the aforesaid 
museum. Such could never be the inten-! 
tion of the Legislature in enacting S. 18 
nor is it ‘susceptible to such interpreta- 
tion and the impugned order travels com- 
pletely out of the ambit of the section. 
Without any previous action under Sec- 
tions 3, 5 and other relevant provisions 
of the Act the District Magistrate had no 
jurisdiction to authorise any person other 
than the owner of the property to remove 
or shift the said statues of which the peti- 


in the campus of which they were placed. 
We are, therefore, satisfied that the im- 
pugned order was wholly illegal and 
without jurisdiction and that it must be 
quashed. 


6. In the result this writ petition suc- 
ceeds and is allowed but no order is made 
as to costs. The impugned order dated 
19-10-1973 passed by the District Magis- 
trate, Dehradun is quashed, A mandamus 
is issued prohibiting the Curator, Ancient 
Museum, Mathura from removing the 
two statues of Yaksh and Yakshani from 
the campus of the temple of Bharat Ji 
Maharaj in Rishikesh. 





Petition allowed. 
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XK. N. SINGH AND N. N. MITHAL, JJ. 
Tej Singh, Appellant v. State of U. P. 
and others, Respondents. 


First Appeal No. 299 of 1974, D/- 11-11- 
‘1980.* 

(A) Specific Relief Act (47 of 1963), 
S. 8 — Sale of Goods Act (1930), S. 18 — 
Agreement for purchase of waste coal ash 
as and when deposited — Purchaser de- 
posting contract money — Seller net per- 
mitting purchaser to remove coal ash — 
Suit for permanent injunction restrain- 
ing seller from preventing purchaser 
from removing ash — Injunction cannot 


*Against judgment and decree of R. D. 
‘Mathur, 2nd Addl. Civil J., Aligarh, 
D/- 30-10-1974. 
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be granted — Purchaser has no title. in 
the unspecified coal ash. (Paras 6, 8) 

(B) Specific Relief Act (47 of 1963), 
S. 10 Explanation — Plaintiff a dealer 
in waste coal ash — Contract for pur- 
chase of ash — Plaintiff depositing con- 
tract money — Non-performance by seller 
— Suit for specific performance of con- 
tract — Plaintiff adducing no evidence to 
show that ash was of special value to him 
or was not easily obtainable in market, 
or that compensation in money was in- 
adequate — Held, decree of specific per- 
formance could not be granted. (Para 6) 


K. N. SINGH, J.:— This plaintiffs ap- 
peal is directed aganist the judgment and 
decree of the Second Additional Civil 
Judge,. Aligarh, dated 30-10-1974 dismiss- 
ing the suit with costs. 

2. The appellant filed a suit against 
the U. P. State Electricity Board and 
Superintending Engineer and the Execu- 
tive Engineer, Harduaganj, district Ali- 
garh, for grant of a decree for mandatory 
injunction. The suit was filed on` the 
allegations that the U. P. State Electri- 
-city Board has a Steam Power Station at 
Kasimpur, known as Harduaganj Steam 
Power Station, in the district of Aligarh. 
sIn the process of working of the Power 
Station waste coal ash is discharged 
which is released by the authorities for 
sale to public. The appellant carries on 
business of sale of waste. coal ash. -On 
12-9-1973 he made an application to the 
Superintending Engineer, defendant No. 
2, for purchase of 500 truck load of waste 
coal ash equivalent to 1.5 lac cubic feet 
of ash at the rate of 16.25 per 100 cubic 
feet. The Superintending Engineer 
was empowered to effect sale of the coal 
ash accepted his proposal, whereupon the 
appellant deposited a sum of Rs. 25,350 on 
21-9-1973 towards the price of the coal 
ash with the defendants and he approach- 
ed the defendants for delivery of coal ash 
- but the defendants Nos. 2 and 3 did not 
allow him to remove the waste coal ash. 
The defendants asked the appellant to 
pay price at the rate of Rs. 17 per 100 
cubic ft. Since the appellant had paid the 
entire price of waste coal ash at the rate 
agreed upon between the parties the 
defendants had no right to stop him from 
removing the waste coal ash or to refuse 
permission to the plaintiff to remove the 
waste coal ash from bunkers of Power 
Station. On these allegations the plaintiff 
claimed relief for issue of a permanent 
injunction against the 


ence in the plaintiff’s right to remove the 
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defendants re- 
straining them from causing any interfer- 
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waste coal ash from the premises of Har- 
duaganj Power Station to the extent of 
1.5 lacs of cubic feet, 

3. The defendants-respondents filed 
written statement and contested the suit, 
The main contention raised on behalf of 
the defendants was that the price of the 
waste coal ash generally remains fluctuat- . 
ing and an intending purchaser has to 
pay price at the rate prevailing on the 
date of issue of the gate pass. The appel- 
lant. had no doubt deposited the price but 
he was’ not entitled to remove the coal 
ash at the rate ofi Rs. 16.25, instead he 
had to pay increased price at the rate 
prevailing on the date of the removal of 
waste coal ash. The appellant had refus- 
ed to pay the price at the rate prevailing 
on the day of the sissue of gate pass, as 
such he was not entitled to remove the 
coal ash. They further pleaded that no - 
completed contract, had ever been execut- 
ed between the parties. Lastly, the defen- 
dants pleaded that |the appellant’s suit for 
permanent injunction was not maintain- 
able. 


4, On the pleading of the parties the 
trial court framed the following four 
issues; : 

1. Whether there was no complete con- 
tract in respect of! 500 trucks of waste 
coal ash at the rate of Rs. 16.25 per 100 
sq. feet between the parties? 


2. Whether the plaintiff was to pay at 
the rate prevailing on the day when the 
gate pass was to þe issued? 

3. Whether the suit for mandatory in- 
junction is not maintainable? 

4. To what relief, if any, 
entitled? 
The trial court answered the first two 
issues in appellant's favour, held that the 
appellant had successfully proved by 
cogent evidence that his offer for pur- 
chase of 500 truck/loads of waste coal ash 
at the rate of Rs. 16.25 per 
had been accepted! by the defendants and 
in pursuance of that acceptance he had 
deposited the price of the said waste coal 
ash. The trial court further held that 
there was a completed contract in respect 
of sale. of 500 truck loads of waste coal 
ash at the rate of Rs. 16.25. The trial court 
further held that! the appellant was not 
liable to pay price at the rate prevailing 
on the date of issue of the gate pass, in- 


is plaintiff 








-stead the plaintiff} was entitled to remove 


the waste coal ash at the agreed rate of 
Rs. 16.25 paise. Even though the trial 
court answered the two issues in plain- 
tifs favour but it refused to grant him 


cubic feet . 
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any relief-on the finding recorded on 
issue No. 3, While discussing issue No. 3, 
it held that the appellant’s suit for the 
issue of permanent injunction was not 
maintainable as he could be adequately 
compensated in terms of money for non- 
performance of the contract. He could. 
claim compensation and, therefore, ‘no 
decree for injunction could be granted. 
On these findings the trial court dismiss- 
ed the suit with costs. Hence this appeal. 


5. Specific performance of contracts 
and issue of injunction, perpetual and 
mandatory, are governed by the provi- 
sions of the Specific Relief Act, 1963. 
Under Section 8 of the Act,-a suit for 
possession and control of a particular 
article of movable property is maintain- 
able at the instance of the person who is 
owner of the property on the existence 
of circumstances specified in clauses (a) 
to (b) of that section. The plaintiff must 
prove that he is owner -of the movable 
property and that he is entitled to its 
immediate possession and. further that 
compensation in terms of money will not 
be sufficient to afford adequate relief to 
him for the loss of the thing claimed. It 
therefore follows that if the plaintiff can 
be compensated in terms of money, no 
decree for possession of the movable pro- 
perty can be passed, The appellant had 
no doubt deposited the contract money 
towards the purchase of the waste coal 
ash but he had not acquired title to the 

. goods as under the terms of the contract 
the appellant was entitled to remove 500 
truck loads of waste coal ash and when 
the same was discharged in the premises 
of the power station. The contracted 
quantity of the coal ash was not in ready 
stock for supply to the appellant and as 
such the property which was to be sold 
to the plaintiff was not specified. In the 
absence of specified goods no title could 
a to the appellant in the waste. coal 
ash. 


6. Learned counsel for the appellant 
urged that the contract entered into be- 
tween the parties was enforceable and the 
appellant was entitled to relief under 
Sec. 10 of the Specific Relief Act, 1963. 
We find no merit in the contention. Sec- 
tion 10 sets out circumstances under 
which specific performance of contract is 
enforceable. It lays down that except as 
otherwise provided in Chapter II of the 
Act specific performance of any contract 
may be enforced in the discretion of the 
court when there exists no standard for 
ascertaining the actual damage 
caused ~ by - the non-performance 
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of the act- agreed upon or 
when the act agreed to be done is such 
that compensation in terms of money for 
its non-performance would not afford 
adequate relief. The explanation to the 
section lays down that unless and until 
the contrary is proved, the court shall 
presume that the breach of a contract to 
transfer movable property can be ade- 
quately relieved except where the pro- 
perty is not an ordinary article of com- 
merce, or is of special value or interest 
to the plaintiff, or it consists of goods 
which are not easily obtainable in the 
market. Clause (b) of Section 10 lays 
down a general rule that where compen- 
sation in terms of money is adequate no 
decree for specific performance of con- 
tract should be passed. Explanation lays 
down exception to the general rule. Ac- 
enrding to. the explanation, if the mov- 
able property is not an ordinary article 
of commerce, or if it is of special value 
or interest to the plaintiff, or if it consists 
of goods which are not easily obtainable 
in the market, in that event the court 
has power to grant decree for the specific 
performance of the contract. The plain- 
tiff must satisfy these considerations be- 
fore a decree for specific performance 
can be passed in respect of a contract for 
the sale of movable property. The appel- 
lant deals in purchase and sale of waste 
coal ash. He has not set up any case that 
-he utilises waste coal ash for his own 
purpose or that the same is of special 
value or interest to him. It is a matter 
of common knowledge that the waste coal 
ash is easily obtainable in the market as 
huge quantity of waste coal ash is avail- 
able at the Thermal Power Stations and 
railway stations, The appellant produced 
no evidence to show that the coal ash 
was of special value to him or that it was 
not easily available in the market, and 


' that compensation in terms of money was 


not sufficient to give him relief for the 
breach of contract. No decree for specific 
performance could therefore be granted. 


7. Section 38 provides for grant of 
perpetual injunction subject to the pro- 
visions of other Chapters including Chap- 
ters II and III of the Act. Section 38 lays 
down that injunction may be granted to 
the plaintiff to prevent the breach of an 
obligation existing in his favour, but 
while exercising this power the court has 
a discretion not to grant. perpetual in- 
junction if the breach of contract can 
adequately be compensated in terms of 
money. Section 41 (e) lays down that no 


‘Injunction can be granted to prevent a 
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breach of contract the performance of 
which would not be specifically enforced. 
The legislative intent behind enacting 
Section 41 is that if a contract is not spe- 
cifically enforced under the provisions of 
the Act then the court has no jurisdic- 
tion to grant the injunction. We have 
already discussed earlier that under Sec- 
tion 10 of the Act, contract for the supply 
of waste coal ash was not enforceable, 
therefore the appellant could not get a 
decree for injunction. 

8. Learned counsel then referred to 
Sec. 20 of the Sale of Goods Act, 1930, 
and urged that since there was an un- 
conditional contract for the sale of waste 
coal ash, the property in the goods pass- 
ed to the appellant on the completion of 
the contract. The defendants could not 
legally refuse to supply waste coal ash 
to him and as such the appellant was en- 
titled to the decree of injunction. In our 
opinion, the contention is wholly miscon- 
ceived. Section 20 of the Sale of Goods 
Act refers to contracts for the sale of 
“specific goods”. In the instant case, . as 
noted earlier there was no specific goods, 
instead there was a contract for the sale 
of unascertained future goods. Waste’ coal 
ash was to be supplied to the appellant 
which was to be discharged by the Power 
House. Section 18 of the Sale of Goods 
Act, 1930, provides that where there is a 
contract for the sale of unascertained 
goods, no property in the goods is trans- 
ferred to the buyer unless and until the 
goods are ascertained. Even though there 
was a concluded contract for the sale of 
waste coal ash, the goods were not identi- 
fied or specific as defined by Sec. 2 (14). 
According. to the terms of the contract 
the defendants were to supply waste coal 
ash as and when the same was discharg- 
ed from the bunkers of the Power House, ° 
In substance the contract was for the sale 
of unascertained goods, therefore, no pro- 
perty in the goods could pass to the ap- 
pellant till the goods were ascertained by 
appropriation which in this case ‘did not 
take place at all. - 


'9. Lastly, learned counsel urged that 
. in view of the provisions of Section 58 of 
the Indian Sale of Goods Act, we should 
direct the defendants to refund the price 
of the waste coal ash already deposited 
by the appellant and also for the pay- 
ment of damages to him. Section 58 of 
the Sale of Goods Act is subject to the 
provisions of Chapter II of the Specific 
Relief Act, 1963, Section 22 of the Speci- 
fic Relief Act clearly lays down that a 
plaintiff may ask for any other relief to © 
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which he may be entitled including the 
refund of earnest money or deposit made 
by him in case his ‘claim for specific per- 
formance is refused. Sub-section (2), 
however, lays down that no such relief 
shall be granted by the court unless it 
has been specifically claimed. No doubt, 
even if the plaintiff's suit for specific per- 
formance is dismissed or if relief for in- 
junction is refused, the court has power 
to grant relief to the plaintiff for the re- 
fund of his earnest money or the price 


‘paid by him, but this is permissible only 


when the plaintiff has made a prayer to 
that effect in the plaint. In the present 
case, the appellant, has not made any 
such prayer in the iplaint.nor he.has got 
the plaint amended even in appeal be- 
fore this court. In: the circumstances it 
is not possible to direct the refund of the 
price paid by the appellant although 
there is no doubt or dispute about his 
right to get the amount refunded. We 
hope that the respondent authorities 
shall act in a fair manner to refund the 
amount deposited by the appellant if and 
when he approaches them for the refund 
of the same. The respondents must bear 
in mind while considering the question of 
refund of the amount deposited by the 
appellant that they ‘are the instrumentali- 
ties of a welfare State and they have - to 
conduct themselves; in a fair and just 

manner not obsessed by technicalities. 
10. For the reasons stated above, we 
find no merit in the appeal. It is accord- 
ingly dismissed with costs. 
0 Appeal dismissed, 
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Vidya Sagar Sharma and others, Ap- 
pellants v. Anand | Swarup Dublish and 
others, Respondents. 

Second Appeal No. 2408 of 1972, D/+ 
11-11-1980.* 

(A) Civil P. C. (5: of 1908), O. 7, R. 11— 
Suit on behalf of deity — Name of tem- 
ple instead of name of idol mentioned as 
plaintiff — It has to be presumed that 
there was misdescription and that plaim- 
tiff was idol and not temple. ( Para 9) 

(B) Civil P. C. (5i of 1908), S. 92 — Ap- 
plicability — Suit ‘on behalf of deity — 
None of the reliefs mentioned in S. 92 
elaimed — Suit is maintainable notwith- 
od 





*Against judgment and decree passed by 
Chaman Singh, Addl. Dist. J., Meerut 
in Civil Appeal No. 546 of 1971. 
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standing the fact that requirements of 
S. 92 were not complied with. AIR 1967 
SC 1044 and AIR 1972 SC 246, Rel. on. 
(Para 11) 
. (C) Civil P. C. (5 of 1908), O. 1, R. 8 — 
Suit to restrain defendants from using 
land belonging to temple by plaintiff as 
representing worshippers of idol in tem- 
ple under O. 1, R. 8 after obtaining per- 
mission from Court — Permission given 
after notice and contest — No finding as 
to plaintiffs being Arya Samajists — Tem- 
ple constructed by ancestors of plaintiffs 
— Suit by plaintiff is maintainable — 
(Hindu Law — Religious endowments). 
Where a suit was filed to restrain de- 
fendants from using land belonging to a 
deity by plaintiff as representing the 
worshippers of the deity in the temple 
under O. 1, R. 8 after obtaining permis- 
sion from court which was given after 
notice and contest, the suit would be 
maintainable at the instance of the plain- 
tiff when the defendants failed to prove 
that the plaintiffs were Arya Samajists, 
ie., non-believers in worship of deity and 
the plaintifis were descendants of persons 
who had constructed the temple for the 
idol. Case law discussed. 
(Paras 17 and 18) 
(D) Civil P. C. (5 of 1908), S. 99 — 
Power under — Exercise of — Defen- 
dants claiming title to temple constructed 
hundred years ago and adjoining land in 
themselves and joining issues on the 
points with plaintifiS — Oral evidence 
alone led by parties in suit — Defen- 
dants cannot ask for vacating of finding 
given by trial court in favour of plaintiff 
on ground that same was given on oral 
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evidence, (Para 20) 
Cases Referred: Chronological Paras 
AIR 1972 SC 246 il 
ATR: 1967 SC 1044 11 
AIR 1952 SC 143 il 
AIR 1940 Pat 449 15 
AIR 1927 All 96 14 
AIR 1917 Cal 678 14 


Anshuman Singh and Rajeshwari Pd. 
for Appellants, Radha Krishna, for Re- 
spondents. 

JUDGMENT:— This is a defendants’ 
second appeal who have lost in both the 
courts below. 

2. Anand Swarup Dublish, Advocate, 
Umesh Chand Dublish, his father Shanti 
Sharan, and Shiv Mahadeo Mandir situate 
in mohalla Munnalal Qasba Mowana 
Kalan in District Meerut filed the suit 
out of which the present appeal arises, as 
plaintiffs Nos, T to 4, They impleaded 
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Bishambhar Sahai, father of appellant 
Vidya Sagar Sharma; Vishnu Sahai; 
Janardan Sahai and Keshar Sharan 


Sharma sons of Pandit Shiv Datt Sharma 
residents of the same Mohalla as defen- 
dants in the suit. 


3. The case of the plaintiffs was that 
one Munnalal, the ancestor of plaintiffs 
Nos. 1 and 2 constructed a temple known 
as “Shiv Mahadeo” temple in Mohalla 
Munnalal and dedicted the property in 
dispute in the suit to the idol (plaintiff 
No. 4) to which it belongs. The temple, 
which is a very old construction and 
existed even in the year 1907, was for 
worship by the Hindu community in 
general, The house of the defendants, 
who were acting as Pujaris of the temple 
since the time of the ancestors of the 
plaintiffs Nos. 1 and 2, was situate to the 
west of the temple across the road. Plain- 
tiff No, 1 visited the temple on February 
8, 1967 in connection with thirteenth day 
ceremony of a member of his family 
Parmatma Saran Dublish when he notic- 
ed that the defendants had illegally 
brought a portion of the land of the 
temple to their personal use. They had 
made unauthorised constructions’ includ- 
ing a wall and had opened up a new gate 
as well. The members of the Hindu com- 
munity and the worshippers were, thus. 
daprived of the use of the temple land in 
its entirety. 

4. The suit was filed in a representa- 
tive capacity under Order 1, Rule 8, 
C.P.C. after an application moved in that 
regard was allowed by the court. In this 
suit it was prayed that the defendants be 
restrained through permanent injunction 
from using any portion of the temple 
property as their personal property and 
further be directed by mandatory injunc- 
tion to remove the unauthorised construc- 
tions set up by them, 

5. The defendants set up title in the 
suit property in themselves and claimed 
that the temple had been constructed by 
their ancestors and was their private 
temple. It was denied that the ancestors 
of the plaintiffs either constructed the 
temple or that the plaintiffs were ever 
in ‘management thereof. It was also deni- 
ed that the defendants or their ancestors 
were in occupation of the temple and 
its property as Pujaris. They also denied 
that they had caused damage to the tem- 
ple. In the alternative, it was also plead- 
ed that assuming that the property in 
suit was a public charitable trust, the 
suti, as framed, was not maintainable as 
it was not brought in accordance with 


108 All, 


Section 92, C.P.C. The right of the plain- 
tiffs to maintain the suit was questioned. 
Some other pleas were also taken. The 
trial court framed the following issues:. 

(1) Whether the entire disputed land 
belongs to the idol in question? 

(2) Relief if any. 

(3) Whether plaintiffs are not entitled 


to maintain this suit for the reasons dis-' 


closed in para 28 of the written state- 
ment? 


(4) Whether the suit is 
Section 92 of the C. P. C.? 

(5) Whether the suit is 
estoppel? 

6. In respect of the first issue, it 
held after discussing the oral and docu- 
mentary evidence on record at great 
length that the property in suit be- 
longed to the idol and not the defen- 
-dants. In respect of issue No. 4 it held 
that having regard to the nature of the 
relief sought, the suit could not be said 
to be governed by S. 92, C.P.C. Notic- 
ing that there was no evidence on be- 
half of the defendants in respect of 
issue no. 3 and that from‘ the evidence 
adduced on behalf of the plaintiffs, it 
was clear that they were interested in 
the temple in suit as members of the pub- 


barred by 


barred by 


lic, it held under issue No. 3 
that the plaintiffs were entitled 
to maintain the, suit. Similarly, it 


found that the defendants failed to lead 
any evidence on issue No, 4: which had, 
. consequently, to be answered against 
them and that the suit deserved to be 
decreed. It, consequently, -directed the 
defendants to remove the unauthorised 
constructions within a period of a month 
failing which the plaintiffs were held 
entitled to get it done through court. It 
also restrained the defendants from in- 
terfering with the user of the property 
in suit by the worshippers of the deity. 
The scaled plan map was directed to form 
part of the decree. 


7. The lower appellate court ` * upheld 
the decision of the trial court. It overrul- 
ed the objection raised on behalf of the 
defendants about the competence of the 
plaintiffs to maintain the suit and to the 
maintainability of the suit in the absence 
of proceedings under Section 92, C.P.C. 
It upheld the plaintifis’ claim that the 
land in suit was property dedicated to 


the temple which was constructed by the | 


ancestors of plaintiff No, 1. The claim of 
the defendants to be the owners of the 
property or of the construction by their 
ancestors of the temple was negatived by 
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it. Like the trial court, it also found that 
the defendants had made unauthorised 
constructions and were guilty of using 
the property belonging to the idol as their 
own, It confirmed the trial court decree. 
Aggrieved, the defendants have ap- 
proached this court in the present second 
appeal, ` 


8. Sri’ Baas Prasad, who has 
appeared as a counsel for the defendant- 
appellants, has argued that the suit, ad- 
mittedly, not having been filed in the 
name of the idol was not maintainable 
and that it was barred under Séction 92, 
C.P.C. The plaintiffs being Arya Samajist 
had no right to bring the suit in a repre- 
sentative capacity under Order J, Rule 8, 
C.P.C. and, lastly, that the finding about 
the ownership of the temple recorded in. 
favour of the plaintiffs on the basis of 
oral evidence alone; was not sustainable, 
inasmuch as, admittedly, the temple was 
constructed over a: hundred years ago 
and that question should, therefore, not 
been gone into by the courts below. 


9. As far as the first submission of the 
appellant’s counsel; is concerned, it is 
noticeable that the' trial court under 
issue No. 1 framed‘by it, namely, ‘whe- 
ther the entire disputed land belongs . 
to the idol in question’ concluded in ' 
favour of the plaintifis. A perusal of the 
judgment of the trial court shows that 
the question as to whether the frame 
of the suit was defective, inasmuch as, 
the idol was not made a plaintiff was not 
specifically raised before it. The lower 
appellate court dealt with this objection 
in the following w yrds: 

“There may be al misdescription in the 
title of the plaint as regards plaintiff No. 4. 
The suit should have been filed in the 
name of the idol and not in the name of 
temple, but no objection to that effect 
was raised and for all intents and pur- 
poses it has to be|presumed that plain- 
tiff No. 4 in this case is the idol Sri Shiv 


` Mahadeo installed in the temple situated 


in. mohalla Munnalal, and was‘ suing 
through Sri Anand Swarup Dublish, 
plaintif’ No. 1......... l 
The fourth plaintiff, it is undisputed, has 

been described as “Shri Siv Mahadeo 
Mandir situated in!mohalla Munna Lal”. 
It is obvious that what was really intend- 
No. 4 was “Shri Shiv, 
Mahadeo” installed: in the Mandir. The 
view of the lower appellate court that 
there was a mere misdescription in re-|. 
gard to plaintiff No. 4 in the aoa is 

plainly correct. P 
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10.. The submission that the suit was 
barred under Section 92, C.P.C. again 
cannot be accepted. That provision as it 
stood at the relevant time was as follows: 

92. Public charities— (1) In the case 
of any alleged breach of ‘any express or 
constructive trust created for public 
purposes of a charitable or religious 
nature, or where the direction ‘of the 
Court is deemed necessary for the admin- 
istration of any such trust, the Advocate- 
General, or two or more persons having 
‘an interest in the trust and having ob- 
tained the consent in writing of the Ad- 
vocate-General, may institute a suit, 
whether contentious or not, in the princi- ' 
pal Civil Court of original jurisdiction or 
in any other Court empowered in that be- 
half by the State Government within 
the local limits of whose jurisdiction the 
whole or any part of the subject-matter 
of the trust is situate, to obtain a decree— 

(a) removing any trustee; 

(b) appointing a new trustee; ; 

(c) vesting any property in a trustee; 

(cc) directing a trustee who has been 
removed or a person who has ceased to 
be a trustee, to deliver possession of any 
trust property in his possession to the 
person entitled to the possession of such 
property; 

(d) directing accounts and inquiries; 

(e) declaring what proportion of the 
trust property or of the interest therein 
shall be allocated to any particular object 
of the trust; 

(£) authorising the whole or any part of 
the trust property to be let, sold, mort- 
gaged or exchanged; 

(g) settling a scheme; or 

(h) granting such further or other re- 
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lief as the nature of the case may re- 
quire, 
(2) Save as provided by the Religious 


Endowments Act, 1863, (or by any cor- 
responding law in force in a Part B State), 
no suit claiming any of the reliefs speci- 
fied in sub-section (1) shall be instituted 
in respect of any such trust as is therein 
referred to except in conformity with the 
provisions of that sub-section.” 

11. A mere look at the reliefs claimed 
in the instant suit is enough to negative 
‘dhe submission for it is clear that the re- 
- quirement of Section 92 has to be ful- 
filled where any of the reliefs mentioned 
therein alone is sought in the suit. As 
was observed in Bishwanath v. Sri Tha- 
kur Radha Ballabhji (AIR 1967 SC 1044): 

“It is settled law that to invoke Sec- 
tion 92 of the Code of Civil Procedure, 
three conditions have to be satisfied, 








‘(see Pragdasji 
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namely, (i) the trust is created for pub- 
lic purposes of a charitable or religious 
nature; (ii) there was a breach of trust 
or a direction of court is necessary in 
the administration of such a trust; and 
(iii) the relief claimed is one or other of 
the reliefs enumerated therein. If any of 
the three conditions is not satisfied, the 
suit falls outside the scope of the said 
section.” , 

And in Harendra Nath v. Kali Ram Das 
(AIR 1972 SC 246) “it is well settled by 
the decisions of this court that a suit under 
Section 92 is of a special nature which 
pre-supposes the existence of a public 
trust of a religious or charitable charac- 
ter. Such suit can proceed only on the 
allegation that there is a breach of such 
trust or that directions from the court are 
necessary for the administration of the 
trust, In the suit, however, there must be 
a prayer for one or other of the reliefs 
that are specifically mentioned in the 
section. Only then the suit has to be filed 
in conformity with the provisions of Sec- 
tion 92 of the Code of Civil Procedure 
v. Ishwarlal Bhai, 1952 
SCR 513: (AIR 1952 SC 143).) It is quite 
clear that none of the reliefs claimed by 
the plaintiffs fell within the section.” - 


12. The next submission of the appel- 
lants counsel may now be considered. 
It has been urged that it is for the. plain- 
tiffs ‘to establish that the suit, as filed by 
them, is maintainable under Order 1, 
Rule 8, C.P.C. and that in spite of per- 
mission having been granted to them by 
the court to file the suit under that pro- 
vision, after notice and contest, they have 
to establish during the trial that they had 
the same interest as the worshippers of 
the temple before they can be held to 
have sufficient interest to be able to main- 
tain the suit under that rule, 


13. Issue No. 3, namely, “whether the 
plaintiffs are not entitled to maintain the 
suit for the reasons disclosed in para- 
graph 28 of the written statement?” was 
disposed of by the trial court by observ- 
ing that it did not find any evidence on 
the said issue from the side of the defen- 
dants, on whom the burden of proof of 
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this issue’ lay, and that the plaintiffs had 


adduced evidence to show that they were 
interested in the Mandir in suit as mem- 
bers of public. The lower appellate court 
dealt with the matter in a little greater 
detail. It noticed the submission made on ,- 
behalf of the defendants before it -that © 

the plaintiffs had not denied that they 
were not worshippers of the deity or did 
not belong. to the Arya Samaj sect and 
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that the plaintiffs Nos. 1 to 3, who belong- 
ed to the Arya Samaj sect and did not 


believe in idol worship, were not entitled - 


to sue on behalf of the deity and the suit 
was, therefore, not maintainable. It ob- 
served, in this regard, as follows: 


“The entire body of the worshippers 
and devotees of the idol have been repre- 
sented by plaintiffs Nos. 1 to 3. The ob~ 
jection that they were Arya Samajists 
and did not believe in idol worship should 
have been raised when notices under 
Order t, Rule 8, C.P.C. were issued...... 
Neither Bishambhar Sahai (D. W. 1) nor 
- Dharam Singh (D. W. 2} made any state- 
ment on oath that plaintiffs belonged to 
the Arya Samaj sect......... There is no 
legal bar in any Arya Samajist Hindu 
acting as the Manager of a temple though 
the religious rites of the deity may be 
performed by a person professing the 
Sanatan Dharam faith. I, therefore, hold 
that the plaintifis have a right to sue 
and the suit is maintainable.” 


14. In G. P. Rao v. B. Patra (AIR 1917. 
Cal 678) it was observed that “A suit re- 
lating to a public trust should not be 
brought except with the consent of the 
Advocate-General, unless the plaintiffs 
have a special claim or claim a special 
interest under and by virtue of the trust” 
and -that “the interest that the plaintiffs 
have, as members of the public, being 
not sufficient to enable them to maintain 
the suit under Section 92, C.P.C. without 
the consent of the Advocate General, they 
cannot, by saying that they represent the 
whole of the Hindu population not only 
of British India but also of all parts of 
India lying outside the limits of the 
Indian Empire, get a sufficient interest to 
sue apart from Section 92.” In Jugal 
Kishore v. Khuda Bux (AIR 1927 All 96), 
Banerji, J. held that merely because the 


plaintiffs who were Vaishes were Hindus: 


and the rights of the sweepers and 
Chamars were contested to use and draw 
water from a well, they could not be held 
entitled to bring a suit as a representative 
suit for “Order 1, Rule 8, pre-supposes 
that the person suing must have the same 
interest as the other persons on whose 
behalf the suit is instituted.” It was held 
that the plaintiffs who were Hindus could 
not be held entitled to sue although they 
did not belong to the particular sect of 
persons who were prevented from enjoy- 
ing the use of water from the well by the 
action of the defendants, 

15. In Ch. Bibhuti Narain Singh v. 
Maharaja Sir Guru Mahadeo Ashram 
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Prasad Sahi Bahadur (AIR 1940 Pat 449) 
it was observed (at p. 455) as under: 

“It is next argued on-the pleadings that 
the plaintiff had sued as representative 
of the public generally, and not as repre- 
sentative of the villagers alone, and as 
having some exclusive common interest 
with the villagers within the meaning of 
Order 1, Rule 8, C.P.C. The references in 
the plaint were to the rights of the pub- 
lic generally and not to any particular 
Tights of the villagers, as distinct from 
the rights of the public at large. Further, 
it is argued that even had the plaintiff 
sued as representative of the villagers, 
he had no common interest with them in 
the subject matter of the suit as necessi- 
tated by O. 1, Rule 8, and the suit must 
fail on that ground. With this last con- 
tention I cannot agree, because it seems 
to me that, if there are any special 
rights in these village pathways existing 
in the villagers, as distinct from the pub- 
lic generally, the landlord of the village 
may well be said to share this special in- 
terest, even though he be not a resident 
of the village, for as owner of the village 
he will share the villagers’ interest in 


the public lands of the village. 7 


And, later {at p 465) : 


“Order 1, Rule 8 C.P.C. is ene an 
enabling provision.. It provides no new 
right of suit but merely a right of re- 
presentation where a right of suit 
already exists, and' that right of suit is 
provided by the invasion of the special 
rights of the limited class represented 
OESE Sas It does give a right to sue 
in a representative capacity upon an ex- 
isting right of suit'and that is a rigbt to 
Tepresent any particular defined section 
of the public with whom the plaintiff 
has a special common interest, but not 
to represent the public generally as a 
whole. It does not contemplate the 
issue of notice to the whole world or 
that the whole world should be bound 
by the decision in ‘a suit under its pro- 
visions.” 

It follows from all this that in the case 
of suits such as those with which we are 
relating to 
obstructions to village ways, if the plain- 
tiff does not utilise the special provisions 
of Section 81, or prove special damage, 
but purports to sue under Order 1, R. 8, 
he must plead and’ show (1) that he sues 
not on behalf of the public generally, 
but on behalf of a limited and clearly de- 
fined class with which he has a common 
interest and a common right of suit; (2) 
he must plead and show that ‘the path- 
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way in question is not a public highway 
in the full sense, in which all members of 
the public who happen to go to the place 
have equal interest; he must show that it 
is a way or path of the quasi-public type 
recognised long ago by Wilson, J. in 15 
Calcutta 460 in which the class he repre- 
sents has got special rights as distinct 
from those of the public generally.” 


‘16, The general principle about the 
maintainability of a suit in respect of a 
religious endowment as contained in 
paragraph 284 (1) at page 878 in Sir Hari 
Singh Gaur’s Hindu Code (IV Edition) is 
as follows: 

“A suit is maintainable by a person 
interested in an endowment in respect of 
a civil right concerning it.” 

Later, at page 880, it is stated thus: 


“In the case of an endowment, whether 
public or private, law has prescribed a 
minimum safeguard that no one can sue 
unless he is at least ‘interested’ in the 
endowment.”, 
and, at page 881, that: 

“The ‘interest? required may be neither 
direct nor measurable in money, since it 
will suffice if it is such as the civil law. 
would consider as sufficient. In so doing 
the Privy Council considered the fact 
that the mere fact the plaintiff was the 
descendant of the founder of a public 
charity, though in the female line was 
sufficient to entitle her to sue for the 
removal of a trustee who had been im- 
properly appointed to manage it.. 3 
It is not easy to define the interest “that 
would qualify a person to maintain a 
suit, since the interest one possesses must 
differ according to the object and nature 
of the endowment and his own relation 
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thereto. But the touchstone of his right 
is his ‘interest’.” 
17. The suit, in the present case, was 


filed by the plaintiffs after obtaining per- 
mission under Order 1, Rule 8, C.P.C. 
from the court which was given after 
notice.and contest. The objection of the 
defendants is founded upon the circum- 
stance that in their replication dated May 
14, 1969 and August, 16, 1968, it was not 
denied by the plaintiffs that they were 
not the worshippers of the deity and be- 
longed to Arya Samaj sect and further 
that (P. W. 1) Anand Swarup and (P.W. 2) 
Raghunandan Saran, who were closely 
related to plaintiffs Nos. 1 and 2, had ad- 
mitted that he did not believe in idol wor- 
ship. Further, upon the admission in the 
cross-examination of Ved Prakash 
(P. W. 3) that in the plaintiffs family 
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some members belonged to the Arya 
Samaj sect while others professed Sana- 
than Dharma religion. As mentioned ear- 
lier in this judgment, the lower appellate 
court has taken note of the fact that nei- 
ther Bishambhar Sahai nor Dharam Singh, 
appearing as witnesses for the defendants, 
made any statement on oath that the 
plaintiffs belonged to the Arya Samaj 
sect. Quite clearly, it is not one of those 
cases in which it can be said te have been 
established by the defendants that the 
plaintifis were proved to be Arya Samaj- 
ists. There is no finding either to that 
effect. As such, the defendants cannot 
successfully urge, as is being attempted 
on their behalf by their learned counsel, 
that the plaintiffs were wrongly held 
having 
the same interest as the worshippers of 
the idol so as to be able to bring the suit 
under Order 1; Rule 8, C.P.C. 


` 18. The finding of the two courts þe- 
low also is that the temple had been con- 
structed for the idol by Munnalal, whose 
descendants the plaintiffs were. This also 
created sufficient interest in them, apart 
from the one successfully established by 
them, to be able to sue under Order 1, 
Rule 8, C.P.C. and to seek an injunction 
against the wrongful user of the pro- 
perty of the temple by the defendants. 


19. It has been observed by the lower 
appellate court that “the evidence on 
record shows that the disputed land was 
used for growing flower plants to provide 
sufficient flowers to the worshippers to 
make offers to the deity. All those plants 
have’ been removed and the defendants 
have constructed walls on the land. When 
there were no walls, the temple was ac- 
cessible to the worshippers from all the 
sides. Thus, their approach to the temple 
has been restricted. By tethering cattle 
and storing Kooda, the surroundings of 
the temple have become insanitary and 
obnoxious. There is also paucity of open 
space for the worshippers to sit and medi- 
tate. The use of one portion of the land 
as ‘Gher’ and residential apartment is 
again contrary to the purpose for which 
this land was set apart......... There is 
hardly any scope for doubt that the un- 
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authorised acts of the defendants 
have caused continuing and irre- 
parable loss to the idol as well as its 


devotees and such an injury cannot be 
compensated for by awarding damages. It 
is in the fitness of things that the unauth- 
orised constructions should be removed, 
the land restored to its original condition 
and the defendants restrained from com- 
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mitting such acts in future.” In view of 
this observation, it is difficult to accept 


the further submission of the appellant’s: 


counsel that the courts below were not 
justified in granting an injunction in the 
case. It may also be added that according 
to the learned counsel for the plaintiff- 
respondent, the offending structures stand 
demolished and removed after the de- 
cree in the suit and are no o ogar pre- 
sent on the spot. 


20. The submission on behalf of the 
appellants also is that since the finding 
about the ownership of the temple re- 
corded in the case in favour of the plain- 
tiffs rests solely on oral evidence and is 
in respect of a temple, which was admit- 
tedly constructed over a hundred years 
` ago, it should not have been recorded for 
it was really not necessary for the dis- 
posal of the suit and should, therefore, 
be vacated. It appears difficult to accept 
this submission. The defendants joined 
issue with the plaintiffs about the owner- 
ship of the temple and the land adjoin- 
ing it and claimed title in themselves. 
They cannot, therefore, be heard to com- 
plain about the findings recorded by the 
courts below about the title to the dis- 
puted land, albeit on the basis of oral 
evidence which alone was led by the par- 
ties in the suit, after a finding has been 
recorded against them. On the plea of the 
defendants themselves in the suit, the 
courts below cannot be said to have com- 
mitted any error in going into this ques- 
tion. 


21. In conclusion, it must be held that 
the appeal lacks merit and deserves ‘to be 
dismissed, It is, consequently, dismissed 
with costs. 

Appeal dismissed. 
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per order was to direct return of plaint 
for presentation to the proper court. 


In the instant case, the question of 
jurisdiction could not be decided as a 
preliminary issue in view of the fact that 
it could be decided only after recording 
the oral evidence of the parties, and evi~- 
dence cannot be recorded piecemeal. The 
question of jurisdiction could thus be de- 
cided only after the entire trial had been 
gone through and the fact that it was thus 
decided along with the decision of . the 
other issues, could’ not be a ground for 
dismissing the suit’ instead of ordering the 
return of the plaint on arriving at the 


‘finding that the court had no jurisdiction 


to try the suit under the circumstances, 
the only just and | proper order to pass 
was to direct the return of the plaint for 
presentation to the proper court having 
jurisdiction to entértain the suit, For the 
fault of bringing the suit in wrong court 
the plaintiff couldibe penalised by mak- 
ing him liable to: pay the defendants’ 
costs in the trial court. (Para 3) 

B. P. Agarwal and R. P. Goel, for Ap- 
pellant; V. Sahai and B. Dayal, for Re- 
spondents. 


JUDGMENT:— This is a plaintiff’s se- 
cond appeal in a suit for recovery of 
Rs. 3368.12 P. on account of unpaid price 
of a wagon-load of soap-stone amounting 
to Rs. 3187.62 P. Rs. 20 as expenses: on 
travelling, Rs. 7.50, as cost of notice and 
Rs. 153 as interest. The two courts below 
have found that the plaintiff did supply 
the goods to the Firm defendant-respon- 
dent No. 1, and the defendant-respon- 
dents Nos. 3 and 4,'who were the proprie- 
tors and partners thereof; that the whole 
of the amount claimed on account of the 
unpaid price of a’ wagon of soap-stone 
was due and payable; but that the Agra 
courts had no jurisdiction inasmuch as no 
part of the cause of.action could be said 
to have arisen at Agra. In arriving at the 
last finding and the finding that defen- 


g dant-respondent No. 2 Pooran Chand, 


who is the father of the defendants-re- 
spondents Nos. 3 and 4, was not liable, 
the two courts below have found that the 
signatures on the Order Form, Ext. 5, 
were not proved to be those of Pooran 
Chand or of any one authorised to sign 
it on behalf of the Firm defendant-re- 
spondent No. 1. The lower appellate 
court has also observed that the mere 
mention onthe Order Form that Agra 
courts will have jurisdiction could not 
confer jurisdiction ‘unless it were found 
that any part of the cause of action had 
arisen within the jurisdiction of the Agra 
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courts. The plaintiff’s case that- payment 
' was to be made at Agra under the con- 
tract between the parties was disbelieved, 


2. ` The’ finding of the two courts be- 
low that the Order Form was not proved 
to have been signed bý Pooran Chand, the 
defendant-respondent No. 2, is primarily 


a finding of fact and it is not possible to - 


interfere with it on second appeal. The 
learned counsel for the plaintiff-appellant 
could not establish that it suffers from 
any such error of law as to vitiate it. Si- 
milarly, the finding that it was not prov- 
‘ed that payment of the goods supplied 
had been agreed to be made at Agra is 
also a finding of fact with which it is not 
possible to interfere on second appeal. 
That being so, it cannot be said that any 
part of cause of action arose at Agra and 


even the Order Form not having been. 


proved to have been signed by the Firm 
defendant-respondent No. 1 or anyone 
authorised to sign it on its behalf, the 
_ question of conferment of jurisdiction on 
the Agra courts, by any term provided 
thereon, cannot arise. But, the learned 
counsel for the plaintiff-appellant urged 
that, be that as it may, the suit ought. not 
to have been dismissed, and the court 
having arrived at the finding that the 
principal amount, claimed by ` the plain- 
tiff on account of the unpaid price of the 
‘goods supplied to the Firm defendant- 
respondent No. 1 and its proprietors or 
partners, namely, defendant-respondents 
Nos. 3 and 4, was due and payable to the 


plaintiff, the proper order to pass was to, 


direct the return of the plaint. 


3. Having: heard learned counsel for 
the parties, I am satisfied that there is 
force in this contention of the learned 
counsel for the plaintiff-appellant. From 

the facts recited in the judgments of the 
’ two courts below and the ‘findings arriv- 
ed at by them, it appears clear to me 
that the inability of the plaintiff-appel- 
lant’ to prove that the Order Form Ext. 5 
was signed by Pooran Chand, defendant- 
‘respondent No. 2, who was the father of 
the defendant-respondents Nos. 3 and 4 


was occasionéd more by the  illegibility 
of the signatures on the Order Form 
which read more as Raghunath than 


-Pooran Chand and the ignorance of the. 


plaintiff-appellant of the true credentials 

of the person, who had signed: the Order 

Form, than by'any dishonesty on his part. 

‘Moreover, the fact remains that the goods 

supplied were taken delivery of by the 

Firm defendant-respondent No. 1 aoa 
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its proprietors and partners, namely, de- 
fendant-respondents Nos. 3 and 4, and 
they wrongfully refused to pay for the 
same. The delivery of goods having been 
taken, the sale was complete and it can- 
not be said that there was no contract 
between the parties for the sale of those 
goods, Indeed, there could be no sale 
without a contract and both the courts 
below having found that unpaid price of 
the goods-was due and payable by the 
defendant-respondents Nos. 1, 3 and 4 to 
the plaintiff, it follows that ‘there must 
have been a contract between them for 
the sale of the goods which were suppli- 


‘ed by the plaintiff and of which delivery 


was taken by them. 

I must also observe that this was one 
of those cases where the question of jur- 
isdiction could not be decided as a preli- 
minary issue in view of the fact that it 
could be decided only after recording the 
oral evidence of the parties, and evidence 
cannot be rezorded piecemeal. The ques- 
tion of jurisdiction could thus be decid- 
ed only after the entire trial had been 
gone througk and the fact that it was 
thus decided along with the decision of 
the other issues, could not be a ground 
for dismissing the suit instead of order- 
ing the return of the plaint on arriving 
at the finding that the court had no jur- 
isdiction to try the suit. Under the cir- 
cumstances, zhe only just and proper 
order to pass was to direct the return of 
the plaint for presentation to the proper) - 
court having jurisdiction to entertain the 
suit. For the fault of bringing the suit in 
wrong court the plaintiff could be pena- 
lised by making him liable to pay the 
defendants’ costs in the trial court. 

-4. In ‘the result, the appeal. succeeds 
and is allowed. The decree dismissing the 
suit is set aside. Instead, there shall be 
an order directing the return of the plaint 
to the plaintiff-appellant for _ presenta- 
tion to the court of competent jurisdic- 
tion, The plaintiff shall pay to the defen- 
dant-respondents the costs incurred by 
them in the trial court as taxed in its 
decree, 

5. Since the point on which the appeal 
has ‘been allcwed by this Court, does not 
appear to have been raised in the Memo- 
randum of Appeal, either in this ‘Court or 
in the lower Appellate Court, the parties 
shall bear their own costs‘of the appeal 
in this Court and the appeal in the lower 
Appellate Court. 

. 6. The record shall be sent down at 
once to the Trial Court to enable it to re- 





t 


< mises. 
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turn the plaint to the plaintiff for pre- 
sentation to the proper court in accord- 
ance with the procedure prescribed by 
law. 

Appeal allowed. 
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DEOKI NANDAN, J. 

Sher Singh, Appellant v. Mohd. 
and another, Respondents. ; 

Second Appeal No. 2121 of 1970, DJ- 9-1- 
1981. 

(A) Civil P. C. (5 of 1908), S. 11 — 
Suit by landlord for ejection of joint tenants 
-~ Interest of joint tenants not conflicting 
—- Subsequent suit by one of joiùt tenant 
for ejection of other tenant — Findings of 
previcus ‘suit could not operate as res judi- 
cata between parties in later suit. 


Ismail 


(Para 9) 


® Transfer of Property Act (4 of 1832), 
‘Ss. 45, 111 — Co-tenants — Ejectment of 


one by other — Not permissible. 

The partnership business was carried on 
by tenants ‘A’ and ‘B’ in the premises with 
3/4 and 1/4 shares in it respectively. Sub- 
sequently-the parinership firm was dissolved. 
In a suit by tenant ‘A’ the tenants ‘A’ and 
‘B’ were declared to be in possession of 3/4th 
and i/4th part of premises respectively. 
Tenant ‘B’ with ‘C’ separately carried on 
the business later on in the 1/4th part of pre- 
On the death of ‘B’, his business 
was carried on by ‘C’ in the very premises. 


Held that ‘A’ and ‘C’ would be co-tenants 
and ‘C could not be ejected by ‘A’. 
(Para 9) 


S. A. Khan, for Appellant; V. K. ore 
for Respondents. 


JUDGMENT :— This is a defendant’s se- 


cond appeal in a suit for ejectment and 
damages in respect of a half portion of a 
shop. 5 

2. The plaintiff claimed to have . taken 
the shop on a monthly rent of Rs. 14/- per 
monih from one Begum Khurshed Khwaja 
and to’have started a business therein in 
parinership with one Tori Mal under the 
-name and style of Mohd. Ismail Tori Mal. 
The rent was paid by the Firm and it ap- 
pears that the Firm came to be treated as a 
tenant of the shop. The plaintiff's share in 
that partnership was 3/4th and that of Tori 


* Against decree of K. C. Bhargava, 2nd 
Addl. Civil Judge, Aligarh, D/- 24-9-1970. 
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dant No. 1, carried on the business. 
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Mal 1/4th. However, in 1949 the business 
of that partnership appears to have come to 
a stop and Tori Mal is said to have taken 
possession of 1/2 of the shop on the eastern 
side and to have started separate business. 
in partnership with! Baboo, Lal and the first 
defendant Sher Singh. A Suit No. 604 of 
1951 was filed by the plaintiff against Tori 
Mal. It was held in that suit that the plain- 
tiffs share in the ; partnership assets was 
3/4th and that of Tori Mal 1/4th “and the 
tenancy of the shop was also ordered to be 
divided between the two in the same pro- 
portion, During the pendency of the se» 
cond appeal in that suit in this Court, Tori 
Mal died and his brother Het Ram, in part- 
nership with Sher Singh, the present defen- 
Het 
Ram also died thereafter and the second 
defendant, Shyam Babu came in his place, 
but later on it appears that even Shyam 
Babu ceased to have any connection with 
the business and Sher’ Singh, the first defen- 
dant, alone came to carry on business in 
the 1/4th portion of the shop which was al- 
lotted to Tori Mal!in that suit. - 

3. In defence, the second defendant, 
namely, Shyam Babu, who is the heir of 
Tori Mal, disclaimed any connection with 
the shop and the ‘first defendant claimed 
that he was a sub-tenant of the plaintiff on 


payment of Rs. 10/- per month as rent; 
that he had been paying rent at that sate 
tegularly to the plaintiff and only the past 
9 months’ rent wasi in arrears. 
4. The following were the issues on 
which the parties went to trial; i 
“1. Whether the :defendant No. 1 isa 


trespasser after the'death of Tori Mal due 
to termination of partnership? If ‘not is 
he a sub-tenant as alleged? 

2. Whether defendant No. 1 or 2 is liable 
to pay any damages as alleged 7 If soits 
effect? ` 

3. To what relief! and amount is the plain- 
tiff entitled ?” i 

5. On Issue No., 1 the trial court found 
that the first defendant Sher Singh ‘became 
a trespasser after the death of Tori Mal on 


account of the terinination of the partner- 


sub- 
I may here, as 


ship and could not! be said to be a 
tenant as alleged ‘by him. 


well, observe that after the decision of the 


suit between the present plaintiff and Tori 
Mal, a Suit No. 457 of 1965 was filed by 
the landlord against the present plaintiff and 
Sher Singh, the first defendant. The claim 
in that suit was for ejectment, and the 
ground on which it had been claimed was 
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sub-letting. It was held in that .suit that 
there was no. contract of subletting between 
the present plaintiff and .Sher Singh, the 
first. defendant and that Tori Mal was a 
joint tenant of the present plaintiff. That 
suit was dismissed .on that finding. The trial 
court based its finding in the present suit 
on the finding. of that suit, holding it to be 
tes judicata. It also held that the partner- 
ship .between Tori Mal and Sher Singh, 
defendant No. 1 stood dissolved on the 
death of Tori Mal and thereafter Sher Singh 
started running the business as the sole 
owner and consequently, according to the 
trial court, Sher Singh could not be said -to- 
have “inherited” the ‘tenancy right to Tori 
Mal. On the second issue the trial court 
held that Sher Singh was liable to. pay 
Rs. 360/- as. damages, for use and occupa- 
tion, at the rate of Rs. 10/- per, month for 
the last three years and: pendente lite and- 
future at the rate of Rs, 5/- per month. In 
arriving at this finding, the trial court relied 
on the first defendant’s case that the shop 
could be let out at Rs. 10/- per month, but 


does not appear to have given reasons for 


impliedly disbelieving his case that only 9 
months’ rent was due when the suit was in- 
stituted. In the result, the trial court 
decreed - the suit for ejectment and for re- 
covery of Rs. 360/- as damages up to the 
date of suit and pendente lite and future at 
the rate of Rs. 5/- per month. . 

6. The defendant Sher Singh’s appeal to 
the District Court was dismissed by the 
court of II Additional Civil Judge, Aligarh. 
It was found by the learned Additional 
Civil Judge that the plaintiff had admittedly 
entered into separate- possession over 3/4th 
portion of the shop, obviously in accordance 
with the partition decree in the earlier suit 
between the present plaintiff and Tori Mal. 
But, according to the lower Appellate Court 
after the death of Tori .Mal, the first defen- 
dant Sher Singh could not be said to have 
inherited the tenancy rightof Tori Mal “and. 
further that in the case of joint tenancy if 
one of the joint tenant dies leaving no heirs 
or if his heirs relinquished that right in the 
tenancy, then the whole of the tenancy shall 
vest in other co-tenant”.- It was on this 
basis that the lower Appellate Court ulti- 
mately held that the first defendant could 
not be said fo be a co-tenant along with 
the plaintiff and further that the first defen- 
dant had failed to substantiate his ‘plea of 
sub-tenancy. 

7; Mr. S. A. Khan learned Counsel for 
the defendant-appellant, urged before me. 
that the partition decree had put an end to 
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the joint tenancy between the present plain- 
tiff and Tori Mal in respect of tenancy 
rights in the shop. Tori Mal is said to have 
died after the passing of the trial court 
decree in that suit and the plaintiff has 
admittedly en:ered into separate possession 
over 3/4th portion of the shop which was 
allotted to him in that partition decree. 
The result, according to Mr. S. A. Khan, is 
that Sher Sinzh, must be deemed to have 
become a tenant of- the  1/4th portion of 
the shop by assignment of Tori Mal’s rights 
inasmuch as he came into possession of the 
entire assets of the business carried on by 
him in partnership with Tori Mal. in that 
shop and that even if the first defendants 
plea of sub-tenancy is found to be wrong 
in law, the correct position in law appears 
to be that the present plaintiff and the first 
defendant became co-tenants of the shop 
the plaintiff being entitled to a 3/4th share 
and the first defendant to a 1/4th share 
therein. ` v 


8. Mr. V. K. Gupta, learned Counsel for 
the plaintiff-respondent, vehemently support- 
ed the judgment and the findings of the 
two courts. below. His contention was that 
it was found in the earlier Suit No. 62 of 
1964 filed by the landlord in which the pre- 
sent plaintiff and-the first defendant both 
were impleaded as defendants that the pre- 
sent first defendant was not a sub-tenant of 
the present plaintiff and further that Tori 
Mal was a joint tenant with the present ` 
plaintiff.. According to Mr. Gupta it could 


not now be held that the first tlefendant has 


become a co-tenant along with the plaintiff 
and, at any mte it cannot at all be held 
that the first defendant is a sub-tenant of 
the plaintiff. 


9. Although the present plaintiff and the 


` first defendant were both parties as defen- 


dants to the earlier Suit No. 62 of 1964 by 
the landlord there was no conflict of inter- 
est between them inter se and both of them 
were interested in saving the tenancy and 
defeating the landlord’s claim for ejectment. ` 
It cannot, therefore, be said that the finding 
of that suit operates as res judicata between 
the present plaintiff and the first defendant. 
Even so, what was held in that suit was 


- that a contract of sub-tenancy between the 


present plaintiff and the first defendant was 
not proved and that Tori Mal was a joint 
tenant of the present plaintiff. Assuming 
that to be the correct. position, the joint ~ 
tenancy between‘the present plaintiff and 
Tori Mal came to an end with ‘the giving 
effect to the partition decree in the suit be- 
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tween them. The result was that from joint 
tenants, the present plaintiff and Tori Mal 
became co-tenants having definite shares the 
share of the plaintiff being 3/4th and’ that 
of Tori Mal being 1/4th. It is in evidence 
that the first defendant was carrying on 
business in partnership with Tori Mal and 
that on Tori Mal’s death the first defendant 
came into possession of the entire business 
assets of the partnership and has been car- 
rying on business at that very place, though 
alone. This means that the goodwill of the 
partnership business carried on between 
Tori Mal and the first defendant, passed on 
to the first defendant after the dissolution 
of the partnership, on the death of Tori 
Mal. The result in law is that the tenancy 
rights in the 1/4th portion of the shop stood 
assigned to defendant No. 1 as part of the 
goodwill of the partnership and Tori Mal’s 
place came to be occupied by the first de- 
fendant Sher Singh by operation of law. 
I, therefore, hold that the plaintiff and the 
first defendant Sher Singh are co-tenants of 
the shop the share of the plaintiff therein 
is 3/4th and that of the first defendant is 
1/4th and since the plaintiff is already in 
possession of his 3/4th share’ and the first 
defendant too is in possession of his 1/4th 
share, the suit for the first defendant’s eject- 
ment must fail. 


10. As to the-amount claimed by way ot 
damages, there could be no decree by way 
of damages because the possession of | the 
first defendant on 1/4th portion of the shop 
is lawful and the plaintiff had, in the suit, 
claimed wrongly that the first defendant was 
in possession of 1/2 portion’ of the shop; 
and had on’ that footing claimed Rs. 10/-- 
per month by way of damages, although the 
total rent payable for the whole 


first defendant Sher Singh, on the other 
hand, had claimed that he was a sub-tenant 
on payment of Rs. 10/- per month and that 
9 months’ rent was due. I do not 
that is the exact rate of rent payable to the 
landlord, but if it is only Rs. 14/- per month, 
the proportionate ‘amount payable by the 
first defendant Sher Singh, whether directly, 
if the ‘landlord is prepared to accept it, or 
through .the plaintiff in case the landlord is 
not prepared to accept it would work out 
to Rs. 3.50 per month. However I would 
leave the matter open rather than decide it 
here. 
damages can be passed against 
defendant Sher Singh on the facts in 
suit. It will be open to the parties ‘to arrive ` 
at a reasonable” séttlement.on the point. 


the first 


Atal Singh v. Kesho Ram 


shop was- 
said to be only Rs. 14/- per month. The 


know’ 


Suffice it to say, that no decree for . 


` this - 


A. L'R. 

11. The amounts deposited by the first 
defendant, Sher Singh, in pursuance -of' the 
stay order of: this Court, dated °23-10-1970 
confirmed by order i dated ` 17-5-1979, would 
become refundable to the first ‘defendant 
Sher Singh: But, | before refunding the 
amount, so’ deposited, the executing court 
shall‘ try to bring about a reasonable settle- 
ment between ‘the parties about the amount ` 
payable by the first: defendant to the plain- 
tiff, and if the parties fail to do so, the ex- 
ecuting court shall decide and determine the 
amount which should be paid by the defen- 
dant to the plaintiff, and shall deduct the 


‘same from the said; deposit and pay it over 


to the plaintif and; refund the 


the defendant. | 


12. In the result, the appeal -succeeds and 
is allowed. The plaintiff’s suit is dismissed. 
But, in ‘the circumstances, I direct the 
parties to bear their own costs throughout. 


| Appeal allowed. 


balance to 


` 


| 
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H. N. SETH, J. 
Atal Singh and. others, 
Kesho Ram, Respondent. 
Ex. Second Appeal No, 
D/- 24-11-1980.% ; - : 
1 
(A) Civil P. C. (5 of 1908), S. 47 (before 
amendment of 1976) — Application for re- 
storation of execution case — Order osten- 
sibly ‘rejecting application, in in substance al- 
Towing application but rejecting application 


Appellants v. 


1776 of 1973, 


` for executing decree not on ground of non- 


prosecution but on ‘merits of the case — 
Rejection is one relating to execution, dis- 
charge or satisfaction of a decree — Appeal 
lies. 


Where the order lof the executing Court 
rejecting the application for restoration of 
the case dismissed in default in substance 
amounted to allowing: the restoration appli- 


cation and rejecting’ the decree-holders ap- 
plication for executing the decree not on 
the ground of non-prosecution of the case 


on the date fixed but on the ground that in 
the circumstances of the case the decree- 
holder was not entitled to the relief claimed 
in that application, the .order rejecting- the 
execution application would be -appealable 
as it concerned a matter relating to execu- 
tion, discharge .or satisfaction of. a decree. 





* Against judgment and decree of ‘Addl. Dist. 
J., Muzaffarnagar, D/- 14-8-1973. .  ' 
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AIR 1953 .SC 23, AIR 1968 Madh Pra 196, 

Disting. ap 12) 
@) Civil P.. c (5 -of 1908), S.. 47 — 


Execution proceedings — Appeal — ” Remand 
—- Propriety — Disposal óf execution case 
on merits by tbe executing Court — There 
is no point in the appellate Court in setting 
aside the order passed by the executing 
Court and directing it to „rehear the parties 


on the merits. (Para 13) 
Cases Referred : Chronological ` . Paras 
AIR 1968 Madh Pra 196 “A : 10 
AIR 1953 SC 23: 1953 AH LJ. 101 10 


R. N. Singh and K. P. Singh, for Appel- 
lants, 
JUDGMENT :— This 


appeal . judg- 


ment-debtor is directed against ie, appellate- 


order dated 14th Aug., 1973 passed by the 
Additional District: Judge, Muzaffarnagar. 


2. Briefly stated, the facts giving rise to 
the present appeal are that Kisho Ram (re- 
spondent in this appeal) filed Suit No. 106 
of 1967 against Kapoor Singh and _ others 
for.a permanent injunction restraining them 
from interfering with his possession 
certain agricultural plots. The suit was 
decreed ‘on 22nd Dec., 1967. The decree- 
holder presented an execution -application 
under O. XXI, R. 32 of the Civil P. C. with 
the allegation that the judgment-debtor had 
disobeyed the decree for injunction and had 
misappropriated decree-holder’s crops stand- 
fng on certain plots. The judgment-debtor 
filed objections to the prayer made in the 
said application which were rejected by the 
executing Court vide its order dated 28th 
Aug., 1969. The executing Court directed 
that the properties, detailed at the foot of 
the execution application, belonging to the 
judgment-debtor be attached and that the 
attachment was to remain in force for a 
period of one year. The court further 
ordered that the file be put up for further 
orders after a year. It may be mentioned 


here that by an amendment made by the 


Allahabad High Court in O. XXI, R. 32 (3) 
the words ‘one year’ had been substituted 
by the words ‘three months’ and it was 
also provided that this period could be ex- 
tended by the court for good cause. The 
„order passed by the executing court direct- 
ing that the attachment of the property was 
to remain in force for a period of one-year 
had thus been passed in ignorance of the 
amendment made by the Allahabad High 
Court in O. XXI, R. 32 (3) of the Code of 
Civil Procedure and was not fully in a con- 
sonance with the -said proyision.a r nin; > 
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-3. The properties belonging to the judg- > 
ment-debtor were.in pursuance of the order 
dated 28th August, 1969 actually . attached 
or 16th Oct., 1969 and, as . stated above, 
this attachment was to continue to remain 
in force for one year from. the date of at- 
tachment. 

4. In the meantime, the defendant filed 
an appeal against the. original decree which 
appeal was dismissed by the District Judge 
on 6th Feb., 1970. The defendant then 
came up in second appeal before this Court 
and this Court, by an order dated 3rd Mar., 
1970 directed that the operation of the 
order of the trial court was to remain stayed 
in the meanwhile. Eventually the second 
appeal was dismissed by this Court on 12th 
Jan., 1971. 


.§. In the period. of one ‘year from the 
date of attachment which had expired on 
16th Oct., 1970 the execution application, 


as had already been ordéred by the execut- 
ing court, was put up for orders on 26th 
Nov., 1970. It was found that the decree- 
holder had not taken any step for prosecut- 
ing the execution application further and 
his Counsel reported that he had no in- 
structions inthe case. The court according- 
ly ordered that notices be sent to the decree- 
holder for taking further steps for prosecut- 
ing the execution case. When the process- 
server went to serve the notice issued by 
the court on the decree-holder on 5th Jan:, 
1971, he was informed by Sri Ram Saran 


- brother of decree-holder’s wife, that the 
decree-holder had gone to Allahabad. in 
connection with pairvy (advocacy) of the 


second appeal and that he would inform the 
decree-holder about the notice on his return 
from Allahabad. The execution application 
was put up for further orders on 23rd Jan., 
1971. The decree-holder was not present in 
court on that date as he had, by that time, 
not returned from Allahabad. The execut- 
ing court, however, took the view that ser- 
vice of notice on decree-holders’ wife’s bro» 
ther was sufficient and struck off the execu- 
tion case for default. s 


6. The decree-holder claims that on . his 
return. from Allahabad on 2nd Feb., 1971 
his brother-in-law Ram Saran informed ‘him 
atout the notice issued by the court. There- 
upon he went to the court, made enquiries 
and came to know that his execution appli- 
cation, had been struck off on 23rd Jan., 
1971 for want of prosecution. He accord- 
ingly filed an application on 20th Feb., 1971 
praying that the order dated 23rd Jan., 1971 . 
be recalled and the execution case be re- - 


5, Stored, to its-originak~-number:~; Fhe execut- 
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ing court accepted the decree-holder’s case 
that he had sufficient cause for not appear- 
ing before the court'on 23rd Jan., 1971, 
~ and for his failure to take steps..in pursu- 
ance of the notice issued by the court. It, 
. however. dismissed the: restoration applica- 
tion mainly on the ground that the decree- 
holder ought to have applied for 
the attached property immediately after 
three months of the date of attachment or 
within reasonable time thereafter. It-fur- 
ther observed that no doubt the decree- 
holder had been misled. by the order passed 
by the court that attachment of the. pro- 
perty was to remain in force for one year, 
but then the decree-holder had not , made 
„any application for sale of the attached pro- 
perty even after one year and that there 
was no evidence on the record to show that 
interference with decree-holder’s. possession 
over the piots in question was still continu- 
“ing. Accordingly, the instant case was not 
a fit case in which the inherent powers of 
the court could be exercised to restore the 
execution application particularly because 
ignorance of law was no excuse and also 
because the decree-holder was partially. to 
be blamed inasmuch as he did not apply 
for sale of the property within reasonable 


time after three months of the attachment 
of judgment-debtor’s properties: In the re- 
sult, the executing court passed an order 


dated 11th Jan., 1972 to the following effect: 

“I, therefore, reject this application for 
restoration of the execution case. In the 
peculiar circumstances of the case the par- 
ties shall bear their own costs in these pro- 
ceedings.” 

7. Aggrieved, the decree-holder went up 
in appeal before the Additional District 
Judge, Muzaffarnagar. Before the appel- 
late court he judgment-debtor raised a pre- 
liminary objection regarding maintainability 
of the appeal which was ‘directed against 
the order dated 11th Jan., - 1972. It was 
contended on behalf of the judgment-debtor 
that the order refusing to restore the execu- 
tion proceedings had not been made under 
the provisicns of O. IX of the Civil P. C. 
The order was passed under Section 151 .of 
the Civil P. C. and, as such, it was not.ap- 
pealable. ‘The decree-holder, however, con- 
tended that as the order striking off the 
execution case related to the execution, dis- 
charge or satisfaction of the decree, it should 
be deemed: to be an order passed under Sec- 
tion 47 of ‘the Civil P. C. and, as such, it 
would be appealable according to the law 
as it then stood. The appellate Court ac- 
cepted the contention raised on behalf of .the 
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_attend the court on 23rd Jan., 
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decree-holder and made the fòllowing ob- 
servation :— 


“I agree “with the’ aber contention made 
on behalf of the decree-holder and pass an 
order that ‘this appeal should be treated as a 
Civil Appeal against'an order under Sec. 47 
of the Civil P. C. and should be registered 
as such, This appeal has, therefore, been 
registered as, a ot ‘Appeal.” 

8. Thereafter -the| appellate court went 
into the merits of' the appeal 
held that the executing court was fot justi- 
fied in rejecting the restoration application 
filed by the decree-holder. It observed that 
after finding that the decree-holder had shown 
proper and. sufficient: cause for his failure to 


for his failure to take steps in pursuance of 


the court notice sent to him (the finding with. 


which the appellate court fully agree) the 
restoration application filed by the decree- 
holder ‘should have ‘been allowed. Accord- 
ing to the appellate; court the order passed 
by the executing court “itself shows that it 


was inclined to-allow the restoration applica-" 


tion but then it took into consideration cer- 
tain other factors which led it to reject the 
testoration application. The tenor of the 


order was such that! it did not: clearly indi-' 


cate whether the restoration application had 
been rejected on the ground that there was 
no sufficient justification for restoring the 
case or on the ground that on merits the ap- 
plication deserved to be rejected. The ap- 
‘pellate court took the view -that as the ex- 
ecuting court was disposing of decree-holder’s 


application -for setting aside the ex parte — 


order dismissing the‘ execution case for de- 
fault, it should have, las soon as it found that 
there was sufficient ground for absence of the 
decree-holder for appearing before the court 
on 23rd Jan. 1971 first of all restored the 
case to its original number and then: should 
have proceeded with|the case on merits and 
thereafter if, after hearing the parties on 
merits, it was of opinion that the decree- 
holder was not entitled to further execution 
of the decree it might have passed an order 
rejecting the execution application. The ap- 
pellate court, without expressing any opinion 


on the merits of the! question as to whether - 


the decree-holder was entitled to any relief 
in the execution case! initiated by him, allow- 
ed the appeal, set aside the order passed by 
the executing court: refusing to recall its 
order dated 23rd ‘Jani, 1971 and directed that 
the execution case be restored to its original 
number and that it be proceeded with in ac 
cordance with law. 


„and it- 


‘1971 as also 


e] 
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9. > Aggrieved, the judgment-debtors have 
come up in second appeal before this Court. 


10. Sri Singh learned counsel appearing 
for the appellants contended that an order 
passed on an ‘application’ for restoring ex- 
écution application dismissed for non-prose- 
cution is not an order relating to execution, 
discharge or satisfaction of a decree. It does 
not fall within the purview of Section 47 of 
the Civil P. C. Such an order is made in 
exercise of powers under Section 151 of the 
Code of Civil Procedure and it is, as such, 
not appealable. The appellate court, there- 
fore, had no jurisdiction. to interfere. with 
that order. In support of his submission that 
an order made on an application praying for 
testoration of an execution case dismissed 
for default is not an order of the nature con- 
templated by Section 47 of the Civil P. C. 
and, as such, the order is not appealable, 
learned counsel for the appellants relied 
upon the decisions of Keshardeo Chamria v. 
Radha Kishan (AIR 1953 SC 23) and Gopi- 
lal v. Sitaram (AIR- 1968 Madh Pra 196). In 
Keshardeo Chamria’s case’ the Supreme Court 
had occasion to consider the question’ whe- 
ther an order passed on an application pray- 
ing for restoration of an execution case, 
which had been dismissed for non-prosecu- 
tion, to its original number, ‘is an order re- 
lating to execution, discharge or satisfaction 
of a decree falling within the ambit of Sec- 
tion 47 of the Civil P. C. The Supreme 
Court observed thus.:— 


_ “The, order of restoration. of the execution 
‘case passed under Section 151 by the ex- 
ecuting court did not come within the pur- 
view of Section 47 of the Civil P. C. ‘and as 
such: was not appealable. ' The proceedings 
that commenced with the decree-holder’s ap- 
plication for restoration of the execution and 
terminated with’ the order of revival could 
in no sense bé' said to relate to the determi- 
nation of any question concerning ‘the execu- 
tion, discharge or satisfaction of the decree. 
Such proceedings -were in their nature cob 
lateral to the execution and were indepen- 
` dent of it.” 


In this view of the matter even though an 
order passed by. the executing: court rejecting 
the execution application may fall within the 
purview of Section 47 of the Civil P. C. as 
a matter relating to execution, discharge . oF 
tatisfaction of a decree and may, as such, be 
appealable but then an order passed on aD 
application refusing to -restore an execufion 
application dismissed for non-prosecution 
cannot be said to relate to execution, dis- 
charge or satisfaction of a decree falling 
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within the purview of Section 47 of the 
Civil P.: C. . Since such an order is made in 
exercise of powers under Section 151 and is 
not covered by any provision of O. XLI 
R. 1 of the Civil P. C., no appeal would lie 
against, such an order. 


The question that, however, : arises for 
saint in this case is as to what is the 
true nature of, the order dated 11th Jan, 
1972 ostensibly rejecting decree-holder’s ap- 


_ plication for, recalling the order dated 23rd 
Jan., 


1971 by which the application for ex- 
ecution made by the décree-holder had been 
dismissed’ for non-prosecution. If the real. 
nature of the order .dated 11th Jan, 1972 
passed, by the executing court is what it 
ostensibly, purports to be, namely, that it is an 
order rejecting an application for restoration 
of an execution case dismissed for default, 
no appeal lay against it and the order pass- 
ed by the Additional District Judge in ap- 
peal, which is, the subject-matter of this se- 
cond appeal, would be without jurisdiction 
and will have to be set aside. 


12. Normally, while considering an ap- 
plication for recalling an order dismissing a 
case for non-prosecution, what the court has 
to see is ‘as to whether there was sufficient 
cause for the applicant for not prosecuting 
the same. In case the court comes to the 
conclusion that there was sufficient cause 
which prevented ‘the applicant from prose- 
cuting ‘the case, the court ‘has, subject to 
such conditions as it likes to impose. restore 
the case to its original number. 
stage the court is not concerned with the 
merit of the case: The merit of the case is 
to be considered by the court only after the 
case had been -restored to its original num- 
ber.. A careful. scrutiny of the order dated 
1ith Jan., 1972 passed by the executing 
court, however,:goes to show that the ex- 
ecuting court. eventually came to the conch - 
sion that there was sufficient cause for the 
decree-holder’s non-appearance and failure to 
prosecute the execution case on 23rd Jan., 
1971. Thereafter the court went into the 
merits of the execution application itself and 
found that no relief could, in the circum- 
stances of the case, be granted to the decree- 
holder. In substance .the court has done 
what it,.in accordance with its finding that 
there was. sufficient cause for decree-holder’s 
failure to appear and prosecute the case on 
23rd Ján., 1971, ought to have done. After 
recording a finding that there was sufficient 
cause for decree-holder’s failure to appear 
and prosecute the case on the date fixed, it 
had proceeded to decide the case: itself on 


~ 
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. meriti ‘The action taken by the court, .in 
substance, amounts ta the application for re- 
‘ealling the order dated 23rd Jan., 1971 ‘being 
allowed and thereafter the main execution 
case being. disposed of by it on merits. In 
the circumstances even though the order 
passed by the executing court on .ilth Jan., 
1972 eventcally states that the application for 
restoration of the execution~case is being re- 
jected, the order in substance amounts to 
allowing the application for restoration of 
the execution case and dismissal of the ex- 
ecution case on merits. The real import of 
the order passed by the executing court, 
_|therefore, was that the executing court had 
rejected the decree-holder’s application for 
executing the decree not on the ground of 
non-prosecution but on the ground that in 
the circumstances of the case the decree- 
holder was not entitled to the relief claimed 
in that application. Rejection of an execu- 
tion application on the ground that the de- 
cree-holder is no more entitled to execute the 
same undoubtedly is a matter relating to ex- 
ecution, discharge or satisfaction of a decree 
which falls within the purview of S, 47 of 
the Civil F. C. Such an order was in ac- 
cordance with the law as it stood at the re- 
levant time, appealable as a decree. I am, 
therefore, unable. to’. accept the submission 
made on behalf of the appellants that the 
order dated lith Jan., 1972 passed by the ex- 
ecuting court was not appealable and could 
not be interfered with by the Additional 
District Judge. 


13. . However, as I have come to “the con- 
iclusion that the executing court had, in sub- 
‘stance allowed the application for recalling 
an order dismissing the execution case for 
default and had disposed of the execution 
case itself on merits, there was no point in 
the appellale court in setting aside the order 
passed by the executing court: and directing 
_ tit’ to rehear the parties on the merits. of 

the execution application. The executing 
court had already expressed its opinion on 
the merits of the execution application and 
it was for the appellate court to apply its 
mind ‘to the merits of the case and to decide 
whether ir’ the circumstances the decree- 
holder was entitled to the relief claimed in 
the execution application or not. Accord- 
ingly, while holding that an appeal against 
the order dated 11th Jan., 1972 lay to the 
‘District Judge, the District Judge was not 
justified in remanding the case to the ex- 
ecuting court for fresh hearing as directed by 
him in his order dated 14th Aug., 1973. 

14. In the result, the appeal is allowed in 
part. The order dated 14th:Aug., 1973 pass- 
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ed by the Additional [District Judge, Muzaffar- 
nagar, is set aside and he is directed to pro- 
ceed to decide the appeal filed by the decree- 
holder, treating it tojbe an appeal against an 
order rejecting the decree-holder’s execution 
application, on merits and in accordance with 
law. “In the circumstances, I direct the par- 
ties to bear their own costs in this appeal. 


i Appeal partly allowed. 
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K. M. DAYAL, J. 
Prakash Narain, Petitioner .v. Additional 
District Judge and others, Respondents. 
Civil - Misc. Writ No. 8984 of 1979, Dj- 
28-10-1980. co 


(A) Civil P. C. 6 of 1908), S. 35-B — 
Imposition of costs under — Order not pre< 
scribing ‘next’ date for payment of costs — 
Such condition cannot he read into the order. 


@ara 3) 


(B). Civil P. C. of 1998), S. 35-B — 
Failure of defendant; to pay costs under Sec- 
tion 35-B — Defence of the defendant struck 
off by. the court — Order striking off defence - 
is improper. 

Where the defence of the defendant was 
struck off by the court on failure to pay 
costs for causing delay under S. 35-B, the 
order was improper,’ as the order in such a 
case could be that the defendant could not 
enter into his defence unless the costs were 
paid. The provisions of S. 35-B do not 
debar the defendant from prosecuting the 
case for ever. `. ! (Para 3) 


V. P. Goel, for Petitioner; Standing Coun- 
sel and A, N. Bhargava, for Respondents 


ORDER: :— The’ present petition has been 
filed by the defendant in a suit for partition. 
The defendant, after filing- his written state- 
ment, it appears, delayed the suit from time 
to time by seeking adjournments or amend- 
ments in the pleadings or otherwise. On 
three days the adjournment or amendment. 
was allowed on payment of costs. On 10th 
January 1974 Rs. 10/- were awarded as casts. 
On 25th May 1977 again Rs. 10/- were 
awarded as costs and on 21-7-1977 Rs. 20/- 
was, awarded as costs. These costs were 
awarded by orders ' without specifying any ` 
period ‘under which they were to be paid as 
is clear from paragraph 4 of the writ peti- 
tion. On 2nd June 1979 an application. was 
made ` by the plaintiff-respondent for striking 
off the defence of the petitioner | under Sec- 
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tion 35-B of the Œ. P, C.-as he had failed 
to p the cost. 

“The trial court aati the application 
fe: order dated 2-1-1979 (Annexure 3 to the 
writ -petition). A revision was filed by the 
respondent and the VI Addi. District Judge, 
Bijnor allowed the revision and ordered the 
defence of the petitioner to be struck off for 
non-payment of the costs mentioned above. 


3. It is not disputed that in the orders 
for payment of costs no period was fixed. 
The learned counsel for the respondent, how- 
ever, argued that under Section: 35-B the 
time is fixed for payment of costs as the next 
following date of the order. He relies on 
the following : 

“The court may, for reasons to be record- 
ed, make an order requiring such party to 
pay to the other party such costs as would, 
in the opinion of the Court, be reasonably 
sufficient to reimburse the other party in re- 
spect of the expenses incurred by him in at- 
tending the Court on that date, and payment 
of such costs, on the next date following the 


‘date of such order, shall.be a condition pre- 


cedent to: further prosecution or 


(@). 

(b) The ‘defence bg the defendant, where 
the defendant was ardered to pay such 
costs.” 

Sub-section {2) provides that if the costs are 
„hot paid, a separate order shall be drawn 
which will be executable ‘against the persons, 
against whom costs have been awarded. 
There are two mistakes in the judgment of 
‘the lower revisional court. The first mis- 
take is that the non-payment of the costs 
could only result in not permitting further 
‘prosecution. of the case but it could not re- 
sult in the striking out of the defence or the 
dismissal of the suit secondly that if the costs 
jare to be paid by the next date that condi- 
‘tion has to be recorded in the order itself. 
The learned counsel for the respondent 
argued that it was not necessary to record 
any period and the next date is the date 
fixed by the aforesaid provision. A plain 
reading of the provision merely shows that 
the adjournment should be granted on a 
condition that the costs were to be paid on 
the next date, if no such condition was im- 
posed by the court such a condition cannot 
be read in the order itself. The order of 
the court below that failure of the defendant 
to make payment of the cost in question dis- 
abled him‘ from prosecuting his defence any 
further cannot be sustained. The order could 
be that the defendant’ could not enter into 
his defence unless. the .costs were paid. . The 
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provisions of Section 35-B do not debar the 


defendant from: prosecuting the case for ever 
as the defence is not struck off but is merely 


“suspended. 


4. In the result, the present petition has to 
be allowed. The order in revision dated 
30th . August 1979 passed in Civil Revision 
No. 3 of 1979 Kailash Narain v. Prakash 
Narain is quashed. The trial court is direct- 
ed to prepare an order for realisation of the 
‘costs which may be executed against the de- 
fendant. The defendant may be permitted 
to take part in the proceedings in case he 


‘pays the costs or deposits the costs in court 
In view of the fact that the suit is pending 


since long, the case may be decided as ex- 
peditiously as possible. The parties are 
directed to bear their own costs. 


Petition allowed. 
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K. N. SINGH AND K. C., AGARWAL, JJ. 
Union of India, Appellant v. Amar Singh 
and others, Respondents. 


F. A. F. O. No. 463 of 1979,` DJ- 1-10- 
1980.* 


Defence of India Act (51 of 1962), Ss. 36 
and 37 (2) — Requisitioning and Acquisition 
of Immoveable Property Act (30 of 1952), 
Ss. 11 and 25 — Land acquired by Union of 
India under Section 36. of Defence of India ` 
Act — Compensation of such acquisition 
enhanced by arbitrator on application to that 
effect by persons whose land was acquired — 
‘Appeal by Union of India under Section 11 
of Requisifioning Act against such award 
cannot be said to be maintainable in view of 
provisions ‘of Section 25. 


Where land belonging to certain persons 
was acquired by the Union of India under 
Section 36 but compensation determined 
for such acquisition was enhanced by 
the arbitrator on an application to that effect 
by persons whose lands were acquired, it 
could not be said that an appeal against the 
determination of compensation by the arbi- 
trator would be maintainable under S. 11 of 
Requisitioning Act in view of provisions of 
S. 25 inserted in that Act by Amendment of 
(Para 4) 

A litigant has a right of appeal to go to a 
superior court only when it is erred by a 


* Against judgment and decree of G. C. 
Mogla. Ist Addl. Dist. J, Meerut, D/- 
14- 3- 1979. 
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statute. The determination of the appellate 
‘jurisdiction depends upon the terms of the 
statutory provisions in which it has its 
source. If a matter does not fall within, the 
scope of the provisions it should be dismis- 
sed. (Para 5) 

Section 25 of Requisitioning Act does not 
deal with acquisition at all. It Jays down 
that in cases where the properties requisi- 
tioned under the Defence of India Act had 
not been released the requisition would be 
` deemed to have been made under the Requisi- 
tioning Act. Section 25 itself indicates that 


. its application was confined to case of re-` 


quisition of land which had not been re- 
leased and does not apply to a case of ac- 
-quisition. Hence, Section 11 of Requisition- 
ing Act had nothing in it to justify the filing 
of an appeal against the award of the arbi- 
tration made under Section 37 (2) of the 
Defence of India Act. (Para 8) 
True, Section 25 of Requisitioning Act 
provides for deeming of a requisition made 
under the Defence Act to be one under Re- 
quisitioning Act. A fiction is one which is 
not an actual reality but is created for some 
definite purpose. The object- of Section 25 
of Requisitioning Act was to treat the re- 
quisition by the Defence Act to be ona 
under the Requisitioning Act. A fiction 
meant for use of a particular purpose could 
not be construed to take: within its ambit 
even cases which were not covered by the 
language employed in the proviso. 
. (Para. 12) 


Cases Referred: Chronological Paras 
AIR 1979 SC 745 : 1979 Cri LJ 659 il 
AIR 1979 Kant 129 (FB) 10 
AIR 1963 SC 393 11 
(1922) 1 KB 228 : 126 LT 288 : 91 LI (KB) 

125, Newman v. Klausner - li 


1905 AC 369 : 92 LT 738 : 74 LI PC 77, 
Colonial Sugar Refining Co. v. Irving. _ 11 


K. C. AGARWAL, J.:— This is an ap- 
peal against a judgment of the First Addi 
tional District Judge Meerut deciding. a re 
ference wider Section 37 (2) of the Defenca 
of India Act, 1962 (briefly stated as the Act). 


2. In connection with the construction’ of 
Hindan Air field at Ghaziabad, the Union ‘of 
India requisitioned a vast tract of land under 
‘Section 29 of the Act. As the whole of the 
land was occupied for the work of a per- 
manent nature viz.. setting up of an air 
field, and the same had not been released 
after the period of requisition, the Govern- 
ment of India accorded necessary sanction 
for the acquisition of the land permanently 
under Section 36 of the Act. . Under sub- 
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section (3) of Section. 36, notices had been 
issued to the persons whose lands had been 
acquired. As a result of the service of 
notices, the properties stood vested in the 
Govt. free from all encumbrances. . Upon the 
completion of vesting the proceedings for 
determination of compensation were taken 
over under Section i37 of, the said Act 
Under sub-section (1) of Section 37 com- 
pensation was determined. Being aggrieved 
by the amount of compensation determined 
in accordance with sub-sec, (1) the respon 
dents moved an application to the Central 
Govt. for referring the matter to an arbitra- 
tor. The reference was made to ‘the First 
Additional District | Judge, “Meerut. The 
learned Additional District Judpe accepted 
the reference partly, and enhanced the com- 
pensation holding that the respondents were 
entitled to’ get compensation at the rate of 
Rs, 2.60 p. per square yard. Being aggrieved 
by the enhancement the Union of India bas 
preferred this appeal under Section 11 of the 
Requisitioning and Acquisition of Immovable 
Property Act, 1952.' Before discussing the 
preliminary objection’ which had been raised 
to the maintainability of the present appeal 
it may be pointed out that the respondents 
owned | bigha and fourteen biswas of land 
in Village Karehra,! Pergana Loni, Tehsil 
Ghaziabad Distt. Meerut. For determining 
compensation the Special Land Acquisition 
Officer divided the land into two belts. The 
land. up to the depth of one hundred yards ' 
from the edge of Loni Ghaziabad Road was 
treated as the First Belt and the remaining 
land in. the Second Belt. The Land Acquisi- 
tion Officer awarded compensation at the 
rate of Rs. 3,625/- per. bigha in the First 
Belt, and Rs. 2,900/-,' in the second Belt 


3. Reverting to the préliminary objection 
the argument of fhe; respondents was ‘that 
the appeal filed under Section 11 of thé Re- 
quisitioning and Acquisition of Immovable 
Property Act, 1952 was not maintainable as 
fhe acquisition of the land in question had 
been done under the’ Defence of India Act 
1962 and there was a provision in the De- 
fence of India Act under which the appeal 
could be filed. The submission was that the 
appeal was therefore, liable to be dismissed 
on the ground of non-maintainability. — 


4. The proclamation of emergency issued 
by the President of India under Art, 352 £1) 


‘of the Constitution expired on 10th Jan, 


1968. To meet the danger caused by the 
Chinese invasion the aforesaid emergency 
had been declared. After the declaration of 
the emergency the Defence af India Act was 
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enacted: to’ provide for special measures: te 
ensure public safety and’ intereste and for 


matters: connécted therewith. Scb-sectiom (3) - 


of Section. 1 of the Defence ‘of: India ‘Act 
provided. that the said Act would remain im 


force: during the. period of operation of the 


proclamation of emergency ‘issued om -the 


26th Oct., 1962 and for a- period of six 


months thereafter. Wmder Section 29 (1) of 
the: Act the Union.of Indie having thought 


it. necessary or expedient for securing the de ' 


fence of India, requisitioned the land belong- 
ing to the respondents and sérveral others. 


\As required under Section 30 of the said Act - 


the respondents. were paid compensation for 
the. land requisitioned. It however, seems 
that the land of the respondents and others: 
requisitioned. under Section 29 of the Act 
was required for a permanent. purpose viz., 
construction of an. airfield. Therefore the 
Government of India sanctioned the acquisi- 
tion of .the same. Upon a decision to ac- 
quire land being, taken the respondents Nos. 1 
and 2 were served with notices. With the 
service of notices the property steed vested 
in the Government. Thereafter. the proceed- 


ings for determination of compensation of - 


the land acquired were undertaken under 
S. 37 of the Act. The compensation payable 
was. notified under. sub-s. (1) of S. 37. But as 
the respondents Nos. 1 and 2 were aggrieved 
by the amount of compensation they made an 
application. to the -Central Government for 
referring the matter to an arbitrator. It was 
thereafter that the Additional District Judge 
acted as an arbitrator and enhanced or 
taised the amount awarded by the. Special 
Land Acquisition Officer under sub-sec, (1) 
of Section 37. Sub-sec. (4) of Section 37 
provides that the. decision of am arbitrator 
Tequired to be. made under sub-sec. (2) of 
Section 37 would be final. There is no pro- 
‘vision in the Act for am appeal against the 
determination of compensation by the arbi- 
trator. Section. 38 of the-Act confers power 
to make rules. Pursuant to Section 38, rules 
have been framed to give effect to the pur- 
\pose and: object of Section 37. However, 


neither the Union of India, nor the Stafe . 


Government- has made any rule under the 
aforesaid section making provision for an 
Jappeal against an award. : 


5. Learned counsel for - the Union of 
India admitted that there was no provision” 


im the Defence of India Act or the rules 
framed. thereunder prescribing. for appeal 
against am award made by ‘the arbitrator 
under sub-section (2) of Section 37. Coun- 


sel, however justified: the filing of the appeal- 


g * 
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under Section 11 of the Requisitioning and 
Acquisition of Immovable Property (Amend- 
ment} Act No. 31 of 1960 with the aid of 
Section 25 which reads as under :— 

“25. Special provision as to certain requisi- 
tions under Act 51 of 1962. (1) Notwithstand- 
ing anything contained-in this Act, any im- 
movable property requisitioned by the Cen- ` 
tral Government or by any officer or auth- 
otity ‘to whom powers in this behalf have, 
been’ delegated by that Government under: 
the Defence of India Act, 1962, and the rules 
made thereander (including any immovable 
property deemed to have been requisitioned 


- under the said Act) which has not been ‘re- 


Teased from. such requisition before the 10th 
Jan., 1968 shall as from. that date, be deem- 
ed to have been requisitioned by the com- 
petent authorify under the provisions of this 
Act for the purpose for which such property ` 
was held immediately before the said date 
and all the provisions of this Act shali apply 
accordingly provided that :— 


(a) al determinations, agreements and 
awards for the payment of compensation in 
respect of any such property for any period 
of requisition before the said date and in 
force immediately before the said date, shall 
continue to be in force and shall apply to 
the payment of compensation in respect of 
that property for any period -of requisition ` 
as from the said date P 


(b) anything done or any action taken (in- 
cluding any orders, notification or rules 
made or issued) by the Central Government 
or by any officer or authority to whom 
powers in this behalf have been delegated by 
that Govt. in exercise of the powers con- 
ferred. by or under Chap. VI of the Defence 
of India Act, 1962, shall, in so far ‘as it is 
not. inconsistent. with the provisions of this 
Act, be deemed to have been done or taken 
in the exercise of the powers conferred by or 
under this Act as if this section was in force 
on. the date on which such thing was done 
or action was taken. ` ' 


` (2) Save as otherwise provided in “ gub-sec- 
fion (1) the provisions of the Defence of 
India Act, 4962, and the rules made there- 
under in so far these provisions relate. to the 
requisitioning of any such immovable pro- 
perty as is referred to in sub-sec. (1) shall 
as from. the 10th Jan., 1968, cease to operate 
except as respects things done or omitted to 
be done before such cesset and S. 6 of the 
General Clauses Act, 1897 (10 of 1897) shall 
apply upon such cesser of operation as if 
such cesser were a repeal of an enactment 
by a Central Act.” . 
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The question that arises for consideration. is: 


whether filing of the appeal could be justi- 
fied and resort to Section 25 of the said Act 
could be taken for the aforesaid purpose, 
Before dealing with the scope of the said 
section it is important to be noted that an 
appeal is not an inherent or constitutional 
tight. It is a creature of statute. A right 
of entering the superior court and invoking 
its aid to redress an error of the court below 
is known as an appeal. It is a continuation 
of the original proceedings and not the in- 
ception of a new action. The appellate 
jurisdiction is the authority of a superior 
tribunal to review, reverse, fact or affirm the 
decisions of inferior authority. Such a power 
is not a necessary part of the legal system. 
A litigant has a right of appeal’ to go toa 
superior court only when it is conferred by 
a statute.. Upon the conferment of such a 
power, the court would be entitled to exer- 
cise the same only in the manner prescribed. 


|The determination of the appellate jurisdic- 


tion depends upon the terms of the statu- 
tory provisions in which it has its source. 
If a matter does not fall, it should be dis- 
` |missed. 

6. We have already stated above that 
the learned Standing Counsel for the Union 
of India did not point out any provision in 
the Defence of India Act which provided 
for the filing of an appeal under it. The 
provisions referred to for the said purpose 
was Section 25 of the Amending Act No. 31 
of 1968. The aforesaid section has already 
been quoted by us above. Section 25 of 
the Amending Act: came into force on 12th 
August, 1968. It has been noted above that 
the Defence of India Act expired on 10th 
July, 1968, i.e. six months from 10th Jan., 
1968 the date of revocation of the proclama- 
tion of emergency. Under the Defence of 
India Act a large number of immovable 
properties had been requisitioned. The 
Union of India felt that all these properties 
which had been requisitioned were not re- 
quired to be acquired inasmuch as the cost 
of acquisition of all these properties could 
be prohibitive. Upon the repeal of the 
Defence of India Act the Union Govern- 


ment could have been compelled to vacate. 


the premises ‘requisitioned’ under the Defence 
of India Act. It is to meet this extraordi- 
nary situation that the Amending Act No. 31 
of 1968 was passed. The Objects and Rea- 
sons have been given in Gazette of India 
(Extraordinary) dated 10th Aug., 1968, Its 
relevant portion is quoted below: * 


“A large number of immovable properties 


have “been ` ‘requisitioned under" ‘the * Defence: 
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of India Act 1962. The cost of acquisition: 
of these properties will be prohibitive: On- 
many of these lands valuable structures: 
have been put up. In the majority of. the. 
cases it has not been! possible to vacate the. 
land and hand them over to the owners: It, 
is therefore, considered necessary - that’ the- 
properties requisitioned under the Act should. 
continue to be. subject to requisitions even: 
after the expiry of the Act. For this pur-. 
pose it is proposed to amend the . Requisi:. 
tioning and Acquisition of Immovable Pro-: 
perties. Act, 1952.” | ne 


_After having glossed the objects and’ reasons: 


of the Amending Act we. may now refer to 
Section 25 itself. After a consideration we’ 
find that S. 25 has no application to the pre~ 
sent case. Under sub-section (1) of the’ 
said section ‘thé propérties which have been’ 
requisitioned under the Defence of India 
Act and which had not been released from 
such requisition ‘before 10th Jan., 1968 had 
to be deemed to- have been requisitioned 
under the Requisitioning Act. Section 3 of 
the Requisitioning Act is similar to 5. %9 of. 
the Act which empowers the Competent Au- 
thority to requisition! any property needed’ 
or likely to be needed for a public purpose, 
Sections 8 and 9 lay ‘down the principles for 
determining compensation, A dispute with’ 
regard to the amount: of compensation is ře- 
quired to be decided: by an arbitrator under 
Section 8 of the Requisitioning Act. Under 
S. 11 of the Act a person aggrieved against 
an award of an arbitrator is entitled to pre- 
fer an appeal to -the' High Court. 


7. Section 30 of the Defence of India 
Act also deals with the payment of compen- 
sation it provides for determination of com- 
pensation in respect of property requisition- 
ed. There is no provision for an appeal 
against such an order, 


8. Section 25 however, does not deal 
with acquisition at all. It lays down that 
in cases where the -properties requisitioned 


under the Defence of India Act had not 
been released the requisition would be deem: 
ed to have been made under the Requisi- 
tioning and Acquisition of Immovable Pro- 
perty Act of 1952. | This was the limited 
purpose for which Sec. 25 had’ been enact- 
ed. Apart from the purpose, the language 
employed in S. 25 itself- "indicates that its; 
application was confined to case ‘of . Tequi- 
sition of lands which’ had not been released. 
It does’ not apply to: case of acquisition: 
The Parliament knew the difference between 
requisition and “acquisition. In cases of 
requisition’ the“ a acquired’ ** were: j 
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vested: free from all encumbrances under 
Section 36 (3) of the Defence of India Act. 
Since the properties acquired under the 
Defence of India Act had already vested in 
the Union of India, there was no occasion 
for making provision in their favour with 
respect to those properties. With the vest- 
ing of the properties the right, title and in- 
terest of the owners had extinguished. Dis- 
pute could only arise-in respect of a pro- 
perty requisitioned. Inasmuch as the requi- 
sition is a temporary affair, and could be 
justified only so long as the Defence of 
India Rules were in force. Upon the repeal 
of the Act requisitions would have been in- 
validated and the Government of India 
would have been compelled to return the 
properties for this limited purpose when 
Section 25 of the Act was enacted. 


9. Sri V. K. learned Counsel for the 
Union of India referred to provisos (a) and 
(b) to S. 25. There is nothing in these pro- 
visions which can help the learned Counsel. 


10. In T. Thippa Reddy v. Asstt. Commr., 
Bangalore (AIR 1979 Kant 129) a Full 
Bench of the said Court was called upon to 
consider the scope of S. 25. In the said 
case appeals had been preferred on invoking 
Section 11 of the Requisitioning and Acqui- 
sition Act'on the ground that the awards 
made under S. 30 of the Defence of India 
Act in respect of the properties requisitioned 
must be deemed to have been made under 
Section 3 of the Requisitioning Act. The 
Full Bench was called upon to answer three 
questions, The answer given by the Full 
Bench was as follows: 


“8.10. For the reasons stated above 
we answer the question referred to us as 
follows — 


(1) If the case falls under proviso (a) to 
sub-section (1) of S. 25, no appeal is com- 
petent against the award under S. 11 of the. 
Requisitioning Act. 


(2) If the case does not fall under pro- 
viso (a) to sub-section (1) of S. 25 of the 
Requisitioning Act, the award made by the 
Arbitrator for the actual period of requisi- 
_ tioning under the Act up to 10-1-1968 is not 
appealable under S. 11 of the Requisitioning 
Act. 


(3) The award of- the Arbitrator deter- 
mining compensation for the period of 
deemed requisitioning from 10-1-1968 is ap- 
pealable under S. 11 of the Requisitioning 
Act, provided ‘the case does not fall under 
proviso (a) to sub-sec. (1) of S. 25 of the 
Requisitioning | Act.” ag PU en Be ie 


tala’ 
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From the -aforesaid: decision it would appear 
that Section, 25 was found to have limited 
application meant to apply only to cases of: ` 
requisition. It may be noted that the Full. 
Bench of the Karnataka High Court was not 
called upon to consider a case of acquisition, 
but the proposition of law interpreting Sec- 
tion 25 applies with full force to the pre- 
sent case. We find that the reliance placed 
cn Section 25 of the Requisitioning Act was 
misplaced and that Section 11 of -the said 
Act cannot be applied to justify the main- 
tainability of the appeal in the present case.. 
Section 11 of the Requisitioning Act had 
nothing in it to justify the filing of the ap- 
peal against the award of the Arbitrator 
made under sub-section (2) of S. 37 of the 
Defence of India Act, We have already 
said above that the Defence of India Act 
itself had no provision either in it or in 
rules framed thereunder under which - the 
appeal could be filed against an award. 

11. If the Parliament wanted to confer 
a right of appeal against an award of the 
arbitrator it should be specifically provided 
for the same. In the case of Soorajmull 
Nagarmull v. State. of West Bengal (AIR 
1963 SC 393) the question involved was 
whether an appeal would lie where the 
amount of compensation did not exceed 
Rs. 5,000/- and it came up for consideration 
before the Supreme Court. The Supreme 
Court held that: 

“An appeal is a creature of statute. The 
Arbitrator appointed under S. 19 of the 
Defence of India Act not being a Court or 
a Tribunal subject to the appellate jurisdic- 
tion of the High Court an appeal would lie 
only if it is expressly so provided. By the 
Defence of India Act a right to appeal 
against the award of the Arbitrator is con- 
ferred, but that right is restricted in the 
manner: prescribed by the: Rules.. It is pro- 
vided by the second proviso to R. 19 that- 
an appeal shall not lie against an award 
where the amount of compensation does 
not exceed Rs. 5,000/-. The rule does not 
contemplate that the bar to the maintainabi- 
lity of the appeal will be effective only if 
some amount is awarded but the compen- 
sation so awarded is less than Rs. 5,000/-.” 
As in the. appeal before the Supreme Court 
the amount awarded was less than Rupees 
5,000/- it held that the, High Court was jus- 
tified in not. entertaining the appeal. The 
law laid down in the above case showed 
that unless a right to appeal has been con- 
ferred specifically it cannot be inferred. 
The. right of appeal is only by statute and 


Amar Singh 


`~: that, it. is pot in, itself. a shecessary , part, of. an 


¢ 
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the procedure in an action: Reference may 
be made to the decision of the Privy Coun- 
cil in Colonial Sugar Refining Co. :v. Irving 
(1905 AC 369). The'same law was laid 
down in Newman v. Klausher ( (1922) 1 KB 
228). In the previous ‘case the observations 
made were: “a right of appeal where it 
exists, is a matter of substance and not of 
procedure”. These cases were followed by 
the Supreme Court in Sitaram `v. State of 
U. P. (AIR 1979 SC 745) wherein Krishna 
Aiyer, J. speaking for - the majority laid 
down as follows: 


“Thus, the right of appeal is saranisant 
the procedure for hearing canalized so that 
’ extravagant prolixing or abuse of process 
can be avoiced and a fair work provided. 
Amputation is not procedure, but pruniig 
may be. Hence in the absence of'a speci- 
fic provision made in the Act, or the Rules 
conferring power of appeal, it is not, possi- 
ble to hold that the impugned judgment of the 
Arbitrator can be challenged by. an appeal. 
The submission that since men are ‘fallible, 
one right of appeal must be deemed to be 
implied in the procedure, does not appeal 
to reason. It was for fhe Legislature to 
make a provision for appeal, and what has 
not been done by the Legislature cannot be 
provided for -by the Court.” 


12. We have already pointed out above 


that Section 25 provides for deeming of a; 


requisition made under the Defence of 
India Act tobe one under the Requisitioning 
Act. A fiction is one which is not in actual 
teality but which the law requires the court 
to accept as a reality. The legal fiction is 
created only for some definite purpose. 
Here the avowed object was to treat the 
requisitioning by the Defence of India Act 
to be one uader the Requisitioning Act. 
A fiction meant for use of particular pur- 
pose should not be construed to take within 
its ambit even cases which are not covered 
by the language employed in a proviso. 

13. At this place it is’ also relevant, to 
point out that the language of S. 25 is clear 
and unambiguous. The Courts have pri- 
marily to look at the language employed in 
the section and to give effect to it. The 
language does not leave any room for an 
argument that S, 25 could be applied to:a 
case of acquisition as well. Since the lan- 
guage is clear, it is not necessary to take re- 
sort to the Objects and Reasons of the 
Amending Act which has been mentioned 
above. 

14. During the course of the hearing of 
the appeal since we were tentatively of the 
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-its non-maintainability. We are, 


. the appellant. 


ALR. 
opinion that it‘ was not maintainable we en- 
quired from Sri V. K. Burman, Counsel for 
the Union -of India, whether he was prepar- 
ed to convert this” appeal into. a writ peti-. 
tion. Sri V. K. Burman expressed his: hesita- 
tion but thereafter: he made a prayer for 
time being granted to: him to contact the au- 
thorities for seeking’ instructions: on the 
point. After hearing the Counsel for the par- 
ties we- reserved the judgment and gave time 
to the learned senior’ Standing Counsel ap- 
pearing for the Union of ~ India till 22nd 
Sep., 1980 to inform us about the course 
which he wanted to ; adopt. - Sri Burman 
thereafter informed us that the Union of 
India was not prepared to convert’ this ap- 
peal. We. have failed to understand this 
adamancy but as the: Union of India was 
sticking to its stand we have no alternative 
but to dismiss the appeal on the ground of 
- therefore, 
not required to examine the merits -of the 
appeal. - 

15. In the result, the appeal fails and is 
dismissed with costs. | 
| Appeal dismissed, 
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Ram Singh, Appellant v. Budh Sen and 
others, Respondents. : 

Second Appeal No. 524 of 1975, D/- 26-9- 
1980.~% 

Hindu Succession Act (30 of 1956), S. 6 
Expin. 1 — Coparcenary property — Deter- 
mination of — Relevant date is date of 
acquisition — (Hindu Law — Coparcenary 
Property). i 

Where. the entire family consisting of the 
grandfather of the appellant and grand- 
father’s sons (father and uncle) of the ap-- 
pellant at the time of the death of the grand- 
father was Mohammedan and the sons of 
the grandfather of the appellant were con- 
verted as Hindus only, after the partition be- 
tween them of the suit property inherited 
from the appellant’s ‘grandfather, the pro- 
perty in the hands of the father of the ap- 
pellant would not be the ancestral property 
under principles of Hindu Law but would 
be the absolute property of the father of 
Hence; the appellant would 
not be entitled to claim partition of the 
said property. 1 (Para 8) 


I 
* Against judgment and decree of R.D 
Mathur, 2nd Addl. ICivil J., Aligarh, DJ- 
16-11-1974. i 
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- is‘not divisible during his lifetime 


1981 ` 
-From a reading of S: 6 along with the 
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Explanation 1 it is clear. that- the relevant © 


date for the purposes of _ determining : the 
nature of the property in the hands . Lof a 
person is the date’ on ;which he acquires the 


` said property either by succession or by de- 


(Para 8) 
‘Kailash 


volution. . 
V. Swarup, for Appellant; . 
Chanera Srivastava, for Respondents. 
© JUDGMENT :— This ‘is a ‘plaintiffs ‘se- 
cond appeal arising out of a ‘suit -filed for 
partition of oùe property in me The pro- 


„perty in suit is a house. 


A, 


The plaintiff-appellant is the gandon of . 


one Rahim Sińgh. The relevant pedigree is 





given below: — 
amn SINGH | 
Angan Lal om Bosh Bon 
| | ~ , p > | 
Taiyab. Badla Titus et 





| |. 
Ikram Singh Ram Singh Lal Sing Gyan © 
Singh |. 

2. Plaintiff-appellant’s grandfather Rahim 
Singh was a Mohammedan. He had two 
sous, Angan Lal, and Budh Sen. There was 
a partition between Angan Lal and Budh 
Sen and the house in dispute came, to the 
share of Budh Sen. .When partition took 
place Angan Lal and Budh Sen were also 
Mohammedan. ‘Thereafter Budh Sen and 
his sons were converted as Hindus and as 
such the case of the plaintiff-appellant was 
that being the grandson of Rahim Singh 
and son of Budh Sen he acquired right in 
the ancestral property and as such he is en- 
titled to 1/5th. share in the property by vir- 
tue of the fact that he is a coparcener in 
the property. The suit was contested by 
Budh -Sen (who has now died and his heirs 
have been brought on the. record) on the 
ground that he is not a Hindu and that 
Hindu Law was not applicable and that he 
is Mohammedan and as such; ‘his _ property 
-and the 
contesting . respondent alone is the owner ‘of 
the house in suit. 


The trial court dismissed. the ‘suit by 


3. 
judgment dated 29th Sep., 1973. ‘Against 
. the said judgment an appeal was filed be- 


fore the lower Appellate Court. The lower 
Appellate Court also dismissed the appeal 
on 16-11-1974:. Against the judgment. dated 
16-11-1974 the present nett hes been filed, 
in this Court. 
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4, Shri. Vinod Swarup, learned Counsel. 
for the appellant has urged that in view of 
the finding recorded- by the lower Appellate. 
Court that Budh.Sen. and his sons had been 
converted as Hindus, the principles of Hindu 
Law would apply and since the property in 
the hands „of Budh Sen was from his grand- 
father, he was entitled to 1/5th share in the 
property even during the. Hee of Budh 
Sen. ; 

5. Shri Vinod Swarip, has relied. on Arti- 
cle 213 of the Principles of - Hindu Law, 
14th Edn. by Mulla. Article 213 is as fol- 
lows: .. . 2 ae ay 

“Section 213. Hindu Coparcenary.— A' 
Hindu coparcenary is a- much narrower. 
body than the joint family. It includes only 
those persons who acquire by birth an in- 
terest in. the joint or coparcenary property. 
These are the sons, grandsons and great 
grandsons of the holder of the joint pro- 
perty for the time being in other words, the 
three generations next to. the holder in un- 
broken. male descent.” 

6. The submission of the leaned Counsel 
is that once the plaintiff-appellant and the 
respondent became Hindi in Jaw, the pro- 
perty would be deemed to be _coparcenary 
property and as such ‘the: property in the 
hands of Budh Sen should be treated as a 
joint family property. and the plainiiff-appel- 
lant is, therefore, entitled to a share, 

7. In order to decide the question raised 
by the learned Counsel for the ‘appellant, it 
would be necessary to determine which is 
the relevant ‘date for determining the nature 
of the property in the hands of Budh Sen. 
Section 6 of the Hindu Succession Act and 
Explanation I is as follows: 

“6. When a male Hindu dies: after ‘the 
commencement of this Act, having at the 
time of his death an interest in a Mitakshara 
coparcenary property, his interest in the pro- 
perty shall: devolve ‘by survivorship upon 
the surviving members of .the -coparcenary 
and. not in accordance with this Act. 

Explanation .1.— For .the purposes of 
this section, the interest of a Hindu Mitak- 
shara coparcener shall be deemed to be the 
Share in the property’ that would have been 
allotted to him if a partition of the property 
had taken place immediately -before his 
death, irrespective of whether he was sentitl- 
ed to claim PErEpOR or not. PORA 

Ta From | a reading of ‘s. 6 along with 
the Expin. it is clear that the relevant date 


‘for the purposes of determining the nature 


of the property in the hands of a-person is 
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the date on’ Wwhich~he acquires the said pro- — 


perty either by succession or by devolution. 
It is admitted by the parties that on the 
date of death of Rahim Singh, the entire 
family was a' Mohammedan including Rahim 
Singh and Budh Sen, Therefore, on the 
date when Rahim Singh died, the property 
acquired by Budh Sen would be according 
to‘the principles -of Mohammedan Law. 
The principle of a joint Hindu family under 
the Hindu Law could not have been ‘invok- 
ed on the date of death of Rahim Singh. 
Therefore, the property in the hands of 
Budh Sen was not ancestral property when 
he acquired it from Rahim Singh. > It is 
further admitted that when the property 
was partitioned between Angan Lal and 
Budh Sen, both -Angan Lal and Budh Sen 
were Mohammedans. ‘Therefore, on parti- 
tion Budh Sen got absolute right in the pro- 
perty and no right in the nature of ancestral 
property under the principles of Hindu Law. 
In the circumstances the property in the 
hands of Budh Sen cannot be treated as a 
joint Hindu family property. In the circum- 
stances, the plaintiff-appellant cannot claim 
partition of the said property. Of course, 
after the death of Budh Sen the principles 
of Hindu Law would apply as far as succes- 
sion of property of Budh Sen is concerned. 


Since after partition’ Budh Sen and “his 
branch were converted as Hindus. 
9. The principle of Art. 213 would, 


therefore, not apply in the instant case. It 
is only after the death of Budh Sen that 
the property in the hands of his sons would 
acquire the nature of ancestral property and 
not before that. 


` 10. In the result, the submission made 
by. the learned Counsel for the appellant, in 
my opinion, does not have any substance, 


The appeal is-accordingly dismissed but in: 


the circumstances of the case parties are di- 
peleg to bear their own costs. 
Apos dismissed. 
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Onkar, Appellant v. Babu Ram and an- 
other, Respondents. . 
Second Appeal ` No. 1569 of > 1972, DJ- 
25-9-1980.%. . . 


* Against: nimen ond decree of G. R.-S. 
Tandon, 2nd Addl.. Civil J., Agra, D/- 
16-4-1971. : E y ai 


a 


` Onkar v. Babu Ram ` 


` the family including 


A IR. 


Hindu Law — -Debts — - Necessity — 
Son’s pious obligation to pay loan taken by 
father for maintenance of minor child-— 
Loan in its entirety not necessary for main- 
tenance — Son is not liable to repay entire 
loan. 


Where the loan was taken by the father 
for the maintenance of his minor son but 
the same was too much for that purpose, 
the son -would not bel liable to repay the en- 
tire amount of loan taken by his father even 
though there was legal necessity. The son 
would be liable to repay only that extent 
out of the loan which was essential for his 
maintenance and that of the estate. AIR 
1966 All 315 (FB), Rel. on. (Para 8) 
Cases Referred: | Chronological Paras 
AIR 1966 All 315: 1966 All LJ 107 (FB) 9 

N. K. Chaturvedi, ifor Appellant. 

JUDGMENT :— This is a defendant’s se- 
cond appeal. i 

2. Plaintiff-respondent Babu Ram brought 
a suit against the present appellant Onkar 
and his deceased father Faqir Chand as 
also Ram Saran, the’ younger brother of 
Faqir Chand, for recovery of a sum of 
Rs. 4,480/- with interest pendente lite and 


future. The case of! the plaintiff was that 
Faqir Chand was the Karta of the joint 
Hindu family constituted by him and the 


other two defendants; and had taken a loan 
of Rs. 2,000/- in the /year 1952 for needs of 
maintenance of his 
minor brother, and son had mortgaged the 
house belonging to the family as security 
for the loan. The plaintiff claimed that in 
case the amount wasi not paid by the defen- 
dants, the same may: be permitted to be re- 
coveted by the sale ‘of the mortgaged pro- 
perty. j 

3. The Jadan and, particularly tho 
present appellant, contested the claim, inter 
alia, on the ground that the loan which has 
been taken by Faqir; Chand was not for 
legal necessity nor was it for the benefit of 
the estate and as such the mortgaged pro- 
perty, which was the property of the joint 
Hindu family, was not liable to be sold nop 





could. any amount be recovered {from the 
appellant and his uncle Ram Saran. ` 
‘4. Various issues were framed by the 
trial court. The conclusion to which the 


trial court arrived was that the plaintiff, upon 
whom lay the burden, had failed to estab- 
lish that Faqir Chand ‘had taken the loan 
for any legal necessity for the benefit of 
the estate. As such, the claim of the plain- 
tiff for recovery of ‘the amount from ` the 


` defendants or by sale of: the Darga pro- 


perty was dismissed. 
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. 5.. The case: of the: plaintiff during trial 
was that Faqir. Chand had to: borrow the 
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amount from him because’ he needed it for - 


the purpose of the family business; -that the 
‘amount was needed for-the repair- of the 
ancestral house’ and that it was also. needed 
for the maintenance of the appellant as also 
his uncle Ram Saran who were minors. 
The trial court, on appreciation of the evi- 
dence on record, concluded that Faqir 
Chand was not the Karta of any joint 
Hindu family consisting of his brother Ram 
Saran who had separated prior to the year 
1952. As such, according to the trial court, 
the share of Ram Saran in the property in 
suit could not be held liable- for repayment 
of any loan which might have been taken 
by Faqir Chand. The finding also was that 
the plaintiff had failed to establish that 
there was any necessity’ for Faqir Chand to 
borrow any amount for the purpose of any 
family business or for effecting repairs to 
the house or even for maintenance of any 
minors in the. family. The suit was, con- 
sequently, dismissed by it. 

6 In an appeal filed by the plaintiff-re- 
spondent, the lower appellate court affirm- 
ed the finding recorded by the trial court 
to the effect that there was no joint Hindu 
family which included Ram Saran and of 
which Fagir Chand was the Karta in the 
year 1952. It, therefore, also affirmed the 
conclusion of ‘the trial court that the share 
of Ram Saran could not be made liable 
for any loan which might have been taken 
by Faqir Chand. The conclusion of the 
lower appellate Court was that Faqir Chand 
and his son Onkar, the present appellant, 
bad 1/3rd share in the property. This share, 
according to the lower appellate Court, 
could be ‘held liable for the repayment of 


the loan taken by Faqir Chand if the 
amount had been taken for legal necessity 
of the family or for the benefit of the 


estate.. The lower appellate Court reversed 
the finding of the trial court in this respect. 
Tt held that the plaintiff had succeeded in 
establishing the necessity for the loan aris- 


ing, at least, on account of the need for 
the maintenance of the present appellant 
who was a minor. The appellate Court 


proceeded to hold that the plaintiff had fail- 
ed to establish that the debt had been con- 
tracted by Faqir Chand for any immoral 
purpose. No clear finding was, however, 
recorded by the trial court about the fact 
as to whether Faqir Chand needed the 
money for effecting repair to the house and 
also whether the loan had been taken by 
1981 All. KE v G—i1 
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him for the purpose of family business. 
The lower appellate Court eventually took 
the view that the present appellant was 
liable for repayment of the amount of loan 
taken by his father Faqir Chand on the 
principle of pious obligation, after record- 
ing a finding that the loan was not shown 
to be ‘avyavharik’. It, therefore, decreed 
the plaintiffs: claim for recovery - of the 
amount of Rs. 4,480/- against the appellant 
with pendente lite and future interest failing 
which the plaintif was held entitled to re- 
cover the same by sale of 1/3rd share of 
Faqir Chand in the mortgaged property. 
Aggrieved, fhe present appellant has ap- 
proached th:s Court in this second appeal. 
7. -The submission of Sri G. P. Bhargava, 
appearing for the appellant, is that the trial 
court had recorded a categorical and clear 
finding in the case on the question as to 
whether the loan had been taken by Faqir 
Chand for any legal necessity or not. The 
lower appellate Court, proceeds the submis- 
sion, failed to address itself to that question 
in accordance with law or to record a find- 
ing in respect thereof on settled legal prin- 
ciples. The argument also is that a perusal 
of the judgment of the lower appellate 
Court makes it clear that it has not taken 
into consideration a relevant circumstance, 
namely, whether the income which’ admitted- 
ly was being received by the family of 
which Fagir Chand was the Karta from the 
rental of the house was enough for the pur- 
pose of maintaining the present appellant 
whose maintenance was put forward asa 
ground for taking the loan by Faqir Chand. 
The precise submission is that before a find- 
ing can be reached that a debt had been 
contracted for legal necessity or for bene- 
fit of the estate, the court must address itself 
to the question as to whether the amount 
taken as loan was necessary for being so 
taken having regard to the income which 
the family otherwise enjoyed. In this con- 
nection, my attention has been drawn to the 
finding recorded by the trial court that in 
the year 1952, namely, at the time when 
Faqir Chand took the loan, there was rental 
income of Rs. 300/- per month from the 
house. It is argued that the trial court had 
taken into consideration this aspect of the 
matter and had found that it was not neces- 
sary in that situation to have ‘borrowed a 
sum of Rs. 2,000/- for the maintenance of 
the minors. The lower appellate Court, pro- 
ceeds the submission, has totally overlooked 
this aspect of the matter in arriving ata 
finding that the plaintiff had succeeded in 
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establishing the legal necessity for the Joan 
taken by Faqir Chand for the purpose of 
maintaining the minors. s 

8. The submission of Sri Bhargava has 
substance. The mere fact that some amount 
was taken as loan and that there was neces- 
sity for contracting the debt for the main- 
tenance of the family and the minors is not 
enough to hold that the entire amount of 
loan was for legal necessity. Before the 
joint Hindu family can be held liable for 
discharging the debt taken by the father, as 
in the present case, it must be found with 
precision as to whether the entire amount 
of loan was really needed for the benefit of 
the family or not. In a case like tbe pre- 
sent, where the lower appellate Court has 
upheld the transaction of loan as being for 
legal necessity on the ground that the 
amount was needed for maintenance of the 
appellant who was a minor in the year 1952, 
it was incumbent upon it to have gone intn 
the question whether the entire amount was 
really needed, having regard to the income 
of the family from other sources. The son, 
then a minor, could be saddled with liabi- 
lity only to that extent, out of the loan 
taken by the father, which was essential for 
his maintenance and that of the estate. 
This aspect of the matter was looked into 
by the trial court. The lower appellate 
Court, however, failed to go into it. 

9. In Dudh Nath v. Sat Narain Ram 
(1966 All LJ 107:(AIR 1966 All 315)), a 
Full Bench of this Court ruled that an alie- 
nation of ancestral joint family property by 
a Hindu father is not binding upon his son 
if it was made for inadequate consideration, 
even though there was legal necessity. True, 
the Full Bench was dealing with a case 
wherein the question of adequacy of consid- 
eration was up for determination yet, the 
decision recognises the principle that there 
must be some correlation between the need 
of the family and the extent of its liability 
to discharge the debt contracted by the 
father or any alienation made by him. 
That principle should be available in a case 
like the present as well and the extent of 
the liability of the son or the consequential 
liability of the ancestral property must be 
determined even though the ‘reason for 
which the debt was contracted by the father 
may be said to be constituting legal neces- 
sity for the same. Inasmuch as, the lower 
appellate Court has not examined the ques- 
tion of the extent of the liability of the 
present appellant and thus of the 1/3rd 
share of the branch of Faqir Chand in the 
ancestral property for repayment of the 
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amount of loan takeh by -Faqir Chand, the 


case deserves to be sent back to it. 
10. The judgment! and decree of the 


lower appellate Court! is, therefore, set aside’ 


and the matter sent back to it for decision 
afresh in accordance |with law. Since no 
one has appeared to oppose the present ap- 
peal, the appellant isi directed 
own costs, 
Appeal allowed. 
i 
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N. D. OJHA AND P. S. GUPTA, JJ. 

Adarsh Nagar Co-operative Housing So- 
ciety, Petitioner v. The State of U. P. and 
others, Respondents, | 

Civil Petn. No. 2705 of 1973, DJ- 12-12- 
1980. | 

(A) Land Acquisition Act (1 of 1894), 
S. 17 (i) — Waste or arable land — Land 
sought to be acquired alleged to be bhumi- 
dhari land — No averment that there is any 
construction over it — Land comes within 
category of arable land — Section 17 (1) is 
applicable. | (Para 3) 

(B) Land Acquisition Act (1 of 1854), 
8.17 Q — Applicability of — Acquisition 
— Absence of urgency — Plea not substan- 
tiated by facts — Not maintainable — 
(Constitution of India, Art. 226). 

No averment in petition’ that satisfaction 
of acquiring authority! in regard to urgency 
of matter was based on no evidence or was 
mala fide or that there was no application 
of mind by said authority. Only one of 
grounds was “itwas nota case of urgency”. 
Ground cannot be a substitute for a state- 
ment of fact in writ petition. (Para 8) 

(Œ Land Acquisition Act (1 of 1894), 
Ss. 4, 17 (1) — Public purpose — Acquisi- 
tion of Iand for construction of residential 
quarters for Married Air Force Personnel — 
Held, for public purpose. 

No inflexible rule can be laid that in case 
where land is sought ito be acquired for re- 
sidential quarters it would not be a case of 
urgency. and S. 17 could not be applied. 
Suppose in a case, in| the interest of proper 
defence of the country and in the prevailing 
circumstances, the . Government is of the 
view that the Air Force personnel have to 
be kept free from anxiety in regard to the 
residential problem of! their family and that 
if residential quarters for the use of their 
family by a particular date are not con- 
structed it is likely to affect the moral of 
such personnel and as such it is expedient 
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to construct residential quarters for -the use 
of their family forthwith, it cannot be said 
that even in. that case, simply because the 
public purpose is for constructing residen- 
tial quarters for the. use of the families: of 
the Air Force Personnel, it would not be a 
case of urgency and S. 17 cannot be applied. 
AIR 1977 SC 183, Disting; AIR 1978 All 
181, Followed. (Para 7) 


- (D) Land Acquisition Act (1 of 1894), 

S. 9 — Service of notice — Land held ‘by 
Co-operative Housing Society and entered 
in village record as such in the name of 
Secretary of the society — Notice served on 
the Secretary is notice on society, 


. (Para 4) 
Cases Referred: . Chronological Paras 
AIR 1978 All 181 ‘7 


AIR 1977 SC 183 5, 7, 8 
AIR 1972 SC 878:(1972) 1 SCC 438: 1972 
- Tax LR 435 6 
AIR 1940 PC 230 6 


'G. P. Dixit, for Petitioner; S. M. Tripathi, 
for Respondents. 

N. D. OJHA, J. :— Adarsha Nagar Co- 
op. Housing Society Ltd., Kanpur, tbe peti- 
tioner, is a society registered under the 
U. P, Co-operative Societies Act, 1965. Cer- 
tain plots purchased by this society and 
owned by it. were sought to be acquired by 
the respondents. A notification under S. 4 
of the Land Acquisition Act (hereinafter re- 
ferred to as the Act) was accordingly issued 
on 8th Jan., 1973, a copy whereot has been 
filed as Annexure D to the writ petition. 
This notification indicates that the 
purpose for which the land was sought to 
be acquired was “construction of residential 
quarters for the Married Air Force Person- 
nel”.’ This notification also stated that since 
the matter was one of urgency the provi- 
sions of S. 5-A of the Act will not be appli- 
cable. On the other hand the provisions of 
Section 17 (1) of the Act were applied. Sub- 
sequently on 23rd Jan., 1973 a notification 
under S. 6 of the Act was issued, Itis 
these two notifications which are sought to 
be quashed in the present writ ‘petition. 


2. Three submissions were made by 
Counsel for the petitioner— (1) that the 
jand sought to be acquired was neither 
waste nor arable and consequently S. 17 (1) 
of the Act could not be applied nor could 
the requirements -of S. 5-A. thereof be abro- 
gated; (2} that no notice. under Section 9 of 
the Act was issued to the petitioner; and 
(3) that it was not a case of urgency and 
on this ground also neither S. 17 (i) of the 
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Act.could be applied nor. could the require- 
ments of S. 5-A. thereof be abrogated. 

- 3. Coming to the first submission it 
would be -seen that the land sought to be 
acquired according to the counter-affidavit, 
is bhumidhari Jand. There is no averment 
that there is any construction on the said 
land. In this view of the matter it is ap- 
parent that the land comes within the cate- 
gory of arable land. At this place we may; 
point out that in paragraph 13 of the writ 
petition it has been stated that there are con- 
struction over plots Nos. 1086 and 1087. 
These two plots are, however, not sought to 
be acquired and as such the averments made 
in regard to these two plots are not to be 
considered. We accordingly find no sub-| 
stance in the submission that Section 17 Di 
of the Act could not be applied because the 
land was neither waste nor arable. 

4. Coming to the second submission it 
would be seen that in thè counter-affidavit it 
has ‘been: stated in paragraph 12 thereof that 
Notices under Section 9 of the Land Acquisi- 
tion Act were issued. and served on Shri 
Ramesh Chandra in -whose name the land 
sought to be acquired..stood recorded in vil- 
lage papers. Paragraph 4 of the rejoinder 


affidavit indicates that Ramesh Chandra is 


the Secretary of the petitioner society and his 
name was ordered to be entered in village 
papers in that capacity. In this view of the: 
matter the assertion that no notice under. Sec- 
tion 9 was served on the petitioner cannot 
be accepted. 


5. We now, come to the last submission 
made by counsel for the petitioner, viz. that 
this being not a case of urgency S. 17 (1) of 
the Act could not be applied and the provi- 
sions of Section 5-A thereof were errone- 
ously abrogated. In support of this submis- 
sion ` considerable emphasis ‘was laid by 
counsel for the petitioner on the decision of 
the Supreme Court in Narayan v. State of 
Maharashtra (AIR 1977 SC 183). Jt was 
urged that. the purpose for which the acquisi- 
tion was sought to be made -in Narayan’s 
case (supra) was “development and utilisa- 
tion of said land as a residential and in- 
dustrial area”. On its’ basis it was urged 
that since the :purpose for which the peti- 
tioner’s land was sought to be acquired was 
also construction of. residential quarters for 
married Air Force personnel; the purpose 
was almost analogous to that of Narayan’s 
case and since in that case it was held that 
Section 17 (1) of the Act had wrongly been 
applied’ the same view deserved to be taken 
in the instant case also. Having heard coun- 
sel for the parties, we however, find it diffi- 
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cult to accept this submission on the facts 
of the instant case. In Narayan’s case 
(supra) the main question which came up 
for consideration was as to on whom did lie 
burden to prove whether it was a case of 
urgency or not. In paragraph 28 of the re- 
port it was held that the original or stable 
onus laid down by Sec. 101 and Sec. 102 of 
the Evidence Act cannot be shifted by the use 
of Section 106 of the Evidence Act, although 
the particular onus of proving facts and cir- 
cumstances laying especially within the know- 
ledge of the official who formed the opin- 
ion which resulted in the notification under 
Section 17 (4) of the Act rests upon that 
official. It would further be seen that in that 
case as it apparent from paragraph 12 of the 
report which contains a quotation from the 
judgment of the High Court the petitioner 
had “stated in the petition more than once 
that the urgency clause had been applied 
without any valid reason”. The reply to ihe 
averment in this behalf stands quoted in 
paragraph 8 of the report. That was a case 
. in which notwithstanding the fact. that there 
was specific assertion made more than once 
that the urgency clause had beer applied 
without any valid reason the authority <cc- 
quiring the land did not come forward with 
the material on the basis of which it could 
be said that it was a case of urgency. Reli- 
ance was then placed by counsel for the 
petitioner on certain observations made in 
paragraphs 39 and 40 of the report where 
an illustration was given of urgency, viz. 
sudden change of course for which the land 
was sought to be acquired was for the dev- 
elopment of an area for industrial and re- 
sidential purposes it could not, barring ex- 
ceptional circumstances, be taken to be a 
case where summary inquiry under Sec 5-A 
of the -Act could be abrogated. In this con- 
nection it will be useful to notice that what 
was observed in the aforesaid two paras. was 
observations made on the facts of that parti- 
cular case. The words “on the apparent 


facts of the case” occurring towards the end ` 


of para. 40 of the report are of importance. 


6. In Punjab Co-operative Bank Ltd. v. 


Commr. of Income-tax (AIR 1940 PC 230) 
it was held that every judgment must be read 
as applicable to the particular facts proved 
or assumed to be proved since the generality 
of the expressions which may be found there 
are not intended to be expressions of the 
whole law but governed or qualified by the 
particular facts of the case in which such 
expressions are to be.found. In S. V. Kondas- 
kar v. V.M. Deshpande, (1972) 1 SCC 438: 


(AIR 1972 SC 878) it was held that in order 
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‘to understand and appreviite the‘ binding 


force of decision it is always necessary td 
see what were the facts of the case in which 
the decision was given and what was the 
point which had ‘to be decided. It is in the 
light of these principles in regard to prece- 
dents that the observations relied’ on’ by 
counsel for the petitioner in Narayan’s case 
(supra) have to be considered. The ‘circum* 
stances in which the: observations aforesaid 
were made have alrendy been noted above. 


7. In Kailashwati v. State (AIR 1978 All 
181) reliance was placed on Narayan’s case 
(AIR 1977 SC 183) (supra) in support of the 
submission that the | observations made in 
para. 39 of the report in that case were of 
general application. Division Bench of this 
Court did not accept this submission and 
held :— : 


“Ht is true that in para. 39 of the judg- 
ment the Supreme Court made observation 
to that effect but it would not be correct, in 
our opinion to say that the Supreme Court 
laid down exhaustively the list of cases 
where alone such a power could be exercised. 
The example taken was only illustrative. In 
Narayan’s | case before the Supreme Court, © 
neither in the counter-affidavit filed on behalf ` 
of the acquiring body nor inthe notification 
issued, there was any material showing that 
the State Government had applied its mind 
to the question that! there existed urgency © 
which warranted the | elimination ot the em ` 
quiry contemplated by S. 5-A of the Act 
On a conspectus of the various authorities on 
the subject it was also held in Kailashwati’s 
case ` (supra) that the |court’s power of inter- 
ference in regard tè) the question of the 
existence and the extent of urgency which is 
a matter of subjective satisfaction of thé 
Government is confined to the grounds of 
non-existence of material or non-application 
of mind or the ground of mala fide. We arè 
in respectful agreement with the view taken 
in Kailashwati’s case (supra) in regard to the 
interpretation of the decision of the Supreme 
Court in Narayan’s case (supra) holding that 
it is not correct to ‘say that the Supremé 
Court in the aforesaid! case laid down exhaus- 
tively the list of cases where alone a power 
under Section 17 (1) of the Act could be 
exercised and the example given’ in’ that ‘case: 
was only illustrative! Even otherwise ` it is 
not possible to lay ‘down an inflexible rule 
that in no case where! a land is sought to be 
acquired for residential quarters Section 17 
can be applied. Suppose in a casé like the. 
present one, in the interest of proper defence - 
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of the country and in the prevailing circum- 
stances, the Government is of ,the view that 
the Air. Force personnel have to be kept 
free from anxiety in regard to the residential 
problem of their family and that if residen- 
tial quarters for the use of their family by 
a particular date are not constructed it is 
likely to affect the moral.of such personnel 
and as such it is expedient to construct re- 
sidential quarters for the use of their family. 
forthwith it cannot be said that even in that 
case, simply because the public purpose is for 
constructing residential quarters -for the use 
of the families of the Air Force personnel, 
it would not be a case of urgency and Sec- 
tion 17 cannot be applied. The question as 
to what would constitute an urgency so as 
to attract the provisions of Section 17 of the 
Act is one which will have to be determined 
on the facts of each case. 

8. Coming to. the facts of the instant case 
it would be seen that in the writ petition 
there is no averment that the satisfaction of 
the acquiring authority in regard to the 
urgency of the matter was based on no evi- 
dence or was mala fide or that there was no 
application of mind by the said authority. It 
is true. that a general ground being ground 
No. 4 that “it was not a case of urgency” 
has been taken but the ground cannot be a 
substitute for a statement of fact in the writ 
petition. In the affidavit which -has been 
filed in support of the writ petition para- 
graph 19 of the writ petition which contains 
the grounds has been sworn on the basis of 
legal advice. 
not make out a case that the attack of the 
petitioner is on any of the three grounds 
mentioned above viz. that the satisfaction in 
regard to the urgency was based on no evi- 
dence or was mala fide or was vitiated on 
account of non-application of mind. As 
already seen above even in Narayan’s case 
(AIR 1977 SC 183) (supra) it has been held 
that the primary onus under Sections 101 and 


102 of the Evidence Act lay on the peti- 


tioner who challenged a notification under 
the Act applying Section 17 (1) thereof on 
the ground, that no case of urgency had 
been made out. In this view of the matter 
the respondents cannot be castigated for not 
supplying the necessary material in the 
counter-affidavit to indicate that a case for 
urgency had been made out so as to. attract 
the provisions of Section 17 (1) of the Act 
and dispense. with the. preliminary enquiry 
contemplated by Section 5-A thereof. In thi» 
connection it would be. useful to mention 
that in Narayan’s case (supra) it was further 
held :— b AR Ged ioe aa: Qc el ne ety 


-Mohd. Sher Khan v,: Shafi Ullah. - 


Even the ground as it is does - 


All. .133. 


... «. in such cases, the formation .of 
an opinion is a subjective matter, as held by, 
this Court repeatedly with regard to situa- 
tions in which administrative authcrities have 
to form certain opinions before taking actions. 
they are empowered to take. They are ex- 
cepted tc know better the differenc2 between 
a right or wrong opinion than Courts could 
ordinarily on such matters.” 

Indeed the stand taken by the petitioner in 
the writ petition and the averments made 
therein make it clear that the main ground 
of attack .on the question of. urgency was 
that the land in dispute was neither waste 
nor arable Paragraph 13 of the writ peti- 
tion seenis to be the only paragraph which 
contains some averment in regard to Sec- 
tion 17 (1) of the Act. It has been stated 
therein “that under Section 17 (1) the State 
Government can acquire land, which is waste 
and arable. The petitioner asserts that the 
land in question is neither waste nor arable 


“se 
+ eee 


“No other point has been pressed. 


9. In the result we find no merit -in this 
writ petition. It is accordingly . dismissed 
with costs, and the interim order. dated N 
April 1973; is vacated. 

. Petition dismissed. 
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Mohd. Sher Khan and others, Appel- 
lants v, Shafi Ullah and another, Respon- 
dents. 

Second Appeal No. 927 of 1972, D/- 
3-2-1981.” - 

. Displaced- Persons (Compensation and 
Rehabilitation): Act (44 of 1954), Sec, 36 
— Sale of composite property. of evacuee 
and non-evacuee— -Validity of sale not 
open to challenge by. civil suit, ((i) Dis- . 
placed Persons (Compensation and Re- 
habilitation) Rules (1955), R. 93. (v); (ii) 
Evacuee Interest (Separation) Act, Sec- 
tion 2 (d); (iii)- Civil P, C. (1908), Sec- 
tion 9; (iv) Administration of Evacuee. 
Property Act (1950), Section 46).. 


Where the Managing Officer under an 
erroneous view put to auction and sold 
the composite. property of evacuee and 
non-evacuee treating it as. an evacuee 
property forming part of the compensa- 
tion- pool and when no objection was. 
raised to that sale on behalf of the non- 





*Against judgment and decree of S. N. 
Shukla, Dist J., _Shahajahanpur, D/- i 
8-3-1972. — -> 
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evacuee co-sharer in accordance with the 
provisions of the Act, then the : matter 
regarding the validity of sale or about 
the lack of the title- in respect of the 
entire property. would not be . agitated 
further by any one claiming through the 
alleged non-evacuee in the civil suit. 
That error could only be corrected 
through an appeal.or revision provided 
in Chapt. IV of the Act. or a petition 
under Article 226 of the Constitution of 


India. (Case law discussed), - (Para 19) 
Cases Referred : Chronological Paras 
AIR 1968 SC 169 13, 19 
ATR 1966 All 499 es 12 
AIR 1965 SC 1885 - 11 
AIR 1964 SC 322 ` 2 14 
AIR 1961 SC 1391 . ` 10, 12 
AIR 1954 All 362 (FB) 15 
AIR 1940 PC 105 14 

JUDGMENT:— This second appeal is 


by the defendants in a suit which has 
been decreed by the lower appellate 
Court for their ejectment -from house 
No, A-6-115`ʻin Mohalla Tarin Jalalnagar, 
Shahjahanpur and also for recovery from 
them of mesne. profit at the rate of 
Rs. 7/- per month for a period of three 
years for use and occupation thereof. The 
trial Court had decreed the suit for joint 
possession of the plaintiff over the house 
along with these appellants. 


2. The house belonged to Israr Hasan 
and Anwar Hasan who had 2/3 and 1/3rd 
share respectively in it. The former mi- 
grated to Pakistan and by an order dated 
August 17, 1950 (Ext-A~-1) his 2/3rd share 
was declared to be evacuee interest 
under the Administration of Evacuee 
Property Act, 1950. ‘The case of the 
plaintiff is that Anwar Hasan also 
migrated to. Pakistan prior to May 7, 
1954, and thus even his share in the pro- 
perty became evacuee., interest,. The 
ease of the appellants however, is that 
he had not migrated to Pakistan by that 
time (May 7, 1954) so that his share in 
the house never became evacuee proper- 
ty. The house as a whole, it appears, 
was treated to be evacuee property and 
was put to auction as such by the Manag- 
ing Officer, Shahjahanpur on February 
22, 1958 end purchased by Smt. Birbal 
Sahni, a respondent in the present appeal 
(who was impleaded as defendant No, T 
in the suit), Ext, 3 is a copy of the sale 
certificate issued in her favour under the 
provisions of the Displaced Persons (Com- 
pensation and Rehabilitation) Act, On 
February 22, 1963, the house was trans- 


ferred by Smt, Sahni to the plaintiff, The 


+ 


Mohd, Sher Khan v, Shafi ‘Ullah 


| 
| 
ALR. 


appellants were in occupation of the 
house, Their ejectment was-sought by 
the plaintiff in Suit No, 48 of 1964 treat- 
ing them to be tenants, That suit was 
however, dismissed . for the appellants’ 
denial that they! were tenants of 
the plaintiff and asserted that the plain- 
tiff was the owner of only 2/3rd share 
in the house. Thejsuit was dismissed on 
December 13, 1967 and the judgment 
(Ext-A-4) of the trial Court was not as- 
sailed by the plaintiff who chose to file 
Suit No. 282 of 1969, out of which the 
present Second Appeal arises, for re- 
covery of possession over the house and 
of mesne profit treating the present ap- 
pellants as trespassers. 


3. The plaintiff | claimed to be the 
owner of the house having purchased it 
from Smt, Birbal Sahni-who had acquir- 
ed it--in an auction held. under order of 
the Managing Officer treating it to be 
evacuee property., The appellants as- 
serted that they were in possession as 


i 


licencees from Anwar Hasan who had 


inducted Chhida Khan, father of appel- 
{ants Mohd.. Sher 
Khan, Their case is that the interest of 
Anwar Hasan having not been separated 


from ‘the 2/3rd evacuee interest of Israr, 
‘of the: 


Hasan under the provisions 
Evacuee Interest (Separation) Act, the 
purported sale of the entire: house by the 
Managing Officer: to ‘Smt, Birbal Sahni 
was illegal in view of Rule 93 (v) of 
the Displaced Persons (Compensation and 
Rehabilitation) Rules 1955, which pre- 
eulded any sale ofi a composite ` proper- 
ty as defined under Section 2 (d) of the 
Evacuee Interest (Separation) Act. Since 
the evacuee interest in the property (the 
house) -had not been separated under the 
provisions of that Act and no sale of 
the composite property could be made 
by the Managing Officer, no title passed 
to Smt, Birbal Sahni under the sale cer- 
tificate (Ext, 3) nor could she pass valid 
title to the plaintiff through ,the deed of 





sale (Ext-2) madejin his favour, The 
plaintiff, could, nies not seek the 
ejectment of the fendants, 


4, The trial Court framed the follow- 
ing eight issues in! the case, . 

1. Whether the: plaintiff is owner of 
the whole house in ‘suit ? “a 

2, Whether the- share of Anwar Husain 
did not belong to the plaintiff and suit is. 
barred by Section i20 of- the Evacuee In- 
terest (Separation) | “Act? 
` 3. Is suit not maintainable as alleged 
in paras 3, 5 and e Of W.S? 


Khan and Ali Sher’ 
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4. Is suit bad for non-joinder of Cus- 
tedian and Managing Officer’?. 

5. Is suit barred by time? i 

6. Is defendant No. 1’owner of house 
in suit as alleged in para 9 of w. s. or a 
licencee? . ; 

7. Are damages claimed excessive? 

8. To what relief if any is the plain- 
tiff entitled?” 

4A. The first three issues were dealt 
with together by the trial Court. It took 
the view that the order (Ext-A-1) dated 
August 17, 1950, showed that there was 
a declaration only of the 2/3rd share of 
Israr Hasan in the house to be evacuee 
property and that there was no document 
to indicate that any such declaration was 
made in respect of 1/3rd share of Anwar 
Hasan. Thus, only 2/8rd share of Israr 
Hasan became evacuee property which 
alone could be transferred to Smt, Sahni 
and the sale certificate (Ext-3) in her fav- 
our, which showed Israr Hasan as the eva- 
cuee whose property had been transfer- 
red could not be said to transfer title in 
the entire house to her. The plaintiff, 
thus could only claim title to 2/3rd share 
in the house through, Smt. Sahni. 

5. On consideration of the oral and 
documentary evidence, it was further 
held by the trial Court under these is- 
sues that Anwar Hasan migrated to Pakis- 
tan after May 7, 1954, so that his share 
in the property could not be held to be 


evacuee property on account of 
Section 7-A of the Administration 
of Evacuee Property Act, 1950, 


brought on the Statute Book through the 
Administration of Evacuee. Property 
(Amendment) Act, 1954. As  licencees 
through Chhida Khan from Anwar Hasan, 
the appellants could not be-asked by the 
plaintiff to vacate the house. The plain- 
tiff was at best a co-owner with Anwar 
Hasan, through whom the defendants 
were claiming possession, and could be 
held entitled-to a decree for joint pos- 
session and an amount of mesne profit 
in proportion to ‘the 2/3rd share acquired 
by him in the house. On these principal 
findings the suit was decreed for joint 
possession in the house and recovery for 
a sum of Rs, 168/- only as mesne profit 
for the period up to the date of the suit. 

6. The plaintiff as also ‘the present 
defendant-appellants, felt aggrieved by 
the decree and assailed it in two separate 
appeals which were heard and disposed 
of by-the lower appellate Court by its 
common judgment dated March 8, 1972, 
which is impugned. in the present appeal. 
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The lower appellate Court, in substance, 
took the view that Anwar Hasan also mi- 
grated to Pakistan before May, 7, 1954, 
and that even though no specific declara- 
tion: of his 1/8rd share as evacuee pro- 
perty was established by any document 
on the record of the case, it had to be 
presumed that the Managing Officer sold 


the entire- house as evacuee property 
under the provisions of the Displaced 
Persons (Compensation and Rehabilita- 


tion) Act as it was an evacuee property 
forming part of the compensation pool 
under that Act, It also held that the 
plea that the entire house was not an 
evacuee property nor could be sold as 
such not open to the appellants in a civil 
suit which was barred, inter alia, under 
Section 36 of that Act. On this view it 
proceeded to decree the suit for posses- 
sion of the entire house and ejectment 
of the present appellants therefrom, In 
addition, it granted decree to the plain- 
tiff for recovery of mesne profit at the 
rate of Rs, 7/- per month as claimed by 

7. It has been urged’ on behalf of the 
appellants by. their learned counsel that 
in view of the fact that there was de- 
claration only in respect of the 2/3rd 


‘share of Israr Hasan to be evacuee pro- 


perty by the Custodian, the sale to Smt. 
Sahni could only be to the extent of the 
evacuee share in the house and that, in 
fact, there being no separation of the 
evacuee interest by proceedings under 
the Evacuee Interest (Separation) Act, the 
property, which thus was a composite 
property, could not be sold at all. The 
plaintiff could thus claim no right what- 
soever in the house on account of the 
transfer in his favour by Smt. Sahni. 
The submission that no sale could be 
made of a composite property rests pri- 
marily on Rule 93 (v) of the Displaced 
Persons (Compensation and Rehabilita- 
tion) Rules. The trial Court kad taken 
the view that the evacuee interest in the 
house was only to the extent of 2/3rd 
share of Israr Hasan and that it was not 
established from the evidence on record 
that the other co-sharer namely Anwar 
Hasan had migrated to Pakistan prior 
to the relevant date (May 7, 1954) or 
that his share in the property was ever 
declared to be evacuee property. As such 
the Managing .Officer could ‘not sell the 
entire house to Smt. Sahni. In coming to 
the conclusion that it was not established 
that Anwar Hasan’ had migrated to 
Pakistan before the relevant date, the 
trial Court refused to draw the inference 
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from some letters written by Anwar 
Hasan which had been filed by the plain- 
tiff as Exts, 5 to 11 that Anwar Hasan 
had migrated to Pakistan before the rel- 
‘ evant date or that he had obtained com- 
pensation in Pakistan in respect of his 
share in tne house in suit as an evacuee 
from India. The lower appellate Court, 
- however, drew an inference to that ef- 
fect from them upon its appreciation of 
the evidence on record and came to the 
© conclusion that Anwar Hasan had also 
migrated to Pakistan prior to May 7, 1954 
so that his share also became evacu2e 
property. This finding by the lower 
appellate Court has been assailed by the 
counsel for the appellants on various 
'- grounds. 


8. The submission on behalf of the 
 plaintiff-respondent in the appeal is that 
‘the sale certificate (Ext-1) in favour of 
Smt, Sahni described the whole house to 
- be the evacuee property sold, with re- 
- ference to its boundaries. The submis- 
sion also is that even the defendant-ap- 
pellants recognised the title of Smt. Sahni 
to the entire house in the notice (Ext-4) 
sent by Sher Khan to Smt, Sahni asking 
her to transfer the house to him failing 
which he would file a suit for specific 
performance of the contract of sale in 
his favour. The findings according to the 
submission recorded by the lower appel- 
late Court that even Anwar Hasan had 
migrated to Pakistan and had obtained 
compensation in lieu of his share in the 
house in dispute was a finding on a ques- 
tion of fact so that it could not be urged 
by the appellants that only 2/3rd share 
of Israr Hasan in the house in suit was 
evacuee irterest, 


9. The main submission on behalf of 
the plaintiff, however, is that it is not 
open to the defendant-appellants to raise 
the questions sought to be raised by them 
in the present case in a suit for the juris- 


diction of the Civil Court was barred 
under Section 36 of the Displaced Per- 
sons (Compensation and Rehabilitation) 


Act, inasmuch as, these questions could 
have been raised only under the provi- 
sions of that Act and decided by the au- 
thorities contemplated by it. It was urged 
that once the entire property is sold as 
evacuee property and no objection io 
that sale is raised on behalf of the non- 
evacuee cc-sharer in accordance with the 
provisions of the said Act, the matter 
could not be agitated any further by any 
one claiming through the’ alleged non- 
evacuee ina suit, 
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- 10, In Abdul Hakim Khan v, Regional 
Settlement Commr., -Bhopal (AIR 1961 
SC 1391) it was held by the ‘Supreme 
Court that it was. not open under Sec- 
tion 11 of the Evacuee Interest (Separa- 
tion) Act, 1951, to, vest the property not 
belonging to the evacuee in the Custodian 
even though in proceedings under Sec- 
tion 7 of the Administration of Evacuee 
Property Act, 1950 only 4/7th share is 
found to be evacuee property. In that 
case an order dated March, 23, 1954, 
made under Section 11 vesting the en- 
tire property, including the share of the 
non-evacuee, in the Custodian was set 
aside by the Supreme Court: in a peti- 
tion under Article 32 of the Constitution 
by the non-evacuee children of one Abdul 
Hai, one of whose wives and some 
children from her alone had migrated 
to Pakistan. The. non-evacuee children 
of Abdul Hai had mot filed any claim in 
response to notices under Section 6 of 
the Evacuee Interest (Separation) Act. 
They assailed the final order passed 
under S. 11 before’ the Supreme Court in 
a petition under Article 32 of the Consti- 
tution filed by them. 


1L In Bhanwarlal v, Regional’ Settle- 
ment Commr., Jaipur (AIR 1965 SC 1885) 
it was held that it is only after the se- 
paration of the interest of the evacuee 
from the non-evacuee in a composite 
property under Section 10 of the Evacuee 
Interest (Separation) Act, 1951, that the 
evacuee interest gets vested in the Cus- 
todian free from all encumbrances and 
that where proper action under that Act 
is not taken to separate the interest of 
the evacuee and ‘the non-evacuee, the 
Custodian could not take any action 
against the non- -evacuees or their tenants 
who were said to be in possession of the 
property, in suit. In that case, the mort- 
gagees from the father of two of the 
evacuees, of the property in suit assailed 
the order of the; Assistant Custodian 
dated April 7, 1955, by which the pro- 
perty in dispute had been declared to be 
evacuee property.: This challenge was 
made by them in a petition under Arti- 
cle 226 of the Constitution before tha 
Rajasthan High Court without there be- 
ing having any objection on their behalf 
in response to a notice under Sec. 7 (1) 
of the Administration of Evacuee Pro- 
perty Act, 1950. The petition was dis- 
missed by the High Court, The Supreme 
Court took the view, in appeal against 
the dismissal of the writ petition by the 
High Court, that the interest of the 
evacuees in ‘the property which- was 
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under ‘mortgage -consisted of the right 
of equity of redemption and the order 
dated April 7,. 1955, declaring the pro- 
perty to be- evacuee property really 
amounted to an order declaring the right 
of the evacuees in the equity of redemp- 
tion as evacuee property, The order could 
not affect the. mortgagee 
appellants for the evacuees. had no in- 
terest in the mortgagee rights. Since the 
Custodian held the property subject to 
the mortgagee rights of the appellants, 
he could not. take any action against the 
appellants or their tenants without sepa- 
rating the interest of the appellants 
from those of the evacuees. 

12. In Gulam Nizam Khan v. Kabir 
Hussan (AIR 1966 All 499) a_ single 
Judge of this Court, relying upon the 
decision of the Supreme Court in -the 
case of Abdul Hakim Khan, AIR 1961 
` All 1391 (supra) took the view that what 
was sought to be auctioned in the execu- 
tion’ case was the non-evacuee interest 
-of the co-sharers who were not evacuees 
- which could not be ‘done for it is only 
the evacuee interest that vests in the 
Custodian and passes to the Custodian 
free from. all encumbrances. The plain- 
. tiff, who was the appellant could there- 
. fore not get the relief of injunction re- 
.. -straining the execution proceedings even 
though he may have acquired right to the 
plot ‘in suit on account of the sale certi- 
- ficate obtained by him, when the evacuee 
cosharer had only some share in the plot 
- and did not have interest in the plot in 
its entirety. From the facts of the case, 
it is clear that the question about the 
jurisdiction of the Civil Court to go into 
the correctness or otherwise of the order 
passed under the Evacuee Interest (Se- 
paration).Act or about the competence 
of the Civil Court to examine the legality 
of the sale of the entire plot made by 
the competent officer was neither agi- 
tated before nor decided by the learned 
Judge, 

13. In Custodian Evacuee Property 
Punjab v, Jafran Begum (AIR 1968.SC 
169) it-was held by the Supreme Court 
that the Administration of Evacuee Pro- 
perty Act, 1950, was a complete code in 
itself in the matter of dealing with 
evacuee property. The questions which 
fell for determination by the Custodian 
under Section. 7 were whether particular 
person had or had not become an evacuee 
-and whether the property in dispute be- 
longed. to him. The orders passed by. the 
Custodian General, Custodian, Additional 
Custodian, Authorised Deputy Custodian, 
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or Assistant ~Custodian were made final 
under Section 28 which also provides 
that they shall not be. called in question 
in any Court by way of appeal or revi- 
sion or in any original suit, application 
or execution proceedings. Section 46 
then lays down that save as otherwise 
expressly provided in this Act, no civil 
or revenue Court shall have jurisdiction 
in matters enumerated in the Section. 
The Supreme Court, after noticing the 
various provisions of that. Act, observed 
that “Section 46 is a complete bar to the 
jurisdiction of civil or revenu2 Courts 
in any matter which can be decided 
under Section 7. This conclusion is re- 
inforced by the provisions contained in 
Section 4 (1) of the Act which provides 
that the Act overrides other laws and 
would thus override Section 9 of the 
Code of Civil Procedure on a combined 
reading of Sections 4, 28 and 46, But as 
we have said already, Section 46 or Sec- 
tion 28 cannot bar the jurisdiction of the 
High Court under Article 225 of the 
Constitution for that is a power confer- 
red on the High Court under the Con- 
stitution”. 


14. Dealing with the decision of the 
Privy Council in Secretary əf State 
v. Mask and Co. (AIR 1940 PC 105), upon 
which strong reliance was placed by the 
learned counsel for the appellan-s in the 
present case, the Supreme Court observ- 
ed that “Normally jurisdiction of Civil 
Courts to entertain or adjudicate upon 
such question relating to evacuee pro- 
perty would be barred under Section 46, 
the question whether in some extreme 
circumstances Civil Courts may , have 
jurisdiction in spite of Section 46 need 
not be decided just now. However, we 
may add that in Firm of Iluri Subnayya 
Chhetty and Sons v., State of Andhra 
Pradesh, (1964) 1 SCR 752: (AIR 1964 SC 
322) this Court observed at p. 763 (of 
SCR); (at pp. 325-326 of AIR) that the 
observations in Mask and Co’s case, AIR 
1940 PC 105, were in some respects | too 
widely stated, 3? 


15. The Supreme Court also 2bserved 
as follows about the decision of the Full 
Bench of this Court in Khalil Ahmad 
Khan v. Maika Mehar Nigar Begum 
(AIR 1954 All 362), on which as well re- 
liance has been placed on behali of the 
present appellants, 

“The last case to which reference may 
be made is Khalil Ahmad Khan v, Malka 
Mehar Nigar Begum, AIR 1954 All 362 
(FB). The question there was somewhat 
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different, namely, whether Section 46, 
bars the jurisdiction of the Civil Court 
in a pending matter. The majority - of 
the Judges in that case observed that in 
a case where a matter had been adjudi- 
cated upon- in accordance with the _pro- 
visions of the Act it might not be possi- 
ble for Courts to interfere by reason of 
the provisions of Section 46 of the Act. 
This case therefore to some extent is in 
line with the view we have taken”. 


“16, In the instant case it has to be 


noticed that the property in suit was 


sold as a whole by the Managing Officer 
in favour of Smt, Sahni as is evident 
from the sale certificate (Ext. 1). It is true 
that the name of the evacuee mentioned 
in the sale certificate is Israr Hasan 
alone, yet what was sold. was the entire 
house in dispute as is clear from the 
description of the property sold with ‘re- 
ference to its boundaries, 

17. The Scheme of the Displaced Per- 
sons (Compensation and Rehabilitation) 
Act, 1954 (for brevity, the ‘Act’) may 
now be noticed, Under Section 12 of this 
Act, the Central Government is em- 
powered to acquire an evacuee property 
for a public purpose connected with re- 
lief and rehabilitation of displaced per- 
sons and upon the publication of a noti- 
fication by it the right, title or interest 
of the evacuee in the property specified 
in the notification stand extinguished and 
the property shall vest absolutely in the 
Central Government free from all en- 
cumbrances, Evacuee property, according 
to its definition in Section 2 (c) means 
a property which has been declared or 
is deemed to have been declared as 
evacuee property under the Administra- 
tion of Evacuee Property Act, 1950. 
Under Section 14 a compensation poo] is 
to be constituted consisting, inter alia, of 
all evacuee property acquired under S, 12. 
The compensation pool so constituted is 
to vest in the Central Government free 
from all encumbrances and is to be uti- 
lised in accordance with the provisions 
of the Aci and the Rules framed there- 
under, Section 20 of the Act enables 
the Managing Officer appointed under 
the Act to transfer any property out of 
the compensation pool to a displaced 
person by its sale, subject to any rules 
that might be made under the Act. 
Chapter IV of the -Act comprising of 
Secs, 22 to 27 contain provisions for ap- 
peals against the orders passed by the 
Managing Officer and also for revisions 


against them. Section 27 provided for 


the finality of orders by laying down 
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that “save as otherwise expressly pro- 
vided in ‘this Act, every order made by 
any officer or authority under this Act 
including a managing corporation, shall 
be final and shall not be called in ques- 
tion in any Court by way of an appeal 
or revision or in any original suit, ap- 
plication or execution proceeding.”. 

18, The bar of jurisdiction is there- 
after expressly provided in Section 36 
of the Act which reads thus: i 


“36. Bar of jurisdiction—Save as other- 
wise expressly provided in this Act, no 
Civil Court shall /have jurisdiction to 
entertain any suit or proceedings in re- 
spect of any matter which the Central 
Government or any officer or authority 
appointed under this Act is empowered 
by or under this Act to determine, and 
no injunction shall! be granted by any 
Court or other authority, in respect of 
any action taken or to be taken in pur- 
suance of any power transferred Py or 
under this Act”, 


19. The scheme -is akin to the one re- 
vealed by the provisions of the Adminis- 
tration of Evacuee; Property Act, 1950, 
and. the rule laid down by the Supreme 
Court in Jafran Begum’s ease {AIR 1968 
SC 169) would be clearly applicable to 
any order passed or action taken by an 
authority (under) this-Act as well, Even 
assuming that there was some error on 
the part of the Managing Officer in tak- 
ing the view that jthe entire house was 
open to transfer, as part of the compen- 
sation pool to Smt. Sahni, that error 
could not be corrected except through 
an appeal or revision provided for in 
Chapter IV of the Act or a_ petition 
under Article 226 {of the Constitution. 
The question could not be agitated in a 
civil suit. The lower appellate Court 
was thus right in its view that the ques- 
tions raised by the defendants about the 
validity of the sale or about the lack of 
title in Smt. Sahni in respect of the 
entire house could not be raised in the 
suit, as was being; done by them. There 
is no dispute about the fact that the pre- 
sent defendants or their predecessor-in- 
title did not take any proceeding: in re- 
spect of the 1/3rd share in the house 
under the provisions of the Act, 


20. Without considering, therefore, the 
merit of the submissions of the fearned 
counsel for the parties on any question 
other than the jurisdiction of the Civil 
Court to go into 'them, I would uphold 
the decree of the: lower appellate Court 
The appeal, thus,' fails and is dismissed 











1981 M/s, 


but, in the peculiar circumstances of the 
case, the parties are 
their own costs throughout, 


Appeal dismissed, 
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M/s. Yadav Medical Store, Allahabad, 
Petitioner v. The State of Uttar Pradesh 
and others, Respondents, 

Civil Misc. Writ No. 5876 of 1980, D/- 
8-1-1981, 

(A) Constitution of India, Article 14 
— Hospital maintained by State of U. P. 
— Tenders called for supplying medicines 
to Hospital — Conditions set out in 
notice for accepting tenders — Accep- 
tance of the tenders by the Superinten- 
dent authorised to do so, of a person who 
has not fulfilled these conditions — It is 
invalid. (Administrative law). 

Where the tender of the person who 
had not fulfilled ‘the requisite conditions 
set out in the notice inviting tenders for 
supplying medicines to the Government 
Hospital was accepted by the Senior 
Medical Superintendent who was au- 
thorised by the State of U. P. to invite 
such tenders, the acceptance-of the ten- 
der would be invalid as it would be ar- 
bitrary and violative of the equality 
clause, 

Since the functions of die State have 
multiplied enormously, the ambit of 
rule of law has also been enlarged. It 
has become necessary that the ubiquit- 
ous authority of the State manifested in 
myriad fields must also be subject to 


limitations, Consequently, even in the 
realm of administrative action some 
safeguards and restraints have been 
evolved and infringment of the. same 


renders the action void. AIR 1980 SC 
1992; AIR 1979 SC 1628, Rel, on. 
(Paras 7, 11, 12) 
(B) ` Constitution of India, Article 133 
— Leave to appeal to Supreme Court — 
Person not satisfying that the case in- 
volves any substantial question of law of 
general importance which needs io be 
decided by the Supreme Court — Leave 
to appeal to Supreme Court would be 


refused. (Para 13) 
Cases Referred: Chronological Paras 
AIR 1980 SC 1992 > 8 1 
AIR 1979 SC 1628 7, 


1 
(1931) 285 US 480: 76 L ed, 893, Pacific 
Co. v. Johnson 9 
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R. R. Yadav, for Petitioner; B, P. 
Bhargava, A. N. Bhargava and §, K. 


‘Misra, for Respondent. 


M. N. SHUKLA, J.:— This writ peti- 
tion. raises some constitutional and legal 
questions of considerable importance. 
The phenomenon has been noticed by 
jurists as well as Courts which have had 
occasion to decide such matters, that 
the ramifications of govermental functions 
and State activities in this era of wel- 
fare -State are fast expanding. A neces- 
sary concomitant of this is the anxiety 
to keep the State within bounds and not 
permit it.in the course of its stride to 
tide rough shod over certain well es- 
tablished guarantees and safeguards 
enjoyed by the people. This has result- 
ed, inter alia, in importing some salutary 
inhibitions even in the realra of adminis- 
trative law which until sometime ago 
was regarded as comparatively immune 
from constitutional restraints. The de- 
velopment of this aspect of law is clearly 
revealed in cases where the State in- 
dulges in such activities as, carrying on 
business, making of a contract etc., func- 
tions which are undertaken by the State 
obviously in the exercise of its statutory 
or executive authority. ; 

2. The instant case arises out of a 
contest between rival_tenderers for sup- 
plying medicines to the Swarup Rani 
Nehru Hospital, Allahabad (hereinafter 
described as the hospital). Tenders were 
invited for supplying medicines to the 
Hospital for the year 1980-81. An adver- 
tisement was inserted in the newspaper 
on 5-3-1980 & 7-3-1980, saying that the 
last date’ for submitting the tenders was 
20th of March 1980, till 11.30 A.M. and 
that all the tenders offered would be 
Opened at 3 P.M. on the same day. It is 
significant that the advertisement also 
said that full particulars could be obtain- 
ed from the office of the Senior Medical 
Superintendent of the hospital. A copy. 
of the notice of tender was affixed on 
the Notice Board of the office of the 
Senior Medical Superintendent, It has 
been filed as Annexure-I to the writ 
petition and is.the bed-rock of the peti- 
tioner’s entire case. It is not disputed 
that the conditions of the tender have 
been incorporated in this notice. A per- 
usal of the same would indicate that a 
tenderer who intends to submit his ten- 
der must satisfy certain objective tests:— 

(i) The tenderer in medicine must 
have a local medical shop. 

ti) He must be a registered and li- 
ecenced.-drug dealer and must -produce 
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proof of the same along with the tender 
of medicines, 

(iii) Only those who hold licence for. 
all drugs including dangerous drugs 
should submit tender for medicines (it 
may be noted ‘that the requirements 
about holding a licence for dangerous 
drugs was not enforced.) 
and (iv) Tenders would be opened in 
the office of the Senior Medical Superin- 
tendent on 20th March 1980, at 3 P, M. 
in the presence. of such tenderers or 
their authorised representatives, who 
may choose to attend. Tenders for supply 
of drugs will be accepted from registered 
and licenced drugs dealers only, who 
also hold licence for dangerous drugs 
and they must produce proof of the 
same, ; 

3. The petitioner as well as opposite 
party No. 3, namely, M/s. National Me- 
dical Stores, Fatehpur submitted their 
tenders within the date prescribed. While 
the rate quoted by the petitioner in 
their tender was 17.6% the rate quoted 
by the opposite party No. 3 was 8.62 per 
cent. The tenders were opened on 20th 
March 1989 and according to the allega- 
tions of the petitioner the tender submit- 
ted by him was orally accepted and he 
was directed to supply the medicines to 
the hospital with effect from Ist of April, 
1980. However, on 16th July, 1980, the 
petitioner received a letter from respon- 
dent No. 2, the Senior Medical Superin- 
tendent to the effect that the contract 
of medicines had been finalised and an- 
other contractor, i.e, opposite party 
No, 3, hac been appointed for the supply 
of medicines for the year 1980-81 and 
he would start supplying the medicines 
to the hospital with effect from 19th 
April 1980. The petitioner supplied me- 
dicines only upto July 1980, and not 
thereafter. Jt was alleged that the peti- 
tioner satisfied all the conditions of the 
notice of the tender, and the opposite 
party No. 3 was not eligible to submit 
the tender as he did not satisfy the afore- 
said conditions and consequently the de- 
cision of the respondent No. 2, in ac- 
cepting the tender of opposite party 
No, 3 was arbitrary, discriminatory and 
based on extraneous and irrelevant con- 
siderations, 

4. The writ petition was resisted by 
the State as well as respondent No, 3. In 
short, the defence was that the process 
of inviting tenders and laying down con- 
ditions for submitting the tenders and 
ultimately accepting or rejecting any 
ohe of.them was essentially an adminis- 
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trative function, that the conditions. 
could according to the exigencies of the 
situation be relaxed without. the action 
being vitiated on that account, and that 
the alleged disqualification attributed 
by the petitioner to, the opposite party 
No. 3 was illusory, | It _was also contend- 
ed that at all events this was not a fit 
case in which this Court ‘should inter- 
fere under Article b26 as the inevitable 
result of allowing the petition would be 
to compel the hospital to pay higher 
price for the supply of medicines and 
this would entail a, financial burden. 


5. The question, therefore, which 
arises for decision is as to whether the 
tender of respondent No, 3 was not eli- 
gible and whether the action of the re- 
spondent No, 2 in accepting such tender 
was arbitrary and illegal and liable to 
be quashed. It was‘ not disputed that on 
the crucial date i.e., 20th March, 1980, 
which was the last ‘date for submitting 
the tenders and algo on which date the 
tenders were to bel opened, the opposite 
party No. 3 did not possess a local shop 
at Allahabad and they did not even hold 
a licence for supply of drugs in respect 


of the town of Allahabad, They did | 
hold a licence but/that related to the 
city of Fatehpur! and. they actually 


secured the requisite licence for the city | 
of Allahabad on 30th June, 1980. It was ` 
faintly suggested on behalf of the State 
that the provision in the notice of tender 
(Annexure ‘T’) about, having a local shop 
was not actually la condition of eligibi- 
bility and that there would be substan- 
tial compliance of, the requirements in- 
corporated in that, document even if at 
the time of the i commencement of the 
actual supply of medicines the tenderer 
did possess a local shop, We are unable 
to accede to this submission, On a care- 
ful perusal of the! entire document weë 
are convinced that Annexure-I incorpo- 
rates the essential, conditions for receiv- 
ing and accepting or rejecting the 
tenders. It contains what is known in 
legal parlance as the norms of eligibility. 
It would be fantastic to suggest that the 
supply of medicines should be entrusted 
to a person who does not possess a local 
shop in the town, for which the tenders 
were invited. It was, therefore, a con- 
dition precedent to the submitting of a 
tender that the tenderer must possess. a 
local shop. In the alternative it was ` 
argued that the condition would be satis- 
fied even if before the final acceptance 
of the.tender, the tenderer had obtained 


.a local shop, This contention is untena- 
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ble because thé” relevant point of time 
on which the fulfilment of ‘the condi- 
tions had to be seen is the date of sub- 
mitting the tender. A subsequent imp- 
provement in the position of a tenderer 
or his latér endeavour to cure the dis- 
qualifications from which he suffered at 
` the time of the presentation of his 
tender would not confer on him any 
right to submit a fresh tender afterwards 
or regularise his tender already sub- 
mitted. This position appears to be con- 
sistent with the tenor of the numerous 
conditions set out in Annexure-I. 

6. The point would be borne out more 
clearly when we proceed to examine the 
second requirement which was also 
found lacking in the opposite party 
no 3, i. e., he did not possess a licence for 
the sale of drugs on 20th Mar, 1980, It was 
vehemently urged on behalf of the respon- 
dent that on a proper construction the 
condition contained in the notice of tender 
would mean that the tenderer must pos- 
sess a licence for the sale of drugs be- 
fore he is permitted to start the supply 
of medicines, This contention must be re- 
pelled as it is incompatible with the cate- 
gorical condition embodied in the notice 
of tender namely, “only those who hold 
licence for all drugs including dangerous 
drugs should submit tender for medi- 
cines.” The requirement is unequivocal 
and completely eliminates: tenders of 
persons who do not possess on the date 
of submitting the tender a licence for 
sale of drugs. Here also the relevant 
date is the date till which the tenders 
could be submitted. 
bereft of a licence on that crucial date 
but subsequently obtains a licence with 
respect to the town in question, his tender 
would not be validated by such act. 
Thus, two important conditions of 
tender incorporated in the notice of 
tender were clearly violated by respon- 
dent. No, 2.in accepting the tender of 
the. opposite party No, 3, 

7. The legal question, therefore, which 
now. arises is as to whether acceptance of 
a tender in violation of the, standard or 
norms of eligibility set out in the notice 
of tender would be valid or otherwise. 


As we observed in the earlier ‘part of | 


_ our judgment, this is a field of activity 
' of the State which has been ` judicially 
examined and certain principles have 
crystallised in the course of judicial ‘pro- 
nouncements, ‘Perhaps a conservative 
approach to the problem would suggest 
that conditions such as those which are 
commonly prescribed for inviting tenders 
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` administrative 


If the tenderer is - 
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have no statutory force and’ are at best — 
instructions, Hence, de- 
parture from the same may entitle 
the Government to take action against 
its own delinquent officers or agents but 
it would not render the tender itself il- 
legal. The trend of recent decisions, 
however, has been radically different ` 


-and the underlying reasons stem prin- 


cipally from the grave danger inherent 
in the situation where the same rules 
govern the rights of persons placed in 
the same category and yet the State is 
permitted to apply one condition or re- 
straint to one individual ‘but at its will 
waive it in the case of another belonging 
to the same class. This would be a fla- 
grant breach of the provisions of Arti- 
cle 14 of the Constitution and would re- 
sult in invidious discrimination. - Since 
the functions of the State have multi- 
plied enormously, the ambit of rule of| 
law has also been enlarged. It has .be- 
come necessary that the ubiquitous au-|.- 
thority of the State manifested in myriad 


. fields must also be subject to limitations. 


Consequently, even in the realm of ad-| . 
ministrative’ action some safeguards and 

restraints have been evolved- by the 

Courts and infringement of the same hasj. 
been construed as rendering the action 

void. The Supreme Court in recent cases 

has clearly enunciated the dictum that 

the Government as well as any instru- 

mentality or agency of Government, 

would, in the exercise of its power or 

discretion be subject to certain limita- 

tions, inhibiting arbitrary action on its 

part, The case of Ramana v. I, A, Au- 

thority of India, AIR 1979 SC 1628, was 

a case of tenderers in which the tender 

notice stated in clear terms that “sealed 

tenders in the prescribed form are here- 

by invited from Registered IInd Class 

‘Hoteliers having at least 5 years’ exper- 

ience for putting up and running a Ind 

Class Restaurant and two Snack Bars at 

this Airport for a period of 3 years.” 

One of the tenderers failed to satisfy 

the condition inasmuch as he was not a > 
registered IInd Class Hotelier having 
five years experience and it was held 
that such tender was not eligible. Bhag- 
wati, J., speaking for the Court observed 
in paragraph 34: 


“It is, therefore, obvious that both’ 
having: ” regard to the ‘constitutional 
mandate of Article 14 as also the judi- 
cially evolved rule of administrative law; - 


the ist respondent was not entitled’. to 


act arbitrarily in accepting the tender - 
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of the 4th respondents, but. was bound ‘to 
conform to the standard or norm ‘laid 
down in paragraph 1 of the notice invit- 
ing tenders which required. that only a 
person running: a-registered IInd. Class 
hotel or restaurant and having at least 


5. years’ experience as such should be 


eligible to tender”. 
The conclusion was stated in these words: 

“The action of the ist respondent in 
accepting the tender of the 4th respon- 
‘dents, even though they did not satisfy 
the prescribed condition of eligibility, 
was clearly discriminatory, since it ex- 
cluded other’ persons ‘similarly 
from tendering for the contract and it 
was also arbitrary and without reason. 
The acceptance of the tender of the 4th 
respondents was, in the circumstances in- 
valid as’ being violative of the’ equality 
clause of the Constitution as also of the 
rule of administrative law inhibiting 
arbitrary action”, 

8. Another. decision which contains an 
extension of the same dectrine is re- 
ported in AIR 1980 SC 1992, M/s, Kasturi 
Lal v. State of J & K. The dictum enu- 
nciated in that case was: 


“Where the Government is dealing 
with the public, whether by way of giv- 
ing jobs or entering into contracts or 
granting other forms of largess, the 
Government cannot act arbitrarily at its 


sweet will. There are two limitations 
imposed by law which structure: and 
control the discretion of the Govern- 


ment in this behalf. ‘The first is in re- 
gard to the terms on which largess may 
be granted and the other, in regard to 
the persons who may” be recipients of 
such largess. Unlike a private indivi- 
dual, the State cannot act as it pleases 
in the matter of giving largess and it 
cannot choose to deal with any person 
it pleases in its absolute and unfettered 
discretion.” (Head note), 
That a pervasive vigilance over the ac- 
tions of the Government is desirable in 
order to preserve the frontiers of legali- 
ty is apparent from the following obser- 
vations: 

“Every activity of the Government has 
a public element in it and it must there- 
fore be informed with reason and guided 
by public interest. If the Government 
- awards a contract or leases out or other- 
wise deals with its property or grants 
any other largess, it would be liable to 
be tested for its validity on the touch- 
stone of reasonableness and public in- 
terests and if it fails to satisfy either 


M/s, Yadav Medical Store ‘v.. State | 
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test, it would be unconsitutional and in- 


valid”, (Ibid), 
9. We feel that 


mutable principles 


there are certain im- 
of justice which in- 





here in the very | 


idea of ‘Government, 


sitiiate 


What is Government after all except a 
body .of free persons invited together 


for their common benefit, to enjoy 
peaceably what is their own, and to 
do justice to | others? The stan- 


dard of rectitude! expected of the State 
in its dealings with the citizens was 
highlighted by Sutherland in emphatic 
terms: “The moral duty of a state to 
keep its word, in spirit as well as in 
letter, is no less than that of an indivi- 
dual” (Pacific Co; v. Johnson, (1931) 285 
US 480, 501) and not less rigorous is 





the course of conduct prescribed ‘for the . 


State in another American decision: 
“We naturally look to the action of a 
soveriegn state, to be characterised by a 
more scrupulous regard to justice, and a 
higher morality, than belong to the ordi- 
nary transactions of individuals”. 
(Meloan: Woodruff : Trapnell, ` to ` How, 
(51 U.C.) 190, 207). ; 


10. It is. well; established that the 
term “State” occurring in. Article 12 of 
the Constitution has a wide import and 
embraces public | authorities -and other 
instrumentalities | or agencies through 
which the Government exercise its acti- 
vities. In the instant case an averment 
was made in the! writ petition that. the 
Swarup Rani Nehru Hospital, Allahabad, 
was run and ‘maintained by the State of 
U. P. arid the Senior Medicial Superin- 
tendent, respondent No. 2, was an em- 





ployee of the State’ of U. P, who is au- 


thorised to manage and maintain the af- 
fairs and expenditure ‘of the - hospital, 
It was further said that the Senior Me- 
dical Superintendent was authorised by 
the State of U. P., to enter into a con- 
tract and to invite tenders for.the main- 
tainance and other affairs of the hos- 
pital. -These assertions were not con- 
troverted in the/counter affidavit, Con- 
sequently, the- {respondent No; 2 was 
bound to conform to the conditions of 
eligibility embodied in ‘the notice of 
tender. 

11, Applying the test culled from the 
cases to which we. had referred we are 
satisfied that the respondent No, 3 was 
not qualified to ‘submit the tender. Since 
they did not satisfy two important con- 
ditions of eligibility laid down in An- 
nexure I of tħe writ petition, their 
tender should have been excluded from 
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consideration, It was contended by Shri 
T.-P. Asthana, . the: learned -Standing 
Counsel that the facts of the instant 
case fully satisfied the dictum in Kasturi 
Lal’s case inasmuch as the. rate for a 
supply quoted by the opposite party 
No. 3 was nearly half of the rate quoted 
by the petitioner, and consequently on 
the touchstone of “reasonableness and 
public interest” the respondent No. .3 
was entitled to take precedence over the 
petitioner. This argument is attractive 
but fallacious. The two cases to which 
we have adverted, namely, Ramanna 
AIR 1979 SC 1628 and Kasturi Lal, ATR, 
1980 SC 1992 cover two different fields. 
The former lays down that Govt, or 
its agencies or instrumentalities are not 
immune even in their administrative 
action from the mandate of Article 14, 
and, therefore, where there is infringe- 
ment of the equality clause, such action 
must be held to be invalid. On the 
other hand, Kasturi Lal’s case deals 
with the situation where even though 
parties may. be equally situate and may 
both be eligible for consideration, yet 
one of them may be discarded on the 
ground of being unable to satisfy the 
test of reasonableness and public im- 
terest, Hence, the two principles have 
different areas of applicability and the 
latter criterion cannot replace the for- 
mer. There may be cases in which both 
vices may be shared by a single act but 
a discriminatory action cannot be up- 
held by substituting the test of reasona- 
bleness and public interest for the im- 
perative mandate of equality enshrined 
in Article 14 of the Constitution, Thus, 
there is no manner of doubt that the 
action of respondent. No, 2 in accepting 
the tender of the opposite party No, 3 
was arbitrary, violative of the equality 
clause and invalid. 

12. The impugned order dated July 15, 
1980, (Annexure ‘2’) passed by the re- 
spondent No. 2, cannot, therefore be 
sustained. We accordingly quash the 
same and allow the writ petition with 
costs. We want to make it clear that 
Annexure ‘2’ of the writ petition is 
merely an intimation to the petitioner of 
the substantive order accepting the ten- 


„der of the opposite party No. 3, That 


a 


order was filed as Annexure 'D’ to the 
counter affidavit of the contesting party. 
In the interest of justice we quash the 
aforesaid order dated Apr. 17, 1980, also. 

13. After we had completed the judg- 
ment an oral application was made by 
the learned counsel appearing for the 


respondent No. 3, as well as the Stand- 
ing counsel appearing for the State that 
a certificate of fitness for appeal to the 
Supreme Court be granted. The learn- 
ed counsel has, however, failed to satisfy 


‘us that the case involves any substantial 


question of law of general importance 
which needs to be decided by the 
Supreme Court. In fact, we have mainly 
followed the two decisions of the 
Supreme Court referred to in our judg- 
ment, As such there is no force in this 
prayer. It is accordingly rejected. 
Petition allowed. 
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Nanwa, Appellant v. Maulana Abdul 
Mughni, Respondent. 

Second Appeal No, 429 of 1977, D/- 
11-2-1981.* 

Limitation Act (36 of 1963), Arts, 135, 
136 — Execution of decree for manda- 
tory injunction and possession of land — 
Decree allowing defendants two months’ 
time for clearance of debris from land — 
Limitation for execution of decree for 
possession begins to run after expiry of 
two months from date of decree when it 
becomes executable, . (Para 1) 


R. H. Zaidi, for Appellant; M. P, Singh, 
for Respondent. 


JUDGMENT:— Two questions were 
formulated by this Court while issuing 
notice of this Execution Second Appeal 
after hearing under Order 41 Rule 11 of 
the Code of Civil Procedure, namely: 

1. Whether the execution was barred 
by time ? 


2. Whether the opposite party was 
competent to execute the decree? 
On the first. question it appears that the 
decree was passed by the trial Court on 
28th April, 1961 and the application for 
execution was made on 12th May, 1973, 
However, the decree was a decree forj. 
mandatory injunction and possession in- 
asmuch as it permitted the defendants 
to remove the debris from the disputed 
land and in ease of their failure to do 
so within 2 months, the decrée-holder 
was declared entitled to have the debris 
removed by the process of Court and to 
obtain possession of the land. The time 


“Against judgment and decree passed by 
B. K. Rathi, 1st Civil J., Meerut, D/- 
18-2-1977. j 
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_ allowed . for ` compliance. was two months 
- from the date of the decree. The limita- 
tion was thus required to.be computed 
from 28th June, 1961, under Article 135 
of the Limitation Act for the decree 
for mandatory injunction, and for pos- 
session when the decree became execu- 
table, under Article 136, 


_ 2 As to the second question, it does 
not appear from the facts stated in the 
. Judgment of the lower appellate Court 
or from anything on the record that the 
decree under execution was in any man- 
-her modified in favour of the present 
judgment-debtor appellant as against the 
decree-holder respondent by the compro- 
mise entered into by the other parties 
to the suit in Second Appeal No. 10 of 
1962. It cannot, therefore, be said that 
the decree for ‘demolition and posses- 
sion was not executable against the de- 
fendant-appellant. There is no force in 
this appeal, It is dismissed with costs. 

E Appeal dismissed. 
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Harish Chandra Tewari and others, 
Petitioners v, The Board of High School 
and Intermediate Education, Uttar Pra- 
desh, Allahabad, Respondent, 

Civil Misc. Writ Petn. No, 548 of 1961, 

D/- 22-1-1981, 
. (A) Constitution of India, Article 226 
—Writ petition — Single petition by 
several persons aggrieved by single order 
— Whether maintainable, 

Where the action taken against several 
petitioners is identical and is embodied 
in a single order, all of them can legiti- 
mately combine together and file a singie 
writ petition, In the instant case the 
several petitioners were all aggrieved by 
a single order which was in the shape 
of a composite order with a schedule 
mentioning each one of them by name 
and indicating the action taken against 
them, namely, withholding of the result 
for the High School Examination, and 
therefore, a single writ petition by all 
of them, was maintainable. (Para 1) 

(B) Constitution of India, Article 226 
— Writ petition — Request. by respon- 
dent for time to file counter-affidavit on 
the date of hearing — On. perusal of re- 
cord Court porate no necessity of. filing 
counter-affidayit — Request refused, 

(Para 2) 
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(C) Constitution of India, Article 226 
— Writ petition — High School examina- 
tion — Charge (copying Order of 
School Board withholding results of peti- 
tioners (examinees) — Validity of — 
Mere fact that answers of petitioners re- 
markably tallied! with each other — 
Cannot be regarded as the result of 
copying. 


In the instant case, the charge of copy- 
ing rested mainly on the circumstance 
that answers of the two translation pieces 
given to the petitioners (examinees) for 
translation remarkably tallied with each 
other. Since the matter contained in 
the translation pieces was of such type 
that there was no room for differences, 
variety or novelty and the answers were 
expected to be cast in a common mouid. 
The mere apparént similarity of pattern 
found in the answers of the examinees 
could not lead to the sure conclusion 
that petitioners had resorted to copying. 
Since there was'no evidence of the al- 
leged copying, | the charge levejljed 
against petitioners, and consequently the 
order of the High School Board, with- 
holding the results of petitioners, could 
not be sustained, The petitioners, held 
entitled to a direction commanding the 
High School Poara to declare their re- 
sults. (Para 3) 


A single common mistake found in the 
answers and that too of a casual nature, 
would not justify a presumption of copy- 
ing but if there'are numerous mistakes 
which appear to be of an uncomn on 
character, amounting to absurdity and 
they are found identically occurring in 
the various answer books, surely there 
would be justification for saying that the 
flow from copying. Thus, where in the 
answer books of some of the petitioners 
(exeminees), the word there’ was mis- 
spelt as ‘hear’, and some sentences in 
the Hindi passage were translated in 
English in palpably wrong way, and 
these mistakes occurred identically in 
one answer book after another, it could 
not be regarded Jas the result of mere ac~- 
cident, but were surely very relevant 
and strong evidence of 
therefore, so far as such petitioners (ex- 
aminees) were concerned, it could not 


be said that there was no evidence atı 


all on the basis of which the charge of 
copying could be levelled against them. 
oy a (Paras 4, 5) 
Cases Referred : Chronological . Paras 
AIR 1979 All 309 : 1979 All LJ 676 ae 


copying and, . 


~ 


1981 


Gyan Chandra Dwivedi, for Petitioners; 
Standing Counsel, for Respondent. ` 


` M. N, SHUKLA, J.:— Thirteen peti- 
tioners have ' joined together and filed 
this writ petition challenging the action 
taken by the respondent and have prayed 
for a mandamus directing the respondent 
to announce the results of the petitioners. 
After the petition was presented the 
‘respondent was directed to produce in 
this Court the answer books of the peti- 
tioners for our perusal, Accordingly 
the answer books were produced in 
Court when the hearing commenced to- 
day. The learned Standing Counsel rais- 
ed a preliminary objection that the cases 
of the petitioners were different from 
each other, the adverse action taken 
against each-of them furnished a distinct 
cause of action and hence a single peti- 
tion on behalf of them was not com- 
petent. It is not disputed that they were 
all aggrieved by a single order which 
was in the shape of a composite order 
with a schedule, mentioning each one of 
them by name and indicating the action 
taken against them, namely, withholding 
of the result for the High School exami- 
nation, held in 1980. Where the action 
taken against several petitioners is iden- 
tical and is, embodied in a single order, 
all of them ean legitimately combine to- 
gether and file a single writ petition, A 
hyper-technical view with regard to 
the joinder of parties for filing a writ 
petition in such circumstances has not 
been judicially approved, Therefore, we 
overrule the preliminary objection, 


2, The learned Standing Counsel re- 
quested us for time to file a counter affi- 
.{davit. Since we have scrutinised the 
answer books of each of the petitioners 
ourselves when they were produced in 
Court today, there appears to be no 
necessity of filing a counter affidavit in 
order to establish any factual allegations. 
The only controversy which arises is as 
to whether there was evidence in the 
case to support the allegation of copying 
~ by all the petitioners, Needless to say 
that it is not for this Court to enter into 
the question of sufficiency or otherwise 
of the evidence to support the charge 


levelled against the petitioners. Never- . 


theless, the petitioners would be entitled 

to relief if the action ‘complained of of- 

fends against certain well-established 

canons. For instance, if there is denial 

of the principles of natural justice, or 

there is complete absence of evidence 
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or any other similar ground, this Court 
can always interfere in the exercise of 
its writ jurisdiction and quash the im- 
pugned order. See 1979 All LJ 676: (AIR 
1979 All 209) (FB) (Ghazanfar Rashid v. 
Board of High School and Intermediate 
Education). It is this ‘touchstone which 
has to be applied in coming to the. con- 
clusion as to whether these writ peti- 
tions should be allowed or dismissed. 
Since no useful purpose will be served 
by postponing the case to another date 
for hearing,.we have considered it expe- 


‘dient to hear the parties finally today 


and dispose of the writ petition. 

3. It is a somewhat delicate task to de- 
termine as to whether in a particular 
case it can be said that. there is com- 
plete lack of evidence or that the case 
involves any one of those features to 
which we have adverted above which 
alone would warrant interference by 


this Court. Except where there are 
material allegations of a factual nature 
about the surrounding circumstances, 


the ultimate decision in most of such 
cases is bound to turn on the intrinsic 
material contained in the answer books 
themselves. In the instant case, it is only 
from a meticulous perusal of the answer 
books produced before us that an m- 
ference can legitimately be drawn as to 
whether copying has been resorted to or 
not. The learned. Standing Counsel laid 
great stress on the striking -. similarity 
which was evinced in the answers writ- 
ten by the various petitioners. He empha- 
sised that it was remarkable that no 
variation at all could be discerned jn 
the answers written out in the various 
answer books. In our opinion, this is too 
facile argument on which the conclusion 
whether there has beer copying or not 
can be rightly founded. The question of 
novelty in the answers is in a great 
measure dictated by the very nature of 
the subject matter. In certain cases the 
subject may be so trite and common- 
place as not to permit any novelty or 
variety of expression. In such- circum- 
stances the answers are bound to be more 
or less identical. On the other hand, 
the subject matter may be inherently 
such as to afford multiple modes of ex- 
pression and in such cases if variety is 
altogether absent and instead there is 
nothing not stale similarity, then it may , 
be inferred that in all probablity there 
was copying. In the instant case the al- 
legation of copying rested mainly on the 
circumstances that the two translation 
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pieces, one from Hindi to English and 
lihe other from English to Hindi were at- 
rtempted by the various petitioners and 
itheir answers so remarkably tallied with 
jeach other that they must be regarded 
as the result of copying. We are unable 
to aceede to this submission because the 
peter contained in the pieces given for 
translation was of such type that there 
was no room for differences, or variety 
and the answers were expected to be 
¡cast in a common mould, Therefore, the 
[epee similarity of pattern found in 
ithe answers of the examinees in the 
instant case cannot lead to the sure con- 
‘clusion that they had resorted to unfair 
means. 


4, There is, however, another test 
which may be regarded as more depen- 
dable in ascertaining whether there was 
copying and that test is the nature of 
the common mistakes shared. Here 
again it must be immediately added that 
a single common mistake found in the 
answers and that too of a casual nature 
would not justify a presumption of copy- 
ing but if there are numerous mistakes 
which appear to be of an uncommon 
character, amounting to absurdity and 
they are found identically occurring i 
the various answer books, surely there 
would justification for saying that they 
flow from copying. In other words, if 
the magritude of the mistakes commit- 
ted is such that the answers written by 
the candidates sound like as “howlers”, 
to use a colloquial expression, it would 
make the conclusion irresistible that 
copying had been done. To assert that 
such bizarre mistakes were spontaneous 
or that the resemblances were accidental 
is to travel beyond the realm of proba- 
bilities, When identical absurdities syn- 
chronise in abundant profusion one can- 
not but hold that there was copying. It 
is this test which we have applied to the 
answer books produced before’ us, Hav- 
ing carefully scrutinized them we were 
unable to discover anything in the ans- 
wer books of the petitioner No.1, namely, 
Harish Chandra Tewari, Petitioner No, 4, 
Narendra Singh, Petitioner No. 5 Rakesh 


Kumar Pathak, Petitioner No, 6, Ram 
Chandra Pandey, petitioner No, 7, Om 
Prakash Upadhya, petitioner No. 8, 


Radhey Shyam Pandey, petitioner No, 9, 
Jeet Narain „Pandey, petitioner No, 10. 
Salik Ram Pandey, petitioner No. 11, Jeet 
Bahadur Singh and petitioner No. 13, 
Prem Shankar Misra, which may sug- 
yest copying. So far as they were con- 
jeerned we found absolutely no evidence 


- translated 
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of the alleged copying and consequently 
the charge levelled against them could 
not be sustained, Those petitioners are 
entitled to a direction commanding the 
respondent to declare their results for 
the High School icxamination held in 
the year 1981. Their writ petition, there- 
fore, must be allowed. 

5. There are,; however, three peti- 
tioners . still left! namely, petitioner 
No, 2, Krishna Bali Pandey, petitioner 
No. 3,  Lallan Singh and petitioner 
No, 12, Ram Ujagir Dubey, whose cases 
are different from: those of the other 
petitioners whom ;we have already dis- 
cussed, Thus, Ram Ujagir Dubey (Roll 
No. 545333) is . alleged to have copied 
from the answer book of another candi- 
date bearing Roll;No. 545337. In both 
answer books the: word “here” is mis- 
spelt as “hear”. The original passage in 
English for translation into Hindi con- 
tained. a dialogue; between a fox and a 
goat. One of the sentences ran as to 
what the fox was idoing there. This was 
identically in a palpably 
wrong way by both candidates, who 
wrote “what are doing there”, The ori- 
ginal passage further contained an invi- 
tation on behalf of the goat that the fox 
should also share [the grass and taste it. 
Both candidates réndered it into English 
in a fantastic way, like this; “come you 
also take it taste’,| Such freakish answers 
in one answer book after another cannot 
be the result of mere accident, They are 
surely very relevant and strong evidence 
of copying and, therefore, so far as these 
petitioners are concerned, it cannot be 
said that there was no evidence at all 
on the basis of | which the charge of 
copying could be levelled against them.' | 
Similarly, we have also ‘carefully ex- 
amined the answer book of petitioner 
No, 2, Krishna Bali Pandey (Roll No, 
545319) and petitioner No, 3, Lallan 
Singh. (Roll No, 545321) and they also 
bristle’ with absurdities which are iden- 
tical. We are, therefore, not prepared 
to accept that in the cases of these three 
petitioners there was any ground on the 
basis of which the impugned action could 
be justifiably struck down, It is, of 
course, beyond our province in writ juris- 
diction to assess the sufficiency or other- 
wise of the evidence found in the case 
in order to sustain the charge.. Hence, 
these petitioners are not entitled to any 
relief from this Court under Article 226 
of the Constitution. 

6, In the result, this writ petition 
partly succeeds and is allowed on behalt 








t 
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of the ten petitioners, whom we have 
already enumerated. A mandamus is is- 
sued to. the respondent-Board directing 
it to declare the results of those peti- 


Rameshwar Dayal v. 


¢ tioners for the High School Examination 


held in the year 1980. As regards the 
other three petitioners, mentioned above, 
their writ petition is dismissed, No order 
is made as to costs. 


Petition partly allowed. 
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Rameshwar Dayal, Petitioner v. The 
District Judge, Allahabad and another 
Respondents, 

Civil Misc, Writ Petn. No, 8240 of 


1979, D/- 18-12-1980. 


Civil P. C. (5 of 1908), O. 15 Rule 5 
(U. P.) — Suit for eviction — Tenant 
not admitting rent due from him — He 
is not liable to deposit it at first hearing 
os suit — His defence cannot be struck 
off, 


Where, in a suit for eviction,- the 
tenant does not admit the amount of 
rent due from him, he is not liable to 
deposit the amount at the first hearing 
of the suit and his defence, | therefore, 
cannot be struck off. 1978 All LJ 1078, 
Rel. on, (Para 6) 


It is not incumbent upon the trial 
Court where the suit for eviction is 
pending to first determine the question 
as to whether the plea of payment or 
deposit raised by the tenant in his writ- 
ten statement be determined on merits 
by the Court and then only proceed to 
finally dispose of the application under 
O. 15, Rule 5, The intention of the 
legislature by enacting this rule ap- 
pears to be that in a case where the 
rent due is admitted by the tenant then 
only he is obliged to deposit the amount 
due on or before the first hearing of the 
suit. But in a case where the tenant 
denies the amount due against him for 
any reason whatsoever he is not liable 
to deposit the amount under this rule. 

(Paras 5 & 6) 


Cases Referred: Chronological Paras 
1978 All LJ 1078: 1978 All Civil J 467 
7 


1977 All WC 225 9 
S. P. Gupta, for Petitioner; S. P. 
Srivastava and Standing Counsel, for 


Respondents. 
BY/CY/A529/81/SMA/SNV 


Dist. Judge, Allahabad All, 147 


ORDER :— This is a petition under 
Article 226 of the Constitution of India 
arising out of proceedings for striking 
out of the defence under Order XV R. 5, 
C. P. C. The petitioner is the landlord. 


Opposite Party No. 2, is the tenant. The 
property in dispute is house No, 120, 
Colonelganj, Allahabad, The opposite 


party No. 2, was a tenant of the premises 
at the rate of Rs. 35/- per mensem, Suit 
No. 822 of 1975, was filed by the peti- 
tioner in the Court of Judge Small 
Causes, Allahabad for arrears of rent 
and ejectment on the basis of default, In 
the suit the allegation was that the op- 
posite party No. 2 fell in arrears of rent 
from 24th March, 1975 to 23rd August, 
1975 and since he did not pay the amount 
in spite of notice of demand dated 25-8- 
1975, he was a defaulter and therefore, 
liable to ejectment. 


2; During the pendency of the suit 
an application was moved by the peti- 
tioner that since the opposite party No, 2 
had not deposited the arrears of rent his 
defence be struck off. This application 
was moved on 15th December, 1976. On 
8th January, 1977, objections were. filed 
by the opposite party 
defence cannot be struck off on the facts 
and circumstances of -the case.. The 
Court, however, struck 
and thereafter decided to proceed with 
the suit and ultimately on 17th Novem- 
ber, 1977, the suit was decreed. -The 
decree dated 17th November, 1977, was 
challenged by the opposite party No, 2 
by means of a revision before the Dis- 
trict Judge, Allahabad filed under Sec- 
tion 25 of the Provincial Small Cause 
Courts Act. The Revisional Court was 
of the view that the Judge Small Causes 
Court wrongly struck off the defence 
and as such the revision was allowed on 
12th August, 
remanded to the Court of Judge Small 
Causes for decision in accordance with 
law. The petitioner has, therefore, chal- 
lenged the judgment of the revisional 
Court, dated 12th August, 1978 by means 
of the present petition, 


3. I have heard Shri S, P. Gupta, 
senior Advocate appearing on behalf of 
the petitioner and Shri S. P. Srivastava 
on behalf of the opposite party No, 2. 

4. Learned counsel for the petitioner 
has urged that even where there is a 
denial by ‘the tenant in the written 
statement that there is no rent due and 
that the said amount has been deposited 
under S, 30 of the Act, then, tco, it is 


No, 2 that the. 


off the defence 


1978 and the matter was . 


E 
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suit, 


incumbent upon the trial Court to first 
go into the question of merits as to whe- 
ther the said amount has been validly 
deposited or not and thereafter. deter- 
mine the application under Order XV 
Rule-5 C. P. C., on merits, The view 
taken by the District Judge that since 
the tenant did not admit any amount to 
be due, the defence cannot: be struck off 
is manifestly erroneous, 


5. Order XV Rule 5 C. P, C. provides 
that in any suit by a lessor for eviction 
of lessee from any immoveable property 
after determination of the lease, the 
tenant shall on or before the first hear- 
ing of the suit deposit the entire amount 
of rent oz compensation for use and oc- 
cupation admitted by him to be due and 
in case of default the defence would be 
struck off. This provision is in the 
nature of a penalty clause and has. to be 
very strictly construed, The intention 
of the legislature by enacting this rule 
appears to be that in a case where the 
rent due is admitted by the tenant then 
only he is obliged to deposit the amount 
due on or before the first hearing of the 
In a case where the tenant denies 
the amount due against him for any 
reason. whatsoever in that event he is 
not liable to deposit the amount under 
this Rule. It may be that the tenant may 
plead adjustment of the amount or 
may plead payment of the said amount 
to the landlord or his representative or 
payment in any other manner or deposit 
by him either in the Court as required 
by U. P. Act XII of 1972 or in any 
other proceeding. It is, therefore, clear 
that the provisions of Order XV Rule 5 
C. P. C., only apply to a case where the 
tenant admits any amount due from him. 
The fact that the legislature specifically 
mentioned that: only such amount has to 
be deposited which the tenant admits 
to be due itself indicates that it was not 
intended that the Court where the suit 
is pending should at this initial stage go 
into the question of merits to determine 
whether the plea of payment raised by 
the tenant was a plea sustainable in law 
or not. This could not be the intention 
is further clear from the fact that if 
this be permitted then the process of 
the suit will be impeded resulting in 
great delay in the disposal of the suit by 
a landlord filed for eviction of the 
tenant, f 

6. In view of the above, I am of the 
opinion that it is not incumbent upon 
the trial Court where the suit is pending 
to first determine the question as to 


Rameshwar Dayal v. Dist. Judge, Allahabad 


“ALR. 


whether the plea of payment or deposit 
taised by the tenant in his written 
Statement be determined on merits by 
the Court and then only proceed to finally 
dispose of the application under O. XV 
Rule 5, C. P. C.iIn this view of the 
matter, I am of the opinion that where 
the tenant does not admit the amount 
due from him, he is not liable to deposit 
the amount at thé first hearing of the 
suit and his defence, therefore, cannot 
be struck off. i 


7. In Lakhan Lal v, Laxmi Pustaka- 
laya, 1978 All CJ 467: (1978 All LJ 1078) 
Hon’ble K. N, Singh, J., has observed as 
follows :— . 


“It is not open to the Court to strike 
off the defence on a prima facie satis- 
faction when the lessee’s denial did not 
appear convincing: The defendant-les- 
see’s claim may later on be found in- 
correct and in that case it is open tò the 
Court to pass a decree for the amount 
due from him but if the defendant ex- 
pressly asserted in his written statement 
that no amount as claimed by the lessor, 
was due, the Court has no jurisdiction 
to strike off his defence on the ground 
that the averments contained in the writ- 
ten statement do not appear to be true”. 


8. I respectfully agree with the view 
expressed by Hon’ble, K. N. Singh, J. It 
is not open to a Court at that stage to 
go into the validity of the plea as to 
deposits taken up'in the written . state- 
ment. 


9. Learned counsel ‘for the petitioner 
has relied upon a decision in Bal 
Mukand v. District Judge, 1977 All WC 
225. Hon’ble M. N. Shukla, J., deliver- 
ing the opinion has not specifically ad- 
verted to the question involved in the 
present case. Hei has taken the view 
that the Court has to apply its mind to 
the pleadings of the parties and there- 
after examine as to what amount was 
admitted to be due by him and then 
decide the application under Order XV. 
Rule 5 C. P. C. The principle laid down 
in this case does not go contrary to the 
view which I have already taken above. 
The Court has to apply its mind before 
it can strike off the defence under O. XV. 
Rule 5 C. P. C. It is, however, not necs- 
sary that the plea of payment or deposit 
or adjustment be, decided as an issue on 
merits after taking evidence at the time 
when the application under Order XV 
Rule 5 C. P., C. is adjudicated upon by 
the Court. In view of the above the sub- 
missions made by the learned counsel for 


1981 Suraj Bhan v. 
the petitioner, in my opinion, are not 
well founded. 

10. In the result, the petition fails 


and is accordingly dismissed but in the 
circumstances of the case, parties are 
directed to bear their own costs. 


Petition dismissed. 
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S. D. AGARWAL, J. 

Suraj Bhan, Appellant v. 
Singh and others, Respondents. 


Second Appeal No. 479 of 1973, D/- 
29-8-1980.* 


Transfer of Property Act (4 of 1882), 
Sections 2 (d) and 52 — Principle of lis 
pendens — It applies even to an auction 
sale of property in execution of decree 
passed during pendency of litigation ~- 
Doctrine of frustration not applicable — 
(Contract Act (1872), Section 56), 

Where property was purchased by the 
auction purchaser in the execution of a 
decree in a suit on the basis of promis- 
sory note which was decreed during the 
pendency of a suit for specific perfor- 
mance of a contract for sale of the au- 
ctioned property, the auction sale would 
be hit by the principle of Hs pendens 
embodied in Section 52 and Sec. 2 {d) 
would not be applicable to exclude the 
applicability of Section 52. Section 52, 
places a complete embargo on the trans- 
fer of immovable property right to! which 
is directly and specifically in question in 
pending litigation, Hence, when the sale 
was void ab initio being hit by Sec. 52 
confirmation of the sale by the Court 
could not make the sale valid and no 
title could be given to the person in 
whose favour the sale was confirmed. 
The doctrine of frustration was not ap- 
plicable to such a case, AIR 1967 SC 
1440. and AIR 1970 SC 1717, Rel. on. 


Gaj Raj 


(Para 11) 
Cases Referred: Chronological Paras 
AIR 1977 SC 1226 - 12 
AIR 1970 SC 1717 10 
AIR 1967 SC 1440 8 


(1966) Suit No, 34 of 1966 (All) 1 
(1897) 24 Ind App 170:ILR 25 Cal 179 
3 


(PC 
(1885) 12 Ind App 171:ILR 12 Cal 414 
(PC) g 





Against judgment and decree of A. B. 
Mathur, Addi. Dist, J., Meerut, D/- 
1-1-1973. : 

KX/KX/F748/80/SMA/SNV 


Gaj Raj Singh All, 149 


M. A, Qadder and N, C. Rajwanshi, for 
Appellant; N. Lal, for Respondent, 


JUDGMENT :— This is an execution 
second appeal. Briefly the facts giving 
rise to this appeal are as follows :— 


Respondent No. 4, Khacheru Singh, 
entered into an agreement for sale of 
the property in question on 16th July, 
1964 in favour of respondents Nos, 1, 2 
and 3, Gaj Raj Singh, Jatat Singh and 
Jai Singh, Rs. 5,000/- was paid by re- 
spondents Nos. 1, 2 and 3, as earnest 
money and the property was agreed to 
be sold for Rs, 10,000/-. On 12th August, 
1966 a suit was filed for specific perfor- 
mance of the contract of sale. This 
suit was decreed on 6th Sept., 1967, There- 
after the decree-holder put the decree 
into execution, Khacheru Singh filed an 
objection to the effect that the property 
in dispute had already been sold away 
in execution of the decree in suit No, 34 
of 1966, Suraj Bhan v. Khacheru Singh 
and as such no saleable interest was left 
in the property and the decree could not 
be executed, Suraj Bhan also filed an 
objection contending that the sale in his 
favour had been confirmed and as such 
Section 52 of the Transfer of Property 
Act does not apply and, therefore, the 
decree passed in favour of the respon- 
dents Nos, 1, 2 and 3, cannot be executed. 
The case of Suraj Bhan was that a pro- 
missory note dated 10th August, 1963, 
was. executed by Khacheru Singh in his 
favour and thereafter Suit No. 34 of 
1966 was filed by Suraj Bhan on llth 
April, 1966 on the basis of the promis- 
sory note which was decreed on 29th 
July, 1966. The property was attached 
before the judgment on 10th May, 1966, 
and in execution of the decree the pro- 
perty was sold in 12th May, 1967, which 
was purchased by Suraj Bhan. The sale 
was confirmed on 4th July, 1967 and 
possession was obtained by him, 4-11-67. 


2, The sole question, therefore, which 
came up for consideration before the ex- 
ecuting Court was as to whether the 
auction sale in favour of Suraj Bhan 
was hit by the principle of lis pendens 
as laid down in Section 52 of the T., P. 
Act. The executing Court held that 
Section 52 of the T. P, Act applied and 
as such the objection was dismissed on 
29th March, 1968. Against the judgment 
dated 29th March, 1968, an appeal was 
filed before the lower appellate Court. 
The lower appellate Court agreed with 
the conclusion of the executing Court 
and dismissed the appeal on 1st January, 
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1973. Against the judgment dated Ist 
January, 1973, the present. appeal has 
been filed in this Court, 


3. Learned 
has contended firstly that Section 52 of 
the T. P, Act does not apply to an auc- 
tion sale in execution of the decree of 
the Court of competent jurisdiction, In 
support of this submission he has relied 
on Section 2 (d) of the T, P. Act, 


4. The second submission of the 
learned counsel for the appellant is that 
the property in suit was attached before 
the judgment on 10th May, 1966; the suit 
for specific performance was filed on 
12th August, 1966, and as such Sec, 52 
of the T, P. Act could not apply. The 
third submission of the learned counsel 
is that the auction sale in his favour 
having been confirmed'on 4th July, 1967, 
his sale could not be set aside or consi- 
dered to be void in the eye of law and as 


such the decree for specific performance: 


was not enforceable in law, The fourth 
submission of the learned counsel is that 
the doctrine of frustation would apply 
_to the present case as the property which 
was the subject matter of agreement had 
already been sold away, No decree for 


specific performance could have been - 


passed in respect of the said property. 

5. I have heard Shri Nanhey Lal, 
learned counsel for the respondents, 

6. In so far as the first question is 
concerned, the relevant portion of Sec- 
tion 2 (d) of the T. P, Act reads as fol- 
lows :— 

"2. Repeal of Acts..............+.In the 
territories to which this act extends for 
the time being the enactments specified 
in the schedule hereto annexed shall be 
deemed to affect......c0csecet 

(a) to (C) L..cececeecceeeee eens . 

(A) ascssadavere „any. transfer by operation 
of law, or by, or in execution of, a decree 
or order of a Court of competent juris- 
diction; and nothing in the second chap- 
ter of this Act shall be deemed to affect 
any rule of Mohammadan Law”, 


7. In my opinion, what the legislature 
intended by enacting Section 2 (d) was 
that the various provisions of the Act 
regulating and codifying the law as -to 
actual transfers by act of parties shall 
not affect the transfer by operation of 
law or by virtue of execution of decree, 
or, order of a Court of competent juris- 
diction, Therefore, the applicability of 
Section 52 of the ‘Transfer of Property 
Act cannot be excluded, : 


Suraj Bhan v. Gaj Raj Singh 


counsel for the appellant 


| 


A.L R. 


8 Even otherwise in view of the 
decision of the Hon’ble Supreme Court 
in Samarendra Nath Sinha v, Krishna 
Kumar Nag, AIR 1967 SC 1440, wherein 
it has been held that even if Section 52 
strictly speaking does not apply to in- 
voluntary alienation the principles of lis 
pendens would apply to such alienation, 
The Supreme Court has observed as fol- 
lows :—. | 

“It is true that Section 52 strictly 
speaking does not | apply to involuntary 
alienations such as Court sales but it is 
well established that the principle of lis 
pendens applies to’ such alienations, (See 
Nilkant v. Suresh Chunder, (1885) 12 Ind 
App 171 (PC) and Moti Lal v. Karrabud- 
din, (1897) 24 Ind |App 170 (PC). It fol- 
lows that the respondent having purchas- 
ed from thessaid Hazra while the appeal 
by the said Hazra against the said pre- 
liminary decree was pending in the High 
Court, the doctrine of lis pendens must 
apply to his purchase and as aforesaid 
he was bound by the result of that suit,” 


9. Since the principles of lis pendens 
have been made japplicable to involun- 
tary alienations which will also include 
an auction sale in execution of decree 
the view taken by the Court below is in 
accordance with law and as such the first 
contention of the learned counsel is 
without substance.) 


10. In regard to the second contention 
also the question has been considered by 
the Supreme Court in Kedar Nath Lal 
v. Sheo Narain, AIR 1970 SC 1717. In 
para 16, Hon’ble | Supreme Court has 
observed as follows :— 

“If the property |was acquired pendente 
lite, the acquirer is bound by the decree 
ultimately obtained in the proceedings 
pending at the time of acquisition. This 
result is not avoided by reason of the 
earlier attachment. Attachment of 
property is only ieffective in preventing 
alienation but it is not intended to create 
any title to the property. On the other 
hand, Section 52 places a complete 
embargo on the ‘transfer of immovable 
property right to| which is directly and 
specifically in question in a: pending liti- 
gation. Therefore, the attachment was 
ineffective against! the doctrine”, 


In view of this decision of the Supreme 
Court the second submission made by 
the learned counsel for the 
also, in my opinion, does not have any 
substance, $ 

11. In regard to the third submission 
of the learned counsel, once the sale 


q 


à 


appellant - ~ 
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has been held to be void in view of 
Section 52 of the T, P. Act or the prin- 
ciple laid down therein the entire pro- 
ceeding from initiation of sale till con- 
firmation would automatically be deemed 
to be set aside, The mere fact that the 
sale has been confirmed would not take 
away the sale to be void in the eye of 
law. The mere fact that the sale has 
been confirmed, therefore, cannot give 
validity to a sale which was void at its very 
initiation, The principle of lis pendens 
clearly prohibits the Transfer of Property 
in any manner whatsoever. The entire 
proceedings of sale, therefore, being with- 
out jurisdiction cannot by the mere fact 
of sale being confirmed give any better 
title to the person in whose favour the 
sale has been confirmed. In the circum- 
stances, so far as the third submission is 
concerned, in my opinion, is not well 
founded. . 

12. In regard to the last submission 
made by the learned counsel, learned 
counsel has relied on a decision of the 
Supreme Court reported in AIR 1977 SC 
1226 Piarey Lal v. Hori Lal. In the said 
case the Hon’ble Supreme Court had 
laid down the principle that since the 
property in respect of which an agree- 
ment of sale had been executed had it- 
self changed its character and new plots 
have been allotted in the consolidation 
proceedings, the contract was frustrated 
and as such no decree for specific per- 
formance could be passed, This principle 
would not apply to the present case. In 
the present case the sale itself was void 
in law. If the sale was void in law the 
plaintiff-respondents were entitled to a 
decree for specific performance of the 
contract as the title in the property did 
not pass to the auction purchaser by 
virtue of the principle of lis pendens as 
stated above, The case before the 
Supreme Court was a case where there 
was a valid order passed by the consoli- 
dation Court changing the nature of the 
property. Here the nature of the pro- 
perty has not been changed. The pro- 
perty remains as itis, _ Only the sub- 
sequent proceedings for sale have been 
held to be void in the eye of law, In 
the circumstances the question of frustra- 
tion does not arise, and this argument of 
the learned counsel is also misconceived. 

13, In the result, this appeal fails and 
is accordingly dismissed but in the cir- 
cumstances of the case, parties are dir- 
ected to bear their own costs, 

Appeal dismissed, 
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Indrawal, Appellant v. Radhey Raman 
and another, Respondents, 


First Appeal No. 454 of 1978,-D/- 18-2- 
1981. 


Hindu Marriage Act (25 of 1955), S. 13B 
(as amended in 1976) — Appeal against 
decree of divorce — During pendency of 
appeal both parties submitting compro- 
mise application agreeing to dissolution 
of marriage—Compromise neither unlaw- 
ful nor the result of collusion between 
parties —- Court can dissolve the marri- 
age by agreement of parties even if none 
of the grounds on which Court can dis- 
solve marriage exist, (Para 2) 


S. K. Misra, for Appellant. 

JOUDGMENT:— In this First Appeal 
which arises from a decree for divorce 
passed by the court of Ist Additional Dis- 
trict Judge, Allahabad, under the Hindu 
Marriage Act, 1955, the parties were ask- 
ed to personally appear in Court in order 
to enable me to bring about a settlement 
between the two, They appeared in Court 
yesterday and a settlement was arrived 
at between them, pursuant to which an 
application for compromise was filed. The 
compromise application was sent down 
to the Registrar for verification. It ap- 
pears from the endorsement on the back 
of the first page of the compromise ap- 
plication that the respondent-husband 
stated before the Registrar thet “the 
children would remain with him, though 
the terms of the compromise say other- 
wise”. I questioned the husband today 
before me. He said that he had no objec- 
tion to the children, who weré a daughter 
aged 9 years and a son 7 years, continu- 
ing to remain with the wife even after 
the divorce, but he expressed his appre- 
hensions about the liability to pay the 
expenses of the maintenance of the child- 
ren. On this, it was explained to him that 
though under the terms of the compro- 
mise he could no longer be liable to pay 
anything for the maintenance of the wife, 
he could, if demanded by the children, 
be required to pay for their maintenance 
in accordance with law. Having under- 
stood this position, the husband ulti- 
mately stated that he had no objection 
to the children continuing to remain in 
the custody of the wife; 


2. Now the question is whether the 
compromise should be accepted and the 
matter decided in terms thereof. The 


CY/CY/B179/81/USD/SSG 


152 All, 


petition for divorce was filed by the hus- 
band on three grounds, namely, adultery, 
cruelty and desertion against the wife. 
The wife had, on the other hand, made 
counter-allegations against the husband. 
The trial court found in favour of the 
husband on all the three points and dis- 
‘solved the marriage by a decree of di- 
vorce, The wife is the appellant. When 
‘asked by the Court as to what she ‘want- 
ed to be done in the ‘matter, she stated 
plainly that she herself did not want to 
live with the man and wanted divorce. 
All that she was aggrieved from were 
the findings recorded against her by, the 
trial court. On this the husband was pre- 
pared not to press the allegations provid- 
ed the decree for divorce was not dis- 
turbed and the wife, on her part, with- 


drew the allegations made by her against - 


him. The result is that both the parties 
are agreed that the marriage between 
them should be dissolved. There does not 
appear to be any collusion between them. 
The policy of the law having undergone 
a change after the Marriage Laws 
(Amendment) Act, 1976, it is possible now 
to dissolve a marriage by agreement be- 
|tween the parties although none of the 
grounds, on which a marriage may be 
dissolved by a court, be found to exist. 
It cannot, therefore, be said that the com- 
promise is in any manner unlawful. Be- 
ing thus satisfied that the parties have 
adjusted the dispute between them by a 
lawful compromise, I order that the com- 
promise be recorded and the appeal be 
dismissed. 

3. The result is that the decree for 
divorce, dissolving the marriage between 
the parties, shall stand confirmed. 

4. The appeal is dismissed. There will 
be no order. as to costs. 

5. The compromise application shall 
form part of the decree of this Court. 


Appeal dismissed. 
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Mool Chand, Appellant v. Ved Prakash 
and others, Respondents. 


-Second Appeal No, 1019 of 1976, D/- 
11-2-1981.* 
(A) Specific Relief Act (47 of 1963), 


Ss. 16 (c) and 20. — Waiver or abandon- 





*Against judgment and decree of S. M. A. 
Khusro, 3rd Addl. Dist, J., Meerut, D/- 
5-3-1976. . 
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Mool Chand v: Ved Prakash 


; A.L R. 
ment of contract — Inference of — Vali- 
dity. ' 

The agreement of sale between tha 


plaintiff and the defendant related to 
bhumidhari plots. On coming to know 
that the seller had'only sirdari rights in 
the plots, the plaintiff had by his very 
first communication required the defen- 
dant-seller to obtain bhumidhari sanad 
for plots agreed to be sold. The defendant 
immediately on depositing prescribed 
amount for obtaining sanad asked the 


, plaintiff to be present in the registration 


office on a nearby, date and get the sale 
deed executed. Inithe meanwhile, the 
plaintiff was informed that the sanad was 
not obtained. The ‘plaintiff did not re- 
main present on the date communicated 
for getting the sale deed executed. Imme- 
diately afterwards, the defendant inform- 
ed the plaintiff that the defendant had 
rescinded the contract and earnest money 
paid by the plaintiff stood forfeited. The 
plaintiff after some time (9 months in 
instant case) asked the defendant to in- 
form him about the acquisition of sanad. 
That communication evoked no response. 
On coming to know about acquisition of 
sanad by the defendant, the plaintiff 
called upon the defendant to execute the 
sale deed. The plaintiff after waiting for 
some time after receiving a reply that the 
contract did not subsist filed suit for spe- 
cific performance within limitation. 


Held that on the facts of the case it 
could not at all be said that the plaintiff 
had waived the performance of the con- 
tract by the defendants or that he had 
abandoned the contract. AIR 1935 PC 79, 
Ref; AIR 1951 Kutch 14 and AIR 1954 
Ajmer 75, Disting., (Para 20) 


In view of S. 55-(3) of T. P. Act which 
required the seller to deliver to the 
buyer all documents of title and in 
view of.the further fact that two opinions 
were possible when the transaction took 
place as to whether a person became 
bhumidhar when the certificate was issu- 
ed and not on mere order for issue of 
certificate, the plaintiff was entitled in 
law to ignore the defendant’s notice and 
not to attend the. registration office and 
further on in not doing anything, and 
rather in waiting till he was informed by 
the defendants by notice in writing that 
they had obtained bhumidhari sarad for 
the land agreed to, be sold, as required by 
his first notice. | (Para 17) 


(B) Specific Relief Act (47 of 1963), 
Ss. 16 (c), 20 — Contract for sale of pro- 
perty — Lapse of-long time from date of 


1981 


contract cannot be a ground for refusing 
enforcement of specific performance. 


The court would not be entitled in a suit 
for specific performance of contract for 
sale of property to make any allowance 
in favour of defendants on account of the 
lapse of about 13 years when the suit 
was instituted, and of about 15 years 
Since the contract was entered into be- 
tween the parties. The court has to look 
to the conduct of the parties for judging 
whether the specific performance of a 
contract for sale of property ought to 
be refused or not, in the exercise of its 
discretion on the guidelines provided by 


Section 20. - (Paras 21, 23) 
Cases Referred: Chronological Paras 
AIR 1971 AN 526: 1971 All LJ 937 ae 

17, 1 


(1970) Civil Misc. Writ No. 261 of 1970, 
D/- 15-1-1970 (All), Habibullah v. 


Board of Revenue 17 
AIR 1965 SC 1405 20 
AIR 1965 Mad 352 20 
AIR 1954 Ajmer 75 20 
AIR 1952 Mad 389 20 
AIR 1951 Kutch 14 20 
AIR 1935 PC 79: 1935 All LJ 5938 20 

Bharatji Agarwal, for Appellant. 

JUDGMENT:— This is a plaintiff's 


second appeal in a suit for specific per- 
formance of a contract for sale of a cer- 
tain area of land situate at Hapur. 


2. According to the plaintiff’s case the 
defendants agreed to sell the land de- 
tailed at the foot of the plaint at Rs. 6 
per square yard. The agreement was 
entered into on 21st April, 1966 and the 
. Sale was to be completed within one 

` month. The sum of Rs. 1,000 was paid as 
advance and a receipt for the same was 
executed by the defendants, the ‘same 
day. That receipt is Ext. I on the record. 
The plaint proceeds on to allege that the 
defendants had agreed to carve out a 10 
feet wide passage on the south of the land 
to be sold and the land of the passage. 
was to be excluded in calculating the 
area of the land to be sold and the price 
to be paid therefor. For this purpose.the 
land to be sold had to be measured and 
a site plan was to be prepared on scale 
showing the passage to be so carved out, 
before the execution of the sale deed. 
‘The defendants held the land as Sirdars 
at the time when the agreement was ex- 
ecuted. They had also.to become Bhumi- 
dhars by depositing 10 times the land re- 
venue, and to obtain.a Bhumidhari sanad 
before the execution of the sale deed. 
According to the plaintiff, the defendants 
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failed to complete the said requirements, 
which were required to be_ performed 
before the executioion of the sale deed. 
within the one month’s time agreed to 
between the parties. The plaintiff at- 
tended the registration office on 20th May. 
1966 after previous intimation but the 
defendants failed to turn up. The defen- 
dants did not inform the plaintiff about 
the deposit of 10 times the land revenue 
with the Government and the acquisition 
of Bhumidhari. rights and the grant of 
Sanad even after 20th ‘May, 1966, but 
the plaintiff had come to know that the 
defendants’ had acquired Bhumidhari 
rights and obtained a Sanad in respect of 
the land recently but had not got.a site 
plan prepared for carving out the 10 feet 
wide land for passage in order to work 
out the exact area of the land to be sold. 
According to the plaintiff, the entire area 
of the land was .1 Bigha, 4 biswas, and 
excluding the area for the 10 feet wide 
passage on the-south, the area of the land 
to be sold worked out approximately to 
3330 sq. yards, of which the price work- 
ed out to Rs. 19,980, at the agreed rate 
oÈ Rs. 6 per sq. yard. The plaint proceeds 
on to allege that the plaintiff is ready. 
and was ever ready to perform his part 
of the contract. He is ready to pay and 
was ever ready to pay the balance sum 
of Rs. 18,980 or whatever amount of con- 
sideration may be found payable on pre- 
paration of the site plan and calculation 
of the area. He is also ready to do all 
other things and to incur all other neces- 
sary expenses on the execution of the 
sale deed. The plaintiff also requested the 
defendants to execute the | sale deed on 
receipt of the balance consideration and 
registration notices were served upon the 


_ defendants but they have not only re- 


fused to execute the sale deed but have 
further asserted that the amount of 
Rs. 1,000 paid by the plaintiff to the de- 
fendants had been forfeited. Hence the -` 
suit. The receipt which contains ‘the 
terms of the agreement appears to have 
been filed on 13th February. 1969 a few 
days after 27th January, 1969, the date 
on which the plaint was filed. 


3. The two defendants filed separate 
written statements. In the first written 
statement of Raghubir Saran, defendant 
No. 1, he admitted the fact of the agree- 
ment on 2lst April, 1966 between him 
and the plaintiff to sell the land in suit 


-at Rs. 6/- per Sq. yard and the receipt of 


Rs. 1000/- as ‘earriest money’ by him 


` and added that it was stipulated that if 


the plaintiff did not get the sale deed ex- 
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ecuted within the prescribed time, the 
earnest mcney would be liable to be for- 
feited. It was then admitted that the 
plaintiff paid Rs. 1,000 to the first defen- 
dant and got his signatures on a typed 
receipt dated 21st April, 1966 for the 
same but the plaintiff's case that the 
amount was paid as part of the sale con- 
sideration was false. It was then admit- 
ted that the first defendant was to get 
.a scale map prepared showing the 10 feet 
wide passage which had been carved out 
by him and for which no price was to be 
paid so that the amount of the price to 
be paid may be found out from the scale 
map. This is followed by the denial of the 
contents of paragraph 4 of the plaint 
coupled with the assertion that the first 
defendant was in fact a Zamindar of the 
land and believed that he must have been 
recorded as a Bhumidhar thereof on the 
abolition of the Zamindari but when he 
came to know of the wrong entry of some 
‘land as Sirdari, he deposited 10 times the 
land revenue on 24th May, 1966 and hav- 
ing done so he served a notice dated 27th 
May, 1966 on the plaintiff to have the 
sale deed executed. i 


In the next paragraph of the written 
statement the contents of paragraph 5 of 
the plaint were denied, coupled with the 
assertion that the plaintiff had got the 
land measured and the 10 feet wide pas- 
sage which had been carved out by the 
defendants was shown in the scale map 
which was ready on 20th May, 1966 
and a ferroprint copy thereof was given 
by the first defendant to the plaintiff, and 
that the plaintiffs allegations to the con- 
trary were false. The written statement 
then proceeds on to acknowlege the re- 
ceipt of the plaintiff’s notice dated 20th 
May, 1966 by the first defendant on 23rd 
May, 1966 in which it is said that the 


plaintiff had dishonestly not mentioned. 


the fact of the measurement of the land 
and the preparation of the scale map and 
the receipt of its ferroprint by him, It is 
then explained that as soon as the first 
defendant came to know that some of the 
land was recorded as Sirdari, instead of 
getting involved in proceeding for cor- 
rection of papers, he deposited the 10 
times of the land revenue on 24th May, 
1966 and showed the receipt to the plain- 
tiff, and 1st June, 1966 was fixed for the 
execution of the sale deed, By way of 
abundant caution the first defendant also 
informed the plaintiff by notice dated 
26th May, 1966 that he should get the 
sale deed executed on 1st June, 1966 and 
if he did not do so, the earnest money 
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‘could be forfeited. The plaintiff, it was 
said, deliberately and dishonestly did not 
receive that notice and it was accordingly 
received back by the first defendant on 
14th June, 1966. The plaintiff's allegation 
that the first defendant was not prepared 
to execute the sale deed within the 
agreed time, was said to be false and that 
on the contrary it was the plaintiff who 
had avoided to do SO and his right to have 
the sale deed executed had come to an 
end. The contents of paragraph 6 of the 
plaint were thereafter denied, and, after 
repeating much that had already been 
said, it was said that the plaintiff did not 
get the sale deed ‘executed and he was 
guilty of dishonesty and falsehood. ° 


The contents of paragraph 7 of the 
plaint were thereafter not admitted with 
the further assertion that a 10 feet wide 
passage had already been carved out by 
the first defendant and had been shown 
to the plaintiff and also demarcated on 
the map and the map also showed the 
area of the land to. ‘be sold but the plain- 
tiff was bent upon! making wrong state- 
ments. The area of the land to be sold 
was said to be 3770'/,4 sq. yards and the 
price thereof Rs. 22,621-50. In paragraph 
8 of the written statement, the contents 
of paragraph 9 of the plaint were denied 
and it was asserted| that the plaintiff rais- 
ed objections which showed that he was 
not prepared to take the sale, that the 
suit was much delayed which also show- 
ed that the plaintiff was not ready to 
take the sale, but since the prices of the 
land had doubled . and trebled, the plain- 
tiff had filed the suit on wrong allegations, 
In paragraph 9 of ithe written statement, 
after denying the contents of paragraph 
9 of the plaint, it was asserted that the 
plaintiff's right to l have the sale deed 
executed came to ah end long ago and the 
earnest money of Rs. 1,000 stood forfeit- 
ed. The agreement!had also come to an 
end. The plaintiff was falsely trying to 
revive it. A correct reply was given to 
the plaintiffs notice. 

In paragraph 10; of the written state- 
ment, after denying the contents of para- 
graph 10 of the plaint, it was asserted 
that the plaintiffs right to have the sale 
deed executed came to an end when he 
raised objections. The first defendant had 
fulfilled the terms of the agreement to be 
performed by him: but the plaintiff had 
not, in spite of the expiry of the’ period 
of one month for the execution of the 
sale deed come forward to have the sale 
deed executed in spite of fixing of a date 
for doing so on two occasions, His right 
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to have the sale deed executed has come 
to an end. He has no right to maintain 
the suit. After raising techriical pleas in 
paragraphs 11, 12 and 13, the written 
statement proceeds on to state the addi- 
tional pleas of the first defendant in 
paragraph 14 onwards, Much of it is a 
repetition of what had already been stat- 


ed in the parawise reply to the plaint, . 


but certain allegations not made earlier 
must be noticed. 


It was stated that the plaintiff did not 
receive the first defendant’s notice dated 
26th May, 1966. After that, in order to 
give the plaintiff another chance, the first 
defendant asked the plaintiff by notice 
dated 24th June, 1966 that he should get 
the sale deed executed on 5th July, 1966 
failing which the earnest money would 
stand forfeited and the plaintiff would 
have no right thereafter to have the sale 
deed executed. But the plaintiff did not 
appear in the registration office on that 
date and did not get the sale deed execut- 
ed from which it was apparent that the 
plaintiff was not prepared to have it 
executed nor did the plaintiff have the 
necessary funds to pay the sale considera- 
tion. It is then stated that by a telegram 
and a notice dated 6th July, 1966 the first 
defendant had informed the plaintiff that 
since he had not come to have the sale 
deed executed on 5th July, 1966 the earn- 
est money paid by him had been forfeit- 
ed and his right to have the sale deed 
executed had come to an end to which 
the plaintiff did not send any reply. The 
plea of estoppel was raised on these facts. 
The plaintiff's notice dated 28th April, 
1967 was said to contain false and incor- 
rect averments. The first defendant sent 
a reply dated Ist May, 1967 which was 
also not received by the plaintiff. The 
first defendant wanted to buy urban 
property at Hapur after selling the vil- 
lage property. However, since the plain- 
tiff did not buy the land, The defendant 
No. 1 gave up his intention of selling the 


land. The plaintiff again kept quiet for - 


about 1 year and 5 months and sent a 
notice dated 14th November, 1968 to 
which also a reply was given on 18th 
November, 1968, but the acknowledg- 
ment card not having been received an- 
other reply was sent on 13th December, 
1968. It was pleaded that the plaintiff's 
notice was useless, his right to have the 
sale deed had come to an end long ago 
and became barred by time. The plaintiff, 
it was alleged was guilty of breach of 
contract. Time was of the essence of the 
contract, The first defendant wanted to` 
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sell the land and buy urban property ai 
Hapur and the price of urben property | 
had doubled and trebled in the mean- 
while. The plaintiff was well aware of 
these facts. If the plaintiff had taken the 
sale on 5th July, 1966, the defendant 
would have invested the sum of Rs. 21,000 
and odd, in urban property at Hapur and 
would have become owner of the pro- 
perty valued at twice or thrice the 
amount, and if he had invested the 
amount at the rate of Rs. 1} per cent per 
mensem, he would have earned more 
than Rs. 10,000 by then, The plaintiff 
wanted to take undue advantage of the 
first defendant’s position and was on this 
ground also not entitled to have the sale 
deed executed. ; 


In paragraph 26 of the written state- 
ment, it was stated that the paper with 
the revenue stamp affixed thereon which 
as the 
agreement for sale, was forged. The re- 
ceipt which had been typed, and on which 
the first defendant had put his signatures, 
was not the one that had been filed by 
the plaintiff. It appeared from the receipt 
filed by the plaintiff that he had trans- 
ferred the revenue stamp from the 
receipt, and the portion of the signatures 
outside the revenue stamp had been forg- 
ed, and the signatures of the first defen- 
dant at another place and of the second 
defendant also, were forged, and the 
document was a forgery. 


4. The written statement of the 
cond defendant is brief. She denied 
plaint casé, and claimed that she is 
owner of 1/2 share of the property, the 
first defendant being the owner of the 
other 1/2, that she is à widow, and issue- 
less, and her relations with the first de- 
fendant were not good, as the latter want- 
ed to misappropriate her property. She 
claimed that she never entered into any 
contract of sale of the property with the 
plaintiff nor did she sign any receipt nor 
receive any amount of Rs, 1,000. 


5. Examined under Order 10, Rule 2, 
the second defendant stated that the 


se- 
the 
the 


‘agreement paper No. 10-Ka (which was 


filed by the plaintiff as the original agree- 
ment) did not bear her signatures, that the 
first defendant was her husband’s young- 
er brother; that her share in the property 
was 1/2 while the other half belonged to 
the first defendant and that she was not 
aware of any talk between the first de- 
fendant and the plaintiff about the sale 
of the land. J 

6. The first defendant when examined 
under Order 10, Rule 2 stated that he had 
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agreed to sell the entire land to the plain- 
tiff. His share was 1/2. He had entered 
into the contract to sell the land without 
asking the second defendant about it. He 
had entered into the agreement. The se- 
cond defendant had not entered into the 
agreement nor did he mention it to her. 
The agreement was written on 21st April, 
1966, He had signed on the original. The 
second. defendant had not signed thereon. 
The original had been given to Chetan 
Prakash after signature.. Chetan Prakash 
was admittedly the scribe. It did not bear 
any signature or thumb impression of 
any witness. Chetan Prakash had given 
to him a copy of the agreement, paper 
No, 29-Ca, a month or so after its execu- 
tion. The paper filed by the plaintiff was 
not the original agreement. Only that 
portion of the signature which was on 
the revenue stamp was his, the rest was 
not his. The plaintiff was then examined 
under Order 10, Rule 2. He stated that 
the talk about the contract had taken 
place between him and the first defen- 
dant. He had no talk with the second 
.defendant. The first defendant had told 
him that he was negotiating on behalf of 
the second defendant also and was re- 
sponsible for her. The agreement was 
signed by the first defendant and the 
second defendant in his presence. 

7. The following were the 
framed by the trial court, namely: 

“1. Did the parties enter into an agree- 
ment on 21-4-66 for the sale of the land 
in dispute @ Rs. 6/- per square yard? 

2. Which of the parties ‘committed 
breach of agreement? 

3. Does the amount of Rs, 1,000 paid 
as advance- stands forfeited to defendant 
No. 1? 

4. To what relief, if any, is the plaintiff 
- entitled?” 

Having framed the issues the trial court 
noted: 

“issues read over. No other issue press- 
ed.” 


It may be here observed that although 
the document relied upon by the plain- 
tiff as the original agreement and filed 
by him as paper No. 9-C was there and 
although it was asserted by the defen- 
dants that it was forged, no issue was 
framed on- that point and all that was 
observed about it was, “plaintiff 1 paper 
by 9-C not admitted and requires proof.” 

8. The first issue raised the question 
whether the parties entered into an 
agreement on 21st April, 1966 for the sale 
of the land in dispute at the rate of Rs. 6 


issues 


Mool Chand v. Ved Prakash 


ALR. 


per square yard. The trial court opened 
the discussion of its finding on that issue 
by observing that there is no dispute be- 
tween the parties that an agreement 
dated 21-4-1966 was, entered into between 
the parties and that “the land was to be 


_ Sold at the rate of Rs. 6 per square yard,” 


and further that there was an agreement 
between the parties’ to the effect that al- 
though the negotiation for the sale took 
place only between! the plaintiff and the 
first defendant, the' latter had authority 
of the second defendant to do so on her 
behalf. Plainly the whole issue was thus 
answered by saying; that the parties were 
not on issue on the question raised by 
the language of issue No. 1. Nevertheless, 
the trial court proceeded to discuss the 


issue in 9 foolscap : typed pages and an- 


swered it in the following words: 


“Thus the conclusion is that the defen- 
dants did execute an agreement to sell 
on 21-4-66 describing themselves as 
bhumidhars, while in fact they were 
bhumidhars of part; of the land proposed 
to be sold and they held only  sirdari 
rights in respect of: the remaining land. 
The terms of the agreement were those 
as written in Ext. A-36. The agreement 
was entered into between the 
plaintiff and defendant No. 1 but that 
defendant No. 1 had represented to the 
plaintiff that he was entering into the 
agreement on his Behalf and on behalf 
of his brother’s widow Smt. Gendia Devi.” 
This conclusion was, reached by the learn- 
ed Civil Judge who tried the suit after 
holding that the document filed by the 
plaintiff, as the agreement Ext. I was a 
manufactured document and that 
document filed by the defendants as the 
copy of the agreement that had been 
executed. Ext. A-36 was genuine. 

9. On issue No: 2, the trial court 
found that “the plaintiff cannot be believ- 
ed and the case as set up by him, is in- 
correct”, and that: “the defendants did 
not commit any breach of the contract”. 
On issue No. 3 the finding was that the 
plaintiff being responsible for committing 
breach of the contract, he was not entitled 
to the refund of the earnest money and 
after recording the finding, on issue No. 
4 that he was not entitled to any relief, 
the trial court dismissed the ‘suit with 
costs. 

10. The lower appellate court noticed 
the basic facts of the agreement between 
the parties; that the sale deed could not 
be executed and that the parties blamed 
each other for the same and proceeded 
to record that: 


the - 


~ 


wy 
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“When the parties went to the registra- 
tion office on 20-5-66, it was discovered 
that some part of the land was sirdari 
land and it was decided between the par- 
ties that the defendants will convert this 
sirdari right into a bhumidhari by depo- 
siting ten times rent and, thereafter, the 
sale deed shall be executed. What trans- 
pired, thereafter, is that on 24-5-66, the 
defendants gave a notice to the plaintiff 
that they had deposited the ten times 
rent and had delivered to him the site- 
plan of the land and the plaintiff should 
now come to the registration _ office on 
1-6-66 for executing the sale deed. I 
may explain here that the preparation of 
the site-plan became necessary, because 


in accordance with the agreement, 10 ft.. 


wide Rasta had been left in the south 
of the land and that rasta’ had to be 
shown in the site-plan. The site-plan 
was necessary because the property in 
the agreement deed had been described 
by boundaries and by mentioning the 
area as 1 bigha, 4 biswas and the exact 
measurements on the spot were to be 
mentioned in the site-plan.” 


11. The lengthy discussion contained 
in the judgment of the trial court on issue 
No. 1 was characterised by the lower 
appellate court as “another | controversy 
between the parties over which there was 
sufficient shadow boxing and which also 
engaged unnecessary attention of the 
trial court.” 


12. According to the lower appellate 


‘court the differences between two docu- 


ments, the one relied upon by the plain- 


- tiff, Ext. I, and that relied upon by the 


defendants, Ext. A-36, were more appa- 
rent than real and of no consequence, It 
then stated that the plaintiff did not turn 
up for execution of the sale deed on 1-6- 
66 as desired by the defendants in their 
notice dated 27-5-66 because the plaintiff 
did not receive it. However, defendants’ 
subsequent notice dated 24th June, 1966 
(Ext. A-22) was received by the plaintiff, 
By that notice the defendants informed 
the plaintiff that they had deposited the 
ten times revenue and that the site-plan 
had been handed over to the plaintiff, 
after preparation on 20th May, 1966 in 
the office of the Sub-Registrar and that 
the plaintiff should come to the Sub 
Registrar’s office on 5th July,.1966 and 
in case the plaintiff did not come, the 
amount of earnest money shall stand for- 
feited. The plaintiff did not turn up at the 
Sub-Registrar’s office on 5th July, 1966 
and on 6th July, 1966 the defendants gave 
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a telegram Ext. A-25 ana a notice Ext. 


_ A-26 forfeiting the earnest money. 


13. Further, according to the lower 
appellate court the site-plan was given 
to the plaintiff in the Sub-Registrar’s 
orfice on 20th May, 1966 as alleged ‘by 
the defendants. The plaintiff did not send 
any reply to the defendants’ telegram or 
notice dated 6th July, 1966. Instead he 
sent .a letter dated 28th July, 1967, Ext. 
A-28 and then, after keeping silent for 
17 months, served a notice dated 14th 
November, 1968. The plaintiff did not 
turn up on. 5th July, 1966 for execution 
of the sale deed in spite of notice and 
then kept silent for a long period of time 
initially for 9 months and thereafter 
again for a period of 17 months. That | 
showed that the defendants were all the 
time willing and keen to get the sale deed 
executed but the plaintiff became indif- 
ferent and kept silent, ‘On these facts”, 
the lower appellate court raised the 
question, “whether an inference should 
be drawn that the plaintiff had abandon- 
ed or waived his right to get the sale 
deed executed;” and ultimately after 
noticing the cases cited before. ii, it held 
that the pleas offered in justification for 
his prolonged silence by the plaintiff are 
without substance and without any 
foundation whatsoever and that since the 
plaintiff kept silent for a prolonged 
period of time despite persistent demands 
“from the defendants” for the sale deed 
being executed and despite every thing 
being done by them towards the fulfil- 
ment of the contract, the only natural 
inference must be that the plaintiff was 
unwilling to fulfil his part of.the con- 
tract and had either waived or abandon- 
ed his claim for the fulfilment of the: 
contract,” and that, therefore, the suit 
was rightly dismissed by the trial court. 


14. Mr. Rajeshwari Prasad, learned 
counsel for the plaintiff-appellant urged 
before me that the case of waiver and 
abandonment of the contract on account 
of delay, that has been carved out by the 
lower appellate court for the defendant- 
respondents is unwarranted by law. The 
suit was filed well within limitation. 
There was nothing in the conduct of the 
plaintiff to have led the defendants to 
believe that the plaintiff had waived the 
performance of the contract by them or 
that he had abandoned it such as to have 
led the defendants to do some thing, or 
to place the defendants in such a position 
as may render it unjust or inequitable to 
Tequire them to perform the contract 
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after the so-called delay of 9 months 
plus 17 months=26 months, that had 
been worked out by the lower appellate 
court against the plaintiff. The claim be- 
ing within limitation, the real question 
was whether the defendants could have 
rescinded the contract as they claimed to 
have done, and to forfeit the ‘earnest 
money’ of Rs. 1,000 by their notice dated 
6th July, 1966, Once the defendants had 


taken the position that plaintiff had com-. 


mitted a breach of the contract by . not 
presenting himself at the Registration 
office on 5th July, 1966 as to have entitled 
them to forfeit the ‘earnest money’ and 
thus to put an end to the contract, there 
was nothing much which the plaintiff 
could do about it except to file a suit, 
which he in fact did within the limitation 
of 3 years from the date fixed for the 
performance of the contract or when he 
had notice that the performance was re- 
fused, According to the  plaintiff-appel- 
lant, the date fixed for the performance 
of the contract was 20th May, 1966 and 
that the defendants failed to perform 
‘their part of the contract on that date, 
and in spite of the plaintiff’s notice dated 
20th May, 1966 requiring them to do their 
. part by obtaining a Bhumidhari Sanad 
and specifying the land reserved for the 
Rasta on a plan drawn to scale. All that 
they did was to send a notice dated 24th 
June, 1966 in which they said that- the 
amount of ten times land revenue had 
been deposited by them on 24/25th May, 
1966 but the Bhumidhari Sanad could 
not be obtained till then, and even so they 
insisted upon the execution of the sale 
deed on 5th July, 1966 and on the plain- 
tiffs unwillingness to have the sale deed 
executed before the grant of the Bhumi- 
dhari Sanad, and before what he regard- 
ed to be a proper specification of the 
Rasta land on a plan drawn to scale, it 
was wrongful of the defendants to have 
purported to forfeit the earnest money 
and to rescind the contract by the tele- 
gram and the notice dated 6th July, 1966. 
The plainziff was not obliged in law to go 
about hankering after the defendants or to 
enter into fruitless controversy with them 
before filing the suit. However, since the 
plaintiff appears to have been ready and 
willing to purchase the property even 
after the expiry of the time limited - by 
the agreement, he did serve a notice dated 
28th April, 1967 on the defendants asking 
them to let him know whether the 
Bhumidhari Sanad had til] then been ob- 
tained or not and since the defendants 
did not thereafter inform the plaintiff 
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that they had been! able to obtain the 
Bhumidhari Sanad lor-to have expressed 
their willingness to'execute the sale deed 


_in reply to that notice, all that the plain- 


tiff could do and did was to have waited 
for some time more, and when he came 
to know that the defendants had in fact 
been able to obtain the §Bhumidhari 
Sanad in the meanwhile, to have requir- . 
ed them by notice dated 14th November, 
1968 to execute the sale deed fixing 30th 
November, 1968 for; the said purpose, and 
on the defendant’s failure to comply with 
that notice, to have instituted the suit 
giving rise to the present second appeal 
which. he did on 7 27th January, 1969, 


15. It is undispirted that the plaintiff 
did not turn up on| 5th July, 1966 in the 
Sub-Registrar’s office and did not give 
any reply to the defendants’ telegraphic. 
notice dated 6th July, 1966 forfeiting the 
earnest money and rescinding the con< 
tract. The question, is whether the plain- 
tiff was justified in doing so. What hap- 
pened after 5th July, 1966 is not relevant 
for finding out ‘whether the plaintiff was . 
justified in omitting to have the sale deed 
executed -on 5th July, 1966 or in not re- 
quiring the defendants to execute it 
within a short period thereafter; and in- 
stead of going into| the evidence of wit- 
nesses to discover ithe reasons for the 
plaintiffs omission ' ‘to have the sale deed 
executed on 5th July, 1966, the best evi- 
dence to be looked at in this context is 
the plaintiff's notice dated 28th April, 
1967, Ext. A-28. It was signed by the 
plaintiff ` himself and is addressed to the 
two defendants. After reciting the fact 
that the addressees! had agreed to sell tha 
land of plots Nos.'2668 area 13 biswas, 
2669 area 11 biswas total 1 bigha, 4 bis- 
was, of village Asaura, pargana and 
Tahsil ‘Hapur, district Meerut, vide re- 
ceipt dated 21st April, 1966 for Rs, 1,000 
paid as advance by 20th May, 1966 the 
notice proceeds on!to say that since the 
land was the Sirdari holding, and the 
addressees of the notice did not get the 
sale deed executed within the time fixed 
and that they thej addressees had been 
required in. writing to deposit ten times 
the revenue and to obtain bhumidhari 
sanad and to give ‘notice, of their having 
done so to the plaintiff, but they the 
addressees had not till then given him 
any information whether they had ob- 
tained a Bhumidhari Sanad or not. This 
is followed by. the demand that if the 
addressees had ‘obtained Bhumidhari 
Sanad they should immediately inform 


| 
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the plaintiff in writing as to the date on 
which they were prepared to execute the 
sale deed and that in case he did not re- 
ceive any reply, he will have to approach 
the court for specific performance of the 
contract and that they, the addressees 
will be liable to his costs and damages, 
According to this notice dated 28th April, 
1967. the only reason given for the non- 
execution of the sale deed till then was 
that the defendants had not informed him 
that they had obtained the Bhumidhari 


Sanad, which they were required to do. 


by the plaintiff's earlier notice in writing. 


The plaintiffs earlier notice in writing 
was that dated 20th May, 1966 itself. 
After reciting the very same terms of the 
agreement to sell, it shows that it was 
the last day of its performance but the 


addressees had not till then got the land ` 


finally measured in order to have a map 
prepared on scale and that he waited for 
them the whole day in the Tahsil but 
they did not turn up, It is further stated 
that when he got the revenue records 
inspected, he came to know that the land 
was their. Sirdari and it was accordingly 
necessary- for them to deposit ten times 
the revenue and he could not, therefore, 


get the sale deed executed. The notice re- . 


quired the defendants to deposit ten 
times the revenue in accordance with law 
and to obtain Bhumidhari Sanad and 
Bhumidhari rights as also to clearly spe- 
cify the land to be left for the passage, 
and, when they had done all that, to in- 
form him by letter sent by registered 
post that they had done all that and that 
he would then get the sale deed executed 
and also that if they failed to do so he 
would have to sue for specific perform- 
ance and they would be liable for his 
costs and damages. By this notice the 
plaintiff insisted upon two things, name- 
ly, firstly the deposit of ten times the 
revenue and acquisition of Bhumadhari 
rights as also the obtaining of Bhumi- 
dhari Sanad in proof thereof, and second- 
ly the clear specification of the Rasta 
‘land after final measurements. There are 
two communications from the defen- 
dants’ side, in between the said two no- 
tices dated 20th May, 1946 and 28th April, 
1967, apart from the defendants’ tele- 
graphic notice dated 6th July, 1966. The 
first communication is dated 26th May, 
1966 from the defendants. This was sent 
through counsel and was not received by 
the plaintiff before the date fixed there- 
in for execution of the sale deed and is 
admitted to have come back to the de- 
fendants. Since it was not received by 
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the plaintiff, nothing much could be said 
on its basis unless it were proved that 


the plaintiff was aware of its contents 
and deliberately avoided receiving it. 
Moreover, “the second communication 


dated 24th June, 1966 says almost the 
very same things which were said in the 
first communication dated 26th May, 1966. 
It was not necessary for me to read the 
whole of it for it has been seen above 
that the only reason suggested by the 
plaintiff in his notice dated 28th April, 
1967, for his omission to have the sale 
deed executed on 5th July, 1966 was the 
absence of communication that Bhumi- 
dhari rights had been obtained by, and 
a Bhumidhari Sanad had been granted 
to, the defendants, About the acquisition 
of Bhumidhari rights, this communica- 
tion dated 24th June, 1966 from the de- 
fendants says that 10 times the revenue 
had been deposited in the Tahsil vide 
receipt No. 59-50 dated 24/25th May, 1966 
but the sanad could not be obtained till 
then; ‘that the receipt had been shown 
to the plaintiff and that, therefore, 
Bhumidhari rights had been acquired. 


16. The next question which, there- 
fore, arises is whether the plaintiff was 
justified in refusing or omitting to take 
the sale unless the defendants had ob- 
tained the Bhumidhari Sanad and had 
apprised the plaintiff of the fact of hav- 
ing done so, by notice in writing, since 
it is indisputable that the defendants did 
not do so at any point of time before 5th 
July, 1966 or even thereafter till the re- 
ceipt of the plaintiff’s notice dated 28th 
April, 1967. 

17. Mr. G. P. Bhargava, learned coun- 
sel for the defendant-respondents urged 
in this context, that the mere deposit of 
the amount of ten times the revenue was 
tantamount to acquisition of Bhumidhari 
rights and if the plaintiff meant business 
like a reasonable man, there was no good 
ground for him to have omitted to at- 
tend the registration office on 5th July, 
1966 for obtaining the sale deed, My at- 
tention was invited to a Full Bench deci- 
sion of this court in Banshidhar v. Smt, 
Dhirajadhari, (1971 All LJ 937): (AIR 
1971 All 526). Its head note says:—. 

“A Sirdar, who has made an applica- 
tion under S. 134, U.P.Z.A. and L.R. Act 
and made the necessary deposit acquires 
the status of a bhumidhar when the 
Assistant Collector makes the order of 
the grant of a certificate, the event of 
actual issuance of the certificate is` im- 
material. If the applicant is alive on the 
date of the order granting a certificate 
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to him, he will become a bhumidhar 
from the date of deposit, irrespective of 
the actual issuance of the certificate. 
After his death, his widow is not entitled 
to make an application for the refund of 
the deposi: made by him, or to say that 
the certificate be not granted. The min- 
isterial act of issuing the certificate has 
to be completed, once an order has been 
made.” 
In that case the application for bhumi- 
dhari rights was made on 24th June, 
1964 and on the same day the Tahsildar 
ordered: “Declared bhumidhar. Issue 
Sanad”. Ir the present ‘case, according to 
the material placed on the record, two 
applicatiors were made for the acquisi- 
tion of biuumidhari rights on 24th May, 
1966 vide Exts. 2 and 4 but the orders 
for the grant of Sanad were passed 
thereon on 20th July, 1966, vide Exts. 3 
and 5, respectively. It is thus apparent 
that the order for the grant of a Sanad 
had not been passed by the authority em- 
` powered to do so until 20th July, 1966. 
It could not be said that the defendants 
were competent to sell the land or con- 
fer a valid title on the plaintiff on the 
5th July, 1966, or on any date before 
that. Moreover, the decision of the Full 
Benck shows that in Habibullah v. Board 
of Revenue, Civil Misc, Writ No. 261 of 
1970, decided on January 15, 1970 a Divi- 
sior. Bench of this Court had held that 
a person becomes a bhumidhar not upon 
the mere order for grant of a certificate, 
but when the certificate was issued. It 
‘cannot, therefore, be said that in the 
year 1966 when the transaction in ques- 
tion in the present case took place two 
Opinions were not possible, or that the 
plaintif was not justified in insisting 
upon the obtaining of a  bhumidhari 
sanad by the defendants before pro- 
ceeding tc take a sale from them. The 
assertion of the defendants in their com- 
munications dated 26th May, 1966 and 
26th June, 1966, to the effect that they 
had acquired bhumidhari rights on mak- 
ing the deposit of 10 times the revenue 
on 25th May, 1966 was accordingly not 
correct, inasmuch as they could be said 
to have beccme bhumidhars only when 
the bhumidhari sanad was granted to 
them according to the law declared by 
a Division Bench ot this Court in Habib- 
ullah v. Board of Revenue, Civil Misc. 


Writ No. 261 of 1970 decided on January. 


15, 1970 and when the order directing 
the issue of bhumidhari sanad was 
passed on the 20th July, 1966 by the 
Assistant Collector, though with effect 
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from the date when the deposit was 
made, according to the view of the Full 
Bench in Banshidhar’s case which over- 
ruled that Division Bench. 


Moreover, under Section 55 (3) of th 
Transfer of Property Act the seller is 
bound to deliver to the buyer all docu- 
ments of title relating to the property 
which are in the seller’s custody as soon 
as the whole of the purchase money has 
been paid. In the present case the whole 
of the purchase money was payable on 
the execution of the sale deed and the 
bhumidhari sanads to be granted related 
to the whole of the land agreed to be 
sold. The defendants who were the 
sellers were in law bound to deliver to 
the plaintiff, the purchaser, the docu- 
ments of title, namely, the bhumidhari 
sanad or sanads simultaneously with the 
execution of the sale deed when the pur- 
chase money was paid to them. The de- 
fendants had in clear terms by their 
communications dated 26th May, 1966 and 
24th June, 1966 said that the bhumidhari 
sanad or sanads could not be obtained 
till then. They were not justified in law 
in requiring the plaintiff to have the 
sale deed executed on payment of the 
sale consideration without being in a 
position to deliver the bhumidhari sanad 
or sanads on 5th July, 1966. The plaintiff 
was thus entitled in law to ignore the 
defendants’ notice dated 24th June, 1966 
and not to attend the registration office 
on 5th June, 1966, and further on in not 
doing anything, and rather in waiting 
till he was informed by the defendants 
by notice in writing that they had ob- 
tained bhumidhari sanad or sanads for 
the land agreed to be sold, as required 
by his first notice dated 20th May, 1966. 

18. It is not known when the defen- 
dants actually obtained the bhumidhari 
sanzd or sanads for the land agreed to 
be sold, but it is undisputed that they 
never communicated the fact of having 
obtained them, to the plaintiff at any time 
before the plaintiff served his final notice 
dated 14th November 1968. The defen- 
dants could not have, therefore, claimed 
that the plaintiff had committed any 
breach of contract by not appearing at 
the registration office on 5th July, 1966, 
and that they had forfeited the earnest 
money of Rs. 1,000 by the telegraphic 
notice dated 26t} July, 1966 on that 
ground. The entire conduct of the defen- 
dants after 6th July, 1966 was based 
upon the stand that the earnest money 
had been properly forfeited and the con- 
tract did not subsist vide their reply 

























1981 ° Mool Chand v. 


dated 15th, May, 1967 Ext. 15° to the plain- 
tiff’s notice dated: 28th April, 1967 and 
that dated 13th December, 1968 Ext. .18 
to the plaintiff's notice. dated 14th Nov- 
ember, 1968 and if the defendants were 
wrong in that, as found above, the plain- 
tiff cannot be blamed for having given 
them a chance to make amends and to 
have waited before filing the suit until 
when he was finally told by the defen- 
dants’ reply dated 13th December, 1968 
served through counsel, to his notice 


dated 14th November, 1968 that the de- - 


fendants were not only not willing to 
execute the sale-deed any longer but 
claimed to have forfeited the earnest. 
money and even claimed the cosis of 
communications and notices sent by them. 


19. I do not think that there. could be 
any question of the plaintiff having waiv- 
ed or abandoned his right to specific 
performance of the contract for sale, by 
not replying to the defendants’ notices 
dated 24th June, 1966 and 6th July, 1966 
for the plaintiff had already made his 
position clear in the first notice which 
he sent on 20th May, 1966 nor was the 
plaintiff bound to act immediately on 
receipt of the defendants’ .reply dated 
15th May, 1967, Ext. 15 to his notice dated 
28th April, 1967, for the defendants did 
not in that reply say that the bhumidhari 
sanad had been obtained. . Instead, all 
that they said was that the earnest 
money stood forfeited and the plaintiff 
had now right left under the agreement. 
The plaintiff could wait till he came to 
know that bhumidhari sanad had been 
granted and to act only when he acquir- 
ed that knowledge, though not from the 
defendants, and served the final notice 
dated 14th November, 1968. Obviously, 
the plaintiff was still ready and willing 
to perform his part of the contract for, 
if he had not been so ready and willing 
he could not have served the notice dated 
14th November, 1968. soon after he had 
come to know that - the  bhumidhari 
sanad had been obtained by the defen- 
dants in respect of the land agreed to be 
sold to him. It has not been suggested by 
anything on _the record that the plaintiff. 
delayed the service of this notice, Indeed, 
it is said in paragraph 4 of the notice 
that he had come to know that bhumi- 
dhari sanad had recently been prepared, 
In the absence of any evidence to the 
contrary,-this averment of the plaintiff 
appears to be quite credible. From the 
facts recited in the judgment of the Full 
Bench in Banshidhar’s case 
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All 526). it appears that the sanad in that 
case was not prepared for more than 3 
years in one case and more than 2 years 
in the other. - 


20. The case of Sriram Cotton Press- 
ing Factory (P.) Ltd. v. Narayanaswami 
Naidu (AIR 1965 Mad 352) was referred - 
to and relied upon by the lower appel- 
late court in this context. It was held in 
that case that there was palpable failure 
on the part of the plaintiff to carry out 
its part of the contract and from the con- 
siderable delay and laches on its part, 
it could be inferred that there was waiver 
or abandonment of the contract; that 
time was of the essence of the contract in 
that case, and that in view of the events 
which had happened the granting of 
the decree for specific performance 
would involve hardship and inequity on 
the defendants, On the question of 
weiver, reference was made to a passage 
extracted from an earlier decision of the 
Madras High Court in S. V. Sankaralinga 
Nadar v. Ratnaswami Nadar (AIR 1952 
Mad 389) to the effect that mere delay 
does not by itself preclude the plaintiff 
from obtaining specific performance if 
his suit is otherwise in time. The delay 
must be such that it may be properly 
inferred that the plaintiff has abandoned 
his right or on account of delay there 
must have been such a change of circum- 
stances that the grant of specific per- 
formance would prejudice the defendant, 
and that it was well settled that waiver 
is not to be inferred merely from delay 
in the institution of the suit. I do not 
think that on the facts of the present 
case it could at all be said that the 
plaintiff had waived thé performance 
of the contract by the defendants or 
thet he had abandoned the contract. As 
laid down by the Privy Council in Daw- 
sor’s Bank Ltd. v. Nippon Menkwa 
Kabushiki Kaish (AIR 1935 PC 79) 

“waiver is’ contractual, and may consti- 
tute a cause of action; it is an agreement 
to release or not to assert a right. There 
is nothing on the fact of the present 
case to show that the plaintiff ever 
agreed, whether expressly or by impli- 
cation from anything in his conduct to 
release or not to assert his right under 
the contract. The decision of the Supreme 
Court in Satyanarayana v. Yelloji Rao 
(ATR 1965 SC 1405) was a case concern- 
ing the exercise of the court’s discretion 
under Section 22 of the old Specific Re- 
lief Act equivalent to Section 20 of the 
Specific Relief Act, 1963 and that the. 
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plea. of waiver for non-suiting a plain- 
tiff in a suit for specific performance of 
a contract was different from the plea 
of refusing the relief in the exercise of 


the courts discretion to enforce or not, 


to enforce a contract specifically, is clear 
from the very passage quoted by the 
lower appellate court from that judg- 
ment, wherein it was said that if aban- 
donment or waiver is established, no 
question of discretion on the-part of the 
court would arise. The two cases relied 
upon by the trial court and referred to 
by thé lower appellate court at the very 
end of its judgment without naming them 
were of Dhanji . Pasu v. Karamshi 
Varjang {AIR 1951 Kutch 14) and Lal 
Singh v. Tej Mal (AIR 1954 Ajmer 75). 
There is nothing in these cases which 
could lead to the inference that on the 
facts of the present case the plaintiff 
could be said to have waived or aban- 
doned the contract. 


-21. This was sufficient for the dis- 
+ posal of this second appeal but Mr. G. P. 
Bharvaga appearing for the defendant- 
respondent urged that the Court should 
yet refuse to decree specific performiance 
of the contract for sale in the present 
case in the exercise of its discretion in 
the light of the rules laid down in Sec- 
tion 20 of the Specific Relief Act, 1963. 
` He urged that the contract gave an un- 
fair advantage to the plaintiff in view -of 
the phenomenal rise in the price of land 
in the meanwhile, and its specific per- 
formance would therefore, _ cause great 
hardship to the defendants who could 
lose their land, for what would be in 
the light and its present day prices, no- 
thing more than a song. Mr. Bhargava 


reinforced the argument by urging that- 


if the plaintiff had been in real earnest 
he would have set about the business of 
purchasing the land by seeing to it that 
the bhumidhari sanad or sanads were 
obtained as soon as possible 
defendants had done all that they could 
by depositing the amount of ten times 
the revenue on 24th or 25th May, 1966. 
It was suggested by Mr, Bhargava that 
the plaintiff did not have ready money 
as found by the trial court, and that. was 
the real reason why he invented an ex- 
cuse for not taking the sale in due time, 
and time having been made of the 
essence of the contract by the defen- 
dants’ notice dated 24th June, 1966 they 
were fully justified in forfeiting the 
earnest money and rescinding the con- 
tract by their notice dated 6th July,’ 1966. 
erence was also made in this context 
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to Section 16 (c) which says that specifie 
performance of a contract cannot be en- 
forced in favour of a person who fails 
to aver and prove that: he has performed 
or has always been ready and willing to 
perform the essential terms of the con- 
tract which are to be performed by him, 
Lastly Mr. Bhargava urged that the copy 


of the agreement Ext. 1 which . 
was the basis of the suit had 
been found to be forged by 
the trial court, The lower appellate 


court had not reversed that finding and 
in view of it the suit must fail, for the 
court cannot enforce the specific per- 
formance of a contract other than that 
sued upon by the plaintiff, and the 
document relied upon by the plaintiff 
having been found to be forged, the court 
cannot look to another paper for ascer- 
taining the terms of the contract to be 
enforced. 

22. It is no doubt true that since the | 
year 1966 when the contract in suit was 
arrived at or even since January 1968 
when the suit was filed, the prices of 
land have risen many. fold throughout | 
India, particularly in urban areas on ac- 
count of increasing pressure on land 
with the general increase in population 
all round and the movements from vil- 
lages to cities, and also, in no small mea- 
sure on account of inflation, the general 
increase in the prices of things and the 
corresponding fall in the value of cur- 
rency. Nevertheless I do not think , that 
the court ‘would be: entitled to make anyi 
allowance in favour of the defendants on 
account of the lapse of about 13 years 
since January, 1969 when the suit was 
instituted, and of about 15 years since 
the contract was entered into between 
the parties. The court has to look to the 
conduct of the parties for judging whe- 
ther the specific performance of a con- 
tract, of this nature ought to be refused 
or not, in the. exercise of its discretion 
on the guidelines provided by Section 20 
of the Specific Relief Act. On the conduct 
of the parties, as has been seen above, 
it does not appear to me that the plain- 
tiff could be blamed for anything which 
he did except probably for not entering 
into a duel with the defendants every 
time the defendants sent a communica- 
tion to him. I have also found that it 
were the defendants who had been un- 
justifiably insisting on the execution of 
the sale-deed even before the order for 
the issue of a Sanad was passed by the 
Assistant Collector in their favour. They 
were not competent to sell the land aft 
the 
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plaintiff served his notice dated 14th 
November, 1968 requiring the defendants 
to execute the sale-deed soon after he 
came to know that the bhumidhari sanad 
or sanads had been prepared, but the 
defendants were not prepared to execute 
the sale-deed although the prices of the 
land could not be said to have risen so 
appreciably between 1966 and 1968 as to 
have caused them any prejudice. I do 
not, therefore, think that the court would 
be justified in refusing to enforce the 
specific performance of the contract for 
sale in the present case on any of the 
grounds specified in Sec. 20 of the Spe- 
cifie Relief Act. 


23. As to the plaintiffs readiness and 
Willingness to perform his part of the 
contract, Section 16 (c) of- the Specific 
Relief Act is in the following terms: 


“16. ‘Specific performance of a contract 
cannot be enforced in favour of a per- 
son— 


(a) who would not be entitled to re- 
cover compensation for its breach; or 


(b) who has become incapable of per- 
forming, or violates any essential term 
of, the contract that on his part remains 
to be performed, or acts in fraud of the 
contract, or wilfully acts at variance 
with, or in subversion of, the relation 
~ intended to be established by the con- 

tract; or , 


(c) who fails to aver and prove that he 
has performed or has always been ready 
and willing to perform the essential 
terms of the contract which are to be 
performed by him, other than terms the 
‘performance of which has been prevent- 
ed or waived by the defendant. 

Explanation:— For the purposes 
clause (c), ` 


(i) where a contract involves the pay- 
ment of money, it is not essential for the 
plaintiff to actually tender to the defen- 
dant or to deposit in court any money 
except when so directed by, the court. 

(ii) the plaintiff must aver perform- 
ance of, or readiness and willingness to 
perform, the contract according to its 
true construction.” à 
The present case is not one where the 
plaintiff did not aver that he had per-. 
formed or had always been ready and 
willing to perform the essential terms 
of the contract-which were to be per- 
formed by him, Clause (1) of the Ex- 
planation shows, that it was not necessary 
for the plaintiff to have actually tender- 
ed the money to th: defendants or to 
deposit it in court, unless he was direct- 


of 
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ed so to do by the Court. Clause (ii) says 
that the plaintiff must be willing to per- 
form the contract according to its true 
construction. The plaintiff had in this case 
done all that he could to require the de- 
fendants to execute the sale-deed and 
the aforesaid discussion of the facts and 
the conduct of the parties on the ques- 
tion whether the plaintiff was justified 
in refusing or omitting to take the sale 
unless the defendants had obtained the 
Bhumidhari Sanad and had apprised the 
plaintiff of the fact of having done so 
by notice in writing would show that the 
plaintiff did all that which could be rea- 
sonably expected of him to do as the 
purchaser of the land agreed to be sold 
by the defendants. It cannot be said that 
the plaintiff was not always ready’ and 
willing to perform the essential terms 
of the contract which were to be per- 
formed by him. 


24. Lastly about the finding that Ext, 
I is not the genuine agreement between 
the parties or that Ext. “A~36 was a 
genuine copy, I am constrained to say 
that a bare look at the two documents 
shows that Ext. I could not possibly be 


‘forged, and Ext. A-36 could not possibly 


but be a copy of the agreement that was 
executed between the parties. The finding 
arrived at by the trial court on this 
point is wholly conjectural, Further as 
Noticed above, the parties were not on 
issue on any such question, and that 
seems to be the reason why the lower 
appellate court did not waste its breath 
in going into the trial court’s finding and 
expressly setting it aside, more so be- 
cause it had decided to dismiss the suit 
on another ground. I am of the view that- 
the parties not being on issue on the 
question whether Ext. 1 was forged and 
whether Ext. A-36 was a correct copy of 
the agreement arrived at between the 
parties, the finding recorded by 
the trial court on that point is illegal. 
The judgment of the court shows that 
according to the defendants’ case Ext. 
A-36 was the carbon copy of the original 
agreement which was executed’ between 
the parties. A bare look at Ext. A-36 


, would show even to the naked eye that 


it could not be a carbon:copy but was 
originally typed. The manner of forgery 
of a part only of the signatures of the 
first defendant on the revenue stamp 
that has been suggested on behalf of 


the defendants is unbelievable. Further 
there being no difference between any 
of the essential terms of the contract 


between the parties as incorporated in 
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Ext. I from those incorporated in Ext. 
A-36 it is impossible to believe that 
the plainitff world have destroyed | the 
original by removing the revenue stamp 
therefrom and forging another document 
for filing the suit and spending all that 
money and taking all that risk. The rea- 
sons given by the trial court for holding 
Ext. I to be forged are all conjectural 
and its finding on that point appears to 
me to be plainly perverse and I do. not 
propose to write another nine sheets of 
foolscap paper to deal with the same. 
The agreement, was duly proved by the 
plaintiff and the defendants’ denial of 
the same was false. The plaintiff had very 
clearly and candidly explained the dif- 
ference between Ext. A-36 and Ext. I 
„and his statement was more probable and 
inspires confidence. 


25. In the result this appeal must be 
allowed. However, before specific per- 
formance of the contract could be, grant- 
ed, it appears necessary in this case to 
specify the area of the lend to be sold 
and the price to be paid therefor. Accord- 
ing to the terms of the contract the 
plaintiff is entitled to a 10 feet wide pas- 
sage on the southern side of the land. 
The site plan Ext. A-19 on the record 
does not show any 10 feet wide passage 
within the plotted area of 3770%/, sq- 
yards of the land. From the direction 
_ mark on the map, it is not clear which 
is the southern side of the plot of land 
that was agreed to be sold, for the south 
points to what may be described as the 
south-western corner of the plot and not 
to the scuthern side. The topography 
shows that there is a passage (Railway 
road) on the west leading to the land 
agreed tc be sold, it could be reasonably 
said that the southern side could be 
either the western side measuring 54 feet 
plus 116 feet 3 inches, total 170 feet 3 
inches or the southern side measuring 
224 feet. On this point in spite of the 
fact that thé defendants’ case has failed, 
I would like to give the benefit of doubt 
to the defendants by holding that the 
area of 10 feet wide land for the Rasta 
to be excluded in computing the price 
was 1172 sq. ft. and 6 sq. inches or 130'/s 
sq. yds. Deducting this from the total 
area of 3770'/4 sq. yards, the area of the 
land for ‘which the plaintiff had to pay 
at the rate of rupees six per sq, yard 
works out to 3640 sq. yards. The plaintiff 
would thus be required to pay Rs. 21,840. 
The sum of Rs. 1,000 paid as advance or 


earnest money would of course be requir- | 


ed to be deducted out of it and the. plain- 
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tiff must pay the amount of Rs, 20,840 
in addition to the expenses to be incur- 
red on the execution of the sale-deed of 
the land shown in Ext. A-19. 

26. In the result the appeal is allow- 
ed with costs. The suit for specific per- 
formance of the agreement Ext. I dated 
21st April, 1966 is decreed with costs 
throughout, The plaintiff shall deposit 
the sum of Rs. 20,840 in the trial court 
within three months from today and the 
two defendants (the first defendant being 
now represented by - defendant-respon- 
dents Nos, 1/1 to 1/5) shall execute the 
sale-deed conveying the area of 3770'/s 
sq. yards as shown in the plan Ext. A-19 
to the plaintiff and put him into actual 
possession of the land sold, within 2 


` weeks of being informed, by notice, of 


the deposit of that amount in court by 
the plaintiff. The costs of stamp duty and 
registration and other incidental expenses 
shall be borne by the plaintiff. In case 
the defendants failed to execute the sale- 
deed or to put him into actual possession 
of the property sold, the plaintiff shall be 
entitled to have the sale-deed of the 
said land executed by the court and ob- 
tain possession thereon by the process 
of court, by putting the decree into ex- 
ecution in accordance with law. Ext. A-19 
or a true copy thereof shall form part of 
the sale-deed to be so executed. The 
amount so deposited by the plaintiff in 
court shall be payable to the defendant- 
respondents after setting off the costs 
awarded to the plaintiff and shall be paid 
over by the court to. the défendant- 
respondents as soon,as may be after the 
Sale-deed has been executed in the plain- 
tiffs favour and he has been put into 
possession of the property sold. In case 
the plaintiff fails to deposit the amount 
of Rs, 20,840 within three months, the 
suit shall stand dismissed with costs 
throughout. 

Suit dismissed. 
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Dharampal Gir and another, Appellants 
v. Smt. Angoori Devi, Respondent. - 
Second Appeal No.. 2126 of 1973, 

13-1-1981.* i 
Registration Act (16 of 1908), S. 17 (b) 
— Admissibility of document in evidence 

— (Evidence Act (1872), S. 92). ; 


*Against judgment and decree of B. K. 
Srivastava, Civil J., Bulandshahr, 
17-8-1973. 
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- A bare perusal of ‘sub-sec. (b) of Sec- 
tion 17 of the Registration Act shows that 
other non-testamentary ' ‘instruments 
which purport to create, declare, assign, 
limit or extinguish whether in present or 
in future, any right, title or interest in 
immovable ‘property of the value of 
Rs. 100 or more has got to be registered. 
In the instant case the writer of docu- 
ment: had clearly stated that she is the 


„absolute owner of the property in dispute 


and in respect of the aforesaid property 
she entered into an agreement not to 
alienate during her lifetime and that the 
aforesaid property would go to the heirs 
of the husband after her death. From the 
aforesaid agreement it is clear that there 
was no antecedent title admitted in the 
aforesaid deed in respect of the heirs. 
The writer of document categorically 
stated that she is the absolute owner. 
Therefore, the terms of the agreement 


. clearly create an interest in the disputed 


property in future in favour of ‘the heirs 
and would clearly amount to transfer of 
property in future in favour of the heirs. 
Thus in absence of document being re- 
gistered the same would be inadmissible 
in evidence. AIR 1937 All 578 (FB), AIR 
1938 All 170 and AIR 1955 SC 481, Foll. 


(Para 7) 
Cases Referred: Chronological Paras 
AIR 1955 SC 481 , “10 


AIR 1938 All 170: 1938 All LJ 23 8, 9 
AIR 1937 All 578: 1937 Al’ LJ 627 (FB) 
8, 9 

S. N. Agarwal, for Appellant; B. A. 
Madhyan, for Respondent. 
_JUDGMENT:— This is a' plaintiff's se- 
cond appeal arising out of a suit for re- 
straining the defendant by means of a 
permanent injunction from alienating the 
properties detailed at the foot of the 
plaint. 

2. According to the plaintiffs case one 


Narottam Gir had half share in plots Nos.` 


241 measuring 3 Bighas 5 Biswas and 599 
measuring 5 Biswas situate in Sikandra- 
bad, district Bulandshahr. The aforesaid 
Narottam Gir had four sons, namely, 


_ Dharampal Gir, Parmeshwari Dayal Gir, 


the two plaintiffs, Madan Gir, the deceas- 
ed husband of defendant-respondent, 
Smt, Angoori Devi, and Pooran Gir. 


, Madan Gir husband of defendant-respon- 


dent Smt. Angoori Devi, pre-deceased his 
father Narottam Gir and after his death 
Smt. Angoori Devi, defendant-respon- 
dent, went away to her parents’ place. 
Defendant-respondent, Smt. Angoori Devi 
however, came again to the plaintiffs 
house after the death of Narottam: Gir, 


Dharampal  v. - 


. evidence, 
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The name of the defendant-respon-` 
dent was: got mutated in village record 
for her consolation even though she had 
no share in the property and the defen- 
dant-respondent in turn agreed that she 
would hot transfer the property in her 
lifetime for which she executed a deed on 
26-12-1968. The plaintiffs alleged that in 
defiance of the aforesaid undertaking, she 
is now threatening to transfer the pro- 
perty over which her name had been 
mutated as a consolation. The suit giving 
rise to the present second appeal was, 
therefore, filed for a permanent injunc- 
tion restraining her from transferring this 
property to any one. 


3. The aforesaid suit was contested by 
the defendant on the ground that her hus- 
band had died subsequent to the death 
of his father. It was also pleaded that she 
had never executed any deed limiting 
her right not to transfer the property in 
her lifetime and that the aforesaid deed 
had been. obtained by fraud and undue 
influence. It was also pleaded that the 
deed of agreement was inadmissible in 


‘ 


4. The trial court held’ that the hus- 
band of the defendant-respondent had not 
pre-deceased his father. It also found that 
the defendant-respondent had executed 
a deed by which she had agreed not to 
transfer her property in her lifetime and 
that after her death the property was to 
go to the brothers of her husband. How- 
ever, the trial court held that the agree- 
ment being unregistered was inadmissi- 
ble and thus did not confer any rights 
upon the plaintiff, The suit was accord- 
ingly dismissed. Feeling aggrieved the 
plaintiffs filed an appeal which has also 
been dismissed. f 

5. A bare perusal of the lower appel- 
late court’s judgment would show that 
the plaintiffs before the lower appellate 
court have not challenged the findings 
recorded by the trial court in respect of 
the question as to whether Madan Gir 
had pre-deceased Narottam Gir. Regard- 
ing the execution of the agreement a 
finding has been recorded in favour of 
the plaintiffs that the defendant-respon- 
dent did execute the agreement (Exhibit 
2). The only question which was agitated 
before the lower appellate court was as 
to whether the agreement, Exhibit 2, was 
admissible in evidence or not. . 


6. Section 17 of the Indian Registra- 
tion Act details the instruments which 
require registration. Section 17 (b) of the 


Act provides:— 
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“Other non-testamentary instruments 
which purport or operate to create, de- 
clare, assign, limit or extingizish, whether 
in present or in future, any right, title 
er interes:, whether vested or contingent, 
~: of the value of one hundred rupees and 
‘upwards, te or in immoveable property.” 


7. The learned counsel for the appel- 
lant has firstly urged that the Agreement 
(Ext. 2) amounts to a family settlement 
by which no\interest in the property has 
been created in favour of any one and 
this does not require registration under 
Section 17 (b) of the Indian Registration 
Act. I.am unable to dccept the aforesaid 
contention raised by the learned counsel, 
A bare perusal of sub-sec, (b) of 5. 17 of 
the Registration Act shows that - other 
non-testamentary instruments which pur- 
port to create, declare, assign, limit or 
extinguish whether in present or in fu- 
ture, any right, title or interest in im- 
moveable property of the value of Rs, 100 
or more iras got to be registered. A bare 
iperusal of Agreement (Exhibit -2) would 
\elearly show that the defendant in the 
'aforesaid document has clearly stated 
that she is the aboslute owner of the pro- 
` [perty in dispute and in respect of the 
aforesaid property she entered into an 
agreement not to alienate during her 
lifetime and that the aforesaid property 
would gc to the heirs of ‘the husband 
after her death. From the aforesaid agree- 
ment it is thus clear that there was no 
antecedent title admitted in the aforesaid 
deed in respect of the plaintiff. The de- 
fendant categorically stated that she is 
the absolute owner..If that be so, the 
terms of the agreement clearly create an 
interest in the disputed property in, future 
in favour of the plaintiff and would 
clearly amount to transfer of property in 
future in favour of the plaintiff. 

_ % The learned counsel for the appel- 
_ lant has placed reliance on two decisions 
of this court reported in Mt. Mahadei 
Kunwar v. Padarath Chaube (AIR 1937 
All 578) (FB) and Sultan Ahmad a 
v. Sirajul Haque (AIR 1938 All 170). 

my opinion, both the aforesaid cases do 





not support the propositionsraised py the . 


learned counsel for the appellant. 

9. In Mt. Mahadei’s case (supra) a 
Full Bench of this Court clearly’ laid 
down: — 

sss On the strength of these auth- 
orities the Full Bench held that the pro- 
nouncements of their Lordships of the 
P. C. were sufficiently clear to put it be- 
yond doubt that im the usual type of the 
family arrangement there is no question 
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of any property (the admitted title to. 
which rests in one of the. parties) being 
transferred to onejor the other parties 
and there is no~ transfer of ownership 


, Such as is necessary to bring the transac- 





tion within the definition of “exchange” . 


in S. 118 of the Transfer of Property Act, 
Of course, there may be a family settle- 
ment in which there is some transfer of 
property as well along with the settle- 
ment of the dispute, which to the extent 


of .such transfer would stand on a dif~ 


ferent footing.” (emphasis. provided), 


From the aforesaid it is thus clear that 


~ 


even in the case | | of family settlement : 


what has to be seen is that whether 
under the family | settlement there has 
been any transfer of property or not,.and 
in case there has been a transfer of pro- 
perty, the same would require registra- 
tion. However, in ‘the case of a family 
settlement where there is antecedent title 
in the parties to the family settlement 
and there is only a relinquishment of the 
claim and not creation of any right in 
favour of any person of. the family the 
same may not amount to transfer of pro- 
perty requiring registration. As has been 
seen from the agreement (Ext. 2) in the 
present case there is clearly a creation 
of interest in favour of the plaintiff by 
the defendants and thus it cannot be said 
that it was a case) of recognition of the 
title of the plaintiff by the defendant and 
réjinquishment of| some right or” 
Claim by the defendant. To the same 
effect is the decision of this Court in the 
case of Sultan Ahmad Khan (supra). 


` 10: The learned counsel for the appel- 
lant has also reliéd on a Supreme Court 
decision reported jin Sahu Madho Das v. 
Mukand Ram (AIR 1955 SC 481). In the 
aforesaid case it was held:— 

Tai The legal! position in such a case 
would be this. The arrangement or a 
compromise would set and define that the 
titie claimed by A to all the properties 





_in dispute was his absolute title as claim- 


ed asserted’ by him and that it had always 
resided in him. ‘Next, it would effect a 
transfer by A to B. C and D (the other 
members to the arrangement) of proper 
ties X, Y and Z and thereafter B, and 
D would hold their n ag titles 
under the title derived from A. But in 
that event, the formalities of law about 
the passing of title by transfer would 
have to be observed, and now either re- 


L 
gistration or twelve years adverse pos- 
(emphasis 





session would be necessary.” 
Delon WOU SS Dorre 
provided). _ 


some : 


+ 
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From the aforesaid case itis thus cl2ar 
that it has been clearly laid that in a case 
in which absolute title is being claimed 
to the property and thereafter it is bemg 
sought to be transferred either in pre- 
sent or in future to another person,. the 
formalities of law about the passing of 
title by transfer would have to be ob- 
served and registration would become 
necessary, In my- opinion, the present 
case instead of helping the learned cown- 
sel for the appellant goes against ham. 
The finding recorded by the two courts 
below. on the aforesaid question, in ny 
opinion, does not suffer from any erzor 
of law requiring interference in this se- 
cond appeal. The document, in my op-n- 
ion, requires registration and in the ab- 
sence of the document being registered 


the same was inadmissible in evidenze., 


11; The learned counsel for the appeal- 
lant then urged that the Agreement (Ext. 
2) is only a personal covenant running 
with the property and does not amo.nf 
to transfer of property. In‘my  opinien, 
the argument raised has no force for fhe 
reason already stated above. The agree- 
ment Exhibit 2 has been held above, 
creates an interest in the property in 
favour of the plaintiff and thus clearly 
amounts to transfer of property, 


12. No other point has been pressed 
before me. For the reasons stated above 
the present second appeal fails and is 
accordingly ‘dismissed. However, in tie 
circumstances of the case the parties shall 
bear their own costs, 


; : , Appeal dismissed, 
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Majid and others, Petitioners v. Muna-- 


fait and another, Respondents. 


Civil Misc. Writ No. 976 of 1979, E/-. 


29-1-1981. 


Constitution of India, Art. 226 — U. P. 
Land Revenue Act (3 of 1901), S. 34 — 
Writ petition against order of Board pf 
Revenue regarding entry of name in rz- 
venue records — No question of ent:y 
conferring title upon petitioner, involved 
‘— Writ petition is not maintainable — 
Alternative remedy through regular 
courts open to the petitioner. AIR 1957 
All 205, Foll. (Paras 2 & 1) 
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Cases Referred: Chronolegical Paras 
AIR 1957 All 205: 1956 All LJ 807 (1) 3 
R. K. Jain, for Petitioner. 


ORDER:— This writ petition is against 
the judgment of Sri M. C. Sharma, 1.A.S. 
Member, Board of Revenue dated 28-12- 
1978 and arises out of proceedings under 
the provisions of U, PÈ teed Revenue 
Act. 


Z. It is well known that no writ. peti-}. 
tion lies against the order of the Board 
of Revenue where the only question im} 
volved is as. to who should be entered in 
the revenue records. 


3. In this connectiom it is necessary to 
quote the follawing observation of a Di- 
vision Bench of this Court made in 1956 
All LJ 807 (1): (AER 1957 All 205) Jai 
pal v. Board of Revenue, U. P. Allaha- 
pads: rÁ ` 

ieee -It has, however, been: the consist- 
ent practice of this Court mot to inter- 
fere with orders made by the Board of 
Revenue im eases in whieh the only ques- 
tion at issue is whether the name of the 
petitioner be entered im the recordi of 
rights, That record is: primarily main- 
tained for revenue purposes: and am entry 
therein has reference only to passessiom 
Such an entry does not ordinarily confer 
upon the person in whose favour it is 
made any title to the property in. ques- 
tien, and his right to establish his. title 
thereto is expressly reserved by Sec 
tion 40 (3) of the Act. The only exception 
to this general rule is in those cases: im 
which the entry itself confers a title oan 
the petitioner by virtue of the provisions 
of the U. P. Zamindari Atholitiom , and 
Land Reforms Act. This petition does not 
fall in that class and we think, therefore, 
this Court should not entertain it.” 


4. In the present case also I think 
that no question of the entry conferring 
tifle upon the petitioner is involved, 
hence the writ petition is not maintain- 
able. The petitioner has an alternative 
remedy to seek his remedy in regular 
courts, 


5. In this view of the matter the writ 
petition lacks merit and’ deserves dis- 
missal. Accordingly, I dismiss the writ 
petition, but direct the parties to bear 
their own costs, f 


Petition dismissed. 
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s S. D. AGARWALA, J. 

Kallan, Applicant v, The District Judge, 
Allahabad and others, Opposite Parties. 

Civil Misc. Writ No. 8782 of 1979, D/- 
29-1-1981. 

(A) Constitution of India, Art. 226 — 
Writ petition — Question of lav — Suit 
for èviction — Question as to maintain- 
ability of suit on ground of non-filing of 
suit by a co-owner — Petitioner not rais- 
ing question before revisional court — 
Petitioner permitted to raise the question 
in application under Art. 226, the same 
being question of law. (Para 4) 


(B) Transfer of Property Act (4 of 
1882), S. 105 — Suit for eviction — Co- 
owner letting out premises alone filing 
suit without including other co-owner — 
Suit is maintainable. 


- Where the suit for eviction was filed by 
the co-owner letting out the premises, 
the suit could not be said to be not main- 
tainable on ground that the other co- 
owner of the premises had not filed the 
suit. (Para 10) 

The person who transfers to the trans- 
feree a right to enjoy the property is the 
only lessor and no one else. Therefore, 
the owner who is lessor. alone is neces- 
sary to be made ‘a party to the suit for 
eviction and not a person who is only 
a co-owner but not a co-lessor. 1977 
(UP) RCC 17: AIR 1977 NOC 2 (All), Dis- 


ting. (Pará 10) 
Cases Referred: Chronological Paras 
AIR 1980 All 27 ; 7 
AIR 1977 NOC 2: 1977 (UP) RCC 17: 
‘1977 All LJ 251 ' 9, 10 
AIR 1976 SC 2335 i 5. 


` M. S. Negi, for Applicant; Gyan Pra- 
kash and P, C. Gupta, for Opposite Par- 
ties. : 


ORDER:— This is a petitian under 
Art. 226 of the Constitution arising out 
of proceedings in Suit No. 633 of 1977 fil- 
ed by opposite party No. 3 against the 
petitioner for ejectment and arrears of 
rent and damages. The premises in dis- 
pute is 16/11 Colvin Road, Allahabad. 
The case of opposite party No. 3 land- 
lord was that the petitioner was a'tenant 
in the premises in dispute at the rate of 
Rs, 40 per mensem and since. he did not 
pay the rent in spite of a notice’ of. de- 
mand he was a defaulter in the eye of 
law. The suit was contested by the peti- 
tioner on thé ground that the rate of rent 
was Rs. 150° per mensem and not Rs. 40 


CY/CY/B520/81/PGS/SNV 


Kallan v, District Judge, Allahabad 


‘by the petitioner before the 


` ant. It is, 


A.L R. 
as alleged by the landlord. It was also 
contended that opposite party No. 3 was 
not the owner and landlord of the dis- 
puted premises and Sri A. K. Agarwal 
was also the owner of the disputed pre- 
mises. 


2. The Judge Small Cause Court 
held that opposite party No. 3 was the 
landlord of the premises and the rate of 
rent was Rs. 40 per mensem. It was, 
therefore, held that the petitioner was a 
defaulter and the suit was consequently 
decreed by the court by judgment dated 
22nd Nov., 1978. Against the judgment 
dated 22nd Nov., 1978 a revision was 
filed by the petitioner under Section 25 
of the Provincial Small Cause Courts Act, 
The revision was dismissed by the Dis- 
trict Judge, Allahabad, on 19th Jan. 
1979. Against the decision dated 19th 
ae 1979 the present petition has „been 

ed. 


~ 3. Learned counsel for the petitioner 
has urgéd that the present suit was not 
maintainable as A. K. Agarwal, who was 
one of the co-owners of the disputed pré- 
mises has not filed the suit. 


4.’ I have heard learned counsel forl 
the parties, At the outset it may be stat- 
ed that this question was not canvassed 
revisional 
court but since it is a question of law I 
permitted the petitioner to raise this 
question. 


5. The petitioner- has relied on the 
statement of opposite party No. 3 where- 
in it has been admitted by opposite party 
No. 3, A. K. Agarwal was one of the co- 
owners of the disputed premises and it 
was, therefore, urged that since A. K, 
Agarwal, who was one of the co-owners, 
has not filed the suit, the suit is not main- 
tainable. In Sri Ram Pasricha v, Jagar- 
nath, AIR 1976 SC 2335 the Supreme 
Court had occasion to consider this ques- 
tion. It was opined by Goswami, J. who 
delivered the judgment for the court as 
follows: . 


“The relation between the parties be- 
ing that of landlord and tenant, only the 
landlord could terminate the tenancy and 
institute the suit for eviction, The tenant 
in such a suit is estopped from question- 
ing the title of the landlord under'S. 116 
of the Evidence Act. The tenant cannot 
deny that the landlord had title to the 
premises at the commencement of’ the 
tenancy. Under the general law in a suit 
between landlord and tenant the question 
of title to the leased property is irrelev- 
therefore, inconceivable to 


1981 Mansa Tewari v. 


throw out the suit on account of. non- 
pleading of other co-owners as such,” | 


6. In the present case it has .been 
found by the Judge, Small Cause Court 
that opposite parzy No. 3-is the landlord 
of the premises, In the circumstances the 
principle laid down in the above case by 
the Supreme Court fully applies to the 
. present case. 

7. A similar question was considered 
by this Gourt in Rani Charan v. Ved Pra- 
kash, AIR 1980 All 27, A N. Verma, J. 


has taken the view that the mere fact 
that the plaintiff lessor shared the rent 
received with his co-sharers, does not 


make the co-sharer also a lessor of the 
tenant and as such the person who re- 
céives the rent has a right to determine 
the tenancy as well as a right to file a 
suit for eviction without joining the other 
co-owners, 

8. In view of the above I do not find 
any force in the submission made by the 
learned counsel for the petitioner. 

9. Learned counsel for the petitioner 
has placed specific reliance on the case 
of Smt. Sarju Devi v. Prescribed Auth- 
ority, 1977 (UP) RCC 17: (AIR 1977 NOC 
2) (All. In Smt. Sarju Devis case 
(supra) it has been observed as. follows: 

“Sri Shanti Bhushan is right in his 
submission that under the -general law 
all the co-owners should join in a suit 
for eviction of the tenant and that it is 
not open to some of the co-owners to 
bring a suit for eviction of the tenant’ un- 
less the remaining co-lessors have auth- 
orised the former to bring the suit for 
eviction.” 


10. Leraned counsel for the eoim 
has placed specific reliance on the word 
‘co-owners’ used in the above paragraph. 
Tt is clear that zhe Bench had used the 
words ‘co-owner’ as well as ‘co-lessor’. 
The intention of the court was to hold 
that if a co-lessor is also a co-owner then 
‘fit would be necessary that the said co- 
owner should join in a suit for eviction 
of a tenant. It kas not been laid down 
that even though a person is a co-owner 
but he is not a co-lessor then too it is 
necessary that he should join in a suit 
for eviction. This position of law is fur- 
ther clear from ‘the fact that under S. 105 
of the T. P. Act the person who. trans- 
fers to the transferee a right to enjoy 
the property is the only lessor and no 
one else, Therefare, the owner who, is 
the lessor alone is necessary to be made 
a party to the suit for eviction, In the 
circumstances, the case of Smt. Sarju 
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Devi (supra) does not assist the peti- 
tioner. 


11. Ir the result tke petition fails and 
is accordingly dismissed. The petitioner 
is, however, granted three months’ time 
to vacate the premises. Immediately after 
the expiry of three months the petitioner 
shall hand over vacant possession to op- 
posite party No. 3. In. the circumstances 
of the case parties shall bear their own 
costs, 

Fetition dismissed, 


AIR 1981 ALLAHABAD 169 
V. K. MEHROTRA, J. 


- Mansa Tewari and others, Appellants v. 
Subh Narain and others, Respondents, 

Ex. Second Appeal No. 369 of 1972, DI- 
5-12-1980.* 

Civil P. C. (5 of 1908), S. 144 — Second 
appeal against decree granting possession 
to plaintiffs of agricultural plots — High 
Court staying ejectment of defendants on 
payment of certain amounts — Abate- 
ment of appeal on commencement of con- 
solidation operations — Further order 
directing payment of amount to party 
ultimately winning in consolidation pro- 
ceedings — Refusal to order refund of 
deposited amount is ‘proper in view of 
High Court’s (Superior Court’s) Order —- 
S. 144 is not attracted. (Case law dis- 
cussed), (Paras 9, 11) 
Cases Referred: Chronological Paras 
AIR 1975 All 102: 1974 All LJ 751 (FB) 

10 
AIR 1974 All 479: 1974 All LJ 430 7 
AIR 1956 All 663: 1956 All LJ 325 6. 
AIR 1953 SC 136: 1953 All LJ 249 -8 
(1871) 40 LJPC 1: 17 ER 120: 24 LT 111, 

Rodger v. Comptoir D’Escompte de 

Paris. 5 

H. S. N. Tripathi, for Appellants; Ra- 
jeshji Varma, for Respondents. 


JUDGMENT:— This appeal arises out 
of proceedings under Section 144, C.P.C. 
The necessary facts are these: ‘Subh 
Narain and his two brothers, who are the 
first three respondents in this appeal, fil- 
ed Suit No. 359 of 1961 against Mansa 
Tewari and two others, the present ap- 
pellants, and Vishwa Nath and . others, 
who have been impleaded as respondents 
second. set, for possession over some agri- 
cultural plots. The suit was decreed by 
the trial court and that decree was up- 


*Against. judgment and decree of ‘learned 
Civil J., Deoria, D/- 21-5-1971. | 
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held by the lower appellate court. The 
present appellants filed a Secon Appeal 
in this. Court. In the appeal they also 
moved an application praying that their 
ejectment be stayed-during the pendency 
of the appeal. On condition that a sum of 
Rs. 300 was' deposited by the 15th of July 
each year beginning from July, 1965, this 
court stayed: their ejectment, A sum of 
Rs, 1,500 in all was deposited in pursu- 
ance of that order, 

2. During the pendency of the Second 
Appeal, the area in which the plots in 
dispute were situate, became subject to 
consolidation operation under the provi- 
sions of the U. P. Consolidation of Hold- 
ings Act. On ‘December 10, 1969 an order 
was passed by this court abating the ap- 
peal and the suit. Later, on April 12, 1971 
a further order (Ext. 1) was passed by 
this court directing that the money lying 
-in deposit in the trial court in pursuance 
of the interim order passed by it, shall 
remain in deposit and would * be paid to 
the party which ultimately won in the 
consolidation proceedings, 

3. Befere the order (Ext. 1) of this 
court, the present appellants moved an 
application under Section 144,.C.P.C. for 
_ refund of the money deposited by them 

in pursuance of the ad interim arder. of 
this court. The trial court allowad that 
application and held, in its ordar dated 
May 29, 1970, that the appellants were 
entitled to withdraw that amount. Ag- 
grieved by that order, 
responden-s filed an appeal which- was 
disposed cf by the lower appellate court 
on May 21, 1971, The lower appellate 
court did not consider the merits of the 


contention raised on behalf of the plain- - 


tiffs but keld. that the present appellants 
could not withdraw the amount in view 
- of the order (Ext. 1) of this Court. Con- 

.. sequently, the present Second Appeal. 


4. The submission of Sri H. S. N. Tri- 
pathi, appearing for the appellants, is 
that the lower appellate court cemmitted 
an error in refusing to go into the merits 
of the. controversy and holding that -the 
present appellants were preclud2d. from 
withdrawing the amount deposited. by 
them during the pendency of the Second 
Appeal on account of the subsequent 
order of this Court, He has argued that 
the view taken by the trial court deséerv- 
ed to be upheld because the matter was 
squarely covered by Section 144, C.P.C. 
and the subsequent order of this Court 
could not affect the appellants’ ‘right to 


restitution by obtaining refund of the 


amount deposited by them. 
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the plaintiff - 


„and the parties wil 


{ 


ALE. 


5. Sub-section (1) of Section 144 as 
applicable in. Uttar) Pradesh at the relev- 
ant time was in the following terms. 

"144, Application for restitution: (1) 
Where and in so far as a decree or an order 
is varied or reversed in appeal, -revision 
or otherwise, the court of first instance 
shall, on the application of any party en- 
titled to any benefit by way of restitution 
or otherwise, cause such restitution to 
be made, as will, so far as may be, place . 
the parties in the | position which they 
would have occupied but for such decree 





_or order or such part thereof as has been 


varied or reversed;| and, for this purpose, — 
the court may make any orders, includ- 
ing orders for the refund of costs and for 
the payment of interest, damages, com- 
pensation and mesne profits, which are 
properly couse on such variation 
or reversal.” 
In Rodger v. Comptoir D’Escompte ` de 
Paris, (1871) 40 LJPC 1, Lord Cairns ob- 
served that “one of the first and highest 
duties ofall courts. is to take care that 
the act of the court does no ‘injury to the 
suitors and when the expression “the act 
of the court” is’ used it does not .mean 
merely the act of the primary court or 
of any intermediate court of appeal but 
the act of the court as a whole from the 
lowest court which entertains jurisdic- 
tion over the matter to the highest court 
which finally disposes of the case”. This 
is the equitable principle upon which the 
dockins of restitution is based, 





6. The effect of the order dated Dec- 
ember 10, 1969 abating the appeal and 
the suit is that everything done by the 
court in the suit will have to be reversed 

-have to be put back 
to the same position in which they were 
on the date of the!institution of the suit, 
In Vindhyachal Tewari v. Board of Re- 
venue (AIR 1956 All 663), a Division 
Bench observed (in paragraph 11 of the 
report) as follows; : 


“(11) As regards the PTE that 
S. 144, Civil P. C. |does not apply to a 
case in which the decree of the trial court 
has become null and void on account of 
the whole proceedings having abated by 
reason of subsequent legislation, we are 
of the opinion that the contention has 
no, force. Section 144, Civil P. C. applies - 
to all cases in which a decree or order 
is varied or reversed and when that is 
the case’ any party | entitled to any benefit 
by way of restitution or otherwise is en- 
titled to be placed! in the position which 
he would have occhpied but for such de- 
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cree or order which has been varied ` or 
reversed. 

A decree or order may ‘be varied in 
appeal or in revision, or in some other 
proceedings. It may be varied or revers— 
ed in a separate suit. It may be varied ` 
or reversed by subsequent legislation. An 
abatement of.a suit or proceeding had 
~ the effect of nullifying the entire suit or 
proceedings and. all orders and decrees 
passed in these proceedings. The abate- 
ment, therefore, had the effect of revers- 
ing the decree or orders so passed. F 
` Section 144, Civil P. C., therefore, in 
terms applies to the reversal of a decree 
or order by means of an abatement of 
the proceedings in which the decree or 
order was passed. It may be pointed out 
that S. 144, Civil P. C. applies to suit 
under the U. P. Tenancy Act, vide S. 243, 
U, P. Tenancy Act read with Lists 1 and 

2 of the Second Schedule.” 

7. In Lakhpati Singh v, Raghunath 
Singh (ATR 1974 All 479), it was observ- 
ed by a Division Bench of this Court as 
under:— 

“Learned counsel has contended that 
after the trial court’s decree it was put 

_ into execution and possession was obtain- 
ed by the petitioner. Thereafter, an ap- 
peal had been filed by the judgment-deb- 
tor. During the pendency of the appeal 
consolidation proceedings commenced. 
The appeal and the suit accordingly abat- 
ed under Section 5 of the Consolidation 
of Holdings Act. The judgment-debtor 
thereupon applied under Section 144, 
C.P.C. for restitution. The court below 
has directed the restitution, The peti- 
tioner has now challenged that order 
through this petition. i 


Once the suit has abated under law, 
the effect will be that everything done 
by the court in that suit will have to be 
reversed and the parties will have to be 
put back to the same position in which 
they were on the date of the institution 
of the suit. The purpose of Section 144; 
C. 'P, C. is exactly the same. Once the 
suit has abated no party can take ad- 
vantage or enjoy the benefit of the decree 
which has been set aside with thé abate-. 
ment of the suit. Proceedings under Sec- 
tion 144, C.P.C. follow as a necessary 
consequence to the abatement of the suit, 
The order passed by the court below does 
not thus suffer from any error of law.” 


8 These decisions clearly lay down 
that the decree directing the ejectment of 
the appellants would. have to be held to 
have been varied or reversed by the 
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order of abatement. The” real question 
that, however, merits consideration is as 
to whether*the appellants, in- claiming 
the refund of the amount deposited by 
them in pursuance -of the ad interim 
order of this court, are claiming the bene- 
fit to which they are entitled under such 
reversal of the decree directing their 
ejectment. The relief claimed must be 
properly consequential on the reversal 
or variation of the decree. The doctrine 
of restitution, according to the Supreme 
Court in Lal Bhagwant Singh v. Sri 
Kishen Das (AIR 1953 SC 136) is that 
“on the reversal of a judgment the law 
raises an obligation on the party to the 
record, -who received the benefit of the 
erroneous judgment to make restitution 
to the other party for what he had lost 
and it is the duty of.the court to enforce 
that obligation unless it is shown that 
restitution would be clearly contrary to 
the real justice-of the cause.” 


9. The facts of the instant case clearly 
indicate that in pursuance of the decree 
of ejectment the appellants had not been 
dispossessed nor had the plaintiff-re- 
spondents obtained any benefit under the 
decree. The provisions of section 144 
C.P.C. could, therefore, not be beld to 
apply to the present case. 

10. : It has been held by this court in. 
Gangadhar v. Raghubar Dayal (AIR 1975 
All 102 (FB)) that “it is permissible for 
the court to grant restitution under its 
inherent power when a person has been 
deprived of his property. due to an order 
of court which has subsequently been 
varied or reversed as being erroneous 
even if such party could not invoke, the 
powers of the.court under Section 144, 
C.P.C.” 


11. Where the court has to fall Gack 
upon its inherent power in the matter of 
grant or otherwise of restitution, it be- 
comes a matter of discretion with it 
which has, of course, to be exercised on 
sound judicial ‘principles with a view to 
advance the cause of justice. All that the 
lower appellate court has done in the in- 
stant case is'te refuse to endorse the 
order of the trial court, directing the re- 
fund of the amount to the appellants, in 
view of the circumstance that this court 
itself, in its subsequent order dated 
April 12, 1971 (Ext. 1) directed that the 
money shall remain in deposit and would 
be paid to the party which ultimately 
won in the consolidation proceedings, The 
refusal of the lower appellate court to 
uphold the order of the trial court was 
clearly just and its order was in exercise|’ 


172 All. 


of its discretion on the sound judicial 
principle that an order of the superior 
court has to be given effect to, particular- 
ly when the said order indisputably~ was 
not assailed or got reviewed by the ap- 
pellants in this court. 

12. The appeal has no merit and is 
dismissed. The parties shall, however, 
bear their own costs. l 

Appeal dismissed, 
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Durga Prasad, Appellant v. Brij 
Behari Lal and others, Respondents. 
F. A. F. O. No. 789 of 1980. D/- 19-2- 
1981.* 7 


(A) Civil P. C. (5 of 1908), O. 21, R. 66 
— Notice to judgment-debtor — Con- 
tents of — Notice need not contain 
pariculars under sub-rule (2) of R. 66. 

Order XXI, Rule 66 (2) provides that 
the proclamation for sale shall be drawn 
up after notice to the decree-holdér and 
the judgment-debtor. It is only after the 
notice has been served that the procla- 
mation is drawn up. There is no re- 
quirement that the notice should con- 
tain the particulars mentioned in sub- 
rule (2) of Rule 66 of O. 21. AIR 1972 
Pat 61, Rel. on. (Para 8) 


(B) Civil P. C. (5 of 1908), O. 21, 


`R. 110 (Allahabad) and O. 21, R. 66 — 


Requirement of sale proclamation being 


in handwriting of Court — Substantial 
. compliance of — Instance of. 
Where the Court in its own hand- 


order that necessary 
amendment be made in the previous 
sale proclamation and further ordered 
to issue the sale proclamation according- 
ly and a draft of the sale proclamation 
was before the court, it -was held that 
this was substantial compliance with 
the provisions of Rule 110 of Order XXI 
though it may not`be a literal com- 
pliance. (Para 9) 


(C) Civil P. C. (5 of 1908), Sec. 141, 
O. 5, Rr. 1 and 2. O. 21, R. 66 — S. 141 
inapplicable to execution proceedings — 
Copy of sale proclamation need not be 
annexed to notice to judgment-debtor 
under O. 21, R. 66. 


*Apainst judgment and order of I. P. 
Mittar Prasad J., Mirzapur, D/- 25-11- 
1980. : 


Cy/DY/B527/81/WNG 


writing passed an 
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filed an execution 


A.T. R. 
, Section 141 does not apply to ‘execu- 
-tion proceedings, Hence it cannot be 


argued that by virtue of the provisions 
of Section 141, the provisions governing 
suit contained in Order V. Rules 1 and. 
2 are applicable to execution applica- 
tions. Therefore, it is not necessary that 
along with the notice under Order XXI, 
Rule 66 issued to the judgment-debtor, 
a copy of sale proclamation should be 
annexed. AIR 1962 SC 1886 and AIR 
1955 All 353 (FB), Rel. on. (Para 10) 


(D) Civil P. C. (5 of 1908), O. 21, R. 90 


Proviso (added by Allahabad High 
Court) — Valuation of property to be 
sold — Objection as to — 


Stage at 

which it can be raised, s 
Where the judgment-debtor could 
have raised the objection to the valua- 
tion before the executing Court when 
the sale proclamation was drawn up, 
he would not be allowed to raise it sub- 
sequently in appeal. In this connection 
the proviso to Rule 90 of Order XXI 
added by the Allahabad High Court is 
clear. It provides that any objection 
which could have been taken before the 
sale proclamation was drawn up, can- 
not be raised subsequently. (Para 11) 
(Œ) Civil P. C. (5 of 1908), O. 21, R. 11 
— Verification — Para “kha” of execu- 
tion application verified — Application 
actually containing paras ‘“kha-1” and 
“kha-2” — Held that both paras were 
meant to be covered — There was only 
an irregularity causing no substantial 
prejudice, i (Para 13) 
Cases Referred : Chronological Paras 
AIR 1972 Pat 6l 8 
AIR 1962 SC 1886 10 
AIR 1955 All 353 : 1955 All LJ 96 (FB) 
; 10 
AIR 1945 PC 67 : 1945 All LJ 276 8 

S. P. Srivastava, for Appellant. 


JUDGMENT :— This is a judgment- 
debtor’s appeal against the dismissal of 
a petition filed by him under Order XXI 
Rule 90 of the Code. The decree-holders 
had obtained a money decree for Rup- 
ees 16,800/- along with interest at the 
rate of six per cent per annum against 
Durga Prasad the judgment-debtor. 

2. On 5-5-1975 the  decree-holders 
application. and on 
this application the court on 14-5-1975 
issued notice under Order XXI, 
Rule 54 of the Code fixing 19-7-1975. 
On 19-7-1975 it was found that the 
notice was not served. and thereafter 
on 19-7-1975 the court directed the de- 
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cree-holders to take steps within seven 
days to serve notice under: Order XXI, 
Rule 66: of the Code. On 1-10-1975 the 
decree-holders...having taken the steps 
the notice was ordered to be issued for 
6-12-1975. On 6-12-1975: the. court found 
that the notice had been duly-~served: 


No objection having been filed the ccurt._. Madan Mohan Kalani 


directed that the steps be taken to sell 
the property by auction. It was taen 
discovered that encumbrances had not- 
been mentioned in the notice served on 
the judgment-debtor and so the. ccurt 
directed a fresh notice under Order XXI, 
Rule 66 of the Code to be served on the 
judgment-debtor who was directec to 
file his objection by 27-2-1976.. Ihe 
court on that date fixed 1-3-1976 for 
settlement of the terms of proclama-ion 
for .sale. Before the date fixed on 2°-2- 
1976 an objection paper No. 22-C was 
filed by the judgment-debtor in which 
the judgment-debtor stated that there 
was no encumbrance on the property. 


On 1-3-1976 the court held ihe 
` notice to be sufficiently served 
on the iudgment-debtor. The - decree- 


holders were required to take steps in, 
execution for getting the auction sale 
done. On the judgment-debtor’s applica- 
tion 22-C the decree-holders were given 
time till 13-3-1976 which was the date 
fixed. The case was adjourned to 25-3-1976 
‘and from that date to 20-4-1976. On 
20-4-1976 the court directed that an 
amendment be made in the sale prozla- 
‘mation and reference to the encim- 
brance on the property be deleted. The 
‘order is in the handwriting of the court 
on 22-C which runs as under :— 

“No objection filed. Hence allowed. 
Necessary amendment be made in the 
sale proclamation. Issue a writ of sale 
by auction to Amin fixing 25-9-1976 
for auction and 1-6-76 for its return. 
Put up on 1-6-76 for further orders. 
Issue sale proclamation accordingly.” 


3. On 1-5-1976 an application 24-C 
was filed by one Madan Mohan Kalani 
who claimed that the property had keen 
mortgaged to him by the judgment- 
debtor and that Rs. 5,000/- were due to 


him towards the principal of the 
mortgage amount and Rs. 9,800/- to- 
wards interest coming to in all Fup- 


ees 14,800/- and that this amount wes a 
first charge on the mortgaged property 
which was being sold. It was prayec in 
this application that before the bids 
were started, this charge should be 
declared. This application was taken up 
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on 27-5-1976 and the_: court passed an 
order that the -decree-holders be inform- 
ed. As no copy of the mortgage deed 
had been filed, the prayer contained in 
the application was rejected. It is neces- 
sary to mention here that on 3-9-1976 
another application -32-C was filed by 
with a similar 
‘prayer_and this time it was accompani- 
ed by the copy of the mortgage deed 
paper No. 31-C. On the application the 
court passed the order-‘File’ but the 
order sheet shows that the application 
was to be kept on the file and was to 
be put up when the matter was to be 
taken up by . the court at the time of 
sale. It is also necessary to mention 
here that the decree-holders sought the 
sale of two houses No. 430 and 1259. By 
application 38-C it was prayed that the 


‘house No. 1259 be not sold and that only 


house No, 430 be sold. This application 
was allowed and the court ordered that 
the auction sale be held on 15-9-1977. 
It directed that the sale proclamation 
be issued and a warrant for sale be 
also issued. At this stage on 10-9-1977 
the judgment-debtor made an applica- 
tion 42-C in which he prayed that the 
sale be postponed for three months so 
that he could negotiate the sale of the - 
house by private sale. In the applica- 
tion it was also stated that if within 
the time stipulated in the application. 
the decretal amount was not deposited 
the sale could proceed without a fresh 
proclamation of sale. The court took up 
this application on 13-9-1977 and the 
judgment-debtor was granted time till 
17-10-1977 to pay the decretal amount, 
It further directed that the sale shall 
remain withdrawn meanwhile. On an 
application of thé judgment-debtor 
praying for a further time of four 
months to sell the house in question by 
private negotiation so that he could 
pay the decretal amount the court pass- 
ed the following order on 29-10-1977 :— 

“Allowed time till 5-12-1977 to sell 
the attached property and deposit the 
decretal sum failing which the execu- 
tion shall proceed.” i 


4. The amount not having been 
deposited as ordered the court on 15-12- 
1977 passed an order in the following 
words :— . 


“Execution shall proceed, Issue Par- 
wana for sale.” ` 


5. The matter was taken up on 27-1- 
1978 on which date the court directed 


` accept the r 
‘vastava that the auction sale is bad be- 
i - 


:ing the 


“word ‘erased’ 


that the warrant of sale should be issu- 
ed fixing 6-3-1978 as the date of auc- 
tion sale. On. 1-3-1978 an application 
was,moved by Madan Mohan Kalani 
stating that Rs. 5,000/- towards princi- 
pal and Rs. 11,500/- towards interest in 
all making Rs. 16,500 was due to him 
under the 
posed to be sold by the judgment- 
debtor. It was prayed that at the time 
of auction sale this. fact should be men- 
tioned. Tha court thereupon passed an 
order on’ 3-3-1978 in the- fcllowing 
words :-— 
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‘mortgage of the house pro- 


“The sale may be ‘held -subject to 


“mortgage money together with interest,” 


6. The sale took place on 
At that time the Amin mentioned that 
there was a charge of Rs. 16;500/- 
under the mortgage on the property 
sold. 


7. Sri S. P. Srivastava appearing on 
behalf of the judgment-debtor appel- 
lant has urged several grounds fcr hold- 
euction sale to be invelid. He 
has urged that in fact there was no 


6-3-1978. - 


notice of the proposed sale as required 


by Order XXI, Rule 66 of the Code and 
as such tke sale is invalid. His argu- 


ment is that. the notice issued-to the ap-- 


pellant under Order XXI, Rule 66 which 
had been held to. be duly served on the 
judgment-debtor was itself withdrawn 
by the court and it directed & fresh 
notice to issue to the judgment debtor 
on 4-2-1976 for setting the terms. `of 
sale. This notice directed that the 
matter of settlement of? the terms of 
sale would be taken up on 1-3-1976. 
The .argument of Sri S. P. Srivastava 
is that the previous notice which was 
served on the appellant was, to use his 
when a fresh notice was 
issued because the encumbrance on the 
property had not been mentioned in the 
first notice. In the second notice the 
encumbrance on the property was men- 
tioned. This was in effect not a fresh 
notice but‘ only ìn continuation of the 
previous notice to enable the judgment- 
debtor to file an objection, if necessary. 
In fact, on 27-2-1976 the objection 22-C 
was filed in which it was stated that 
there was no encumbrance on tne pro- 
perty and an order was: made that the 
proclamation of sale should nct men- 
tion any encumbrance on the pro- 
perty. I am not, therefore. prepared to 
argument of Sri. S. P, Sri- 


-a case 


| 

| 
Jo 
| ALR. 
cause of want of notice under O, XXI, 
Rule 66 of the Code, 


8 Another argument connected with 
Order XXI, Rule 66 of the Code advanc- 
ed on behalf of the appellant is that the 
terms of. thé proclamation of sale were 
not -communicated | to the ‘ appellant 
when the notice under Order XXI; R. 65 
of the Code was served on him. The 
counsel for the ‘respondents in reply 


- 


“urges that the Form in which the notice 


under Order XXI, ‘Rule 66 of the Code 


‘is to be issued, is given in Form No. 28 


of the Forms prescribed under the Code. 
He points out that such particulars are 
not required to be given and that the 
notice was in accordance with the Form 
No. 28. In this connection he referred to 
a decision of Patna High Court in the 
case of. Kishunje¢ Rai v.’ Jainarain 
Prasad Thakur (AIR 1972 Pat 61) where 
an identical argument was raised and 
rejected by the Court. It was observed 
that “the learned counsel for the p&i- 
tioners has referred to ‘Order XXI, 
Rule 66 (2) of the [Code and has argued 
that. the- notice to ¡the judgment debtor 
has to include all the necessary infor- 
mations required ; under Order. XXI, 
Rule 66 of the Code including encum- 
brances on the property. For the pur- 
pose the learned counsel, has relied upon 
Marudanayagam Pillai v. Mani- 
ckavasakam Chettiar (ATR 1945 PC 67). 
I do not think that this contention is 
valid at all. According to Order XXI, 
Rule 66, the sale ‘proclamation has to 
contain. certain . information required 
under the law.- This Rule cannot be 


‘interpreted to mean that the notice 


given to the judgment-debtor for draw- 
ing up the sale proclamation must con- 


tain the details) mentioned under 
Rule 66 (2) of the! Order . XXI of the 
Code”. I am in respectful agreement 
with the “above view, Order XXI, 


Rule 66 (2) of the Code merely provides| 
that the proclamation for sale shall ‘be 


drawn up after notice to the decree-|- 
holder and the judgment-debtor. The 
‘requirement of the proclamation are 
specified in sub-rule (2). It is only 


after the notice has been served that 
the proclamation is drawn up. There is 
no requirement that the notice should 
contain the particulars mentioned in 
Sub-rule (2) of Rule 66 of Order XXI of 
the Code. 


9. It is argued by Sri S. Po Sri- 
vastava that the requirement of O. XXI, 
Rule 66 of the Code read with R. 110 of 
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the Code were not complied with inas- 
much -as no sale proclamation was 
drawn up in. the handwriting of the 
court. This argument cannot be accept- 
ed for the simple reason that on 29-4- 
1976 the 
passed an order that necessary amend- 


ment be ‘made in the sale proclamation ` 


and further ordered to issue the-sale 
proclamation accordingly. A draft of the 
sale proclamation was before the court 
and this was substantial compliance 
with the provisions of Rule 110 of 
Order XXI of the. Code though it may 
not be a literal ‘compliance. 


10. Another argument of Sri S. P. 
Srivastava is that by virtue of provi- 
sions of Section 141 of the Code. the 
provisions governing suit contained in 
Order V, Rules 1 and 2 are applicable 
to execution applications. On this basis 
he urges that along with the notice 
under Order XXI, Rule 66 of the Code 
issued to the judgment debtor, a copy 
of sale proclamation should’ have been 
annexed. This argument cannot be ac- 
cepted as it had already been held that 
Section 141 does not apply to the pro- 
ceedings in execution. See Dokku 
Bhushayya v. Katragadda Ramakrishn- 
ayya (AIR 1962 SC 1886) and Mora- 
dhwaj v. Bhudar Das (AIR 1955 All 353) 
(FB). 
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court in its own handwriting .. 


tiie ie thea ede a, GA 


perty was not valued in the sale pro- 


clamation and the under-valuation caus-_ 


ed substantial loss to the appellant. It 
is submitted that the valuation shown 
in the sale proclamation was Rs. 10,000/- 
whereas the property was worth Ru- 
pees 50,000/- or Rs. 60,000/-. This argu- 
ment cannot be accepted for the simple 
reason that it was open to the judg- 
ment debtor to raise the question of 
valuation before-the execution court 
when the sale proclamation’ was drawn 
up. The judgment debtor not having 
done so, was not entitled to raise it sub- 
sequently. In this connection the proviso 
to Rule 90 of Order XXI added by the 
-|Allahabad High Court is clear. It pro- 
vides that any objection which could 
have been. taken before the sale pro- 
clamation was drawn up, cannot be 
raised subsequently. 


12. It is next argued that the court 
acted without jurisdiction .in directing 
that the encumbrance of Madan Mohan 
Kalani should be shown in the sale 
proclamation particularly when the 


- 


-In the first place, it is 


. 20-4-1976 was 


~ 3-3-1978 
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court had by its order™ dated 20-4-1976 
directed that a reference to the encum- 
brance be deleted from the sale pro- 
clamation. The subsequent order dated 
3-3-1978" by which the court ordered 
the sale proclamation be amended and 
a reference to the encumbrance be made 
for Rs. 16,500/-, is bad for two reasons. 

submitted that 
the order could not be amended. In the 
recital of facts given earlier,\ it was 
pointed out that on 3-9-1976 an applica- 
tion 32-C was filed by Madan Mohan 
Kalani accompanied with a copy of the 
mortgage deed and the court had order- 
ed that it would be taken up at the 
time of sale. When the order dated 
made Madan Mohan 
Kalani had not. come into picture at all, 

Thus, any order of the court made at 
the time when Madan Mohan Kalani 
was not in the picture, cannot operate 
as res judicata as far as he is concern-. 
ed. In the second place, the order dated 
3-3-1978 is ‘attacked on the ground that 
it was-made behind the back of the ap-- 
pellant. The appellant knew or should 
have known’ that the application vf 
Madan Mohan Kalani was pending and 
would be taken at the time of sale pro- 
clamation being issued. Another fac- 
tor is that the appellant himself admits 
that the mortgage amount stood at Rup- 
ees 16,500/-. At the most the order dated 
directing that a reference to 
the mortgage be made in the sale pro- 
clamation was an irregularity. The so~- 
called irregularity had not in any way 
prejudiced the judgment debtor, 


13. It is then urged that the execu- 
tion application was-not properly veri- 


-fied as there were two paragraphs in the 


application numbered as Kha 1 and 
Kha 2, whereas the paragraph verified is 

kha. It is obvious that the: verification 
when the decree-holder verified the 
execution application was, meant to 
cover both the paragraphs Kha 1 and 
Kha 2 when they swore that the con- 
tents of paragraph Kha are true. At the 
most this is an irregularity and caused 

no substantial a to the appel-} 
lant. ` 


14. There is dadha factor that on 
1-10-1975 the decree-holder filed paper 
No. 14-C wherein the valuation was 
given at 10,000/-. ` 


15. Tt is lastly urged that the entire 
sale transaction was sham. The. case of 
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the judgment-debtor is that the Amin 
did come to the place where the pro- 
perty to be sold was situated but he 


did not in fact auction the sale. In sup- ` 


port of his case, the judgment-debtor 
examined himself as P. W. 1, P. W. 2 
Moti Lal, P. W. 3 Mahabir Prasad, 


P. W. 4 Munna Lal and P. W. 5 Ramesh- - 


war. The auction purchaser produced 
A. P. W. 1 Radhey Shyam, the Amin 
who conducted the auction, A. P. W. 2 
Sarju Prasad. A. P. W. 3 Trilok Nath 
Tandon and A. P. W. 4, Anand Chand 
Raidani. The judgment-debtor’s witnes- 
ses admitted that the Amin came to the 
spot and also informed the people 
gathered there that there was a mort- 
gage on the house.. They claimed that 
the Amin went inside the shop and did 
not invite any bid. They further stated 
that they kept waiting but when the 
auction was not conducted they went 
away. There was no Chabutara in exis- 
tence when the sale was conducted by 
the Amin. According to the auction 
purchasers witnesses, the Amin sat at 
the Chabutara and conducted the sale. 
There is a notice paper No. 49-C on re- 
- cord. This notice was given in connec- 
tion with the removal of the Chabutara. 
The notice is dated 17-6-1978. It is, 
thus, clear that the Chabutara existed 
on 6-3-1978 when the sale was con- 
ducted. This supports the case of the 
auction pruchaser. 


16. There is the statement of Amin 
A. P. W. 1 Radhey Shyam who stated 
that he conducted the auction and re- 
- ceived the bids. He is a Government 
servant and there is no reason to doubt 
-his testimony. 


17. It is also not easily. understood 
` that as to why after announcing that an 
auction was being held and even an- 
nouncing that the property was encum- 
bered. the Amin would not continue 
with the sale. I am satisfied that auc- 
tion, in fact, was conducted by the Amin 
on 6-3-1978. 


18. In the result, I find no merit in 
this appeal. The appeal is accordingly 
dismissed with costs, Stay order dated 
8-12-1980 is vacated. 


Appeal dismissed. 
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Gaon Sabha, Appellant v. Kushal Pal 
Singh, Respondent. 


Second Appeal No, 1093 of 1974, D/- 
30-1-1981,* 

Contract Act (9 of .1872), Sec. 65 — 
P excavating sand from bed of river 
Jamuna on. the basis of agreement with 
Gaon Sabha subsequent to auction-sale 
of right of excavation and depositing 
Theka money — Agreement found void 
— P was bound to -compensate Gaon 
Sabha for sand he excavated — But 
Gaon Babha could not recover it as 
arrears of land revenue — What quan- 
tity was excavated was a question of 
fact and could not be gone in second ap- 
peal. (Civil P. C. (1908), Ss. 100-101). 

(Paras 4 and 5) 

K. B. Garg, for Appellant; S. N, 

Agarwal, for Respondent. 


JUDGMENT :— The plaintiff-respon- 
dent filed a suit for a permanent in- 
junction restraining the defendanis 
from damanding or realising the balance 
of the contract money as arrears of land 
revenue or in any manner whatsoever. 


2. The facts relevant. to this appeal 
are as follows: 

On 28th March, 1966 the right to 
lift and take out sand from the bed of 
river Jamuna in village Jakhan Tahsil 
and District Etawah was auctioned by 
the Tehsildar, Etawah, defendant No. 2, 
Sabha Jakhan, de- 
fendant No. 1. The terms of 
the auction sale were that the Theka 
would be given to the bidder whose bid 
was accepted by the S. D. O. Etawah. 
defendant No. 3 and such bidder would 
have to execute,;an agreement in favour 
of defendant No. 1. The plaintiff made 
the highest bid of Rs. 16,000/- and de- 
posited one-fourth amount thereof in 
Tehsil Etawah in favour of defendant 
No. 1. The acceptance of the bid was 
not communicated to the plaintiff where- 
upon he sent a letter dated 14th May, 
1966 in that connection and when des- 
pite repeated reminders no reply was 
received, the plaintiff revoked the offer 
by letter dated 24th May, 1966. However, 


` the plaintiff was asked by the Tehsildar 


to appear before him and in compliance 
ee UE EE Un nEnnEnnn neni enaneesamenenettientietatemmemmmmmmntiemmemegenanmanaeamenal . 


*Against judgment and ‘decree of M. 
Wahajuddin Dist. Judge, Etawah. D/- 
15-1-1974. l ; 


BY/DY/A899/81/AKJ 





1981 


thereof the plaintiff appeared before the 
Tehsildar who : threatened him that he 
would send the plaintiff to jail if he did 
not deposit Rs. 12,000/- and did not 
execute the agreement. It is maintained 
that under such coercion and threat the 
plaintiff executed the agreement on 20th 
June, 1966 and deposited a sum of Rup- 
ees 4,000/- on Ist July, 1966. It is fur- 
ther contended that the plaintiff was as- 
sured by defendant No. 2 on behalf of 
defendant No. 1 Gaon Sabha that he 
would be given free passage to gc to 
the plot in question and to lift the sand 
without any obstruction. But in spite of 
repeated reguests both oral and written 
no free passage was provided to the 
plaintiff and the passage through plot 
No. 1956 was completely blocked by 
Hari Singh, Batti Lal and other persons 
of village Kiratpura. The plaintiff could 
not, therefore, lift sand from the ded 
of river Jamuna. Hence it was contead- 
ed that the agreement was not énforce- 
able and the plaintiff was entitled to the 
refund of Rs, 8,000/-. Since the defen- 
dants threatened to realise the amount 
by coercive measure. the plaintiff filed 
a suit after giving notice under Sec. 80 
C. P. C. and Section 106, Panchayat Raj 
Act. The suit was contested and the al- 
legation that any coercion or undue in- 
fluence was exercised by the Tehsildar 
upon the plaintiff was denied. It was 
also pleaded that the Gaon Sabha was 
entitled to realise the amount. 


3. The trial court held that the land 
in dispute did not 
Sabha but belonged to the State of U. P. 
Hence the Gaon Sabha was not entitled 
to put the right of excavating the sand 
from the plot in question to auction. 
Hence the trial court decreed the suit 
for permanent injunction restraining the 
defendants 1 and 5, Gaon Sabha and the 
State of U. P., from realising the sum 
of Rs. 8,000/- with respect to the auc- 
tion in dispute from the plaintiff. The 
suit against defendants Nos. 2 to 4 was 
dismissed. Aggrieved thereby, the Gaon 
Sabha and the State of U. P. filed an 
appeal before the District Judge. The 
plaintiff also filed a cross-objection. 
Both the appeal and the cross-objection 
were heard together and by a common 
judgment both were dismissed, The Gaon 
Sabha’ has now filed the instant second 


appeal impleading the State of U. P. as 
one of the respondents. 
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4. It was urged on behalf of the ap- 
pellant that the trial court had erred in 
granting permanent injunction restrain- 
ing the Gaon Sabha as also the State of 
U. P. from realising a sum of Rupees 
8,000/- from the plaintiff. The submis- 
sion was that the plaintiff had filed the 
suit praying that the said sum of Rup- 
ees 8,000/- be not realised from him as 
arrears of land revenue. He had also 
prayed that the said sum of Rs. 8,000/- 


be not realised in any other manner 
whatsoever. While dealing with issues 
Nos. 6 and 11, the trial -court had ob- 


served that it was admitted that the 
plaintiff lifted the sand under the con- 
tract, but it was disputed as to how 
much sand the plaintiff had lifted. Fur- 
ther it was observed by the trial court 
that it is only the State of U. P. which 
can claim such compensation from the 
plaintiff for lifting the sand and, there- 
fore, the question of determination as 
to how much sand and at what rate was 
lifted by the purchasers from the con- 
tractor would arise only when a suit is 
filed bythe State against the plaintiff 
claiming compensation for lifting the 
sand. It was: urged before the trial court 
on behalf of the State that in any case 
the plaintiff is | liable to pay compensa- 
tion to the State of U. P. for the sand 
lifted by him and therefore the injunc- 
tion could not be granted. The trial 
court did not accept this argument and 
held that the amount in suit is being 
realised as arrears of Theka money pay- 
able to the Gaon Sabha and the State 
cannot realise compensation unless the 


amounts determined by a competent 
court of law. 

In my view, the trial court err- 
ed in not noticing certain facts 


which were admitted by the plaintiff in 
his plaint. The Tahsildar had put the 
right to lift sand to auction on behalf 
of the Gaon Sabha. It was also said that 
the plaintiff had entered into an agrce- 
ment with the Gaon Sabha and that he 
had deposited a sum of Rs. 4,000/- at 
the time when the auction bid was ac- 
cepted and another sum of Rs. 4.000/- 
at a later stage in the Government trea- 
sury for the benefit of Gaon Sabha 
under the contract. So the plaintiff was 
obviously permitted to excavate sand 
from the land in dispute by the Gaon 
Sabha. Section 65 of the Indian Contract 
Act says that when an agreement is dis- 
covered to be void, or when a contract 


178 All. 


becomes void, any person who has re- 
ceived any advantage under such agree- 
ment or contract is bound to restore 12 
or to make compensation for it, to the 
person from whom he received it. ln tha 
case in hand, the agreement was dis- 
covered to be void. That being the posi- 
lion, if the plaintiff had excavated any 
sand, he was bound to restore that sand 
or to make compensation for the same 
to the person from whom he received it, 
i. e.. to the Gaon Sabha. What quantity 
of sand the plaintiff had excavated and 
what was the value thereof were not 
admitted by the plaintiff, but this much 
was certainly 
that he had excavated some quantity of 
sand from the said land. The plaintiff is, 
therefore, bound to make compensation 
for it. I have already pointed out here- 
in above that the plaintiff had already 
deposited a total sum of Rs. 8,000/- 
against the agreement which was dis- 
covered. to be void. Whether that 
amount would be sufficient to meet the 
compensation which the plaintiff is li- 
able to pay for the sand excavated by 
him is a question which cannot be deci- 
ded in this case. It will be a question for 
determination in a suit which may be 
filed by the Gaon Sabha for recovery of 
the compensation from the plaintiff. 

5. No doubt, the amount of comnen- 
sation cannot be recovered by the Gaon 
Sabha as arrears of land revenue. If 
the Gaon Sabha feels that any amount 
of compensation is payable to it and is 
not satisfied by the amount of Rs. 8,000/- 
already deposited with it, it is open to 
it to file a suit against the plaintiff for 


recovery of the same. The trial court,. 
however, erred in issuing a permanent 
injunction restraining both the Gaon 


Sabha and the State of U. P. from rea- 
lising a sum of Rs. 8,000/- being the 
balance amount of the ‘ Theka money 
with respect to the auction in question. 
This injunction was given in very wide 
terms. The Gaon Sabha could not ab- 
viously be restrained from realising 
the amount of compensation. Of course, 
an injunction could be granted restrain- 
‘ing the Gaon Sabha from realising any 
amount of compensation as arrears of 
land revenue. The appeal has, there- 
fore, to be partly allowed. 


6. In the result, the appeal is partly 
allowed. The decree passed by the trial 
court and affirmed by the appellate 
court below is modified. The defen- 
dants 1 and 5 are restrained from rea- 
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admitted by the plaintiff 
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lising the sum of Rs. 8,000/- from the 
plaintiff as arrears of land revenue. It 
is, however, made clear that it shall be 
open to defendants 1 and 5 to file a suit 
for recovery of any compensation for 
the sand which the plaintiff has excavat- 
ed from ihe plot in dispute after mak- 
ing adjustment of Rs. 8,000/- which the 
plaintiff, has already deposited. The 
suit is partly decreed in these terms. In 
the circumstances of the case, parties 
shall bear their own costs. 


Appeal partly allowed. 
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Smt. Anjula, Appellant v. 
Kumar, Respondent. . 

First Appeal No. 182 of 1980, D/- 23- 
12-1980. 

(A) Hindu Marriage Act (25 of 1955), 
Sections 23, 21 ~— Hindu Marriage and 
Divorcee Rules, 1956 (Allahabad High 
Court), Rule 15 Proviso — Matrimonial 
matters — Duty of Court — Relief can- 
not be granted to petitioner on basis of 
his affidavit evidence only. 

The Judge in a matrimonial matter 
may not decree relief merely because 
the necessary grounds for relief stand 
formally proved, for the law  ordains 
that even where it is proved that any of 
the grounds for granting any reliefs ex- 


Milan 


ists. the Judge has to satisfy himself that - 


the petitioner is not in any way taking 
advantage of his or her own wrong oF 
disability for ‘the purpose of such relief 
and has not been in any manner ac- 
cessory to or connived at or condoned the 
act or acts complained of that there 
is no collusion between the parties or 


that there has not been any unnecessary. 


or improper delay in instituting the 
proceeding: and lastly, that there is no 
other legal ground why relief should 
not be granted. A Judge cannot pro- 
perly do.so without personally examin- 
ing the petitioner, more particularly 
in an undefended case.. A further duty 
is cast on the court to make every 
endeavour to bring about a reconcilia- 


tion between the parties before pro- 
ceeding to grant any relief 
under the Act. The affidavit of the 
petitioner husband only, without any- 


thing more, could not be treated to be 
BY/DY/A525/81/JHS 
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good and sufficient evidence in the case 
and the judgment could not be —pro- 
perly based thereon. The Judge should 
have. at any rate, satisfied himself by 
examining the husband ‘ personally, in 
order to elicit the truth, before decree- 
ing relief of restitution of conjugal 
tights, The proviso to R. 15 of the Hindu 
Marriage and Divorce Rules, 1956 fram- 
ed by the Allahabad High Court does 
not advance the husband’s ‘case much 
further. Affidavit 
admissible thereunder but the mere 
formal proof of the petitioner’s case does 
not absolve the Judge of his duty to 
satisfy himself about the truth of the 
facts stated. It is the good conscience of 
the Judge which must be satisfied be- 
fore decreeing relief and in undefended 
eases his duty to do so is greater and 
more difficult to perform than in de- 
fended cases. ` (Paras 11, 15) 


(B) Hindu Marriage Act (25 of 1955). 
Section 24 — Application by respondent 
wife for maintenance pendente lite and 
expenses of proceedings duly supported 
by affidavit — Order requiring wife to 
file written statement without deciding 
application is illegal. (Para 12) 


(C) Civil P. C. (5 of 1908), Order 19, 
Rule 1 — Scope. 


The language of Rule 1 shows that 
adjudication .of the rights of the parties 
in a civil suit cannot be generally based 
on affidavit evidence. All that the rule 
permits is that any particular: fact or 
facts may be proved by affidavit, or that 


`. the affidavit of any witness may be read 


at the hearing and that too on such 
conditions as the court thinks reasonable 
and after the court has permitted the 
same by an order passed for sufficient 
reasons, This rule appears to refer to 
evidence of a formal character. may be 
when it is difficult or highly incon- 
venient to insist upon the personal at- 
tendance of a witness. - {Para 13) 


(D) Civil P. C. (5 of 1908), Sec. 24 
— Application for transfer — Notice of 
application to other party is mandatory. 


(Para 15). 


H. C. Kharabanda for Appellant. 


JUDGMENT :— This is a First Appeal 
from. an ex parte decree passed -against 
the appellant-wife for ` restitution «of 
conjugal ‘rights under Section 9 of the 
Hindu Marriage Act, 1955, 

' 2 It is not necessary to state the 
facts of the case in-any great detail for 
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evidence is lawfully . 


_had not been properly filed and 
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the purposes of the decision of this 
First Appeal. Suffice it to say, that 
the parties are Hindus and are said to 
have been married at Allahabad in the 
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“month of May 1977 and to have last re- 


sided together at Daraganj, Allahabad 
between May to July 1978, and in July 
1978 the wife is said to have departed 
for her parents’ home at Jabalpur, and 
not to have come back in spite of the 
husband’s efforts to bring her back. 


3. The original petition was presented 
in the district court at ANahabad on 
24-4-1979. By an order dated 28-4-1979 
the court of the District Judge Allaha- 


bad transferred it to the Court of the 
Ird Additional District Judge, Allaha- 
bad, for hearing and disposal. A sum- 


mons was thereupon issued by the latter 
court fixing 25-5-1979 for written state- 
ment and 1-6-1979 for issues. The wife 
did not file any written statement on 
25-5-1979.. Instead, an application was 
‘moved on 1-6-1979 by a local Advocate 
on behalf, of the wife praying for twa 
months’ time for filing the written state- 
ment. The husband’s counsel opposed the. 
application and pressed for- heavy costs. 
The learned Additional District Judge 
fixed 16-7-1979 for filing the wriitea 
statement, and 19-7-1979 for issues, but 
on payment of Rs. 20/- as costs. On 
16-7-1979 an application was mioved on 
behalf of the wife for an order for pay- 
ment of Rs. 500/- for'the expenses of 
the proceedings and Rs. 500/- per month ` 
as maintenance pendente lite under 
Section 24-of the Hindu Marriage Act. 
This application was accompanied by an 
affidavit by the wife, sworn at Jabal- 
pur, in which the wife declared her age 
to be 16 years., Another application 
was moved on behalf of the wife by her 
local counsel at Allahabad stating that 
her age had wrongly been shown as 20 
years in the Cause Title of the petition, 
that her date of birth was 23-5-1953 
and thus she was about 16 years of age 
and a minor, and a photostat copy of 
her mark sheet of the (Matter in verna- 
cular. Omitted here. -Ed.) was filed in 
proof thereof. It was further stated and 
prayed in the application that the suit 
was 
not maintainable and, may be dismissed 
as such.: The’ learned | „Additional - Dis- 
trict: Judge did not pass any orders on 
the application for expenses of the pro-- 
ceedings, but passed the following order 
on the -application. for dismissal of the 
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suit as not maintainable, 
“Seen. Summon the Resp. on 
19-7-79. 
Sd/.-Illegible 

16/7 
Date changed to 21/7 
Sd/-Ill2gible” 

16/7 

It may be that the latter order changing 
the date was passed the same day, for the 
figure '8’ of the date ‘18/7’ put under the 
initials of the learned Judge may be a 
very bad way of writing the figure ‘6’; 
for the order sheet of 16-7-1979 main- 
tained by the Reader of the court re- 
cords that (Matter in vernacular. Omi- 
tted here. Ed.) From the order sheet 
it further appears that there was direc- 
tion made by the learned Judge on the 
back of the application under Sec. 24 
that it may be put up on 30-7-1979. On 
21-7-79 an application was moved by 
the local counsel of the wife stating 
that he had received a telegram. 
which was enclosed withthe apnlication, 
that she was unable to attend court on 
account of illness and that some other 
date may be fixed for her appearance. 

The learned Judge ordered :— 


“Seen ‘illegible’ be produced on 30/7. 
Sd illegible 21/7.” 
On 30th July an application was moved 
on behalf of the wife, by 
another counsel Mr. B. N. Nem 
saying that the parties were 
making serious efforts to ` compromise 
the matter and praying for 
ment of the case for ten days, Learned 
counsel for the husband endorsed “no 
objection” on that application, and 7-8- 
1979 was fixed by the learned Additional 
District Judge “for disposal of the case.” 

4. On 7-8-1979 the presiding officer 
was on leave. and 11-8-79 was fixed by 
the Officer in charge. The husband and 
his counsel were present. The order 
sheet of 11-8-79 records the absence of 
the Presiding Officer on account of some 
part-heard case at Kanpur, and that, on 
the case being called. the husband and 
his counsel appeared but the wife wags 
absent and the Officer in charge ad- 
journed the case for further orders o 
18-8-79. The order sheet of 18-8-79 ig 
recorded in the hand of the learned 
Additional District Judge himself. It 
reads as under :— P 

“18-8-1979. The Resp. is absent. It 
was directed that she be brought before 
this court for determining if she is a 
minor. Hence it is held that the Resp. 
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adjourn- ` 
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is not a minor. As the resp. has failed 
to file w. s. and to contest 10-9-79 is fixed 
for ex parte evidence and disposal.” 

Sd/illegible, 
The order sheet: of 10-9-79 records that 
the Presiding Officer was on earned 
leave that day and 9-10-79 was fixed 
for orders. The order sheet of 9-10-79 
again records that ‘the Presiding Officer 
was on earned leave and 18-10-79 was 
fixed as the next date. The order sheet of 
18-10-79 again records that the Presiding 
Officer was on leave and 19-11-1979 was 
fixed for hearing. On 15-11-79 the case 
was transferred to' the Court of the IV 
Additional District’ Judge, under the 
District Judge’s order dated 13-11-79. 
The order dated 13-11-79 appears to 
have been passed by the District Judge 
in Misc. Case No. 493/79, Millan Kumar 
v. Smt. Anjula Gupta, under Section 24 
C. P.C. From the ' ‘order recorded on 
the order sheet it: ‘appears that the ap- 
plication was moved that very day and 
the court of District Judge ordered the 
transfer of the case that very day with- 
out any notice to the opposite party. The 
order sheet of 19-11-79 of the Court of 
IV Additional District Judge merely re- 
cords that the case was received by 
transfer, registered: and directed to be 
put up before the, Presiding Officer for 
orders. According to the order sheet 
the case appears to have been next put 
up before the Presiding Officer on 29-11- 
79 in the presence ‘only of the counsel 
tor the husband and 5-12-1979 was fix- 
ed for hearing and judgment. 


5. The order sheet of 5-12-79 
cords the following order in the 
of the learned Judge :— 

“Shri Sehat Bahadur for Plaff. De- 
fendant is absent ‘and none appears. 
The hearing has proceeded ex parte 
against Defdt. My learned predecessor 
had directed plaff..to give evidence by 
affidavit. Plff. has filed affidavit vide 15C. 
The counsel for plaff. today says that no 
further evidence is to be given for ex 
parte disposal. The case is closed for 
evidence. Arguments heard. Judgment 
on 8-12-79. 


re- 
hand 


Sd/K. L. Sharma, 

5-12-79. 

Jldement was thereafter pronounced on 

18-12-79 allowing the petition and de- 

creeing restitution of conjugal rights ex 
parte against the wife with costs. 

6. It was urged before me that the 

decree in the present case is liable to be 

set aside for being based on no evidence, 
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. and on the further ground. that the 
wife’s application dated 16-7-79 under 
Section 24 of the Hindu Marriage Act 


. was not heard and decided before pro- 


ceeding to try the-case. No oral evi- 
dence was led in this case. .The affida- 
vit of the husband dated 9-10-79 is the 
only evidence. besides the petition. The 
question is whether that was good evi- 
dence in law to base the decree on. 


7. Section 21 of the Hindu Marriage 
Act, provides that :— 

“Subject to the other provisions con- 

tained in this Act and to such rules as 
the High Court may make in this behalf, 
all proceedings under this Act shall be 
regulated, as far as may be, by the Code 
of Civil Procedure, 1908.” 
Rule 15 of the Hindu Marriage and 
Divorce Rules, 1956, framed by the 
Allahabad High Court in exercise of the 
powers conferred by Sections 14 and 21 
of the Act provides as follows :— 


"15. Mode of taking evidence— The 
witnesses in all proceedings before the 
Court, where their attendance can be 
had. shall be examined orally and any 
party may offer himself or herself as a 
witness and shall be examined and may 
be cross-examined and re-examined 
Hke any „other witness: 

Provided that the parties shall be at 
liberty to verify the respective cases ih 
whole or in part by affidavit, but so 
that the deponent in every such affida- 
vit shall, on the “application cf the op- 
posite party or by direction of the 
Court, be subject to be cross-examined, 
by or on behalf of the opposite party, 
orally and after such cross-examination 
may be re-examined by or on behalf of 
the party by whom such affidavit was 
filed.” 

8. I may. by contrast, refer to R. 8 
of the said Rules which provides for the 
procedure for consideration of an ap- 
_ plication for Iéave under Section 14 of 
the Act. Sub-rule (3) of Rule 8 pro- 
vides that the evidence in such applica- 
tion may, unless the court otherwise 
directs, be given by affidavit. 

-9. The normal procedure for the 
hearing of the suits is that prescribed by 
` Order 18 of the Code of Civil Procedure. 
That does not permit the taking of oral 


evidence on affidavit at the trial of a- 


suit. Rule 1 of Order 19, however. pro- 
vides as follows :— 


“Power to order any point to be pro-. 


ved by affidavit— Any Court may at any . 
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time for sufficient reason order that any 
particular fact or facts may be proved 
by affidavit, or that the affidavit of any 
witness may be read at the hearing, on 
such conditions as the Court thinks rea- 
sonable: 


ı Provided that where it appears to the 
Court that either party bona fide de- 
sires the production of a witness for 
cross-examination, and that such wit- 
ness can be produced an order shall 
not be made authorizing the evidence of 
such witness to be given by affidavit.” 

10. Order 17 of the Code af Civil 
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Procedure which makes . provision for 
adjournment and proceeding with the 
hearing of the case ex parte does not 


authorise the taking of affidavit evi- 
dence against a party in his. absence. 
Rule 10 of Order 8 provides that :— 

“Where any party from whoma writ- 
ten statement is required under Rule 1 
or Rule 9 fails to present the same with- 
in the time permitted or fixed by the 
court, as the case may be, the court 
shall pronounce judgment ageinst him, 
or make such order in relation to the 
suit as it thinks fit and on the pro- 
nouncement of such judgment, a decree 
shall be drawn up.” 


Il. I may, in this context, also read 
Section 23 of the Hindu Marriage Act 
which distinguishes the trial of a matri- 
menial matter from other civil matters, 
It is as follows :— 

"23. Decree in proceedings— (1) In any 
proceeding under this Act, whether de- 
fended or not, if the court is satisfied 
that— ' 

(a) any of the grounds for granting 
relief exists and the petitioner. except in 
cases where the relief is sought by him 
on the ground specified in sub-clause (a), 
sub-clause (b) or sub-clause (c) of 
clause (ii) of Section 5 is not in any 
way taking advantage of his or her own 
wrong or disability for the purpose of 
such ‘relief, and : 

(b) where the ground of the petition 
is the ground specified in clause (i) of 
sub-section (1) of Sec. 13, the petitioner 
has not, in any manner, been accessory 
to.or connived at or condoned the act or 
acts complained of or where the ground 
for the petition is cruelty the petitioner 
has not in any manner condoned the 
cruelty, and 

(bb) when a divorce is sought on the 
ground of mutual consent such consent 
has not been obtained by force, fraud 


_or undue influence, and 
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(c) the petition not being a petition 
presented under Section 11 is not pre- 
sented ar prosecuted in collusion ‘with 
respondent, and . 

(d) there has not been any unneces- 
sary or improper delay in instituting 
the proceeding, and 

(e) there is no other legal ground why 
relief should not be granted, 
then, and in such a case, but not other- 
wise the court shall decree such relief 
accordingly. 

(2) BeZore proceeding to grant any 
relief under this Act, it shall be the 
duty of the court in the first instance, 
in every case, where itis possible so to 
do consistently with the nature and 
circumstances of the case, to make every 
endeavour to bring about a reconcilia- 
tion between the parties: 

Provided that nothing contained in 
this sub-section shall apply to any pro- 
ceeding wherein relief is sought on any 
of the grounds specified in clause (ii), 
clause (Hi), clause (iv), clause (v), cla- 
use {vi) or cl. (vii) of sub-sec. (1) .of S. 13. 

(3) For the purpose of aiding the 
court in bringing about such reconcilia- 
tion, the court may, if the parties so 
desire or if the court thinks it just and 
proper sò to do, adjourn the proceedings 
for a reasonable period ‘not exceeding 
fifteen days and refer the matter to any 
person ramed by the parties in this be- 
half or to any person nominated by the 
court if the „parties fail to name any 
person. with directions to report to the 
court as to whether reconciliation can 
be and has been, effected and the court 
shall in disposing of the proceeding have 
due regard to the report. 

(4) in every case where a marriage is 
dissolved by a decree of divorce, the 
court passing the decree shall give a 
copy thereof free of cost to each of the 
parties.” 

The Judge in a matrimonial 
matter may not decree relief merely 
because the necessary grounds for re- 
lief stand formally proved, for the law 
ordains that even where it is proved 


that any of the grounds for granting any- 


reliefs exists, the Judge has to satisfy 
himself that the petitioner is not in any 
wav taking advantage of his or her own 
wrons or disability for the purpose of 
such relief and has not been in any 
manner accessory to or connived at or 
condoned the act oracts complained of; 
that there is no collusion between the 
parties or that there has not been any 
unnecessary or. improper’ delay in in- 
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stituting the: proceeding; and lastly, that 
there is no other legal ground why re- 
lief should not be granted. Idonot think 
that a Judge can properly do so without. 
personally examining the petitioner,}- 
more particularly in an undefended 


case. A further duty is cast on 
the court to make every endeav- 
our to bring about a reconciliation 


between the parties before proceeding to 
grant any relief under the Act. 


12. The course of the proceedings re- 
cited hereinabove may be seen in the 
light of the above statutory provisions. 
The first thing which strikes me is that 
the learned Additional Judge failed. in 
his duty to hear and decide the applica- 
tion dated 16-7-79 which was made on 
behalf of the wife for an order directing 
the husband to pay Rs. 500/- for the ex- 
penses of the proceedings and Rs. 500/- 
per month as maintenance pen- 
dente lite. That application was duly 
supported by an affidavit. The learned 
Additional Judge could not have re- 
quired the wife to file a written state- 
ment without deciding that application. 
Further, there was the sworn declara- 
tion in the affidavit of the wife that her 
age was 16 years and there was a-photo- 
stat copy of her mark sheet. of (Matter 
in vernacular. Omitted here. Ed.) show- 
ing the date of her birth to be 23-5-63. 
The learned Additional District Judge 
should not have, under the circumstan- 
ces, summoned the wife to appear in 
court in order to find out her correct 
age as the first thing in the case and at 
any rate the learned Additional District 
Judge could not have held on 18-8-79 
that the wife was not a minor simply 
because she did not appear in person in 
response to the court’s order, and even 
without there being any evidence from 
the side of the husband to rebut the 
wife’s declaration in her affidavit that 
her age was 16 years. In passing that 
order on 18-8-79 a serious error com- 
mitted by the learned Additional Dis- 
trict Judge in exercise of his jurisdic- 
tion lay in the fact that although the 
parties had made an application on 
30-7-79 for ten days’ time for filing 
compromise the learned Judge did not 
make any efforts to bring about a re- ? 
conciliation between them when the 
compromise was not filed on 7-8-79, 
which was the date originally’ fixed by 
the learned Judge on 30-7-79, in spite 


-of the ten days’ time asked for by the 


parties. The order holding .that the 


1981 


wife was not a minor was punitive in 
character.. Even where a defendant is 
absent, an ex parte decree cannot’ 3e 
„ passed against him without there being 
satisfactory evidence in. proof of tae 
plaintiff’s case. 
in proof of the husband’s case that tne 
age of the wife was about 20 years on 
the date of the petition. The correct- 
ness of that fact was challenged by the 
wife in the application made on her be- 
half on 16-7-79. Even if the origiral 
petition could be read as evidence f 
facts stated therein under Section 20 (2) 
of the H. M. Act. the age of the wife 
is mentioned only in the title of the 
petition and the correctness of the title 
has not been verified to be true in the 
verification clause, and consequently it 
_ cannot be said that there was any evi- 
dence in support of the husband’s case 
that the wife was an adult and not a 
minor when the petition was presented. 
I may add that even in the affidavit 
that has been filed to prove the his- 
band’s case and on which the ex pare 
decree under appeal is based, it is not 
said anvwhere what age of the wife wa. 


13. Learned counsel for the husbani. 
however relied on Order. 19 Rule 1 of 
the Code of Civil Procedure for sup- 
porting the decree under ‘appeal. Ee 
urged that it was open to a court to 
allow affidavit evidence at the trial ofa 
suit. The language of the rule shows 
that adjudication of the rights of: tke 
parties in a civil suit cannot be gene- 

,-|tally based on affidavit evidence. AJl 
that the rule permits is that any part- 
cular fact or’ facts may be proved. by 
affidavit, or that the affidavit of any 
witness may be read at the hearing anj 
that too on such conditions as the court 
jthinks reasonable and after the court 
has permitted the same by an order 
passed for sufficient reasons. This rulə 
appears to refer to evidence of a formal 
character, may be. when it is difficult oc 
highly inconvenient to insist upon th? 
personal attendance of a witness. Even 
so, before affidavit evidence can bə 
taken at the hearing of a suit, the cours 
must record an order to that effect and 
_it can be done only in case there is 

t sufficient reason for doing so. 

14. What is regrettable in this | case 
is that although the learned Addi- 
tional District Judge has recorded in hiz 
order dated 5-12-1979 that his learnec 
predecessor had directed the , petitioner 
to give evidence by affidavit,”I have beer- 
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-granting relief in all the facts and cir- 
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unable to discover any such direction or 
order of the predecessor of the learned 
Judge who finally heard and decided 
the case. The affidavit is dated 9-10- 
1979 and all that the order sheet of that 
daie records is that the Presiding Off- 
cer was on earned leave and, when the 
case was called out, the husband ap- 
peared and filed the affidavit cn which 
the Officer in charge passed’ an order 
that the case may be put up on 18-10- 
1979 for further orders. The earlier 
order dated 18-8-1979' did not permit or 
direct the giving of evidence by affidavit. 


15. In my view the affidavit of the 


‘husband only, without anything more, 


could not be treated to be good and 
sufficient evidence in the case and the 
judgment could not be properly based 
thereon. The learned Judge should have, 
at any rate, satisfied himself by ex- 
amining the husband personally, in 
order to elicit the truth, before decree- 
ing relief. The proviso to Rule 15 of 
the Hindu Marriage and Divorce Rules, 
1956, does not advance the husband’s 
cas? much further. Affidavit evidence 
is lawfully admissible thereunder but 
the mere formal proof of the petitioner’s 
case does not absolve the Judge of his 
duty to satisfy himself about the truth 
of the facts stated and the propriety of 


cumstances of the case. It is the good 
conscience of the Judge which must he 
Satisfied before decreeing relief: and in 
undefended cases his duty to do so is 
greater and more difficult to perform 
than in defended cases; 


I may observe one rather serious infir- 
mity in the proceedings in this case. 
The case was transferred by the Court 
of the District Judge by an order dated 
13-11-1979, on an application made by 
the husband under Section 24 of the 
Code of Civil Procedure. May be, the 
reasons. for the transfer were genuine, 
the order was innocuous and no pre- 
judice could be caused to the wife by 
the transfer of the case from the Court 
of the TII Additional District Judge to 
that of the IV Additional District Judge, 
yet the fact remains that the wife was 
not given any notice of the transfer ap- 
plication which is mandatory under 
Section 24 of the Code of Civil Prece- 
dure’ when a case is transferred on the 
application of a party. It also appears 
to me that the wife could justly say in 
the present case that she had no notice 





t 


-of the proceedings after 18-10-1979, and 
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at any rate she had no notice or 
knowledge of the fact that the case was 
transferred to the Court of the IV Ad- 
ditional District Judge and of the date 
of hearing fixed in that court. The 
manner cf fixing of the date of the hear- 
ing also appears to me to have been 
rather irregular. 


16. In the result, the appeal succeeds 
and is allowed with costs. The judgment 
and decree under appeal, and the pro- 
ceedings taken on and from 16-7-1979 
onwards are quashed. The matrimonial 
Suit No. 87 of 1979, originally of the 
Court of the District Judge, Allahabad 
is remanded for a fresh hearing from 
the stage of the applications made by 
the wife on the 16th July, 1979. The 
Court of the District Judge may either 
hear and decide the case himself or 
assign it to any other Court of Addi- 
tional District Judge in the Allahabad 
Judgeshiv, for hearing and decision, in 
accordanze with law. The office of this 
Court shall send down the record of 
the lower court to the Court of the Dis- 
trict Judge, Allahabad along with a 
copy of this judgment. as soon as may 
be and without waiting for the prepara- 
tion of the decree in this Court so that 
the record reaches the Court of the Dis- 
trict Judge. Allahabad latest within 
six weeks from today; and the 3rd 
February, 1981 is fixed under’ Order 41, 
Rule 26-A, of the Code of Civil Proce- 
dure, for appearance of the parties in 
the Court of the District Judge. Allaha- 
bad, for taking further 
ease. ; 

Appeal allowed, 
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DEOKI NANDAN, J. 
Ram Priya Saran, Appellant v. Ghan 
Sham Das and another, Respondents. 
Second Appeal No. 1614 of 1970, D- 
14-11-1980," 


Partnership Act (9 of 1932), Sec. 4 — 
Contract Act (1872), Ss. 10 and 31 — 
Plaintiff and defendant agreeing to 
carry on construction of Dam in part- 
nership after acceptance of their tender 
— Plaintiff advancing money to defen- 
dant for deposit as earnest money — 





*Agains- order of Rama Nand Rai, Civil 
and Sessions Judge, Allahabad D/- 9-4- 
1970. 
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Ram Priya Saran v. Ghan Sham Das 


orders in the. 


A. I R. 


— Tender not accepted — Partnership 
does not come into existence — Con- 
tract between parties is not contingent 
contract — Plaintiff is entitled to re- . 
cover money by suit, 

Where the plaintiff and the defendant 
entered into an agreement to carry on: 
the construction work of a Dam in 
partnership after acceptance of their 
tender and the plaintiff advanced money 
to the defendant for deposit of earnest 
money but the construction work could 
not be carried on as the tender was not 
accepted, no partnership as defined in 
Section 4 comes into existence because 
partnership could come into existence 
only if the business was carried on by 
the parties. The contract between the 
parties was not a contingent contract 
because the contract was complete when 
the plaintiff advanced money to the de- 
fendant for deposit as earnest money. 
Therefore, since no construction work 
was done the plaintiff was entitled to re- 
cover the money advanced by him to 
the defendant by suit. (Paras 7, 8) 


Sankatha Rai, for Appellant: R. N, 
Singh, for Respondents. 


JUDGMENT :— This is a defendant's 
second appeal in a suit for recovery of 
Rs. 2,700/-. Of the two defendants only 
the second defendant who is the appel- 
lant in this Court contested the suit. 
The suit was decreed for recovery of 
Rs. 2,300/- by trial court with propor- 
tionate' costs and that decree has been 
confirmed by the lower appellate Court. 


2. In this case the fact that the 
amount decreed was paid by the plain- 
tiff to the defendant was not disputed. 
The dispute related to the terms and 
the purpose for which the money was 
advanced. The jurisdiction of the court 
was also disputed on the ground that the 
agreement between the parties was com- 
pleted outside the limits of the terri- 
torial jurisdiction of the court. 


3. The two questions raised before 
the lower appellate Court were: firstly; 
whether the agreement between the 
parties took place at Shankaragarh or it 
took place at Devendra Nagar, and 
whether the amounts were advanced at ; 
Shankargarh or at Naugaon and- 
Devendranagar; and secondly whether 
the agreement between the parties 
amounted to an agreement of partner- 
ship and it actually resulted in’ partner- 
ship and the frame of the suit is bad and 


`-it is barred by the provisions of the 


- him and. the 
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Partnership Act. On an appraisal of the 
evidence on the record, the lower ap- 
pellate court held that the agreement 
between the parties was arrived at, and 
the amounts were also advanced at 
Shankargarh within the District of 
Allahabad and consequently the court at 
Allahabad had the jurisdiction to enter- 
tain the suit. So far as this finding is 
concerned, it is concluded by facts 
found concurrently by the two courts 
below on an appraisal of the evidence 
on the record, and is not open to chal- 
lenge on second appeal. 


4. On the second point, the lower 
appellate court found that the agree- 
ment between the parties was a contin- 
gent agreement and that it was to carry 
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on Theka business © after the 
tender was accepted, and that “it 
did not result in partnership be- 


cause of the rejection of the tender, and 
so the plaintiff being entitled to recover 


- the amount of the advance made by the 
- plaintiff under 


Section 65 of the Con- 
tract Act. was entitled to bring the suit 
in the manner as he did.” 


5. Mr. Sankatha Rai, learned coun- 
sel for the appellant urged before me 
that the plaintiff's case was not that the 
terms of the agreement on which the 
amount was advanced by the plaintiff 
to the contesting defendant did not 
amount to a completed partnership but 
that the partnership was in respect of 
the work of Devendra Nagar Bandh 
only and that being so the lower ap- 
pellate Court has carved out a new 
case for the plaintiff by holding that 
the contract on which the amount was 
advanced was a mere contingent con- 
tract. Mr. Sankatha Rai reinforced his 
submission by placing before me the 
statement of the plaintiff under O. 10 
Rule 2 of the Code of Civil Procedure 
which reads as under :— 


“He has advanced only Rs. 2,410/- to 
the defendant in the partnership busi- 
ness only for Devendra Nagar Dam. He 
did not advance any other sum for any 
other partnership business, In fact there 
was no partnership for any other busi- 
ness at all. The defendants have taken 
loan of Rs. 1782 for different purpose 
in their own accounts.” 


Learned counsel stated that the above 
Statement of the plaintiff clearly show- 
ed that according to the plaintiff’s own 
case there was a partnership between 
contesting defendant for 
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the work of Devendra Nagar Dam and 
the amount in question was advanced 
in pursuance of that partnership. Ac- 
cording to the learned counsel, that be- 
ing so, the suit must fail, for the part- 
nership was unregistered and such a 
suit as the present one would be barred 
by Section 69 of the Indian Partnership 
Act, 1932. 


6. Mr. Sankatha Rai, learned counsel 
for the appellant. also invited my at- 
tention to the finding of the trial court 
on this point, which was covered by 
issues Nos. 3 and 4. The finding of the 
trial court on issue No. 3 was that the 
agreement between the parties regard- 
ing partnership had been concluded 
only in respect of Devendra Nagar Dam 
and not in respect of any other Theka; 
and on issue No. 4, the finding of the 
trial court was that the plaintiff ad- 
vanced a sum of Rs. 2300/- only for 
Devendra Nagar Dam and not for any 
other Theka. The question about the bar 
of Section 69 of the Partnership Act 
does not appear to have been raised in 
that form but seems to have been taken 
by the trial court to be covered by issue 
No. 2, which was to the effect, “Whether 
this suit is premature?” The finding of 
the trial court on this point was that 
the suit is not barred and is maintain- 
able and is also not premature. 


7. Having heard the defendant-ap- 
pellant I find that on a true interpreta- 
tion of the terms of the contract be- 
tween the parties it could not be said 
that a partnership, that is, to.say the 
relationship of partners, as defined by 
Section 4 of the Partnership Act came 
into existence between them. The con- 
tract between the parties was complete 
when the amount of Rs. 2.000/- was 
advanced by the plaintiff to the defen- 
dant on the following terms incorporated 
in the receipt, Ext. 4 for money dated 
29th December, 1964 which was passed 
on by the defendant to the plaintiff. The 
terms of the receipt are as under: 


(This matter being in Hindi we regret 
that we have to omit it here as we have 
no facilities for printing Hindi —Ed.) 

It is not right to say that it was contin- 
gent contract. It is also a contract of 
partnership, but its terms show that the 
partnership would commence when the 
tender was accepted and the work was 
carried on pursuant thereto. Sec- 
tion 4 of the Indian Partner- 
ship Act, 1932 defines partnership as 
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“the relation between persons who 
have agreed to share the profits of a 
business carried on by all or any of 
them acting for all.” 

The first thing to be noticed in this de- 
finition is that the partnership is a rela- 
tion between persons. That: relation 
arises from prior agreement between 
those persons. The agreement had to be 
for sharing the profits of a business and 
the business has to be carried on by all 
or any of them acting for all. In the pre- 
sent case the agreement between the 
parties was complete when the amount 
was advanced as evidenced by the re- 
ceipt datec 29th December, 1964, Ext. 4, ~ 
The parties could, therefore. be said to 
have agreed to’ share the profits of the 
business which was to be carried on by 


them after the acceptance of the tender - 


which was to be submitted and for 
which purpose the plaintiff had paid the 
_ sum of Rs. 2,000/- to the defendant, but 
the terms of the receipt contemplated 
that in case the tender was not accept- 
ed, no business was to be carried on by 
them and there could have been in that 
case no quastion of sharing of the profits 
of any business, Partnership could not 
come into existence unless the business 
was carried on by the parties. Since the 


contract between the parties did not 
contemplate the carrying on of any 
other business by them,” the contract 


stood frustrated when the tender for 
the work of Devendra Nagar Dam was 
rejected, I am therefore, of the opinion 
that the pertnership between the par- 
ties which was contemplated by the 
agreement witnessed by the receipt ` 
dated 29th December, 1964, Ext, 4, did 
not come into being. 


8. As tc the point raised by the 
learned counsel that the case of the 
plaintiff himself was that there was a 
partnership between the parties but the 
partnership was for the business of 
only Devendra Nagar Dam and that, 
therefore, it is not open to the court to 
come to the finding that the partnership 
for carrying on the work of Devendra 
Nagar Dam did not come into being. I 
must say that the parties cannot be 
blamed for taking up that case. The dis- 
tinction between the contract of part- 
nership which had come ino existence 
in the present case, and the relationship 
which in law amounted to partnership is 

rather subtle and very much like the 
’ difference between a contract of sale 
and a completed sale. The point raised 


M/s. Paramount Studio v. Union of India 


! 

A. I. R. 
by the defendant-appellant was highly 
technical and was 'intended to somehow 


defeat the plaintiffs suit, although it 
has been found proved that the defen- 


dent did take the: amount of Rupees | 


2300/- from the plaintiff, and on obtain- 


ing refund of the earnest money which 
had been deposited for the Devendra 
Nagar Dam he utilised that money in 
other works. and in order to defeat the 
plaintiff's claim even took up the plea 
that there was a ; partnership between 
him and the plaintiff. In all these cir- 
cumstances I am of the view that the 


. decree under appeal is unassailable and 


must be confirmed. |In the result the ap- 
peal must fail and: is dismissed with 
costs, 
; Appeal dismissed, 
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T. S. MISRA AND 
V. K. KHANNA, JJ. 


M/s, Paramount Studio and others, 
Petitioners v. The ' Union of India and 
others, Opposite Parties. 


Civil Misé. Writ Petn. No. 248 of 1973, 
D/- 11-11-1980. 


(A) Ancient Monuments and Archaeo- 
logical Sites and Remains Act (24 of 
1958), Sec. 2 (a) and (j) — Taj Mahal 
and Forts at Agra’ and Fatehpur Sikri 
are ancient and protected monuments 
within Sec. 2 (a) and (j). 


The Taj Mahal and Forts at Agra and 
Fatehpur Sikri have a history behind 
them and are known for their superb 
architecture and beautiful carvings. Be- 
sides they yield revenue to the Govern- 
ment and also earn foreign exchange, 
They are ancient’ monuments within 
Sec. 2 (a) and protected monuments 
within Sec. 2 (i) 

(B) Ancient Monuments and Archaeo- 
logical Sites and |Remains Act (24 of 
1958), Sec. 38 — jAncient Monuments 
and Archaeological Sites and Remains 
Rules, 1959, R. 8 (d) — Business of tak- 
ing photographs of! tourists visiting ‘Taj 
Mahal and Forts at Agra and Fatehpur 


Sikri within their precincts — Rule 8 (d) - 


to take out 
is. not ultra 


requiring photographers 
licence for said business 
vires, ' ` 

The provisions of Rule 8 (d) requir- 
ing photographers carrying on the busi- 
ness of taking photographs of tourists 
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> 


~ 


_ 


1981 


M/s. Paramount Studio .v. Union of India 


All. 187 


visiting Taj Mahal and Forts at Agra - ed “the Act”),. They. are also covered by' 


and Fatehpur. Sikri within the precincts 
of those monuments are in conformity 
with the objects of the Act and have 
been made with the purpose of regulat- 


.ihg the access of visitors to the monu- 


ments and use of the precincts thereof 
by those visitors. No 
as of right to carry on. business at a 
place which is not owned or. acquired 
by him or for which he does not have 
the requisite permission. Rule 8 (d) not 
only regulates the actual entry in the 
precincts of the monuments but also 
controls the user of the ‘monuments and 
is based on ethic principle of responsi- 
bility. Rule 8 (d) is, therefore, not ultra 
vires the Act. The money charged from 
the licensee is not in fact a licence fee 
but is a consideration for the grant of 
the right to use the precincts for 
purpose of .carrying on the business of 
taking photographs of visitors for con- 
sideration. Nor can Rule 8 (d) be de- 
clared invalid on the ground that the 
Archaeological Officer requires the 
photographers to undergo a test before 
issuing licence. (Paras 10, 11, 12) 


R. N. Bhalla and S. N. Kacker. for 
Petitioners: Standing Counsel, for Op- 
posite Parties. 


MISRA, J. :— This petition under Arti- 
cle 226 of the Constitution of India 
raises a dispute -pertaining to carrying 
on business of taking photographs of 
persons visiting Taj Mahal and Forts at 
Agra and Fatehpur Sikri. These three 


- Monuments are -indeed ancient monu- 


ments of historical importance, . Taj 
Mahal is considered to be one of the 
wonders of the world and attracts visi- 
tors from abroad also. Before we set 
out the facts-giving rise to the dispute, 
we may state here the submission made 


at the bar but not taken specifically in- 


the pleadings of the petitioners to the 
effect that Taj Mahal and the aforesaid 
forts at Agra and Fatehpur Sikri are 
not protected monuments. We mention 
‘this submission made on: behalf of the 
petitioners only to be rejected. These 
monuments have a history behind them 
and are known for their superb archi- 
tecture and beautiful carvings. Besides, 
they yield’ revenue to the Government 
and also earn: foreign exchange. Indis- 
putably, they fall within the definition 
of the term -“ancient monument” as 
given’ in Section 2 (a) of the Ancient 
Monuments and. Archaeological . Sites 
rand Remains Act, 1958. (héreinafter call- 


person can claim. 


the | 


‘the same. Ultimately ‘Writ Petn. 


the definition of the term “protected 


“monument” as given in Section 2 (i) of 


the. Act. Even sub-section (2) of Sec. 39 
makes them ancient’ monuments and 
protected monuments. because as point- 
ed out earlier they are of national im- 
portance. 


2. The petitioners claim to be doing 
photographers’ business for the last 
several years at Agra. .They claim high 
professional. skill and wide business in- 
cluding .that of photographing visitors 


-and tourists within the premises of Taj 


Mahal and other historical monuments 
at Agra and Fatehpur Sikri. According 
to the petitioners there was no restric- 
tion of any kind on their aforesaid 
business till the year 1963, However, 
during the middle of that year, the peti- 
tioners were obstructed in their profes- 
sion and business by the superintendent, 
Archaeological Survey of India, Nor- 
thern Circle, Agra, and they objected to 
No. 
2158 -of 1966. Bhim Singh v. Union of 
India, was filed by some of the peti- 


` tioners in this Court. That Writ Petition, 


it is alleged, was withdrawn as not pres- 
sed because a compromise was entered 
into between the petitioners of that peti- 
tion and the respondents. However, sub- 
sequently the Director General of 
Archaeological Survey of India inform- 
ed the petitioners that he had decided 
to introduce a system of licence for 
permitting the photographers to take 
the photos of visitors who visit Taj 
Mahal, Agra, and therefore issued a. 
general notice to grant licences on cer- 
tain terms and conditions. The pro forma 
of the terms and conditions for issue of 
licence along , with the agreement is 
Annexure I to this- writ petition. The 
petitioners ‘have contended that the 
terms and conditions set out in. An- 
nexure I were all”. illegal and without 
authority and tantamount to infringe- 
ment of their right to carry on their busi- 
ness as guaranteed by Article 19 (1) (g) 
of the Constitution of India. They say 
that respondent No. 3 had made up his 
mind to take the test of the petitioners 
within a week. Hence if the test was 
taken temporary licences granted to the’ 
petitioners will come to an end and 
they would be put to irreparable in- 
jury. They also say. that the demand for - 
payment of Rs. 1,000/- pér annum fer 
doing business: of. photography at Taj 
Mahal and Rs. 1,000/- per -annum at 
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other historical: monuments while grant- 
ing’ licences ‘is illegal. The petitioners 
have, therefore; challenged the validity 
of Rule 8 (d) framed under the Act and 
have prayed for a writ in the nature of 
mandamus commanding the opposite 
parties not to prohibit or obstructs the 
petitioners-photographers from photo- 
graphing their clients or visitors against 
the back ground of Taj Mahal, Agra or 
within the precincts of the other monu- 
ments and also for a writ in the nature 
of certiorari to quash the amended 
Rule 8 (d) a copy of which is Annexure-2 
to this writ petition. A writ to quash 
the levy of so-called licence fee of 
Rs. 1,000/- per annum per photographer 
has also been prayed. 


3. The petition has been opposed and 
a counter-affidavit has been filed by the 
Superintending Archaeologist, Archaeo- 
logical Survey of India, Northern Cir- 
cle, Agra, respondent No. 3 to the pre- 
sent writ petition. 


4. In order to appreciate the conten- 
tions raised by the petitioners it would 
be appropriate to refer to the relevant 
provisions of the Ancient Monumen's 
and Archaeological Sites and Remains 
Act, 1958. and the rules framed there- 
under. Section 2 (a) of the Act defines 
“ancient monument” as any structure, 
erection or monument, or any tumulus 
er place of interment, or any cave, rock 
sculpture, inscription or monolith, which 
is of historical. archaeological or artistic 
interest and which has been in existence 
for not less than one hundred years. It 
also includes the remains of an ancient 
monument and the site thereof. It was 
not in dispute that Taj Mahal and the 
‘Forts at Agra and Fatehpur Sikri have 
been in existence for more than 100 
years. They, therefore, fall within the 
definition of “ancient monument”. The 
“protected monument” as defined in 
Section 2 (i) means an ancient monu- 
ment which is declared to be of national 
importance by or under this Act. Sec- 
tion 3 of the Act says that all ancient 
and historical monuments and all 
archaeological sites and remains which 
have been declared by the Ancient and 
Historical Monuments and Archaeologi- 
cal Sites and Remains (Declaration of 
National Importance) Act, 1951, to be of 
national importance shall be deemed to 
be ancient and historical monuments or 
archaeological sites and remains declar- 
ed to be of national importance for the 
purposes of this Act. Section 19 deals 
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with the restrictions on enjoyment of 
property rights in protected area. It 
provides, inter alia,- that no person. in- 
cluding the owner or occupier of a pro- 
tected area, shall construct any building 
within the protected area. or utilise such 
area or any part thereof in any other 
manner without the permission of the 
Central Government. “Protected area” 
means, as defined in Section 2 (i) of the 
Act, any archaeological site and remains 
which are declared to be of national im- 
portance by or under this Act. By vir- 
tue of Section 3 the archaeological sites 
and remains of the monuments in ques- 
tion would also fall within the defini- 
tion of “protected area”. Section 38 
gives powers to the Central Government 
to make rules for carrying out the pur- 
poses ofthe Act. Rules can, therefore, be 
made with respect to-the right-of ac- 
cess of the public to a protected monu- 
ment and the fee, if any, to be charged 
therefor as also the form in which an 
application for permission under Sec- 
tion 18 or Section 24 may be made and 
the particulars which such application 
shall contain vide sub-section (2) (c) 
and (e) of Section 39. In exercise of the 
power under Section 38 of the Act the 
Central Government has made rules 
known as the Ancient Monuments and 
Archaeological Sites and Remains Rules, 
1959. Rule 2 (b) defines 
follows :— 


t “Copying”, together with its gram- 
matical variation and cognate expres- 
sions. means the preparation of copies 


by drawing or by photography or by 


mould or by squeezing and includes the 
preparation of a cinematographic film 
with the aid of a hand-camera which is 
capable of taking films of not more than 
eight millimeters and which does not 
require the use of a stand or involve 
any special previous arrangement.” 
Rule 2 (c) defines “filming” as follows:— 
“Filming, together with its grammati- 
eal variations and cognate expressions, 
means the preparation of a cinemato- 
graphic film with the aid of a camera 
which is capable of taking films of more 
than eight millimeters and which re- 
quires the use of a stand or involves 
other special previous arrangements”. 
5. Rule 6 provides that no person 
above the age of fifteen years shall 
enter any protected monument or part 
thereof specified in the second Schedule 
except on payment of a fee of fifty naye 
paise provided that the Director Gene- 
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ral may, by order, direct that, on such 
occasions and for such periods as may 
be specified in the order. no fee shall 
„be charged for entry into a protected 
monument or part thereof. ; 

6. Rule 7 prohibits holding of meet- 
ings, reception parties, conferences or 
entertainment except under and in ac- 
cordance with a permission in writing 
granted by the Central Government. 

7. Rule 8 prohibits certain acts with- 
in the precincts of the monuments. It 
reads as follows: 

“No person shall, 
monument :— 

(a) do any act which causes or is 
likely to cause damage or injury to any 
part of the monument; or 

(b) discharge any fire-arms; or 

(c) cook or consume food except m 
areas, if any, permitted to be used for 
that purpose; or 


(d) hawk or sell any goods or wares 
or canvass any . custom for such goods 
or wares or display any advertisement 
in any form or show a visitor round for 
monetary consideration, except under 
the authority of, or under and in ac- 
cordance with the conditions of a licence 
granted by. an archaeological officer: or 

(e) beg for alms or 

(f) violate any practice,- usage or cus- 
tom applicable to or observed in the 
monument: or 

(g) bring. for any purpose other than 
the maintenance of the monument. 

(i) any animal, or 

(ii) any vehicle except in areas reserv- 
ed for the parking thereof.” 

8. Clause (d) of Rule 8 was subse- 
quently substituted, vide notification 
dated 16th February. 1971, as follows:— 


“(d) hawk or sell any goods or wares 
or canvass any custom for such goods 
or wares or display any advertisement 
in any form or show a visitor round or 
take his photograph for monetary con- 
sideration, except under the authority 
of. or under, and in accordance with the 
conditions of a licence granted by an 
Archaeological Officer: or 

9. At Item No. 24 in the Schedule ap- 
_ pended to the rules, Agra Fort, and at 
‘Item No. 26 thereof, Taj Mahal, have 
been mentioned. Thus no person above 
the age of fifteen years would be en- 
titled to enter Taj Mahal or the Fort at 
Agra except on pavment of a fee of fifty 
naye paise and by reason of Rr. 7 and 8 
no person is entitled to use any part of 
È 


within a protected 
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the protected monuments aforesaid for 
the purpose of holding any meetings, 
receptions, parties, conferences etc. or 
do any act which may cause any damage 
or injury to any part of the monument 
or cook or consume any food except in 
the area earmarked for that purpose or 
hawk or sell any goods or wares or can- 
vass any custom for such goods or wares 
or display any advertisement in any 
form or show a visitor round or take his 
photograph for monetary considera- 
tion except under the authority, of, or 
under, and in accordance with the con- 
ditions of a licence granted by an 
Archaeological Officer. The petitioners 
being engaged in the business of photo- 
graphy felt aggrieved by the provisions 
of clause (d) of Rule 8 which prohibits 
them from taking photographs of any 
visitor for monetary consideration ex- 
cept under the authority of or in ac- 
cordance with licence granted for that 
purpose. Their contention is, to put it 
briefly, that the provision enumerated 
in Rule 8 (d) is invalid inasmuch as it is 
not authorised by any provision of the 
Act including Section 38 thereof They 
further contend that admittedly the op- 
posite-parties do not provide any bene- 
fit or any facility to the licence holders. 
The charge of Rs. 1,000/- per annum for 
Taj Mahal and Rs. 1,000/- per annum 
for the Forts as licence fee is illegal. 
They say that Section 18 of the Act 
gives them right of access to any por- 
tion of the monument on payment of a 
nominal fee of fifty naye paise and their 
right to carry on business or profession 
of photography within the precincts of 
the monuments cannot be curtailed, in- 
terfered with or checked in any manner 
by asking them to appear at the test 
and to pay a huge amount of Rs. 1,000/- 
per annum as licence fee. We shall pro- 
ceed to examine these contentions in 


. the light of the provisions of the Act and 


the rules. 


10. We have held above that these 
monuments are ancient monuments of 
historical and national importance and 
are protected monuments. Any person 
can have access to these monuments 
subject to the rules framed in that be- 
half. Section 18 confers this right on a 
visitor. Section 18 however does not 
say that any person who may have ac- 
cess to the monuments on payment of 
the nominal charges of fifty naye paise 
shall have a right to use any portion of 
the monument, either covered or un- 
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covered by structure, in any manner he 
likes. The monument is to be protected 
and preserved. Visitors from various 
parts of this country as also from foreign 
' countries come to Agra to have a view 
of Taj Mahal and the Fort. They also 
visit. the Fort at Fatehpur Sikri. The 
primary object of their visit obviously 
is to appreciate its architecture and art 
and the history which it contains. Such 
a monument cannot be permitted to be 
spoiled; that is the obvious object of the 
Act and the rules framed thereunder 
and that is why clause (c) of sub-sec- 
(2) of Section 38 lays down that a rule 
may be framed with respect to the right 
ef access of the public to a protected 
-monument and the fee, if any, to be 
charged therefor. Even a protected area 


of the monument cannot be utilised in 


an uncontrolled manner. Holding of 
meetings, receptions, parties conferences, 
entertainments. display of fire-arms etc, 
within the precincts of the said monu- 
ments are, therefore, prohibited. The 
rules also prohibit the hawking or seil- 
ing of any goods or wares etc. within 
the precincts of any of these monu- 
ments, The petitioners contend that in 
the course of their business of photo- 
graphy they had been taking photo- 
graphs of visitors. within the precincts 
of the monuments in question for 
monetary considerations. The visitors 
obviously need expert service in this 
behalf lest their photographs get spoiled 
due to inefficiency of the photographer. 
We find that the provisions of clause (d) 
of Rule 8 are in conformity with the 
object of the Act and they have been 
made with the purpose of regulating the 
‘access of the visitors to the monuments 
and the use of the precincts of the 
monuments by those visitors. No person 
can claim as of right that he shall carry 
on business at a place which’ is not 
owned by him or acquired by him or 
for which he does not have the recui- 
site permission, The rule in question not 
Lonly regulates the actual entry in the 
precincts of the monuments but also 
controls the user of the monument. The 


Act and the rules in question raise the 
citizens’ sense of responsibility in pro- 
tecting and maintaining these monu- 


‘ments of national importance in their 
original form. This sense of responsibi- 
lity develops to a real factor of social 
‘life which exerts its impact on official 
policy. The principal task, therefore, is 
to raise the safety measures and to pro- 
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vide safety regulation for protecting . 
and maintaining the monuments includ- 
ing their compound. The provision in 
the impugned rule seems to be based] 
upon ethic principle of responsibility., It 
is a duty of every citizen to eal 
monuments of national importance in 
their original form. Hence special and 
personal factors pertaining to the photo- 
graphers, if left unregulated or uncon- 
trolled may lead them under the pre- 
vailing conditions to take irresponsible 
decisions for violation of that duty. So 
in order to avoid threats and hazards 
which may emerge in the different situa- 
tions precautionary and safety regula- 
tions have been provided for by grant- ` 
ing licenses subject to certain conditions, 
Adherence to. those conditions guaran- 
tees that foreseeable hazards do not 
arise. Society by elaborating and in-' 
troducing these legal provisions accepts 
responsibility that every thing neces- 
sary is done to guide the citizens by 
way of law to move about within the 
precincts of the monuments as also in 
their compound in a careful considerable 
and safe manner. The licence holders 
are also charged for any situation with 
easily . fulfilled obligations which they 
can adhere to without any difficulty. 
Protection and maintenance. of the 
monument like Taj Mahal and Forts ai 
Agra, Fatehpur Sikri and Delhi as well 
as rational use thereof are typical tasks 
in our country. Starting from this posi- 
tion the legal provisions had to ` be 
created and the methods of legal regula- 
tion had to be determined. The law 
stipulates the rights, duties and respon- 
sibilities of all those persons who secure 
licence to do a particular business or 
profession within the precincts of the 
monuments in question. We hold the 
view that the legal provisions in ques- 
tion for the protection of the monu- 
ments have contributed towards more 
effectively increasing the role of law in 
the administration and organization of 
the social relations in this sphere. They 
ensure rational utilization of the monu- 
ments by the enterprises, organs and 
citizens. The legal objective is to ensure 
that citizens. public authorities and pro- 
fessionals meet their legal duties with. 
greater seriousness and consciousness in 
order to take into account the demands 
these monuments. The 
contention of the petitioners that R. 8 (d) 
is ultra vires of the Act is therefore, 


meritless and is accordingly rejected. 
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11. It has been provided in R.'8 (d) 
that no person shall take photographs 
_ for monetary consideration except under 
„the authority of or in accordance with 
the conditions of the licence granted bv 
the Archaeological Officer. The Officer 
invites applications from photographers, 
takes interview, selects competent photo- 
graphers and permits them to take 
photograph of.. visitors for monetary 
consideration, grants licences to those 
persons subject to certain terms and 
conditions which are incorporated m 
the form of agreement. The ~ licencee 
enters into an agreement with the 


licensor solemnly undertaking to abide. 


by the terms contained therein. It is 
open to him not to accept a licence sub- 
ject to the conditions enumerated in the 
agreement and may not, therefore, carry 
“on the business of taking photographs 
of visitors for - monetary consideration 
within the precincts -of the monuments. 
But if he accepts the licence subiect to 
the conditions enumerated in the agree- 
ment which in our view are reasonable 


and fair, he is bound by those terms., 


The money which is charged from the 
licencee is not in fact the licence fee 
but is a consideration for the grant of 
the right to use the precincts for the 
purpose of carrying on the business of 
taking photographs of visitors for con- 
sideration. 


12. To contend that no test should 
be made for selecting competent per- 
sons is to ask for allowing even those 
persons to do the job who do not know 
7 how to handle a cemera. Persons from 
far off places and even from foreign 
countries visiting Taj Mahal and the 
Forts do like to have their ‘photographs 
taken in the background of the monu- 
ment with a view to preserve the 
memory. They pay for the photograph 
and desire that it should last long. Only 
efficient and competent photographers 
can meet their demand. Such persons 
who do not have the requisite qualifica- 
tion cannot, therefore, be allowed to 
hold a licence. Rule 8 (d)} cannot, there- 
fore, be declared to be invalid on the 
ground that the Archaeological Officer 
rs ide the applicants to undergo a 
wz te, 


13. For the reasons in the foreeoine 
we find no merit in the ‘petition which 
is accordingly dismissed with costs. 

Petition dismissed. 
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Jangi, Petitioner. v. The Board of Re- 
venue, U. P. and others, Respondents. 
Civil Misc. Writ “No. 4478 of 1976, 
9-1-1981. ` 


Registration Act (16 of 1908), Sec. 47 
— Execution of two sale deeds in re- 
spect of a property — On registration, 
sale deed executed earlier alone op- 
erates and confers title. 

Where two sale deeds in respect of 
certain land were executed, on registra- 
tion the sale deed executed earlier alone 
becomes effective as it operates to trans- 
fer title with effect from an, earlier date 
i. e, date of its execution. AIR 1938 
All 431, AIR 1958 Pat 193 and 1973. All: 
LJ 412, Rel. on. (Paras 9, 10, 21, 12) . 
Cases Referred: Chronological Paras 
1973 All LJ 412:1973 RD 354 9. 
AIR 1958 Pat 193 8 
AIR 1938 All 431: 1938 All LJ 557 T 


C. P, Srivastava for Petitioner; Gaja- 
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` dhar Bhargava, for Respondents. 


‘ORDER :— By means of this writ 
petition the petitioner has prayed for 
quashing the order of Sri P. C. Saxena, 
IAS, Member, Board of Revenue dated 
26-4-1976 in Second Appeal No. 537 of 
73-74 (District Jaunpur) Jangi v. Raja 
Ram. SO 

2.. Brief facts giving rise to the pre- 
sent writ petition are that Pheral was 
the tenure-holder of the disputed land. 
He executed a sale deed in favour of 
the plaintiffs-opposite parties on 21-9- 


1964 and he executed a sale deed in 
favour of the defendant petitioner on 
15-9-1964, but the sale deed was re- 


gistered on 23-10-1964. The contention 
of the plaintiff-respondents was that the 
defendant-petitioner had illegally. tres- 
passed over the disputed land, hence 
they had prayed for declaration and pos- 
session under Sections 229-B/209 of the 
U. P. Zamindari Abolition and Land 
Reforms Act. 


3. The claim of the ELAT peanone 
dent was contested by the defendant- 
petitioner on the ground that his pos- 
session was lawful and he was not lia- 
ble to ejectment as claimed in the 
plaintifis’ suit, and various other pleas 
were taken. All the revenue courts 
have negatived the claim of the defen- 
dant-petitioner. Aggrieved by their 
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judgments the petitioner has approached 
this Court under Article 226 of the Con- 
stitution. 


4. The learned counsel for the peti- 
tioner has contended before me that the 
second appellate court has patently err- 
ed in holding that the sale deed regis- 
tered on 23-10-1964 in favour of the 
. petitioner being subsequent sale deed is 
invalid. According to the learned coun- 
sel for the petitioner the sale deed in 
his favour was executed on 15-9-1964, 
hence after the registration it would 
relate back to the date of the execution 
and his possession cannot be termed as 


‘the possession of a trespasser and he ` 


could not be evicted from the disputed 
land at the instance of the plaintiff op- 
posite parties. 

5. The learned counsel for the con- 
testing opposite parties has tried to re- 
fute the contentions raised on behalf 
of the petitioner and has justified the 
reasoning given by the second appel- 
late court. 


6. I have examined the contentions 
raised on behalf of the parties. It is 
proper to quote the following finding 
contained in paragraph 5 of the impugn- 
ed judgment :—~ 


“Under the Transfer of Property Act 
a sale transaction of the type of the in- 
stant case is not valid unless registra- 
tion has been effected. The transaction 
in favour of Jangi must be deemed to 
have been completed on 23-10-1964 
whereas in favour of plaintifis on 21-9- 
1964. On this ground alone, the first 
sale deed must be held as legally valid 
and the (sic). f 

7. To my mind the second appellate 
court has not approached the problem 
from correct angle. In this connection it 
is necessary to mention the ruling re- 
ported in AIR 1938 All 431, Mahadeo 
Singh v. Mian Din, wherein a learned 
single Judge of this court has held as be- 
low :- 


"A sale deed is completed when it is 
-executed by the vendor. The registra- 
` tion is no part of the execution, though 
it is necessary under law for making 
the deed valid: After executing the 
deed, it is not open to the executant to 
go back on his agreement and revoke 
it. The mere fact that the deed has not 
been registered does not affect the com- 
pletion of the execution because even 
if the executant be not willing or agree- 
able to get the deed registered, the per- 
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son in whose favour the deed has been 
executed has a right under the registra- 
tion law to get the deed forcibly regis- 
tered. Registration does not depend on 
the consent of the executant but is an 
act of an officer appointed by law for 
the purpose who, if the deed has been 
executed must register it if it is presen- 
ted by a person having the necessary 
interest within the prescribed period. 
Neither death nor express revocation by 
the executant is a ground for refusing 
registration, if the other conditions are 
complied with.” 

8. In AIR 


1958 Pat 193 Chander 


‘Singh v. Jamuna Prasad Singh a learn- 


ed single Judge of that Court has also 
made the following observations :— 


“In my opinion a -sale is complete 
when a sale deed is executed by the 
vendor and the vendor has no right in 


law to rescind or revoke the sale, re- 
gistration or no registration. After a 
sale is completed by execution of a 


deed, registration comes as a matter of 
course and is not dependent upon the 
volition of the vendor. It can be brought 
about compulsorily in the event of re- 
fusal by the vendor to assent to the re- 
fistration.” 


9. In 1973 RD 354:(1973 AN LJ 
412) Gayatri Prasad v. Board of Re- 
venue a Division Bench of this Court 
has observed in paragraph 17 of the 
judgment as below :—~ 

“The subsequent transferee stands 
in no better position. The sale deed 


executed in her favour stood completely 
nullified and the title which it purported 
to pass stood defeated by the compul- 
sory registration of the sale deed in fa- 
vour of the plaintiff, because that deed 


had been executed earlier, and under 
Section 47 of the Registration Act. it 
operated to transfer title with effect 


from an earlier date, Of the two com- 

pleted sale deeds the one which is ear- 

lier takes priorty after registration.” 
(The emphasis is mine) 


10. In view of the aforesaid rulings 
I think that the second appellate court 
has not examined the claim of the de- 
fendant-appellant from correct angle. 
It would be in the ends of justice to 
quash the impugned judgment and ask 
the second appellate court to examine 
the claim of the defendant-appellant in 
accordance with law. 


> 


a 
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11. In this connection it would be 
also necessary to mention the provisions 
of Section 47 of the Registration Act, 
1908 which reads as below :—- 


. “A registered document shall operate 
from the. time from which it would 
have commenced to operate if no regis- 
tration thereof had been required or 
made, and not from the time of its re- 
gistration.” 

12. Since the second appellate court 
has not addressed itself to the provi- 
sons of Section 47 of the Indian Regis- 
tration Act, I think that it has not ex- 
amined the claim of the defendant-peti- 
tioner from correct angle. 


13. In the result, the writ 
succeeds and the impugned judgment of 
the second appellate court dated 26-4- 
1976 in Second Appeal No. 537 of 73-74 
(District Jaunpur) Jangi, appellant v. 
Raja Ram, opposite parties, is hereby 
quashed, and the second appellate court 
is directed to decide the Second Appeal 
in the light of the observation made 
above. Parties are directed to bear 
their own costs. 

Petition allowed. 


AIR 1981 ALLAHABAD 193 
(LUCKNOW BENCH) 
T. S. MISRA, J. ` 
Indrasan, Applicant v. 
Nagar Mahapalika and others, 
Parties. 


Civil Revision No. 362 of 1978. 
10-7-1980.* 

Civil P. C. (5 of 1908), Order 33 R. 1 
(prior to amendment in 1976} — Plain- 
tiffs pauperism — Determination — 
The fact that his sons are in affluent 
condition, irrelevant — Their income or 
assets not to be taken into account. AIR 


Lucknow 
Opposite 


D/- 


1933 All 556 Rel. on. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1933 All 556 2 


K. C. Jauhari, for Applicant; K. S. 
Bajpai, for Respondent. 

ORDER :— This revision arises in the 
following circumstances: Indrasan filed 
a suit against Lucknow Nagar Mahapa- 
lika, State of U. P. and Lucknow De- 


South Luc- 








* Against order of Munsif, 
know, D/- 4-3-1978. 
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velopment Authority in forma pau- 
peris. He made an application under 
Order XXXIII Rule 1 C. P.C., for per- 
mission to file the suit as a pauper. In 
his deposition before the court below he 
stated that he depended on his sons 
who were six in number and that he 
resided with his sons whq maintained 
him. The court below, therefore, held 
that he had sufficient means to pay the 
court fees, and rejected the application. 
Aggrieved, the plaintiff has filed this re- 
vision, 


2 I have gone through the impugn- 
ed order. In my view the grounds on 
which the application was rejected are 
not tenable. Under Rule 1 of O. XXXIII 
of the Code of Civil Procedure, prior 
to its amendment, a person was deemed 
to be a pauper when he was not posses- 
sed of sufficient means to enable him to 
pay the fee prescribed by law for the 
plaint in such suit. In the case in hand 
it was not shown that the plaintiff was 
possessed of sufficient means to enable 
him to pay the court fee. The plain- 
tiff had said that he was not possessed 
of sufficient means to pay the court fee 
He had further said that he was resid- 
ing with his sons who maintained him. 
The fact that his sons were in affluent 
condition and were possessed of suff- 
cient means to pay the court fee is 
hardly relevant for the purpose of de- 
termining whether the plaintiff was a 
pauper, A Hindu son is liable to main- 
tain his disabled father under the pro- 
visions of the Hindu Maintenance. and 
Guardianship Act. That apart if “he 
sor: keeps his father with him and main- 
tains him that would not mean that the 
father is now possessed of all the pro- 
perties of his sons which he can utilise 
in any manner he likes. The income or 
the assets of the son would, therefore, 
not be taken into account while con- 
sidering whether the plaintiff is a pau- 
per. It was observed by a Division 
Bench of this Court in Mt. Kanizum 
Hani v. Syed Mohammad (AIR 
1933 All 556) that a person may 
have rich relations, and yet he or she 
may not be in a position to pay the 
court-fee. If he is not possessed of any 
means, the question whether or not the 
alleged rich relations of the applicant 
were in a position to pay the coure-fee 
which the applicant would have:to ‘pay 
sheuld not be gone into, and he should 
be allowed to sue as a pauper. In the 
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case in hand : the. court. below fell in 
error while rejecting the application 
when there was no evidence: that . the 
Plaintiff was possessed of sufficient 
means ta enable him to. pay the fee 
prescribed by law. The court below 
has thus exercised its jurisdiction - ille- 
gally and with material irregularity, 
The impugned order is, therefore, Habis 
to` be set aside. - 

3. In the result, the revision petition 
is allowed with costs. The order dated 
4-3-1978 is set aside. The application of 
the . plaintiff filed under Rule 1 of 
Order XXXIII C.P.C., is allowed, and 
the plaintiff is permitted to sue in forma 
pauperis, The interim stay order is 


vacated, 
Revision allowed. 
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Sushil Kumar Srivastava and others, 
Petitioners v. Principal, Industrial Train- 
ing Institute, Faizabad and another, Re- 
spondents. 

Writ Petn. No. 2962 ‘of 1979, Dj- il-1- 
1980: 

Constitution of india, Article 226 — 
Admissions to educational institutions 


E A — Government order prescribing norms 
oe „Should be followed — Cancellation of 


* admissions in breach of the order was 
upheld — The case did not invelve 
- either exercise of any ‘discretion: by the 
Selection “Committee nor ‘estoppel. 
(U. P. Governmenť Order No. 2280/36-6- 
36 (T)/78, D/-_ 268- 6- 1978), ; 


- Where. by ‘an. order the Gövemmeni 
prescribes norms for the selection of 
candidates for -admission to educational 
institutions the body entrusted with the 
task of selection -will: be. bound to con- 
form with such norms and will have no 
power to travel beyond them and ad- 
mit ‘candidates of, standard below that 
prescribed or exceeding the maximum 
number of candidates. required to be 
selected. Where the order prescribed 
the norms without- giving any discre- 
tion to select candidates not conforming 
to the Standard any- breach would ren- 


der the selection illegal and the - Gov- 
‘ernment is entitled .to cancel - such 
selection ‘in. exercise of its inherent 


power to undo the illegality committed. 
eviaxiniag/ae/ TUN 
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There, could also be no - question of the 
Government ‘being © estopped „from can- 
celling -the order since such a plea was 
not available in the case ọf statutory or 
legal prescription as the Government 
Order requiring ` fulfilment of minimum 
conditions ` or requirements for admis- 
sion to ‘institutions and the officers en- 
trusted with the task clearly, acted’ be- 
yond their powers. ‘In ‘this case ~ the 
U. P. Government Order No, 2280/36-6- 
36 (T)/78 D/- 26-6-78 gave administra- 
tive instructions - for admission: of candi- 
dates to various training institutes. It 
directed the Principal to prepare list of 
candidates seeking admission in the 
order of merit and the’ Selection Com- 
mittee of which the Principal is the 
Secretary had to recommend candidates 
for selection on their merit. The Se- 
lection: Committee recommended candi- 
dates of the members’ own choice irre- 
spective: of the merit list prepared by 
the Principal and -exceeding the number 
required to be: selected.’ The Govern- 
ment’s--order cancelling the selection and 
requiring re-selection on merit and in 
accordance with the G. O. was upheld. 
In the absence of any averment by the 
students whose selection was cancelled 
that it was impossible to restore the 
status quo ante. the principle af. estoppel 
held was not attracted.. AIR 1962 Madh 
Pra 3; AIR 1975 Ori 155, AIR 1976 SC 
376, AIR 1973 All 442 and (1882) 7 AC 


345 Dist: _ (Paras 7; 8, 11 and 12) 
Cases Referred: Chronological Paras 
AIR 1976 SC. 376. 6,9 
AIR 1975 Ori’ 155 « 6, 8 
_ AIR 1973 All 442 6, 10 
AIR 1962 Madh Pra 3. 6, 7 


(1882) 7 AC 345:47 LT 258 : 30. WR 893 
Searf: v. Jardine 6; 7 
S..L. Varma. for Petitioners. _ 

_ T. S. MISRA, J.:— This petition under 

Article 226 of the Constitution arises in 

the following ‘circumstances:— ` 
2.° There are 67 Industrial. Training 

Institute in Uttar Pradesh in which thera 

are 26,560 sanctioned seats in, 43 Engi- 

neering and Non-Engineering | Trades, 

Such. an Industrial Training Institute 

also exists at Faizabad. where training is 

imparted in 11 Engineering and Nons. 

Engineering. „Trades. Three hundred 

and ninety-two ' total seats are ‘sanction< 

ed for the Institute out of. which 160 

seats are sanctioned for -the second year 

classes. In August 1970 admissions were 

required to be made ‘only ‘against 232 

seats in ten ‘Trades vide admission cir- 
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cular of the Directorate of Training and 


Employment, Lucknow Dated 26th June; 


1979. The State Government 
pointed.an Advisory Committee 
G. O. No. 2278/36.6.36 (T)/79 dated 26th 
June, 1978 to study the need of their- 


has ape 


dustry in the region and suggest mee-- 


sures to adopt the training programmes 
to meet local requirements. The func- 
tions of this Advisory Committee have 
been stated in the said Government 
Order. One of the functions of the Ad- 
visory Committee is to select boys .m 
the basis of their merit for receivirg 
training at the Institute. Such an. Ad- 
visory committee is ‘also constituted at 
Faizabad. The Principal is required .«o 
prepare a list of the candidates in aez- 
cordance with- their merit and -then 
place it before the Advisory committes. 
The committee is to check: and ensure 
that the admissions are made _ stricly 
according to the merit and according 70 
the Government Order on the subject. 
The State Government vide G.9. 
No. 2582/36-6-33 (T) 76 dated 25th Aw- 
gust 1977 had decided for the reserva- 
tion of seats in Industrial Training. In- 
stitutes at the time of admission.. 


3. It appears, from the supplementary 
counter-affidavit that 2937 application 
forms were sold from the Industrial 
Training Institute, Faizabad up to 25h 
July, 1979 and that 2059 application 
forms were received up to 30-7-1979. 
These applications were scrutinised and 
checked under the guidance of the 
` Principal, Industrial Training Institute, 
Faizabad and were sorted out in differ- 
ent categories. The percentage of marss 
in case of each candidate in the qualify- 
ing examinations or in any higher ex- 
amination were calculated and finally 
the merit’ lists were prepared on the 
basis of their highest, percentage of 
marks as per instructions contained in 
the admission circular of the Diræ- 
torate dated 29th June. The Advisory 
Committee was to finalise the main lists 
of 232 candidates on the basis of merit 
lists and another waiting list of 151 
candidates was to be drawn up on the 
basis of the merit list. The principal 
placed the merit list prepared by him 
before the Advisory committee on 9th 
August. 1979. It is further revealed 
from the said supplementary counter- 
affidavit that all the application forms 
received in the said institute were also 
put up before the Advisory Committze 
on 9th August, 1979 and the members 
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the 
con- 
The members 


of the. committee, were apprised of 
instructions -of the Government in 
nection with -adinissions. . 


_of the committee checked various appli= 


cation forms. The Chairman of., the 
committee at Faizabad is a non-official 
member. It ’so happened that in the 
meeting held on 9th August, 1979 the 
majority of the members present were 
non-official. It is averred in the sup- 
plementary. counter-affidavit that they 
did not agree to approve the lists for . 
admission in toto which were prepared 
by the principal according to the in- 
structions of the Government and after 
a long discussion and persuasion by the 
principal the committee ‘agreed to ap- 
prove the names of. 175 candidates on 
the basis of merit. However only 102 
candidates turned up for admission out 
of those 175 candidates. They were duly 
admitted. In this connection it is fur- 
ther averred that in spite of the op- 
position by the Principal the Chairman 
was authorised: to prepare a second list 
of candidates to accommodate their own 
recommendation irrespective of thè 
merit of the candidates vide. the minutes 
of the meeting of the Advisory Commit- 
tee dated Sth August, 1979 a copy of 
which is Annexure A-3 to the counter- 
affidavit.. It-further appears that asup- 
plementary list of 292 candidates on 27th 
August, 1979 was prepared by the 
Chairman in consultation with the non- 
official, members. Out of these 292 can- 
didates a list of 135 candidates was de- 


clared under the signature.of the prin- Es o 
157 
the `’ 


cipal whereas a list of rémaining 
candidates was declared under 
signature of the Chairman only and the 
Principal refused to sign that list of 157 
candidates.. It is averred that the prin- 
cipal was asked to admit all the candi- 
dates of the supplementary list. The 
principal, however, did not agree to ad- 
mit the candidates who were of the 
lower merit. The principal also did not 
agree to. increase the number of | ad- 
missions: beyond the number of sanc- 
tioned seats: . However, as 31st August, 
1979 was the last date for admission, 
hence it-is averred that the principal 
under duress and threat had to admit 
222 candidates out of the list of 292 who 


‘were available on 31st-August, 1979. It 


is in this way that 324 candidates had 
to be admitted up to 31st August, 1979 
against the sanctioned strength of 232 
seats: consequently, on 4th September, 
i979 the Deputy Director, Varanasi Zone 
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was apprised of the circumstance in 
which admissions had to be made in 
contravention of the Government Order. 
Eventually through the Director of 
Training and Employment U. P., Luc- 
know the matter was brought to the 
notice of the Secretary. Department of 
Labour of the State Government and 
then a decision was taken by the State 
Government that all admissions which 
had been made otherwise than in ac- 
cordance with the instructions laid down 
by the State Government and the G. O. 
Annexure A-2 dated 26th June, 1978 
and were not in accordance with merit 
should be cancelled and thereupon 
necessary instructions were issued tele- 
graphically to the principals to cancel 
such irregular admissions and proceed 
to fill up the vacant seats by admitting 
candidates in accordance with merit; 
hence the Principal of the Institute at 
Faizabad by his order dated llth Oct- 
. ober, 1979 circulated alist of person who 
had been irregularly and illegally re- 
commended for admission and whose 
admissions were sought to be cancelled. 
The Principal has averred that in spite 
of his best endeavour to have the notice 
and order served individually on each 
candidate he could not succeed as none 
of the candidates in spite of the fact 
that they had read the order refused to 
acknowledge the same and the said 
order along with the list of candidates 
-whose admissions were cancelled was 
also notified on the notice board. After 
the cancellation was made, as many as 
68 students were admitted on the basis 
of their merit and it is alleged that these 
students are being trained in the trades 
of their choice. The petitioners being 
aggrieved by the order of cancellation 
of their admission have filed the in- 
stant petition. 


4. The case of the petitioners is that 
they are all bona fide students of the 
First Year class of the Industrial Train- 
ing Institute at Faizabad. They were 
admitted to the said Institute in the 
month of August, 1979 for training in 
various trades after having been found 


qualified for the same and after being 
selected by a Selection Committee ap- 
pointed by the Government. On their 


-admission they deposited caution money 
of Rs. 25/- and they had been continu- 
ously attending their classes and 
ceiving education till 12th October, 1979. 
When they went to the Institute on 15th 
October, 1979, they were not allowed to 


re- 
re 
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do so. Then they came to know that 
their names were struck out from the 
rolls of the Institute. The petitioners 
contend that after having been properly 
selected through a Government appoint- 
ed Selection Committee and having se- 


cured admission and also having paid 
caution money as well as having at- 
tended their classes for about two 


months, the petitioners’ names could not 
be legally struck out of the rolls with- 
out even giving them an opportunity of 
being heard. They also alleged that 
they were taking the courses of their 
training to enter various trades to earn 
their livelihood and if they are not al- 
lowed to continue their study courses 
and complete their training, their whole 
life and career will be ruined and they 
will not be able to earn any livelihood. 
The counter-afidavit and supple- 
mentary counter-affidavit were filed on 
behalf of the opposite-parties. Rejoin- 
der-affidavit has also been filed reiterat- 
ing the averments in the petition and 
asserting that the petitioners were ad- 
mitted on the basis of merit and having 
been found most suitable at the selec- 
tion and that after the petitioners’ selec- 
tion and admission had been made. the 
opposite-parties are estopped from can- 
celling their names. 


5. The principal question which 
falls for determination is whether on the 
facts and circumstances stated herein- 
above the petitioners’ names could be 
struck out of the rolls of the Industrial 
Training Institute at Faizabad. The 
petitioners admittedly had submitted 
their application seeking admission to 
the said Institute for receiving training 
in the trades specified in the appliza- 
tions. There were other applicants also. 
The applications received by the Princi- 
pal of the Institute ran in four figures. 
The sanctioned strength was, however, 
only 232 and admissions were to be made 
only against these 232 seats. The Gov- 
ernment has appointed an Advisory 
Committee to make selection. The Gov- 
ernment order prescribes the procedure 
for the preparation of merit lists of 
different categories. It requires the prin- 
cipal to prepare the merit list according 
to the procedure laid down in the said 
Government Order. It further re- 
quires that the meri: list so prepared 
by the principal shall be put up by him 
before the Advisory committee in its 
meeting. The Chairman of the Advisory 
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Committee is a non-official member. 
_It consists of certain official members 


and also certain other non-official mem- 
‘bers. The said Government Order re- 
quires that the Advisory committee will 
select the names of the candidates for 
receiving training in each trade on the 
basis of their merit. In the instant case 
.the principal after receiving the applica- 


tions prepared a list of candidates for 
each trade on the basis of merit. That 
list was placed along with all the ap- 


plications before the Advisory Commit- 
tee in its meeting held on 9th August, 
1979. The meeting was presided by its 
Chairman, The Principal is a Secretary 
of that Advisory Committee. He was 
. also present at the meeting. Other non- 
- official members were also present. > Jt 
appears from Annexure A-3 to the 
counter-affidavit which is a copy of the 
minutes of the said meeting held on 
9th August, 1979 that the Advisory Com- 
mittee did not approve of the entire 
list prepared by the principal. The Ad- 
visory Committee, however, agreed to 
approve of the names of 175 candidates 
on the basis of merit. As stated earlier 
only 102 candidates turned up for ad- 
mission out of the said 175 candidates. 
The committee had authorised the Chair- 
man to prepare a second list of candi- 
dates to accommodate their own recom- 
mendations. This was objected to by the 
principal who insisted that the list should 
be prepared on the basis of merit alone. 
A supplementary list of 292 candidates 
was thereafter prepared on 27th August, 
1979 by the Chairman. Out of these 292 
candidates a list of -135 was declared 
under the signature of the principal 
whereas a list of 157 was declared under 
the signature of the Chairman only and 
the principal declined to sign on that 
list. The principal did not agree to ad- 
mit candidates who were of the lower 
merit nor did he consent to increase the 
number of admissions beyond the sanc- 
tioned strength. It is averred by the 
-Principal in his supplementary counter- 
affidavit dated 19th November, 1979 
that as 3lst August, 1979 was the last 
date for admission. he under duress anJ 
threat had to admit 222 candidates out 
of the list of 292 candidates who were 
‘available on 31st August, 1979. Thus 324 
admissions had been done against 232 
sanctioned seats, The principal brought 
all these facts to the notice of his 
superior authority, namely, the Deputy 
Director, Training and -.Apprenticeship,. 
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Varanasi Zone and ultimately the Secre- 
tary to the Department of Labour, Gov- 
ernment ` of Uttar Pradesh was 
apprised of the situation by «he 
Director of Training and Employment, 
U. P. Lucknow. The State Government 
then took a decision in the matter to 
the effect that all admissions which had 
been made in contravention of G. O. No. 
2280/36-6-36 (T)/78 dated 26th June, 
1978 stood cancelled and the Principals 
of the Institutes were asked to ensure 
admissions strictly on merit by 25th 
positively. This decision was communi- 
cated to all the principals of the Indus- 
trial Training Institutes Uttar Pradesh 


and all District Magistrates of 
Uttar Pradesh who were re~- 
quested to maintain law and order in 


the Industrial Training Institutes. The 
Principal, Industrial Training Institute 
thereupon struck out the names of the 
petitioners’ of the rolls. Now certain 
other persons have been admitted in the 
Institute and are receiving the training 
who, according to the principal, were 
entitled to be admitted on the basis of 
their position in the merit list. We ask- 
ed the Principal to produce before us a 
chart showing the merit of the peti- 
tioners in comparison with the merit of 
those who have now been admitted. The 
Principal has accordingly submitted 
that chart. We have perused it. That 
chart discloses that on merit the peti- 


-tioners were inferior to those who have 


now been admitted. 


6. For the petitioners it was urged 
that as the petitioners had been admit- 
ted to the Institute for receiving training 
and as they had paid caution money and 
had been attending -their classes for 
about two months’ the opposite parties 


are estopped from asserting that the 
petitioners could not have been admit- 
ted on the basis of their merits. Further, 
if they would not be permitted to con- 
tinue with their training, their whole 
life and career will be ruined and they 
will not be able to earn any livelihood. 
In support of this contention the learn- 
ed counsel for the petitioner placed re- 
liance on Purshottam Das v. Board of 
Secondary Education (ATR 1962 Madh 
Pra 3), Pratima Das v. State of Orissa 
(ATR 1975 Orissa 155), Krishnan v. 
Kurukshetra University, (AIR 1976 SC 
376) Anil Kumar Srivastava v, Univer- 
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‘sity of Ailahabad, ; ; (AIR 1973 All .442) 
and Scarf v. poe (ma 7 AC 345). 


4. In the zase of ` Purshottam ' Das 
(supra) the petitioner was allowed to ap- 
pear for practical examination and was 
allotted a roll number but subsequently 
the Board decided not to pérmit him to 
appear for the theory examinations as 
be had not attended the minimum num- 
ber of lectures, delivered in. tis sub- 
jects for qualifying himself . ‘for the 
examination and that under the rules. in 
force, the deficiency in his attendance 
could not be condoned. Under. the Regu- 
lations framed by the M. P. ‘Secondary 
Education Board, the Chairman is under 
an obligation to exercise one way or the 
other his discretion in the matter. - of 
condonation of the attendance- of an 
‘examinee when moved to do so. In view 
of the fact that the applicant was al- 
lowed to appear for practical examina- 
tion and was. allotted a roll number, it 
was held that the deficiency in the. peti- 
tioners’ attendance was such which 
could be condoned and was condoned 
under the regulations which were ap- 
plicable to him,..-and it is in. these cir- 
cumstances that it was held that the 


Board was under an obligation to per-. 


mit the applicant to take theory . exam- 
ination. Or these peculiar facts it was 
held that once the Chairman had.taken 
a decision in exercise of his. discretionary 
powers, 
that matter is exhausted and he could 
not again claim to revise his decision 
already taken by -exercising ‘his discre- 
tion a second time. The case of Scarf w 
Jardine ((1882) 7 AC 345) ‘was relied 
upon. The case’ of Purshottam Das 
(supra) is of no help to the petitioners 
because it is quite evident from the 
minutes of the meeting of the Advisory 
Committee heldon 9th Aug., 1979 that the 
Principal of the Institute was insistent for 
the compliance’ of the’ ‘Government order 
dated 26th June, 1978 and that the ad- 
missions should* be made strictly on 
merits. The majority in the meeting 
selected only 175 candidates on. the 
basis of merit. Out of these 102 candi- 
dates turned up for _admissicn: The 
supplementary list prepared cn 27th 
August, 1979 by the Chairman -was not 
in accordance with .the 
down by the . Government order dated 
26th June, . 
case where a decision was taken in ex- 
ercise of its discretionary powers. ‘In 
i fact the Advisory Committee was: under 
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‘loss which the 


procedure laid 


.1978..It is, therefore, not a.’ 
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an obligation to select persons in ac= 
cordance with the procedure laid down 
in the G. O: of 26th June, 1978. The .Ad- 
visory Committee had to function’ within 
the limits of the Government Order No. 
2279/36-6-36/T/78 -dated 26th June, 1978 
and the Government Order No. 2280/36- 
6-36(T)/78 dated 26th June, 1978 and 
had nò. discretionary power to, recom- 
mend candidates securing lower. per- 
centage of marks in the minimum. quali- 
fying examination and leaving out those/ 
candidates who had. secured marks of 
higher percentage’ in the qualifying 
examination: In this view of the matter 
the principles enunciated in Scarf.. v. 
Jardine (supra) are also not- attracted 
to the facts and jcircumstances of the 
case and that-ruling, therefore, does not 
apply to the instant case. 





8. In Pratima Das’ v. ‘State ‘of Orissa 
(AIR 1975 Ori 155) . (supra) the , peti- 
tioner while studying in the. B. Se 
class was selected ‘for admission to the 
M. B. B. S. course on the basis of marks 
obtained in the ‘competitive entrance 
examination: for the M. B. B..S. Course, 
She left her B.. Sc. course and was ad- 
mitted to the Medical College.. Some- 
time thereafter her admission: was can- 
found that in the en- 
trance examination she had in fact secur- 
ed lesser marks than some other .candi- 
dates who were not-. selected. It. was. 
found by the court that the petitioner 
had. all the qualifications . prescribed for 
selection. Apart - from. ` heavy financial 
petitioner had suffered 
through the negligence , of the, auth- 
orities, it was not possible for. the. peti- 
tioner to go back to her former college 
and pursue her studies there. In these 
circumstances. it was held that the plea 
of estoppel was attracted and the order 
cancelling her admission was liable” to 
be quashed. The | principle of estoppel 
was. applied in. the case of Pratima, Das 
(supra) -on the ground that she had 
changed. her position substantially. to 
her» prejudice on the representation of 
the Selection Board and it was found 
impossible to restore status quo inas- 
much as it was not possible for the peti- 
tioner. to go back to her old college and 
pursue the course ‘of studies from which 
she had withdrawn halfway. In ine 
instant, case it. hi s not been made out 
that the petitioners had changed their 
position substantially to their prejudice 
on the representation of the Advisory 
Committee -and that it . would ‘now. -be 
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impossible -to restore. the .status euo 
ante. They have merely alleged that “if 
they are not allowed to continue: their 
study courses and complete their. train- 
irig, their whole life and career will be 
ruined and they will not be able to earn 
any livelihood’. They have not said 
that it would be impossible to restore 
the status quo ante. The learned Judzes 
lin Pratima Das case had observed :— 


d 


“We would agree with learned Acdi- 
tional Government Advocate that if thare 
had been a statutory prescription in re~ 
gard to admission into the Medical 
College and the petitioner was. wanting 
any of these requirements, there mizht 
have been some force in his submission 
that estoppel. may not  opera:e.” 


In Pratima Das’ case the petitioner ad- 
mittedly had all the qualifications as 
laid down by the University. In the case 
in hand the condition was that persons 
would be admitted according to their 
position in the merit list prepared in the 
manner laid down in the Government 
Order dated 26th June, 1978. The pati- 
tioners obviously. were not selected in 
accordance with their position on the 
merit list. 


9. In -Krishnan’s case (AIR 1976 SC 
376), it was held that once the cardi- 
date is allowed to -take the examins- 
tion rightly or wrongly, then the statute 
which empowers the 
withdraw the candidature of the appli- 
cant ` has . worked itself vut 
and the candidate cannot- be re- 
fused admission subsequently for any 
infirmity which should have been losk- 
ed into before giving the candidate rer- 
‘mission to ‘appear. These observations 
were made on the peculiar facts of that 
case. Before issuing the admission card 


to a student to appear at ‘part I Law. 


Examination in April 1972 it was the 
duty of the ‘University authorities to 
scrutinise the admission form filled by 
the student in order to find out whether 
it was in order: Equally it was the daty 
of the Head of the Department of: Law 
before submitting the form to the Uni- 
versity to see that the form complied 
with all the requirements. It was far- 
ther observed that if neither the: Head 
of the Department nor the University 
authorities took care to scrutinise she 
admission- form then in not | disclosing 
the shortage of percentage in attendance 
the question of the candidate commit- 
ting a fraud did not. arise. Similarly, 
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when the candidate was allowed to ap- - 
pear at the part I Law Examination in 
May 1973, -the University authorities 
had -no jurisdiction to cancel his candi- 
dature for that. examination. On these 
fects it was held that if the University 
authorities acquiesced in the - infirmities 
which the admission form contained and 
allowed the candidate to appear in the 
Examination, then by force of the Uni- 
versity Statute the University had ne 
power to ‘withdraw the candidature of 
the candidate. In. the present case the 
principal had prepared the list -strictly 
in accordance with the procedure laid 
down in the Government order afore- 
said and also insisted in.the meeting -f 
the Advisory Committee on 9th August, 
1979 that admissions should be made only 
in accordance with merits as laid down 
in the aforesaid Government order vut 
he was overruled. He, therefore, inform- 
ed his superior officer who in turn in- 
formed the. Government and he ulti- 
‘mately took a decision to cancel the ad- 
missions so made. It was, therefore, not 
a case where the principal or the Gov- 


. ernment had acquiesced in the infirm- 


ities or illegalities. 


10. In Anil Kumar Srivastava’s case 
(AIR 1973 All 442) (supra) the principle 
of estoppel was applied:in these circum- 
stances. Where the- University repre- 
sented to an examinee for M. Sec 
(Part-I) examination that he passed 
that examination by forwarding -the 
mark list showing him to be successful 
and subsequently confirmed the said 
representation by ` informing him in 
response to his application for scrutiny 
of certain answer books that there was 
no change in the marks obtained by him, 
the University could not, after his hav- 
ing completed M. Se. (Final) course as 
per requirement, prohibit him on the 
eve of M. Se. (Final) examination, from 
appearing at that examination on the 
plea that he,’ in fact, did not pass M. Se. 
(Previous) Examination. This case ob- 
viously does not apply to the facts ot 
the instant „case. : 


11.. In ‘our “view, the principle of es- 
toppel is not attracted to the facts „and 
circumstances. of the case in hand. True 
it is that the Government ought to set 


higher standard in its. dealings and re- 


Iations with citizens and the ‘action af 
a.duty authorised Government’ agent act- 
ing within. the scope of his authority 
ought to be binding on the Government. 
If the acts or omissions of the officers of 


- [administrative 
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the Government are within the scope of 
their authority and are not otherwise 
impermissible under the law, they will 
work estoppel against the Government 
but no representation or promise made 
by an offcer can preclude the Govern- 
ment from enforcing a statutory or 
legal prescription. The doctrine of es- 
topppel cannot be availed of to permit 
and condone a breach of the law. It can- 
not be gainsaid that as the Government 
has the power to admit students in the 
Institute for imparting training in spe- 
cified subjects, it can lay down conditions 
under which it would allow admissions, 
To achieve uniformity and certainty in 
the exercise of such executive power 
and to avoid discrimination the- Govern- 
ment would have to frame guidelines 
which, however, would be in the form 
of administrative instructions. If these 
instructions were to lay 
down conditions the Government can 
insist that the satisfaction of such con- 
ditions would be condition precedent to 
obtaining admissions in the Institute. 
Non-fulfilment of such condition wouid 


obviously entail denial or withdrawal of. 


admission. These administrative instruc- 
tions thus govern the terms on which 
admission can be secured. They do fur- 
nish the necessary and valuable guide- 
lines and any departure therefrom will 
vitiate the order of admission. 


Advisory Bcdy was bound 


12. The 
to conform to the standard or norm 
laid down in the Government order 


dated 26th June, 1978 which required 
that seleczion shall be made on the basis 
of merits, That Government order pre- 
scribed the field of eligibility. Once such 
standard or norm was laid down, the 
Advisory Body or for that the Principal 
was not entitled to depart from it and 
admit those persons who did not satisfy 
the condition of eligibility prescribed by 
the standard or norm. It could not 
arbitrarily pick and choose certain per- 
sons and grant them admit card though 
they had shown inferior results in tne 
minimum qualifying examination than 


other persons who were subsequently 
admitted. The Principal prepared the 
list in accordance with the standard or 


norm laid down in the said Government 
order but the Advisory Body departed 
from the norm and selected persons who 
did not fulfil the ‘conditions of eligibility. 
The Principal though at first resisted 
but was, it seems, subdued and: he had 
to issue admit card: but- at the same 
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time he brought the. matter to the notice 
of the Government through proper 


channel, The Government acted prompt- 
ly and cancelled the admissions of those 
persons who did not satisfy the condi- 
tions of eligibility prescribed . by the 
aforesaid G. O. of 26th June, 1978. The 
power, to undo illegalities is inherent 
in the Government. To permit admis- 
sion to less deserving than those who 
had secured more marks was to do in- 
justice to the latter. The order cancel- 
ling the admission of the petitioners and 
Striking out their names of the rolls of 
Industrial Training Institute, Faizabad 
was, therefore. neither arbitrary nor 
mala fide nor unjust. It is also not il- 
legal. The question of violation of 
principles of natural justice does not 
arise. 

13. We find no merits in this peti- 
tion which is dismissed but in the cir- 
cumstances of the case without costs. 

Petition dismissed, 


AIR 1981 ALLAHABAD 200 
K. C. AGRAWAL, J. 


Nav ‘Sahitya Prakash and others, Ap- 
pellants v. Anand Kumar and others, 
Respondents. 


First Appeals. Nos. 8 and 9 of 1975, D/- 
16-7-1980.* 

Copyright Act (14 of 1957), Ss. 44, 45, 
13, 17, 48, 51, and 55 — Owner of liter- 
ary work has the common law right of 
property in it independent of the statute 
— Act lays no conditions for the exer- 
cise of such right — Non-registration - 
does not bar action for infringement. AIR 
1970 Madh Pra 261, Diss. from. 

“The common law right of property 
in literary or intellectual production 
exists independently of the statute. It 
belongs essentially to the owner. He has 
the sole and exclusive right over it.” 
None of the provisions of the Copyright 
Act Jays any conditions for the exercise 
of such right and preventing the in- 
fringement of the right. Registration of 
‘such right under Sec. 44 of the Act is 
not a condition precedent for availing 
the remedy, such as suing for an injunc- 
tion restraining infringement of the 
right, damages and for accounting. Pro- 
vision for registration under Section 44 
4s not - mandatory but only. intended to 


* Against judgment and decree of S. G 


Misra Dist., J., Sultanpur, D/-’ 30-10- 
1974. 
ix/7x/Ea00/80/TVN | 


1981 


provide ‘for prima facie proof of- the- 


particulars ‘regarding the right as stated 
in Section 48. In the absence of any c:r- 
cumstance compelling a -different con- 
struction the word ‘may’ in Sec. 45 
should be given its ordinary meaning. 
Sections 13, 17, 51 and 55 too do rot 
place any conditions. (1973) 2 Mad LJ 
290 and AIR 1972 Cal 533, Foll, AIR 
1960 Andh Pra 415, Dist, AIR 1£70 
Madh Pra 261, Diss. 
(Paras 16 to 20) 
` (B) Copyright Act (14 of 1957), S. 55 
— One co-owner of the right cannot 
independently deal with it — The others 
could sue the licensee for infringement. 
A joint owner of a copyright cannot, 
without the consent of the other jont 
owner, grant a license or interest in it 
and the other joint owner aggrieved by 
such grant can sue the licensee for :n- 


fringement of the right, The jont 
owner guilty of such dealing will a-so 
be answerable to the other owners. 


(1879) 12 Ch D 686 and Halsbury’s Laws 
of England 3rd Edn. Vol. VIII P. 738, 
Foll. {Para 25) 

(C) Civil P. C. (5 of 1908), Sec. 99 and 
O. 1, R. 1 — In the absence of praof 
of the will person claiming right under 
it need not be impleaded in the suit to 


enforce copyright — He is not ever a 
proper party. (Copyright: Act (19:7), 
55). f (Para 27) 
Cases Referred : Chronological Pazas 
(1973) 2 Mad LJ 290 20 
AIR 1972 Cal 533 21 
1972 Ker LR 536 24 
AIR 1970 Madh Pra 261 13, 22 
AIR 1960 Andh Pra 415 24 
(1879) 12 Ch D 686 : 48 LJ Ch 731 : 41 
LT 70. Powell v. Head 25 
C. B. Misra, for Appellants. 
JUDGMENT :— These two first ap- 


peals arise from the judgments and de- 
crees of the District Judge Sultanpur, 
dated 30th October, 1974. disposing of 
two suits Nos. 6 of 65 and 8 of 66. 


2. The relevant facts. briefly stazed 
are these. Late Sri Ram Naresh Tripathi 
was an eminent scholar of Hindi anc a 
poet of repute. He wrote a number of 
-books. He was carrying on business at 
Allahabad in the name and style of 
Hindi Mandir Prayag. Ram Naresh Tri- 
pathi died in January, 1962 leaving be- 
hind his three sons and his widow Smt. 
Udaiwanti Devi. On his death, the busi- 
ness was shifted to Sultanpur. Amongst 
others, one of the books which had been 


Nav Sahitya Prakash v, . Anand .Kumar 


All. 201 


written by late Sri Ram Naresh Tri- 
pathi was SAPNA ‘Khandkavya’. This 
book had gained reputation and popula- 
rity in the market. It had also been pre- 
scribed by the Delhi University as a 
Text Book for the Degree of Bachelor 
of Arts. - 


3. On 7-9-65, Anand Kumar and 
Jayant Kumar, the two sons of Pt. Ram 
Naresh Tripathi, brought suit No. 17 of 
67 against three defendants, The defer- 
dants 1 and 2 were the Printers and 
Publishers of the book named SAPNA 
whereas the third defendant was their 
own brother Basant Kumar. The allega- 
tions made in the plaint were that on. 
25th August, 1965, the defendant No. 1 
without any right and consent of the 
plaintiffs clandestinely got the boog 
printed by defendant No. 2 and dis- 
hcnestly wrote “Hindi Mandir Prayag” 
with a view to cheat the public. By hav- 
ing published the said book, the defen- 
dants 1 and 2 had infringed the copy- 
right of the plaintiffs of the aforesaid 
bcok SAPNA and were liable to make 
good the loss suffered by them. The al- 
legations made further were that Basant 
Kumar defendant No. 3 had colluded 
with defendants 1 and 2 and had given 
them licence to publish and sell the 
book SAPNA written by Ram Naresh 
Tripathi. Defendant No. 3, according to 
the plaintiffs, had nọ power or auth- 
ority to grant licence to the defendants 
1 and 2 for publication and sale of the 
beok. On these pleadings, the plaintiffs 
claimed the relief of injunction, dam- 
ages and accounting. 


contested by the 
three defendants. Defendants 1 and 2 
filed a joint written statement denying 
that they had committed any breach of 
copyright. They alleged that on the re- 
presentation of Basant Kumar, defen- 
dant No. 3, that he was the owner of 
the book SAPNA, that, the defendants 1 
ard 2 printed and. published 3,000 copies. 
Basant Kumar defendant No. 3, filed a 
separate written statement and denied 
that the plaintiffs had any cause of ac- 
tion to bring the. suit. According to him, 
the suit was motivated by dishonest 
intention. He claimed that defendant 
No. 1 was a licencee on his behalf and 
the impugned publication had been done 
in good faith. The plea that the suit was 
not maintainable was also taken. 

5. Suit No. 3 of 66 had been filed by 


4. The suit was 


the plaintiffs of suit No. 17 of 65 for the 


same reliefs on similar allegations. They 
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claimed that their father Ram Naresh 
Tripathi had exclusive copyright in the 
books SAPNA and PATHIK and other 
books numbering .30, as mentioned in 
list A attached to the: plaint. Basant 
Kumar defendant No. 3'had no right to 
give the licence to print the same to 
defendants 1 and 2. a 

6. Suit No. 8 of 66 was also con- 
tested on the same lines as the other 
suit. 

-7. On the pleadings eferesaia, the 
trial court framed six issues in suit 
No. 17 of 65 and four issues in suit No.-8 
of 66. Out of these issues, those mate- 
Tial for the purpose of ‘the present, ap- 
peals, are :— 

Suit No. 17 of 1965, 
- 1, Whether. defendant No. 3 permitted 
defendant No. 1 to print, publish ‘and 
Sell 3,000 copies of the book in question 
as alleged in Para 11. of . the: written 
statement by defendant No. 1? If so, is 
the authcrity for publishing valid? 

2. Whether the plaintiffs have Mahi to 
sue? _ 

3. Whether the defendants “have in- 
fringed the copyright of the plaints as 
alleged? If'so, effect? z 

Suit No. § of 1966. i 

1. Whether the plaintiffs and defen- 
dant No. 1 are owners of the copyright 
of the books as alleged? 

.2. Whether the defendants ee in- 
fringed copyright of the book in queés- 
tion as alleged? If so, to what amount 
if any are the plaintiffs entitled to: get 
from all or any of the defendants | in 
the case? 


3. Whether the ait is - tót maintaiti- 
able? . 


8. Both the parties: filed cae in~ 


support of their -respective cases) The 
trial court held ‘that the “defendant 
Basant Kumar: ‘having pérmitted the 
printing, -publishing ` and sale of- 3,000 
copies of the'-book SAPNA; that defen- 
dants 1 and-2 had exceeded ‘their ‘right 
and had- zommitted ‘infringement of the 
copyright óf the plaintiff: It also found 
that the rlaintiffs-had a right to restrain 
the defendants frorn printing, publish- 
ing and sale 6f ‘the books. The plea, rais- 
_ ed on behalf of the defendants that the 
suit was , not maintainable, as the copy- 
right had not ‘been registered ‘under 
Section 44 of the Indian Copyright - Act. 
was also repelled. The fact of non-re- 
gistration of 


tiffs, or the original author R, N, Tri- 
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pathi, according to the trial court, could 
not operate as a- -bar to the filing of the 
present suit. The; plea that one co- 
owner or. co-sharer: could not bring a 
suit against another co-sharer for the 
infringement of copyright was also re- 
pelled. On ‘these findings, the trial court 
decreed the: suit jand issued an injunc- 
tion restraining . Basant Kumar from 
using ‘and licensing the right of printing 
and publishing the books. SAPNA and 
others. The defendants were directed to 
render the accounts of books. Thus, the 
two suits were decreed. : 
. & Being aggrieved, the defendants 
filed. the- present two appeals, — 

10. First. Appeal No. 8 of 75 is direct- 
ed. against the judgment of the trial 
court decreeing suit No. 17 of 65 where- 
as the other appeal No. 9 of 75 has been 
preferred , against the judgment and 
decree of suit No. | 8 ‘of: 66. 7 
_ iL The learned. counsel for the ap- 
pellants raised three questions in these 
two appeals. The !first point argued was 
about the .maintainability of the suit 
An issue on this question had been also 
framed by the trial court. The argument 
was .that since Ram Narésh Tripathi did. 
not get his copyright registered, the 
plaintiffs were not entitled to enforce 
the same. Reliance had been placed on 
Section 44 of the’ Indian Copyright Act 
(hereinafter referred to as the Act) in 
support of this argument, This section 
runs as under :— | 

“44. Register of! Copyrights — There 
shall be kept at |the Copyright Office a 
register in the prescribed form to be, call- 
ed the Register of, Copyrights in which 
may be entered the names or titles of 
works. and the ‘names and addresses of 
authors, publishers and owners of copy- 
right and such other particulars as may 
be prescribed.” 

12; The submission was that a copy: 
right in a book was accrued only if it | 
had been duly registered according to 
the provisions of the said Act. If the 
copyright was not so registered, the 

author .or his heirs or legal representa-~ 
tives did not acquire any right enforce- 
able in the court of law. 


'-43. For the above argument, ` the 
learned counsel- relied on a decision of 
the. Madhya Pradesh High Court report- 
ed in Mishra Bandhu Karyalaya v. S. 
Koshel, AIR 1970 Madh Pra-261.° The 
relevant observations are as follows :— 
. “The Indian Copyright Act, 1914, had 
nowhere made any.. provision:..for the 
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registration of- copyrights, . Under: 
the Copyright Act, . 1957, . it 
appears that . under. Sections’ 13, 


and 45, the registration of. a book with 
the Registrar of Copyrights, is a condi- 
tion for acquiring Copyright with re- 
spect to it. A plain reading. of the sev- 
eral provisions of the Act, leaves no 
doubt in our minds-that a copyright in 
a book now is only secured if it is an 
original compilation and has been duly 
registered’ according to the provisions of 
the 1957 Act. Once it is so registered; 
the author is-deemed to acquire pro- 
perty rights in the book.: The right 
arising from the registration of the ae 
can be the subject-matter of. civil. 
criminal remedy, so that, without it tha 
author can have no rights, nor remedies 
in spite of the fact that his work is an 
original one. We are, however, concern- 
ed with the 
under the Imperial Copyright Act, 1911, 
enacted by the British Parliament, sub- 
ject to such ‘ modifications as stated in 
the Indian Copyright Act, 1914.” 


14. For a proper appreciation of the 


point it may be useful to refer to the 
relevant. provisions of the Act. Before 
the enactment: of the present Act, the 


existing law relating to copyright. was 
contained in the Copyright Act, 1911 of 
the United Kingdom as modified by the 
Indian Copyright Act, 1914. The -legis- 
lature felt that apart. from the fact that 
the United Kingdom Act did not fit in 
with the changed constitutional status 
of India, it, was necessary to enact aself 
contained Act on the subject of Copy- 
right in the light of growing public con- 
sciousness of rights, consequently, the 
present act was enacted and the whole 
scheme of the Act was changed , 


. 15. The English Copyright Act of 
1862 provided expressly: that no . pro-. 
prietor of any such copyright. shall be en- 
titled to the benefit of that Act until 
‘the same had been registered. This 
provision was, however, repealed by the 
English Copyright Act, 1911, with 
result that even in England registration 
was not required. In the Indian Copy- 
right Act of 1914, there was no provi- 
sion for the registration. Section 44 of 
the present Act was, however, provided 
for registration of copyright. The ob- 
ject behind this section. was :— 


“Under the existing law there is no: 


provision for the registration of copy-. 
right. Such registration could furnish 


‘compulsory or mandatory- for the ` pur- 


_ (not) obligatory for an author to get the! 


state of law prevalent- 


in and shall be admissible in evidence m|- 


the - 


the first owner of the copyright. 
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useful information to. interested mem- 
bers of- public......... ”. 

5. o. R” 

16. The object given shows that the 

intention behind the enactment of Sec- 

tion 44 was not to make registration! 


copyright. It 
‘therefore, 


pose of enforcement of 
provided ‘ari option. It was, 


copyright registered under Section 44 of 
thé said Act for the purpose of acquir- 
ing rights conferred by it. The regis-! 
tration only raised a presumption that 
the person shown is the. actual author.: 
The presumption. was not’ conclusive bui! 
where - contrary evidence was not forth-|. 
coming, it was not necessary to render 
further proof to show that the copy-i 
right vested in the persoh mentioned in’ 
the register. Section 48 of the Copy-' 
right Act provides that the registration 
of Copyright Act shall be prima facie 
evidence of the particulars entered there- 


1 





all courts without further proof or pro- 
duction of the original. If the legisla-' 
ture intended to make the requirement 
of registration mandatory, the language 
of Section 44 would have been different. 
It could be on the lines of Section 69 of 


the Partnership Act. There is no pro- 


vision in the Act depriving an author 
of the rights conferred by this Act on 
account of non-renisteatjon of the copy- 
right. 

17. The use of word’ “may” in Sect 
tion 45 is also helpful for interpreting|. 
Sections 44 and 45. In ordinary usage 
“may” is permissive and is not generally 
held to be mandatory unless the con- 
text requires to the contrary. In de- 
termining the meaning of any word, the 


..first question to ask always is what is 


natural and ordinary meaning of the 
word. It is only when” that meaning 
leads to some other result which cannot 
reasonably’ be supported to have been 
the intention of the legislature that it 
is proper to look for some other possible 
meaning of the word. In -the instant 
case, the context does not require to 
give a meaning different -than the ordi- 
nary. 

18. At this place, retireñce may also: 
be made to Section 13 of the Copyright 
Act which deals with “works in which 
copyright subsists.” Section .17 lays 
down that subject to the provisions of 
this Act, the author of a work shall be 
There 
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is nothing in either of these two sec~ 
tions which provided for the registra- 
tion of copyright as a condition pre- 
cedent for acquiring a right in it. The 
common law right of property in lit- 
erary or intellectual production exist 
independently of the statute. It belongs 
essentially to the owner. He has the 
sole and exclusive right over it. How- 
ever, Sections 13 and 17 which confer 
and recognise the copyright do not lay 
down any condition for the infringe- 
ment of which registration is mandatory. 


19. Chapter XI deals with infringe- 
ment of copyright. In this respect, ref- 
erence may be made to Section 51 of 
the Act which lists the various grounds 
on whick copyright in a work shall be 
deemed to be infringed. Section 55 pro- 
vides the remedies for infringement of 
copyright. Reading these sections to- 
gether, one would find that there is 
nothing in these provisions which makes 
registration compulsory for availing the 
remedy provided for. 


20. The view taken by me is sup- 
ported by the decision given in A. Sun- 
darasan v. A. C. Thirulokchandar, 
(1973) 2 Mad LJ 290. In this case, the 
Madras High Court held that both under 
the Copyright Act of 1957 and the Copy- 
right Act. 1914, regardless of registra- 
tion an author acquires a copyright m 
his work and non-registration thereof 
does not disable the owner of a copy- 

‘Iright for bringing an infringement ac- 
tion. Registration is not a prerequisite 
for acquisition of a copyright. 


21. In Satsang v. Kiron Chandra 
Mukhopadhyay AIR 1972 Cal 533, the 
controversy raised was the same as be- 

` fore me. In that case also the Calcutta 
High Court held that there was no sec- 
tion in the Copyright Act of 1957 to the 
effect thatthe author could have no right 
or remedy unless his work was register- 
ed. It held that a person had an inhe- 
rent copyright in a general composition 
without the necessity of its registration. 


22. Great reliance was placed by the 
learned counsel for the appellants on a 
decision of the Madhya Pradesh High 
Court given in Mishra Bandhu Karya- 
laya v. S. Koshel (AIR 1970 Madh Pra 
261) (supra). There is no doubt that the 
submission of the appellants’ counsel is 
supported by the said decision. But 
with great respect to the learned Judges, 
I find it difficult to subscribe to the 
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view taken therein. To me, it appears 
difficult to hold that an author will have 
no right or remedy unless the work 
was registered. The provisions of the 
Copyright Act, 1957 do not call for sucn 
an interpretation. 

23. This: case has been referred in 
both the decisions of Madras and Cal- 
cutta High Courts. Both the Courts 
could not agree with the view taken 
therein. They were of the opinion that 
the observations made in the M. P. case 
laying down that the requirements of 
registration was mandatory as obiter, I 
am in respectful agreement with the 
said view. The Madhya Pradesh High 
Court was not called upon to go into 
the controversy of registration. The ac- 
tual decision turned on another fact. 


24, Reliance hed also been placed ən 
another decision reported in V. Errabha- 
drarao v. B. N. Sarma, AIR 1960 Andh 
Pra 415. This was a suit under Hydera- 
bad Copyright Act (2 of 1934). In the 
Hyderabad Act, there was a clear pro- 
vision that a copyright in a book was 
only secured if an original compilation 
had been duly registered according ta 
the provisions of the Act. Since there 
is no such provision in the Copyright 
Act of 1957, this decision is of no assist- 
ance to us. For the view taken by me 
in this Court that registration was not 
a prerequisite for acquiring copyright. 
Reference has also been made to am 
other decision of the Kerala High Court 
found reported in Kumari Kanaka v. 
Sundarajan, 1972 Ker LR 536. The view 
taken is that, “under the Act the regis- 


tration of a work is not necessary. No 
section in the Act enacts that the au- 
thor can have no right or remedy un- 


less his work is registered.” - 


25. The second argument was that if 
is admitted case of the parties that 
Basant Kumar was a co-owner and as 


such the suit for injunction.or for ac- 
counting was not maintainable either 
against him or against the 


publisher and printer. This submission 
is devoid of merit. A joint owner can- 
not, without the consent of the other 
joint owner, grant a licence or interest 
in the copyright. If a licence is grant- 
ed by one joint owner without the con- 
sent of the other, it does not bind the 


former and the other joint owner. can 
sue the licencee for infringement 
(Powell v. Uead) (1879):12 Ch D 686. 


It is, therefore, not correct to say that 


-1981 State v. District 
a co-owner cannot sue a licencee for 
infringement of copyright. Connected 


with this, the argument further was as 
every co-owner is a joint owner along 
` with others no suit cquld be filed against 

‘ him for infringing the copyright. The 
submission is not correct. The right in 
the copyright having not been divided 
each one of them was entitled to the 
same right as the other. Therefore 
Basant Kumar, only being a co-owner, 
had no right without the consent of 
others to- give a licence and since he had 
indulged into an illegal (dealing) and by 
indulging into it committed an in-. 
fringement, he was guilty of infringe- 
ment, That being so, the plaintiffs were 
entitled to the reliefs against Basant. 
Kumar as well. 

26. In Halsburys Laws of England 3rd 

, Edition, Vol, III, para 738. the law laid 

‘down is as follows :— , 

“One joint author. cannot reproduce 
the work himself, or grant licence to 
others to reproduce it, without the con- 
sent of other author or authors, but may 
by himself take proceedings for infringe- 
ment against third party.” k A 

27. The only other. argument - that 
remains to be considered is about non- 
joinder. The submission was advanced 
on the basis of the plea taken in para 22 
of the written statement, Counsel urged 
‘that due to the non-joinder of the 
minor son of Basant Kumar as a party, 
the suit was liable to be dismissed. It 
has been- alleged that Pt. Ram Naresh 
Triapthi had executed a will dated 19-4- 
56 in respect of his entire property and 
under that will Vijai Kumar had. been 
‘made entitled to all assets 
Mandir Prayag. Since, however, the -will 
had not been proved, the question of 
non-joinder did not arise and was rightly 
repelled by the trial court. Section 99 
of the Code of Civil Procedure lays 
down that no decree shall be reversed 
or substantially carried in appeal on ac- 
count of non-joinder of the parties not 
affecting the merits of the case; The 
non-joinder of Vijai Kumar. does not 
affect the merits of’ the case. It is true 
that this Section 99 does not apply to a 
case of non-joinder of necessary party 
but to my mind, Vajai Kumar was not 

‘leven a proper party. what to say of 
necessary party. “Hence, non-joinder 
: [was inconsequential. 


28. No other point was argued. 


= 29; In the result, the two appeals 
-fail and are dismissed, But.in the cir- 


of Hindi . 
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cumstances, I direct the parties to bear 


their own costs. . 
Appeals dismissed. 
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State of U.. P., Petitioner v. District 
Judge, Bijnor and others, Opposite Par- 
ties. 

Civil Misc. Writ No. 
24-11-1980. 

(A) Forest Act (56 of 1927}, Ss. 2 (4) 
and 12 — Fish is forest produce — Forest 
Settiement Officer has jurisdiction to 
grant. fishing rights to fishermen. 

The definition of ‘forest produce’ in 
S. 2 (4) of Forest Act.is not exhaustive 
instead it is inclusive, Legislative intent 
appears to be that anything produced or 
found in the forest would be forest pro- 
duce. The produce need not be confined 
to trees, plants, or bushes, but it relates 
to soil, minerals and animals also. The 
test appears to be that any article or the 
thing which is ordinarily found in the 
forest shall. be treated as forest produce. 


1116 of 1972, D/- 


It, therefore, follows that all articles or 
goods which are produced or found in 
the forest would be “forest produce”. If 


fishes are found in a pond or water ‘chan- 
nel situate within the area of reserved 
forest, the restriction as contemplated by 
S. 26 of the Act would apply. S. 26 (1) (i) 
prohibits fishing within a reserved forest. 
If the definition of “forest produce” as 
contained in S.. 2 (4) of the Act is consid- 
ared, bearing in mind the provisions of 
S. 26 (1) (i) of the Act, the legislative. in- 
tent would be clear that no person can 
carry on fishing within the reserved area 
unless the same is permitted by. the For- 
est Settlement Officer or by the State. 
Government in accordance with the pro- 
visions of the Act. If fish is not a forest 


_ produce, no restrictions could be placed 


by S: 28 on fishing rights within the re- 
served forest. Ordinarily fish is a natural 
produce of pond, water channel, lake or 
river situate within the. forest, it has to 
be treated as forest produce for the pur- 
poses of the Act otherwise the State Gov- 
ernment will have no right to prohibit 
fishing in a pond, lake, water channel or 
river situate within a reserved forest. 
Fish is, therefore, a forest produce within 
the meaning of S. 2 read with S. 12 of 
the Act and as such the Forest Settlement 
Officer has jurisdiction to grant fishing 
right in favour of the fishermen... 

- (Para 4) 
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~ (B) ‘Constitution of: India, + 
Petition to quash orders of Forest Settle- 
ment Officer under S, 12 and of District 


Judge in appeal under S.-17 of Forest Act 


on ground of*want of jurisdiction in 
those authorities — Plea cannot þe al- 
lowed to be raised for the first time ‘in 
petition. (Forest. Act (56. of 1927), Ss, 12 
and 17). (Para 5) 


R. M. Sahai. arid Standing Counsel, for 
Petitioner; Standing Counsel and A.’ B, 
Saran, for Opposite Parties, 


ORDER:— The State of Uttar Pradesh 
has filed this petition under Art. 226 of 
the Constitution through the Divisional 
Forest Officer, Bijnor, for the issue of a 
writ of cerciorari quashing the order of 
the District Judge, Bijnor, dated Nov. 3, 
1971 and the order of the Forest Settle- 
ment Officer, Bijnor dated Nov. 27, 1967. 


2. Briefly the facts are that the noti- 
fications under Ss. 4, 6,.and.20-of the 
Indian Forest Act, 1927 were issued by the 
State Govt. for declaring a certain area 
as a reserved forest in the district. of 
Bijnor. The village Shahnagar Kurali 
falls within that area and river Ramganga 
flows through the reserved forest. Abdul 
Latif respondent No. 3 claiming himself 
to- be the secretary of the Union of Fish- 
ermen and representative of fishermen 


Biradari of village Shahnagar Kurali, 
made an application before the Forest 
Settlement Officer under S. 12 of the 


Indian Forest Act, 1927, -hereinafter ret- 


erred to as the Act, for the grant of fish- 


ing right free of charge “in. the river 
Ramganga io.the fishermen of the vil- 
lage. He asserted that the fishermen of 
the village Shahnagar Kurali have been 
fishing in the river since times immemo- 
rial prior tc the Zamindari Abolition Act, 
and they have been carrying on their 
livelihood ky catching fish in ‘the 
Ramganga without any charge. Even 
after the enforcement of the U. P. Za~ 
mindari Abolition and Land Reforms Act, 
1950 they have continued to enjoy that 
right without any interference. by the 
State Government. - The Divisional For- 
est Officer filed a written ' statement as- 
serting that the fishermen are not: entitled 
to any customary right of fishing in the 
river Ramganga free of charge. Abdul 
Latif applicant produced seven witnesses 
in support of the allegation that. the 
fishermen of the village ‘had a customary 
right to carry on fishing operation in the 
tiver Ramganga without any charge. No 
oral evidence was produced on behalf of 
the State. The Forest Settlement Officer 
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river _ 
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by his order dated 27-2-69 accepted. the 
plea of the fishermen of . village. Shah- 
nagar Kurali and permitted them to ex- 
ercise their right of fishing-in-the river 
Ramganga free of. charge subject to the 
condition that the Government will have 
authority ‘to pass orders..regarding . auc- 
tion of fishing right; if considered. neces- 
sary. The State-preierred appeal ‘against. 
that order but the.District Judge. by .. his’ 
order dated Nov..-3, 1971 dismissed the 
appeal and affirmed the order of the For- 
est Settlement Officer. ..Aggrieved, the 
State’ Government has filed .this: petition 
under Art. 226 of the Constitution, 


“3. Learned Standing Counsel urged 
that fish is not a "forest producë”-as such 
the Forest Settlement Officer had ho jur- 
isdiction to grant any customary. right to 
the fishermen under S. 12 of the Act, 
While considering this contention, it. is 
necessary to refer to the scheme of the 
Act. Once the State Government takes a 
decision to declare a certain area as re- 
served forest, it issues a ‘notification 
under S. 4 of the Act specifying the situa- 
tion and limits of the land which is- sought 
to -ba covered by the reserved forest, 
The Government appoints. an - officer 
known as the Forest Settlement Officer to 
enquire and to determine the: existence, 
nature and extent of any right in fevour 
of any person over the land comprised 
within the proposed: area, S. 11 requires 
the Forest Settlement Officer to issue -a 
proclamation of the land explaining the 
consequences which would ensue on the 
reservation of such forest and, fixing a 
period of not less than three months re- 
quiring every person to make application 
claiming right, if any, in the land in the 
area. After making enquiry into such 
claim, the. Forest Settlement Officer is 
empowered to pass orders admitting . or 
rejecting the right as a whole. or in. part 
as provided under S. 12 of .the Act, 
Under S. 13 of- the Act, the Forest Settle- 
ment Officer. is required to record. the 
right in the village paper to the ‘extent. . 
admitted by him,.S. 20 lays down - that 
the State Government may publish a 
notification in the Official Gazette, speci- 
fying the boundary marks and the limits 
of the forest which is to be reserved and 
declaring ‘the same to be reserved from 
a date fixed by the notification. On the 
issue of notification.such forest shall be 
deemed to be a reserved forest from the’ 
date so fixed. The effect of the notifica- 
tion under S. 20 of the Act is that no 
person is entitled to acquire or exercise _ 
any right over the reserved forest except 
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under contract in writing made by :or. on 
behalf of the Government as provided by 
S. 23 of the Act. S. 26 prohibits feiling 
of trees and taking of forest produce from | 
the reserved forest, its contravention 18 
punishable with imprisonment for a term 
which may. extend to six months. These 
provisions clearly show that on the 
notification of a reserved forest no person 
bas any right to obtain forest produce. 
But if the Forest Settlement — Officer 
accepts the claim of a person he would 
be entitled 10 exercise his right to that 
extent, . 


4. The interesting question which now 
arises as to whether fish is a forest produce. 
It is a matter’ of common knowledge that 
water channels, ponds and lakes (where) 
fish is produced by. natural-. process. If 
such water channels, ponds or lakes or 
rivers fall within the area of the reserved 
forest, any fishing in. such water chan= 
nels, lakes or’ ponds would naturally be 
subject to the effect of a - notification 
issued. under S. 20 of the Act. S..2: (4) 
defines forest produce in the following 
terms:— 


(a) the following whether found in, or 
brought from.a forest or not, that is 10 
Say,. timber, charcoal, - caoutchouc, 
catechu, wood-oil, resin, natural varnish, 
bark, lac, mahua flowers, mahua seeds, 
kuth, and mytobalans, and i 

(b) the following when found in or 
brought from a forest, that is to say— ` 


_ (i) trees and leaves, flowers, and fruits 
and all other parts of produce not here- 
inafter mentioned, of trees, . 

(ii) plants not being trees (including 
grass, creepers, reeds and moss, and all 
parts or produce’ of such plants. 

(iii) wild animals and ` ‘skins,- tusks, 
horns, bones, Silk, ‘cocoons, honey, and 
wax and all other parts or ` produce of 
animals, and 

_(iv) peat,- surface soil, rock and 
minerals -including limestone, laterite, 
mineral oils and all- product: of mines or 
quarries. 

The definition is not exhaustive instead 
it is ‘inclusive. Legislative intent appears 
te be that anything produced or found: in 
the forest would be forest produce. The 
produce need not.be confined to | trees, 
plants, or bushes, but it relates to soil, 
minerals and animals. also. The test 
appears to be that any article or the thing 
which is ordinarily found in forest shall 
be treated as forest produce. It, therefore, 
follows thst all articles or goods which 
are produced or found in the forest 
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would be “forest produce”, ‘As discussed 
earlier if.fishes are found in a- pond or 
water channel situate within the area of 
reserved forest, the restriction as contem- 
plated by S. 26. of the Act would apply: 
S..26 (1). (i) prohibits fishing within aj. 
reserved.. forest. If the’ definition of 
‘forest produce” as contained - in. S. 2 (4) 
of the Act is considered, béaring in mind 
the provisions of S. 26 (1) (i) of the Act, 
the legislative intent would be clear that 
no person can carry on fishing within 
the reserved area unless the same is per- 
mitted by the Forest Settlement Officer 
or by the State Government in accor- 
dance with the provisions of-the Act, If 
fish is not a forest produce, no restric~ 
tions could: be placed. by S. 26 on fishing 
rights within the reserved forest.. Ordi- 
narily fish is a natural produce of pond, 
water channel, lake or river situate 
within the forest; it has to be treated’ as 
forest produce for the purposes of the 
Act otherwise the State Government will 
have no right to prohibit fishing in a 
pond, lake, water channel or river 
situate within a reserved forest. I have 
therefore no „hesitation in holding that 
fish is a forest produce within the mean- 
ing of S. 2 read with S. 12 of the Act 
and as such thé. Forest Settlement Officer 
has jurisdiction to grant fishing right in 
favour of the fishermen of the village. 

5. Learned counsel then urged that 
since no notification under Ss. 4 and 6 
was issued, the Forest Settlement Officer 
had no jurisdiction to hear and decide 
the claim.of respondent No. 3, This plea 
relates to the’ ‘jurisdiction of the Forest 
Settlement Officer but the plea was never 
raised before the Forest Settlement Offi- 
cer inthe written statement filed by the 
Divisional Forest Officer. Even in appeal 
this plea was not raised before the Dis- 
trict Judge’ In the circumstances, it is 


Judge, Bijnor, . 


‘not open to the petitioner to raise this 


plea’ for the first time in these proceed- 
ings, But even’ assuming _' that this 
question can’ be raised in the present 
petition, I find that inconsistent versions 
have been given in the affidavits filed 
before this court.. In the original petition 
no such plea was raised. In the supple- 
mentary affidavit filed .by A. A, Ansari, 
Assistant Conservator of Forest, it was 
asserted in para 3 of the affidavit that no 
notification under Sections-4 and 6 was 
issued regarding the portion of ‘Ramganga 
which flows in District Bijnor . but in 
para 5 of the same affidavit, if‘is stated! 
that the record of village Shahnagar 
Kurali prepared by | the- Forest Settlement, 
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Officer under S. 20 of the Indian Forest 
Act, no fishing right in the river Ram- 
ganga had been recorded in favour of 
tthe inhabitants of village Shahnagar 
Kurali, The averments contained in 
‘paras 3 and 5 of the affidavit are incon- 
sistent, No reliance can, therefore, be 
‘placed on these averments. 


2.6. For the reasons stated above. I do 
iot find any error apparent in the order 
of the Forest Settlement Officer or of 
the District Judge. dismissing the ap- 
peal. The petitioner is not entitled to 
any relief. The petition fails and is ac- 
cordingly dismissed with costs. 

Petition dismissed. 
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V. K. KHANNA, J. 
Gur Bachan Singh, Appellant v. 
Dharam Samaj Society, Respondent. 
Second Appeal No. 1681 of 1973, 
12-1-1981.? 

(A) Civil P, C. (5 of 1908), Sec- 
tions 100-101 — New point — Question 
as to service of notice — Issue framed 


D/- 


and evidence led by parties — Two ques-. 


tions incorporated for. determination of 
issue viz, service of notice and validity 
of. notice — Trial court giving finding 
only on second question — Appeal was 
also confined only to that finding — 
Held, question as to service of notice 
should be allowed to be raised in second 
appeal, (Para 6) 

(B) Evidence Act (1 of 1872), Sec- 
tion 114 — Presumption as to service of 
notice — Service by registered post — 
Defendant deposing on oath that no 
notice was served on him — Defendant's 
testimony not challenged by plaintiff in 
cross-examination — Plaintiff not pro- 
ducing postman or any other evidence 
to prove service — Held, presumption 
.as to service of notice was rebutted by 
defendant. AIR 1976 SC 869 and AIR 
1970 All 446 (FB), Foll, (Para 11) 


` Cases Referred ; Chronological Paras 
AIR 1980 All .280 : 1980 All LR 457 11 
1980 All LJ. 437 il 
1979 (UP) RCC 5 : © u 
1978 All LJ 44: 1978 All LR 90 11 
AIR 1976 SC 869 an 7, 10 


AIR 1976 Delhi 111_ : ‘n 


Against judgment and decree of R. 
Chaturvedi Civil Judge, Aligarh. OL 
24-7-1973. 
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Gur Bachan Singh v. Dharam Samaj Society 


‘the aforesaid 


A.L R. 


AIR 1970 All 446 : 1970 All LJ 336 (FB) 
E 8, 9 


V. K. Gupta, for Appellant; P. M. 
Gupta, for Respondents. 


JUDGMENT :— This is a defendants 
second appeal arising out of` suit for 
ejectment and also for recovery of ar- 
rears of rent. 

2. According to the plaintiff’s case, 
the plaintiff is a registered society and 
Sri Bishan Swaroop Gupta is its secre- 
tary duly authorised to file the suit. The 
defendant, according to the plaintiff is 
a monthly tenant @ Rs. 20/- per month 
who had been served with a registered 
notice dated 28-12-1969 under Sec. 106 
of the T. P. Act by which his tenancy 
has been duly terminated and despite 
service of the notice he is not deliver- 
ing the possession of the property in suit 
and hence the suit. 

3. The aforesaid suit has been con- 
tested by the defendants on the ground 
that no valid notice has been served un 
him and further that the provisions of 
U. P. Act No. 3 of 1947 were applicable 
to the case and the defendant was not 
liable to ejectment, besides other pleas. 

4, The trial court; besides other 
issues, framed issue No. 2 to the effect: 

“Whether the plaintiff has served any 

notice of termination of tenancy upon 
the defendant. If so, whether that is a 
valid notice?” 
On the aforesaid issue the trial court 
held that the notice which is alleged to 
have been | served by the plaintiff was 
not-a valid notice as it has not been 
proved that the person sending the 
notice was authorised to send the notice 
on behalf of the plaintiff. The plaintiff's 
suit was accordingly dismissed. Feeling 
aggrieved the plaintiff filed an appeal 
which has been allowed. The lower ap- 
pellate court reversed the finding of the 
trial court and held after admitting ad- 
ditional evidence that the person send- 
ing the notice and filing the present suit 
on behalf of the plaintiff was authorised 
to send the notice and file the suit. 


5. In the present second appeal the 
learned counsel appearing. for the ap- 
pellant has urged only one point. It has 
been argued that the alleged’ - notice 
terminating the tenancy of the defen- 
dant has not been proved to 
have been served on the defen- 
dant. The learned counsel for’ the re- 
spondent, however, in connection with 
‘point. . raised by. the 
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learned counsel-for.the appellant - ha: 
‘argued that ‘the aforesaid > point .. has 
neither been raised before.the lower ap- 
pellate court: nor taken:cini'the grounds 
. of appeal inm the present second appeal 
-and thus the.. ‘appellant should not be 
allowed to raise this point in this second 
appeal. i 


6 A` ` bare ~ perùsál of the written 
statement’ filed by the defendant “would 
show ` that’ the defendant had” ‘dered 
that notice. has been’ served on him. ‘A 
bare perusal of the issues framed by the 


trial court -would clearly indicate thet a- 


specific issue was framed’ by the’ trial 
court on the aforesaid question of ser- 
vice of notice on the defendant. From 
the evidence which has been led, by the 
parties it is also clear that the parzies 
had led evidence on the point. It, how- 
ever appears, that as the trial ccurt 
while framing issue No. 2, has, in fact, 
incorporated two . questions for. defer- 
mining in that issue i. e: service of no-ice 
on the defendant and also thé valicity 
of the ‘notice, the trial court proceeded 
to decide the” question regarding the 
validity of the notice first and held that 
the person sending the notice on bë- 
half of the plaintiff was not authorised 
to send it and thus the notice was in- 
valid. In view of the aforesaid finding, 

which was given by the trial court, the 
trial court did not record a further find- 
ing as to whether notice ` was. in fact 
served on the defendant or not. The ap- 
peal was filed. by the plaintiff and was 
confined only to the findings which had 
been recorded. against the plaintiff. In 
the judgment given by the lower ap- 
pellate court’. thus we find no ment.on 
of the aforesaid point. In my opinion, 
when a specific 
on-the aforesaid auestion and when he 
parties had also. given evidence on this 
point and also looking to the facts of “he 
present. case Which have been enumerat- 
éd above, the interest of justice requizes 
that the defendant be allowed to raise 
this question in the present second ap- 
peal. 


T.. On the „merits 
raised - by the -learned counsel for the 
appellant it has - been argued that de- 
fendant in his testimony has made a 
- statement on oath that no notice was 
‘delivered to him by the . postman and 
thus the defendant has rebutted the vre- 
sumption of service of notice which 
could be raised against him under Sec- 
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of the question 
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-able to indicate 


issue has been framed- 
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tion 114:of:the Evidence Act. Reliance 
has been: placed on certain decisions. of 
this Court. and -also on a: decision: of the 
Supreme :Court reported in P. V:-Rao 
v. C.-V,.Ramana, (AIR 1976 SC 869), It 
has been strenuously -urged that the de- 
fendant has not been cross-examined 
by the. plaintiff. on the aforesaid: ques- 
tion and thus the plaintiff has not been 
any circumstance of 
any conduct of the defendant - which 
could. discredit his testimony. 

8. Learned counsel appearing for ‘the 
respondent has, however, urged that in 
view of the pronouncement of the Full 
Bench of this court reported’ in Ganga- 
ram v. Smt. Phulwati (AIR 1970 All 
446), it should be held: that the plaintiff 
has been able to prove the service of 
the notice on the defendant. It has been 
argued that the registered letter was 
sent to the correct address of the de- 
fendant and in case the defendant want- 
ed to challenge ‘the service of notice ‘on 
him, he should have cross-examined the 
plaintiff on the aforesaid question `- and 
also should have produced the postman 
to prove that there was a collusion be- 
tween the ‘plaintiff and the postman for 
effecting service on the defendant. 

9. As far as thé decision. given by the 
Full Bench of this Court in Ganga Ram’s 
case. (AIR 1970 All 446) (supra), is con- 
cerned, the law which had been laid 
down is that it is not incumbent .on the 
plaintiff to prove the endorsement: of re- 
fusal of the notice sent by the. register- 
ed post by producing the postman or 
other evidence in case the defendant 
denies.service on him. A reading of the 
judgment in the aforesaid case would 
clearly .indicate. that the presumptioa 
which has to be raised is not an unrebut~ 
table presumption and the . defendant 
would be entitled to rebut ‘such - pres 
sumption. an 

10. The Supreme Court: in the case of 
P. V. Rao (AIR 1976 SC 869) (supra), 
had an’ occasion to” consider the precise 
question which is “being raised in the 
present second “appeal. After reviewing 
the authorities of various High Courts 
on the aforesaid question. the Sapen 
Court held :— : 


“The two decisions ` are récondiable. 


The ‘Calcutta High Court applied a re- 


buttable -presumption .which had ‘been 
not repelled by any evidence. In the 
Bombay ‘case, the presumption had_ been 
held: to have been rebutted by the evi- 
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dénce of the defendant on. oath so that 
it meant that the plaintiff could not 
succeed without further evidence. The 
Andhra Pradesh High Court had applied 
the ratio decidendi of the Bombay case 
because the defendant appellant before 
us had deposed that he had not received 
the notice. It may be that, on a closer 
examination of: evidence on record the 
Court could have reached the conclusion 
that the defendant had full knowledge 
of the notice and had actually refused it 
knowingly. It is not always necessary, 
in such cases, to produce the postman 
who tried to effect service. The denial 
of service by a party may be found to 
be incorrect from its own admissions or 
conduct” (emphasis . provided*) 


The correct legal . position seems to be, 
as laid down by, the Supreme Court and 
by the Full Bench of this Court, that it 
is not necessary .for the plaintiff in 
order to prove the endorsement, of re- 
fusal by producing the postman. Even 
though the /postman may not have been 
produced by the plaintiff, the presump- 
tion of service of notice and its refusal 
would be available to the plaintiff under 
the provisions of Section 114 of the Evi- 
dence Act and also under Section’ 27, of 
the General Clauses Act. The presump- 
tion which’ would thus be available’ to 
the plaintiff, would be a rebuttable pre- 
sumption. It will, therefore, depend on 
the evidence which is led by the parties 
ineach ceseto find out astowhether in 
a particular case on the evidence which 
is before the Court, the presumption 
which has been so raised against the de- 
fendant has been rebutted by him. 


11. The crucial question which thus 
arises in the present.casé now is as to 
whether in the state of evidence which 
exists on the record the defendant can 
be said to have rebutted the presump- 
tion which had been raised against him. 
The defendant in the present case stated 
on oath that the postman. has not sery- 
ed the notice on him. He has not at all 
ft been crcss-examined on the aforesaid 
| point by the plaintiff. The plaintiff's 
{only witness, has made ‘a statement that 
he had not accompanied the. postman. 
The only thing which the plaintiff has 
been able to point out is that the notice 
has been sent to the correct address of 

‘|the defendant. The contention of the 
plaintiff's counsel that the defendant 
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should have cross-examined the plain- 
tiff: on the aforesaid question and should 
have also produced the postman, in my 
opinion, is without any force. The plain- 
tiff himself had. not accompanied the 
postman for effecting the service andj 
thus theré was no question of cross-i 
examining the plaintiff on that question. 
The postman had made an endorsement 
of refusal on the notice and the 'defen- 
dant would not call a witness who. wasi 
going to depose against him. It was for 
the plaintiff. in case he wanted to pro- 
duce better evidence to produce the 
posiman in evidence in order to belie 
the version of the defendant that he was 
not served. On similar facts this Court 
in the. case of Shiv Dutt Singh v. Ram 
Dass, (1980 All LR 457) : (AIR 1980 All 
280), held :— 

“In the instant case the defendant 
clearly gave out that the postman never 
came to him to offer this notice nor he 
refused to take it. Nothing was elicited 
in -cross-examination to show that he 
was not telling the truth He could not 
have examined the postman as he would 
not have deposed against his own en- 
dorsement and more so if it was done 
to oblige the plaintiff. The defendant 
could not have produced any other wit- 
ness as that would have been stamped 
as got up evidence. As a party to the 
suit, having knowledge of the facts, he 
was bound to examine himself other- 
wise another presumption would have 
been raised against him. Therefore, the 
presumption of service in the circum- 
stances of this case was amply rebutted 
by the solitary statement and the suit 
was bad for want of notice.” 

Similar view has been taken by this 
Court in Hub Lal v. Bhudeo Prasad 
Sharma (1980 All LJ 487); Amar Nath 
v. Smt. Champa Devi (1978 All LR 90), 
Ram Nekshatra v. Girdhar Das Kashya 
(1979 (UP) RCC 5) and also by the Delm 
High Court in Jagat Ram Khullar v. 
Battu Mal (AIR 1976 Delhi 111). In my 
opinion in the present case the defen- 
dant rebutted the presumption ‘of ser- 
vice of notice against him by examining 
himself and deposing that the postman 
never served a notice on him. His testi- 
mony was not challenged by the plain 
tiff in the cross-examination. The plain- 
tiff did not produce the postman or any 
other evidence to show that the defen. 
dant was not deposing the truth and 
that notice had. in fact. been served on 
him. The plaintiff havine failed to prove 
that he had served notice of termina- 
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tion ‘of tenancy under Section. 106 of the 
T. P. Act on the defendant,: the plain- 
tiff’s suit was liable to be dismissed ca 
this ground alone. 

12. -For the reasons Hated’: above, the 
present second appeal succeeds and is 
allowed. The judgment. and decree of the 
lower appellate court are set aside and 
the plaintiff’s suit is ` dismissed. How- 
ever, in the circumstances ° of the case 
the parties shall bear their’ own „costs? 


Appeal, ‘ allowed. 
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DEOKI NANDAN, J. 
Ram Lakhan Tewari (deceased) and 


others, Appellants v. Ram * Sarr ujh 
Tewari (deceased) and others, Respon- 
dents, 

Second Aypan No. 538 of 1965, D/- 
24-2-1981. 

(A) Civil P. c {5 of 1908), Sectior: 47 
— Executability of decree — Final 


deeree passed in a suit for -partitior. — 
Is executable for -separate possession. | 

After allotment of separate portions of 
property to the :separating co-sharers, .in 


accordanee with: their shares, by. the Anal- 


decree. in a suit for partition, they can 
certainly. ask the Court to: put them into 
separate possession over the portions of 
the property allotted to them .respecfive- 
ly. : $ (Para 3) 


{B) ‘Civil P. C: Co ‘of 1908), Séctiom ‘47 


— Suit when barred — Final decres 
passed in suit: for partition — Subsequent 
interference by defendants with plain- 
tiffs possession over allotted portion — 


Suit filed by, plaintiffs for injunction. re: 


straining defendants from interfering 
with ‘possession. and in alternative ‘for 
possession — Is not barred by Section. aï 
smce subsequent acts of defendants gave 
rise to fresh cause of action, ‘(Para 4) 


Radhey Shyam. -Devedi, for ‘Appellants; 


M.S. M. Tripathi- ania R. S. .Misra, for Re~ 


spondents. i 

JUDGMENT :— This ` is a 'defendant’s 
second appeal in a suit for injunction re- 
straming the`deféndants from ‘interfering 
with the possession of the plaintiffs over 


‘the land and Ghari in suit, detailed. at 


the foot of the plaint, and in the alterha- 
tive for possession. The suit was dis- 
missed by the trial Court, but the Icwer 
decreed for possession 
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over,, the -house- and -Ghari in. suit as 
shown in ,the-Commissioner’s map paper 
No. 43-C: by the-. letters BE DC and 
J K L 1., respectively, but the., defen- 
dants were allowed two months’. time to 
remove their structures on -the site of 
the Ghari shown by the. letters. JDLL 
failing which the plaintiffs could get the. 
same removed by the process of Court: 
The Commissioner's map was ordered to 
form part of the decree of the lower ap- 
pellate Court. The point on which the 
parties were at. issue was with reference 
to` an earlier suit for partition being suit 
No, 339 of -1949 which had been filed by 
the plaintiffs and was decreed finally on 
9-8-1952. It was.said that the. plaintiffs 
got 1/2 share towards the west’ in the 
house denoted by letters E FC D and 
1/2 share in the Ghari towards the 
south denoted: by leettrs-M X-Y N on the 
plaint map. The plaintiffs- were pür- ' 
chasers of the .. share of Ranjit Tewari 
and it was alleged that after the sale 
deed in their favour, they demolished 
their 1/2 portion and took away the ma- 
terials thereof and had no concern with 
the land, as the final decree passed in 
the suit of partition: was: never executed. 
The lower appellate ,Court held on the 
first two points, raised :.before. it,. that 
the present: suit: was not “barred by Sec- 
tion 47:C. P, C. and:since the decree in 
the earlier.suit for partition was not ex- 
ecutable by delivery. of possession, there 
could -be no question `of. extinguishment 
of the plaintiff’s: rights by their failure 
to execute: the decree, On points Nos.. 3; 
4 & 5,:raised before: the lower appellate 
Court, ‘it held that even if the plaintiffs 
lost possession: after the institution of the 
earlier Suit No;.339 of 1949, the present 
suit had been: filed within: 12. years: there-. 
of and the parties: must. be . held ‘to ‘ba 
enjoying possession at least till the date 
of the institution of the earlier suit on 
29-10-1949 and that.being so the defen- 
dants could not have: acquired: title by. 
adverse. possession. and the suit could not 
also be said to. be barred by limitation. 
It was held that:the::Ghari had“ been 
built by the defendants: some § or ‘6 
years ago and that they had been in pos- 
session over. the entire - house and the 
Ghari in question: On point No- 6, the 
lower appellate -Court :considered ‘the re- 
lief: to-be<granted to the plaintiffs and 
decreed . the suit : as indicated above. 


2 it was - ‘urged | ‘before: ‘me, that. the 
final decree- passed in a suit.,for partition 
cannot be said to be inexecutable, . After 
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the final’ decree‘ hasbeen passed, it is 
open to the parties.to enter into separate 
possession over the shares in the pro- 
perty allotted to them respectively and 
in case there is any resistance by some 
other party, to obtain possession thereon 
by executing the decree, I had at an 
earlier stage of hearing of the appeal al- 
lowed the learned counsel for the re- 
spondents an opportunity to ascertain 
whether any application for execution ‘of 
the decree in the earlier suit for parti- 
tion was made or not and, if made, with 
what resulz. Learned counsel for the re- 
spondents did not, however, avail of 
that opportunity, The lower appellate 
Court has held that the decree was not 
executed by the plaintiffs inasmuch as 
they were already in possession of the 
Kuras allotted to them. If the plaintiffs 
weére in possession of the Kuras allotted 
to them when the final decree was pass- 
ed there could be no question of execut- 
ing the final decree for parikin in the 
earlier suit, 


3. Learned counsel for the appellants, 
however, emphasised that the view of 
the lower appellate Court.that the final 
decree for partition was not executable 
for separate possession over separate 
Kuras, was erroneous in law. That is 
correct, because`after allotment of sepa- 
rate portions of property to the separat- 
ing co-sharers, in accordance with their 
shares, by the final decree, they can cer- 
tainly ask the Court to put them into 
separate possession over the portions of 
the property allotted to them respecti- 
vely. But, in the case in hand all that 
the lower appellate. Court .has done is 
to make those observations on -the :as- 
sumption that even. if the plaintiffs: were 
not in possession’ over separate Kuras. 
the’ suit. could not be said::to be barred 
by Section 47 inasmuch as in its opinion 
the decree was: not executable. The fact 
remains that the lower appellate Court 
did not find it as a fact that the plain- 
tiffs were not in possession of- the por- 
tions of the property allotted to them by 
the final decree of partition. Indeed, im- 
mediately before the said’ observations 
the lower appellate Court has: observed 
that “admittedly the decree :was not ex- 
ecuted by the plaintiffs who-‘alleged that 
they were already in possession of their 
separate Kuras and there :was no ques- 
tion for executing the decree. “Learned 
counsel -then drew my atténtion to ‘the 
finding of the lower - 
the -points'. Nos; 3, 4 and"5- wherein 
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the lower appellate court has disbelieved . 
the plaintiffs, but has yet held that the 
suit could not be said to be barred by 
time inasmuch as even the date of the. 
institution of the earlier suit for. parti- ` 
tion was within 12 years of the date of 
the institution of the suit giving rise to . 
the present second appeal. But the. find- 
ing of the lower appellate Court on this 
point does not rule out the : possibility 
that the plaintiffs were dispossessed of 
the portions. of the property, allotted tc 
them: by the final decree of partition, 
after the passing of that decree, for it 
has been found by the lower appellate 
court that according to the defendants’ 
witness the Ghari was built by them 
some 5 or 6 years ago, ie, after the’ 
passing ‘of the final decree for partition. 
4.. My attention was then drawn to 
the finding. of the trial court on issue 
No, 5. The trial court held that the suit 
was barred by Section 47, C. P.C. on’ 
the ground that it has ‘been found by it 
that the plaintiffs were not in posses- ` 
sion, The trial court did not examine 
the question whether the plaintiffs were 
dispossessed ‘of the ‘property in ‘suit at 
any time after the passing of the final _ 
decree in the earlier suit. “It appears to — 
me that if the plaintiffs had not been ih 
poss2ssion of the property, allotted to 
them by thé final decree of partition in. 
the earlier suit, they would have surely 
executed the decree in the earlier suit; 
rather than to bring the present suit for.. 
injunction and in the alternative for pos-~ 
session. It has been found by the lower 
appellate court as a fact that the Ghari 
was constructed by the défendants some 
5 or 6 years before, i.2., after the pass- 
ing of the final decree..for partition in|. 
the earlier ‘suit. This .action.. of , the de- 
fendants did give rise to a fresh cause 
of action to the plaintiffs. I may add 
_Claimed ‘by the’ 
plaintiffs was for injunction and their~ 
claim was that they had continued to be ~ 
in’ possession. ‘The claim of the relief for * 
possession was made only in the alter- ` 
native to guard against the possibility of ` 
being non-suited if the court found that- ` 
they had: been dispossessed by: the de-~’ 
fendants in the meanwhile. It ‘appears ' 
clear to me that the plaintiffs must have}- 
been in possession of the property, al-| 
lotted’ to them by* the final decree’ forf 
partition, 
sometime thereafter: and the subsequent 
acts .of the defendants in ee 
with the plaintiffs’ ‘possession and © in|.- 
raising . constructions ‘over the land of 


when it was passed. and for). - 
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the -Ghari, some 5 or.6. years before, 
gave rise to a fresh cause of action to 
the plaintiffs for the. present suit and it 
could not: be said to be barred . by eae 
tion 47, C. P: C. 


5. “The appeal: fails andl is ioa 
But, in the circumstances, I would make 
no order" as to costs. 
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Janardan Misra, Appellant v, The 
State of U. P. and others, Respondents. 
Second Appeal No. 1778 of 1970, D/- 
9-1-1981.* i 


(A) Civil P. C. ie of 1908), S. 80 — 
“Stating the cause of action” —In notice 
relief proposed to be claimed was for 
declaration that employee’s resignation 
was invalid on ground that it was ob- 
tained by coercion and undue influence 
— In suit relief claimed was for declara- 
tion that order of acceptance ‘of resigna- 
tion was invalid — Held notice was in- 
valid as relief claimed in suit and cause 
of ‘action of such relief were not speci- 
fied in notice. (Para 12) 


(B) Master. and. Servant — Resignation 
by employee — In.absence of statutory 
rules governing matter of resignation by 
an employee, submission of resignation 
by an employee is like, a proposal. for 
bringing the contract of.. service to. an 
end and. is governed by Ss., 4 and 5 of 
the Contract, . Act, . (Contract Act (9 of 
1872), Ss. 4 and 5). - 


‘Janardan ` Misra and N. P. Misra, for 
Appellant; Stariding Counsel and S. R. 
Yadav, for Respondents, 


.JUDGMENT :— This is a plaintiffs 
second appeal in a suit for declaration 
that. the plaintiff's “so-called” resigna- 
tion dated 4th February, 1964 was null 
and void, inoperative and illegal and for 
recovery of Rs. 1,200/- as arrears of pay 
etc., and fora. further declaration that 
the plaintiff. continues, in service as 
House Visitor in the. Malaria. Eradication 
Programme and is entitled to his arrears 
of. pay and -allowances ete., till such time 
as the plaintiff is allowed to join his 
service. The suit was: filed on'27th Feb- 


a a ee 
"Against | judgment and decree of ‘Prem 
: Singh, 3rd Temporary’ Civil and, S. J. ” 
` Azamgarh, D/-- 27-5-1969. 
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ruary; 1965- by presenting an application . 
for permission to sue in. forma, pauperis.. 
It was registered. as a suit on 20th De- 
cember, 1965, The trial Court decreed 
the suit by saying that the plaintiff is‘ 
declared to be in service entitled to the 
arrears claimed and pendente lite and 
future emoluments, and further that 
“the impugned resignation and order ac- 
cepting the same are declared to be il- 
legal, null and void.” The lower appel-.. 
late court allowed in part. the appeal 
filed by the defendant. State of Uttar 
Pradesh and its officers who were the 
other defendants, The decree of the trial 
court was modified and the suit was 
decreed only to the extent that the 
plaintiff was declared to have continued 
in service up to 3rd February, 1964 and 
entitled to get his pay. and other emolu- . 
ments from 25th January, 1964 to 3rd 
February, 1964 at the rate claimed, The 
suit -was. dismissed in all other respects; 
the parties were directed to bear their 
own costs of both the courts, but the. 
plaintiff was directed to pay the court- 
fees payable.on the plaint which had 
brn filed by him as an indigent person. - 

.2, According to the plaintiffs case he 
was appointed as House Visitor on 15th 
December, 1960 at the N. M. E., P. Unit 
Azamgarh (East) by the- Addl. Director 
of Health and Medical Services, U. P. 
Lucknow, “through an open competition. 
in -which the plaintiff competed success- 
fully.” The Anti Malaria. Officer, Dr. 
Kashi Nath Singh, the third defendant, . 
and the Senior Malaria Inspector Sri 
S. H. Zaidi, the fourth defendant,. it was ` 
alleged, -had been maliciously harassing 
the plaintiff although his work was 
praised ‘by: other officers. Ultimately on - 
4th ‘February,-.1964 while the plaintiff 
was going to the office, the Anti-Malaria 
Officer, Dr’ Kashi Nath Singh and the 
Senior Malaria Inspector, Mr. Zaidi met . 
him on the way and ordéred him to sit: 
in their jeep and after showering abuses. - 
on him and proceeding to a place near. 
river Tamsa, they demanded his resigna- . 
tion on the spot by show .of force ..and , 


-other threats and the plaintiff was forc- . 


ed .to write a slip on the dictation of the - 
Senior Malaria’Inspector Mr.. Zaidi, That : 
letter was wrongly treated to -be’ the 
plaintiff's resignation. It was obtained 
by coercion, undue influence and. force. , 
A part of it was actually written by Mr... 
Zaidi... The next day the plaintiff lodged ; 
a complaint with -the Deputy Director of 


:- Malariology, Lucknow,. defendant. No. 6;- 


“giving. the details of the drama. played _ 
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against the plaintiff with the -request 
that he might not be relieved frem his 
service”. No reply was received in 
spite of a reminder. The plaintiff never 
resigned ‘and his resignation had not ‘yet 
been accepted”. The “so-called” ‘resig- 
nation was no resignation. The plaintiff 
was forced out of his office and the ‘Anti 
Malaria Officer and the Senior. Malaria 
Inspector did not allow’ the plaintiff to 
do any work. It amounts to the plain- 
tiffs dismissal by’ an ‘unauthorised. per- 
son. The so-called‘ resignation has not 
been’ accepted by the proper. authority. 
This is followed by the allegation about 
service of notice under Section 80 of the 
Code of Civil Procedure, after which, it 
is said that, the plaintiff received a let- 
ter signed by the Anti Malaria Officer 
accepting the résignation on behalf of 
the Deputy Assistant Director of Mala- 


ria, and which was said:to be illegal for - 


having been’ accepted from a: date prior 
to 4-2-1954. The date of accrual of the 
cause of action was- stated to be the 4th 
February, 1964, when the” resignation 
was said to have been taken forcibly 
from the plaintiff and the: subsequent 
dates when the plaintiff was not allowed 
to` perform his duties“and lastly cn 24th 
October, 1964 said to be the date of lèt- 
ter, without specifying which letter, 


.3. The defendants filed a . common 
written statement, The defence was that 
the plaintiff was.in temporary service as 
House. Visitor in:.,Anti Malaria . Depart- 
ment, that he appeared. in LL. B, pre- 
vious examination in 1963, without tak- 
ing permission. from the department and 
took leave for the examination period on 
a- false pretext; that when. this came. to 
the knowledge of the Anti Malaria Offi- 
cer, the plaintiff apologised and took per- 
mission from. the Anti Malaria Officer, 
Azamgarh, for study and. for- appearing 
at the LL. B. final examination. While 
giving that permission it was made clear 
to the plaintiff that -the government 
work should not suffer. but the. plaintiff 
cared only for his studies.;and neglected 
government. work; that on: 4th February, 
1964 when the Anti Malaria Officer along 
with Senior. ‘Malaria -Inspector began 
‘checking of work.:in the plaintiffs circle, 
he -the plaintiff, realised that he could 
not pull on in .service,..as he*had .done 
no work and that his services might. be 
terminated or he may *even be dismissed 
which would leave- a ‘stigma .on his 
future career..- The LL- B. final. examinat 
tion was near and the’ plaintiff hoped +o 
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practise © law thereafter and the. s@rvica 
had no charm for him. In view of these 
considerations he voluntarily and will- 
ingly tendered his' resignation which was 
later on accepted by.the “Prescribed 
Authority.” The . plaintiff’s allegation 
against, the Anti Malaria Officer and the 
Senior Malaria Inspector was. denied and 
it was stated that they bore no grudge 
or malice against the plaintiff nor did 
the Anti Malaria Offiéer rebuke him, or 
apply any force on hitn. The:: plaintiff 
was duly informed of the acceptance of 
his resignation and he. handed over 
charge to another, House Visitor. The 
plaintiff appeared at the LL.B. final 
examination in April, 1964. He then took 
training of pleadership and got enrolled 
in the High Court of Allahabad as 
pleader, filing affidavit that he was not 
in any service. Thereafter he gave. the 
“illegal” notice. under Section 80 of thé 
Code of Civil ‘Procedure ‘and filed the 
suit with ulterior motive to derive un- 


_ earned, benefit. It was lastly. alleged 


that although the resignation was to be 
acted upon, from 4th February, 1964 but 
for the purposes. of payment of pay it 
was made ‘clear that the plaintiff will 
get it, only till 25th January, 1964. An | 
additional written statement was filed 
after certain amendments were made in 
the plaint. The allegations of using: co- 
ercion, undue influence’ and force ägainst 
the plaintiff were specifically denied by 
the Anti’ Malaria Officer, - It was plead- 
ed that the cause of action mentioned in 
the notice under Section 80, C. P: C, was 
different’ fromthe cause of. action alleg- 
ed in the plaint and the suit was’ barred 
under Section 80, C. PC. as no valid 
and legal notice was. „served on De de- 
fendants. ; 


4,. The following were the. issues on 
on- which -the parties went to -trial: 

(1-A) Whether the . plaintiff tendered 
his .resignation voluntarily or under co- 
ercion and undue influence exercised: iy 
the defendants 1 and 2? ` 


(1-B)’ ` Whether the - tangoa ae 
dated 9-3-1964 acéepting’ the resignation 
is illegal and invalid as, alleged? as 


(2) Whether the plaintiff is entitled to 
any arrears of salary as arent If. so, 
its amount? ; 

` (3y To what relief, if any, is the plain- 
tiff entitled? ` ood 
It appears from., the- proceedings ‘Before 
the trial..court that. issue No, 1 was. ori- 
ginally framed as under: 2% °° > v4 7 
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(i) Whether. the resignation ‘dated 4-2- 
1964 is void for reasons alleged in: the 
plaint? If so, its- effect? : 


but: was. amended ‘on. 21st September, 
1966, the. date on which the case was 
finally heard by the trial court. It is 
noticeable in. this connection. that the 
order dated 9th. March, 1964 accepting 
the plaintiff's resignation was. not men- 
tioned in. the, plaint even after -ts 
amendment, nor in the notice: under Sec- 
tion 80, C. P. Č. The details of the let- 
ter dated 24th. October, 1964 referred to 
as. the final, date of the cause of action 
in the plaint are not. given, therein, but 
a post-card, Ext. 8, sent to, the plaintiff 
endorses the copy of letter No. Rt-6/€4/ 
675 dated. March, 9, 1964 from the Ly. 
Assistant Director, Malariology Varanasi 
Zone, Varanasi, to the Anti Malaria ot- 
cer, Azamgarh (East). The endorsement 
of, the Anti Malaria Officer forwarding 
the copy of the.said letter is dated 23rd 
October, 1964. The original of the letter, 
dated Sth March, 1964 from the Deptty 
Assistant Director Malariology, Varanasi 
Zone, Varanasi to the Anti Malaria Oñ- 
cer, Azamgarh, (East) is Ext. A-16. The 
original resignation with. an endorsement 
on its back, dated 4th February, 1964 of 
the Anti Malaria Officer forwarding it tọ 
- the Deputy Assistant Director, .Malar.o- 
logy, Varanasi and the latter’s remark 
thereon dated 17th February, 1964, is 
Ext. A-15.on the record. . One further 
document which needs to be referred to 
is a letter dated 5th February, 1954. fram 
the . plaintiff to the Deputy Director of 
Malariology, U. P. Lucknow -which is 
Ext, 20 on the record, It was sent by 
registered post the same-day to the Dy. 
Director of Malariology, Lucknow, vide 
postal receipt Ext.. 9, -and..the. plaintifs 
statement on oath. . Spee ea a tele 
5.- The.trial court found:'on issue No. 
¥-A that: the ‘plaintiff did not -tender ais 
resignation voluntarily and was made ‘to 
submit it under coercion and. undue ‘n= 
fluence ‘exercised: by defendants Nos. 1 
and 2. It-may be here--noted that the 
description of defendants “Nos, 1 and :2 
is only the official title . of, defendants 
Nos, 3 and. 4: respectively;' and: defen 
dant No, 1 may be-treated to be identi- 
cal with defendant ‘No. 3 and defendant 
No, 2 to be identical ‘with defendant! Io. 
4. On issue No: 1-B the trial court held 
that in view of the findings that the. re- 
signation was illegal and inoperative in 
law there-could have been no'-valid ac- 
ceptance of ‘the same and the order ac- 
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cepting it was, therefore, illegal and 
void, . The trial: court further proceeded 
“letter Ext. A-16 
could hardly be said to be the specific 
order passed on the resignation letter . 
after applying mind” -that the aforesaid 
authority never informed the plaintiff 
that -he accepted the resignation, that 
there “was “nothing on the record to 
show that thé plaintiff was served with’ 
the above acceptance order”, and fur- 
ther that’ it was only after the plaintiff 
gave notice under Section 80 of the Code 
of Civil Procedure that “he was served 
with registered post-card Ext, 8 intimat- 
ing ‘that ‘his resignation was accepted.” 
The trial court further proceeded to ob- 
serve that even assuming that Ext. A-16 
was the order accepting the resignation, 
the authority concerned could not have 
accepted the resignation from ‚a prior 
daté and the purported acceptance of the 
resignation which came into being on 
4th February, 1964, with effect from 25th 
January, 1964 was itself bad in law. 
About Ext. 20, which is the letter dated 
5th February, 1964 sent by the plaintif 
to the Deputy Director, Malariology, 


‘Lucknow, ‘the trial court observed that 


its despatch, was proved by the postal 
receipt dated 5th February, 1964, Ext. 3, 
and it must be deemed to have been 
served on the addressee within 2-3 days, 
but no such letter was produced by the 
defendants and that, therefore, the ‘con- 
tention’ of ‘the defendants that no’ such 
letter was received by them from the 
plaintiff’ cannot be accepted. ' The trial 
court further went on to hold that the 
plaintiff was appointed by the Additional 


. Director, ` Medical Health Service, while 
-his resignation was accepted by the Dy. 


Assistant Director’) who was lower ‘in 
rank than the: Additional Director ‘that 
there was no legal’ proof that the power 
of appointment or dismissal’ was delegat- 
ed to the Deputy Assistant Director and 
the latter was competent to accept the 
resignation. The’ defendants’ contention 
that ‘the’ plaintiff‘ had got himself enroll- 
ed- as pleader by: swearing that he was 
not in service was met: by the trial: court 
by ‘saying that the plaintiff was not al- 
lowed ‘to work and he was, therefore, 
not in ‘actual service. and thus the affi- 
davit' filed by him was not incorrect, and 
he- could not be denied: relief on any 
such ground: In the result the. trial 
court held on issue No; :1-B that the im- 
pugned order dated 9th March, 1964 ac- 
cepting the resignation’ is illegal and 
void, On issues Nos, 2 and 3 the trial 


216 All, 


- court held that in view of its finding on 
‘issues. Nos. 1-A and 1-B, the plaintif 
«was entitled to all the reliefs claimed. 


_ 6. -The lower appellate court held on 
the first point raised before it that there 
was no coercion and undue influenc? 
and that the plaintiff tendered his resig- 
nation out of his free-will; on the second 
point that the resignation of the plaintiff 
was accepted by a proper authority and 
. was valic; and on the third point that 
the letter dated 5th February, 1964 could 
not be treated as withdrawal of the 
plaintiffs resignation; and further that 
although a ‘government servant who re- 
signs may request his appointing author- 
ity. to permit him to withdraw the re- 
signation, but it was entirely in the dis- 
cretion of the appointing authority to 
allow or not to allow the government 
servant to withdraw his resignation, and 
_in the instant case the withdrawal of the 
plaintiffs resignation was not accepted 
by the appointing authority. However, 
the lower appellate court found that the 
appointing authority could not have ac- 
cepted the resignation with effect from 
25th January, 1964 which was prior to 
the date on which. the resignation was 
tendered, inasmuch as the appointing 
authority had no power to accept the re- 
signation from a date prior to the date 
of the resignation itself, But that, ac- 
cording tc the lower appellate court, did 
not, vitiate the entire order, and that the 
plaintiff's resignation could be deemed to 
have beer accepted with-effect from 4th 
February, 1964. In the result, as already 
‘noticed above, the lower appellate court 
dismissed the suit, except for modifying 
the date of resignation from 25th Jan- 
uary, 1964 to 4th February, 1964 and 
holding the. plaintiff entitled to. his pay 
and allowance for the period 25th Jan- 
wary, 1962 to 3rd February, 1964. 


` 39, It was urged before me by the 
learned: counsel for the  plaintiff-appel- 
‘lant..that the view of the lower appel- 
late court that a resignation once tend- 
ered cannot be withdrawn without the 
:permission -of the- appointing .authority 
and that it was entirely in the- discre- 


tion of the appointing - authority 
‘whether to allow or not to allow the 
withdrawel of the resignation, was in- 


correct, Further, it was alleged that the 
letler of withdrawal of the resignation 
having been sent by the plaintiff-appel- 
-lant the very next day by registered post 
acknowledgment due to the proper auth- 
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ority, the resignation must be deemed to 
have been withdrawn long before its ac- 
ceptance by the - Deputy ` Assistant. 
Director, Malariology, Varanasi, even if 
it was assumed. that the latter officer 
was the appointing’ authority vis-a-vis 
the plaintiff-appellant, and was as such 
authorised to accept: the resignation, It 
next urged that the view of the 
lower appellate court that although the 
acceptance of-the resignation with effect 
from 25th January, 1964, a-date prior to 
the date on. which the resignation way 
tendered was bad yet it did ‘not vitiate 
the acceptance of the résignation which 
could be deemed to have been accepted 
with effect: from 4th February, 1964, is 
wholly unwarranted for once it is found 
that the impugned act of the - admin“ 
istrative authority is bad or illegal, the 
court cannot substitute its.own order for 
that ‘illegal order. 

8 Having heard learned counsel for 
the parties I find that the reasons given 
by the lower appellate caurt for the 
view taken by it are not sustainable in 
law, yet there are two insurmountable 
difficulties in the way of the plaintiff- 
appellant on account. of which his appeai 
must fail; but- before mentioning those 
difficulties I must first explain why I am 
of the view that the reasons given by 
the lower appellate court are bad in law, 


8. In the absence of any statutory 
rules governing a matter, the submissiop 
of a resignation by an employee is like 
a proposal for bringing the contract. of 
service to an. end. According to Sec. 5 
of the Indian Contract Act a proposal 
may be revoked. at- any time before the 
communication of-its acceptance is com- 
plete as against the proposer, ‘but not 
afterwards; and an acceptance may be 
revoked at any time before the commu: 
nication. of, the .acceptance is complete. as 
against: the acceptor,-but not. afterwards. 
According to Section 4 of the very same 
Act, the communication of a proposal 
is complete, when it comes to the know- 
ledge of the person to whom it is made, 
the communication of an acceptance is 
complete, as against the proposer, -when 
it is put in a course of transmission to 
him, so as to be out of the power of the 
acceptor and as against the - acceptor, 
when it comes to-the knowledge of the 
proposer. The communication of -a re- 
vocation is said to be complete as against! 
the person who makes it, when it is put 
into course of transmission to the person 
to whom it is made, so as to be out of 
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the power ‘of the persory’ who makes it; 
and as against the person’ to whom it-is 


: made, when it: comes ‘to his knowledge.. 
‘The plaintiff-appellant -in- the ~ present 


‘ease’ was'a temporary employee of the 


: Govt. 


of Uttar Pradesh. -There does 


‘not appear to have been-any rule regu- 


` porary government servant 


| ority could’ have insisted upon was 


“lating ‘resignation . from -service : by «<à 
-temporary government ‘servant;. The only 


rule that: I know'iof +s -the general- rule 
relating to .termination of’ service of a 
temporary government’ ‘servant; publish- 
-ed vide Notification “No: 230/1 I-B1953. 
dated 30th Jan, 1953, under which not- 
withstanding anything to. the contrary. in 
any existing rules and orders on the sub- 


- ject the service of a government servant 
‘Shall be liable to termination by notice 


in writing given either: by, the govern- 
ment servant to the appointing authority 


“or by the appointing authority -.to the 


government servant, the period... such 
“notice being one month, provided that in 


the case: of a notice by the appointing: 


authority it may substitute for the whole 
‘or part. of the period of notice, pay, in 


-Heu thereof; ‘and further that it is al- 


ways open to the appointing authority to 
-relieve a -government servant © without 
any notice or accept noticetfor-a shorter 
“period without requiring the ~government 
sevant to pay any’ penalty in lieu of 
notice, `- et PP els, 
m. : 4 
10.: Even if the resignation jn `ques- 
tion is'`-equated.with a notice by a tem- 
- under the 
said . rule, all thatthe appointing auth- 
to 


require the government servant to con- 


. tinue working for-one month more or to 
- insist that a resignation being not a pro- 


“per notice under that rule it could not 


. be acted upon as such and not to relieve 


him - -altogether. But since no form of 


": notice is prescribed; a resignation of the 
: kind ‘submitted by the plaintiff-appellant 
“in the present case could be treated’ by’ 


' the appointing authority to be-a_ notice 
‘ under ‘that rule and accepted ‘forthwith 


` without requiring the 


f government ser- 
vant to pay any penalty in. lieu of notice 
and to.relieve him forthwith from ser- 


- vice, The: rule does not make any pro- 


vision for the contingency where a tem- 
porary. government ‘servant, having serv- 


-ed such -a notice wanted to withdraw the 


_ above. - 


same, `- and that: being so the matter’ 
would be:governed: by the general prin- 
‘ciples.of law of contract referred to 
The . appointing authority could 
“not in a situation like that say ‘that it 
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would not permit the.: government’ ser- 
vant to withdraw the resignation once 
tendered; for, it is always open to: the 
appointing authority even if the sovern- 
ment servant- withdraws the resignation, 
to` terminate the services of the govern- 
if he is unwanted, by 
serving the -requisite notice under the 
very same rule. I do not, therefore, 
agree with the view of the lower appel- 
late Court that it was in the discretion 
of the appointing authority to permit or 
not to permit the plaintiff-appellant to 
withdraw his resignation, On the other 
hand I: would hold that if. the with- 
drawal of the resignation was . proper, 
the appointing authority could not refuse 
permission to withdraw the resignation, 
if the withdrawal :was' received at any 
time before the acceptance of the resig- 
mation or before its being put in the 
course. of transmission to the plaintiff- 
appellant so as‘to be out of its power to 
retract. The present case was nota casé 
of that kind and the reason for holding 
that- the acceptance, of the resignation 
was valid and proper does not appear to 
be sound. However, one circumstance 
which must be noticed in this case is 
that according to the plaintiff's case a8 
set out in the plaint, his appointing 
authority was the Additional Director of 
Health and- Medical Services, - U, P., 
Lucknow, who was impleaded as the fitth 
defendant in the-suit.. The letter dated 
Sth February, 1964, :Ext. 20, which has 
heen relied upon as the letter of with- 
drawal of the resignation, in the argu- 
ments before me, was addressed to the _ 
Deputy ‘Director of Malariology..U.’ P., 
Lucknow. The resignation was accepted 
by the Deputy’ Assistant: Director of 
Malariology, Varanasi Zone, ‘Varanasi, 
according to the’ original letter dated 9th 
March, 1964 | addressed to Anti-Malaria 
Officer, Azamgarh (East) bythe Deputy 
Assistant Director of. Malariology, ` Vara- 
nasi Zone,. Varanasi, Ext. A-16, and -the 


' Post-card Ext. 8; whereby that order ap- 


pears to have been communicated to.the 
plaintiff-appellant with an endorsement 
Gated 23rd October, 1964; which „also 
shows that “a copy of the acceptance of 
his resignation has already been sent on 
his home address vide. this .office letter 
endorsement No, E-4.. dated 17-3-1964/ 
14-4-1964”,, a-copy of that communica- 
tion referred to therein being Ext.-A-17. 
From the endorsement of the Deputy 
Assistant Director, Malariology, Varanasi 
Zone, Varanasi, made in red ink at the 
back -of the original letter of- resignation, 
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it does not appear that the plaintiff- 
appellant’s letter dated 5th February, 
1964 had been placed before him at least 
up to 17th February, 1974,;:the date-~on 
which .thas endorsement was made, for 
the Officer ‘very fairly. enquired from the 
‘“Anti-Malaria Officer, Azamgarh. (East), 
“Seen. Enquire when work was'not satis- 
factory: why not recommended for: ter- 
mination.” Something must have passed 
between the Anti Malaria Officer, Azam- 
garh and the Deputy Assistant . Director, 
Malariology, Varanasi between 17th Feb- 
ruary, 1964 and the 9th March, 1964. 
That is, however, not -brought out from 
the record, but it also appears- that the 
Tetter dated 5th February, 1964, Ext. 20, 
purporting to be the. withdrawal of his 
resignation by the plaintiff most prob- 
ably never reached the Deputy Assistant 
Director, Malariology, Varanasi ‘Zone, 
Varanasi, It: was addressed. to the Deputy 
Director of Malariclogy, U. P., Lucknow. 
The original of it is not on the record, 
and it was the case :of the defendants 
that they could not trace out the same. 
The document that has been filed is said 
to be a copy of that letter and having 
been formally proved by the plaintiff- 
appellant, :as also its despatch by ‘regis- 
tered post ` acknowledgment’ ‘due, ‘it 
has been marked: Ext, 20. Now if the 
Deputy Director of -Malariology, U. P., 
Lucknow was the. plaintifi-appeliant’s 
appointing authority on the abolition’ of 
the post af the. Additional Director `of 
Medical and Health Services, U.P. with 
effect from: July. 7, 1961, “äs would ap- 
pear.:from a letter dated 2nd June, 1966 
which -is paper No. 105-Ka on the record 
even the acceptance- of the resignation 
had to be by ‘that authority, in order to 
be valid, but ‘the lower appellate court 
appears to have’ accepted ‘the. defendants’ 
ease that the Deputy, Assistant’ Director 
of Malariology, Varanasi Zone, Varanasi, 
was . the appointing authority of: the 
plaintiff on the basis of an’ order passed 
on 8th January; ‘1962 ‘bythe Director of 
Medical Health Services, U. P., Lucknow. 
Under ‘the circumstances it appears. clear 
to-me that the. plaintiff-appellant’s letter 
dated 5th February, 1964 was not ad- 
dressed to’ the: proper: authority and 
since it has: not: been proved that it 
reached thè: hands of the Deputy 
Assistant Director of Malariology, Vara- 
nasi Zone, Varanasi, on any date before 
the, communication of the acceptance of 
the resignation was complete against the 
plaintiff-appellant, -the : letter purporting 
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to withdraw the resignation will have to 
be ignored.. I may, however, add that 
here too I find myself. unable to endorse 
the reasons given by:;the.lower. appellate 
court that .it was not a letter of. with- 
drawal of resignation. -. It does contain 
a: complaint against: the. Anti :„Malaria . 
Officer and the Senior Malaria Inspector, 
but it also does contain the sentence that 
the “said resignation:.may not: be treated 
as a resignation” -- which. can .reasonably 
be construed as withdrawal of the resig- 
nation,’. whatever: the reasons for. the 
withdrawal may ‘be and stat alchccl i 
drafted its language, sora 


1. Even if the letter dated 5th Feb- 
ruary, 1964, is supposed tò have reached 
the appointing authority before .the. com- 
munication af its „acceptance : of- the. 
plaintiffs resignation, the other insur- 
mountable difficulty’ in the case: is. the 
fact that the validity- of the order of ac- 
ceptance of.the resignation has not been 
challenged in the notice under. Section 80 
and the relief proposed to ‘be claimed in 
the suit, as .specified in the notice does 
not mention the order accepting the re- 
signation. ‘The . relief . proposed to be 
claimed,. as -specified in the notice is that 
the so-called resignation dated. 4-2-1964 
be declared null. and: void, ineffective and 
ilegal. The whole notice proceeds~on 
the basis that the resignation had not 
been accepted till then. 7th November, 
1964 is the date of the notice. „Although 
the second. and the. third reliefs as. speci- 
fied in the notice and proposed to he 
claimed in the suit do talk of an award 
of arrears of salary and.a declaration 
that the notice. giver continues in servic® 
and entitled to. his. arrears of pay pen- 
dente lite and future, the cause of action 
or the foundation or. ground. for -the 
claim of that relief, is not any invalidity 
of any order. of acceptance -of .the .résig- 
nation, but the invalidity of the resigna- 
tion itself. Indeed, there is no mention 
of any withdrawal: of the resignation, All 
that .is-said in paragraph 8 is ‘that. the 
notice giver lodged a complaint to "D. D. 
Malaria Lucknow’’'with the request that 
he might not ,be..relieved from his ser- 
vice and in paragraph 9 that after: giving 
reminder .no answer was given’.to the 
notice - giver. It- appears to me highly 
probable that the. plaintiff-appellant 
evaded service of the communication. ac- 
eepting his resignation, vide-endorsement 
dated 17th March, 1964/14th April, 1964, 
copy of which is Ext. A-17, May be. it 
was-not received by him, -Even so the 
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plaintiff-respondent did receive the post- 
card dated 28rd October, 1964 which was 
sent to him by registered -post,.The sev- 
eral endorsements of the post Office show 
-that the post-card remained in circula- 
tion in an attempt to deliver it to the 
plaintiff-appellant for quite some time 
and appeass to have been received by 
the plaintiff-appellant only after he had 
sent out the notice under Section 80. The 
plaintiff having received that communi- 
cation hé: should have, amended his 
notice ‘under Section 80, C. P. C. by 
serving a fresh notice and’ also challeng- 
ing the acceptance of his resignation by 
the order dated 9th March, 1964, of the 
Deputy Assistant -Director, Malariology, 
Varanasi Zone, Varanasi, and specifying 
the’ ground on which he challenged its 
validity and making it the basic cause 
of action for the suit. But the plaintiff, 
who it may ‘be observed had started 
‘practice as a lawyer by that time, did 
nothing of the kind and filed the suit on 
27th February, 1965 and there too as ai- 
ready noticed in' the ‘recital of "the facts 
of the case, the cause of action pleaded 
did not specify “the order dated Sth 
March, 1964. All that was said was that 
after giving of the notice under Sec. 80, 
C. P. C. “the plaintiff received a letter 
from the office of. A. M. O. signed by 
defendant Ne. 3 accepting: the resigna- 
tion on behalf of the Deputy. Assistant 
Director. of Malaria. This is a deliberate 
misreading of the post-eard and even 
the date-of the endorsement of the Anti 
Malaria Officer which has been. specified 
as. the date of accrual of the cause of 
action for the suit has been given to be 
24th October, 1964, when in fact the date 
of the endorsement of the emia is 
28rd ‘October, 1964, oy 


12. In view of these : facts, ‘even if the 
acceptance of the plaintifs resignation 
by the Deputy Assistant Director of 
Malariology, Varanasi Zone, Varanasi, 
was bad on any such ground as discuss- 
ed above, the suit cannot yet succeéd for 
want of ‘a ‘valid notice under Section 80 
C. P. C.’ for that ‘order cannot be declar- 
ed to be illegal unless’a declaration was 
claimed to that effect, and a declaration 
to that effect could not..be claimed: in 
the suit unless it was specified in the 
notice as one, of the reliefs proposed to 
be claimed in the suit, and the grounds 
on which:or the cause of. action. of the 
same were duly ‘specified in the notice; 
_ and if-that declaration: cannot be grant- 
ed the relief for a declaration that the 
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plaintiff. continues to be in-service of 
that he: is entitled to any salary could 
not also be granted in face of that order, 
which very much existed although ‘the 
plaintiff: sought. to make it out in his 
notice’ ‘under Section 80, C. P. C. that 
his resignation had not ‘till then been ac- 
cepted. The cause of action pleaded was 
that the. resignation was taken from ‘the 
plaintiff by coercion and undue influ- 
ence. That plea has been negatived by 
the lower appellate court, and it has. not 
been shown to me that the finding of the 
lower appellate court on that point suf- 
fers from any error of. law. 


13,-Further, it appears to me that the 
post which the plaintiff was holding was 
temporary post, carrying a basic pay of 
Rs, 62/- per month only, It is not clear 
whether the post exists. It. may be that 
the post has been abolished -and ‘does not 
exist any longer. The plaintiff had al- 
ready :.completed his LL. B. final and 
had already started practising as a law- 
yer, when the suit was’ filed, I have .no 
reason © to think that he--has left his 
practice at the bar and wants to ge back 
to the post of a House Visitor -in the 
Malaria Eradication - Programme even r 
the . programme continues and the 

continues -te exist.. I have, grave dots 
as to that.. : 


14. I accordingly * ‘dismiss the’ appeal, 
but inthe circumstance, I make no order 
as to costs, a ae : 

"Appeal dismissed, 
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SATISH CHANDRA; C. J: 
A AND A. N. _ VARMA, J. 

Rang Nath, Petitioner v. District 
Judge, Varanasi and others, Respondents. 

Civil me Writ No, TEIR of 1979, DI- 
16-12-1980. j 

(A) Provincial Small Causé Courts Act 
(9 of 1887), Schedule W, Art,‘ t: — Phrase 
tany- act” © Refers to a positive act 
which is either done or ordered to be 
done — - It does not include ‘an’: ‘illegal 
omission. 


Article 1 of the Second Schedule deals 
with. a suit concerning any act, done or 
purporting to be done by. or by ‘order of 
the Central Government, ete. The signi- 
ficant thing is that the act should either 
be done by the Central’ Government it- 
self or by its ordér. It Seems to suggest 
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that there should be.a positive act which 
is either done or is ordered to be done. 
In this context it appears that this entry 
does not include within its purview an 
illegal omission on. the part of the gov- 
ernment, (Para '7) 

In view of Section 18 (2) of the Gen- 
eral Clauses Act, 1897, the definition of 
the word ‘act’ in Section 3 (2) thereof 
is not directly applicable to the inter- 
pretation of the word ‘act’ used in the 
Small Cause Courts Act, AIR me Bom 
307, Rel. on. 


Therefore, although an illegal omission 
is covered by the definition of ‘act’ in 
Section 3 (2) of the General Clauses Act, 
the same is not included in Article 1 of 
the Second Schedule of the Small Cause 
Courts Act in view of the context in 
which: the word appears. (Paras 5 & 6) 

(B) Provincial Small Cause Courts Act 
(9 of 1887), Schedule II, Art, 1 r/w. Arti- 
cle 4 (amended by U..P. Civil Laws 
(Amendment) Act (37 of 1972)) — Suit 
for eviction of lessee — Cognizable by 
Court of Small Causes even if lessee is 
the government or a government officer. 


Article 4 as amended by the U. P. 
Civil -Laws (Amendment) Act, 1972, ex- 
pressly includes a suit for -‘eviction of 
the lessee by the lessor,. after determi- 
‘nation of the lease. Here there is no 
exception in relation to suits for evic- 
tion where -the government or a govern- 
ment officer was the lessee, The provi- 
sion is general; and will include a sult 
by a lessor for eviction of government 
or a government officer if. it happens to 
be the lessee.. It is a cardinal rule of 
construction of Statutes that the various 
entries in the same Schedule should be 
harmoniously construed, so that each 
may haye its full play. Therefore, con- 
struing Articles 1 and 4 harmoniously, 
it must be -held that- the category of 
suits for eviction of lessees which is ex- 
‘pressly included within the -jurisdiction 
of the Small Causes Court: by virtue of 
Entry (4) must. necessarily be included 
within the ambit of Entry (1). Thus a 
‘suit for eviction of a lessee evén if it 
be the government or a government offi- 
cer, will be entertainable by the Small 


Cause Court, (Para 9) 
Cases Referred : Chronological Paras 
AIR 1978 All 238 3 


AIR 1970 Bom 307 : 5 
S.. S. Bhatnagar, for Petitioner; Stand- 
ing ‘Counsel, for Respondents. ` 
- SATISH CHANDRA, C. J. :—- A learn- 
ed -single Judge has..referred the. follow- 


Rang Nath v, Dist. Judge, Varanasi 


` Addl. District & Sessions Judge’ ` 


A.I. R. 


ing question..of law- for- decision by -# 
larger. Bench: 


‘Whether in a case hides the lessor 
is a private person and the lessee is 
Government the suit can be filed before 
the Court of Small Causes in view of 
Entries (1) and (4) of Second Schedule 
of the Provincial Small ` Cause’: Courts 
Act?” á A: 


2. The petitioner is the landlord of a 
premises which was under the tenancy 
of the State Government. The petitioner 
terminated the tenancy and. after giving 
the usual notice under Section 80, C.P.C. 
filed the present suit for the ejectment 
of the Government department whieh 
was in occupation of the accommodation. 
The suit was filed in the Small Cause 
Court. The suit was contested but was 
decreed by the trial court. The defen- . 
dant went up in revision.. The learned 
District Judge held that the suit was not 
cognizable by the Small Cause Court. 
He, instead of returning the plaint for 
presentation to the proper court, dis- 
missed it. Hence the present writ peti- 
tion at‘the instance of the landlord. 


3. The learned District Judge held 
that the Small Cause Court has no 
jurisdiction’ to entertain the suit on the 
basis of a single Judge decision. of ‘this 
Court in Shyam Manohar -Lal v.i 4th 
(AIR 
1978 -AN 238). In: that -case a suit: was 
filed, after determination of the ‘tenancy; 
for the ejectment of the defendant- 
tenant who was the District Agricultura) 
Officer. The learned single Judge up- 
held the view that such a suit was not 
maintainable in the Court of Small 
Causes under Article 1 of IInd Schedule 
of -the Provincial Small Cause Courts 
Act. The IInd Schedule to that Act speci- 
fies the categories of suit which are ex- 
cepted from- the- jurisdiction of . the 
Small Cause Courts. That Article. pro- 
vides : 


“DMA suit concerning any. act ‘done oF 
purporting to be done by or by ordei 
of the Central Government, the Crown 
Representative or the State Govern: 
ment,” 


The learned ‘single Judge in Shyam 
Manohar Lal’s case held that this entry 
applies. to a suit concerning any act done 
or purporting to be done. . The word, 
“purporting” covers a profession. by act 
or by words or. by appearance of what 
is true, as well.as of what is not true. 
Therefore, if the act.:was..such as. -could 
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course of ‘his official duties. and he con- 
sidered himself to be acting as a public 
officer and desired other. persons to con- 
sider that he was so acting, then the act 
clearly is purported to be. done in offi- 
cial. capacity. It was held that it was 
a case of an act purporting to be done. 
The learned Judge assumed that refusal 
or negligence to vacate the premises was 
an Official act of the officer, We are un- 
able to agree. It could at the most be 
an omission to carry ‘out a contractual 


obligation. The suit for ejectment was 
hence not concerning any act whether 
.done or purporting to be done, The as- 


sumption in Shyam Manohar Lal’s case 
that it was a case of an act, was not 
justified. The suit -concerned an omis- 
sion to vacate, 

4.. The question is whether the phrase 
tariy act? will cover an“omission. . Sec- 
tion 3 (2) of the General Clauses “Act 
provides :— ; 

**(2), “Act”, used with reference to an 
offence or a civil wrong, shall: include a 
series of acts, and words which refer to 
acts ‘done extend also to illegal omis- 
sion,” 


- 5. A euch of contract being an il- 
legal omission will- be covered by the 
word ‘any Act’, interpreted in the light 
of the General Clauses Act. A similar 
argument was raised before the Bombay 
High Court in.Chunnilal Rikhab Chand 
& Co, v. Union .of India. (AIR 1970 Bom 
307). . The argument was repelled. It 
was. held that;:in the -first place, Provin- 
cial Small Cause Courts Act was passed 
ın 1887 while General Clauses Act was 
enacted in 1897, Section 18 (2) provides: 
_ “This ‘section applies also to ali 
Central Acts made after‘the third day. 
of January, 1968 and to‘all the Regula- 
tions made on or after the fourteenta 
day of January, 1887.” 


6. The General Clauses Act was not 
hence directly applicable to the inter- 
pretation used in the Small ‘Cause Courts 
Act. 


7. It is noticeable that Entry (1) of 
the Second Schedule deals with a suit. 
concerning any act done or purporting 
to be done by or by order of. the Céntral 
Government, ete. ` The significant thing 
is that the act’ should’ either be done by 
the Central Government itself or by its 
order. . It seerns to suggest that there 
should - ‘be a ‘positive act which is either 
‘done’ or ‘is ‘ordered to be done. «In this 


en 
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context it appears-to ‘us: that this entry. 
did not-include within its purview .an 
illegal omission on the part of - she gov- 
ernment, sr 


8. -Looking at the matter from another 
point of view it is noticeable that 
Entry (4) of the Second Scheduie 
initially related to a suit for possession 
of immovable property or for recovery 
of an interest in such property. It was 
amended by the U. P. Civil Laws’ 
(Amendment) Act, 1972, Entry (4: of the 
Second Schedule was repealed and re- 
enacted as follows :— 

“(4) A suit for the possession of im- 
movable property or for the recovery of 
an interest in such property, but not in- 
cluding a suit by a lessor for the evic- 
tion of a lessee from a building after the 
determination of his lease, and for the 
recovery from him of compensation for 
the -use and occupation of that binicing 
after determination of lease...... Te 


9. Entry (4) expressly included a siit 
for eviction of the lessee by the lessor, 
after, determination -of the lease: Here 
there was: no exception in relation to 
suits for eviction where the government 
or a government officer was the lessee. 
The provision is general and will include 
a suit by a lessor for eviction of govern- 
mentor a government officer if it- hap- 
pens to be the lessee. It is a cardinal 
rule of construction of Statutes that the 
various . entries in the. same schedule 
should be. harmoniously. construed, so 
that each may have its -full play. Here 
Entry (1)-is sought to be used. to exclude 
a suit by the lessor against a lessee after 
determination of the lease. Construing. 
both of them harmoniously, it would 
appear that .a category of suits. which 1s 
expressly “included within the jurisdic- 
tion. of. the. Small Cause Court by virtue 
of ‘Entry (4) will be outside the ambit of 
Entry (1).. Thus a suit for eviction of. a 
lessee even if it be. the government. or a 
government. officer, will be entertainable 
by the Small Cause Court. 

10. Mr. S. §. Bhatnagar, learned coun- 
sel for the ‘petitioner, submitted that 
Entry : (1) applies in the administrative 
or: executive ‘field of governmental acti- 
vity and not in the sphere of: contractua! 
rights and obligations .entered nto by 
the. government or its officer.. In the view 
that we have taken on the first submis- 
sion, it is not necessary to pronounce on 
this. aspect of the:-matter, ` 

11. The. question: referred is according: 
ly answered in. the affirmative in, favour 
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of the pleintiff-landlord and against’ 'the 
‘defendant tenant. Let the -papers be 
placed before the learned single Judge 
with this opinion and answer. 
Reference answered in affirmative, 
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D. N. JHA, J. 
Ashok Kumar and another, Appellants 
' v. Gaon Sabha, Ratauli and others, Re- 
spondents. : 

Second Civil Appeal No. 89 of 1974, 
D/- 10-9-1980.* 

(A) Contract Act (9 of 1872), Secs, 16 
and 17 — Pardanashin lady — Suit for 
cancellation of sale deed —. Plaintiff, 
illiterate, rustic village woman — She 
would be entitled io the benefit available 
to pardanashin lady. cies Act (1872), 
S. 111). . 

Ii is not merely ‘by reason of Pardah 
itself that the law throws its protection 
around a Pardanashin. lady but by reason 
of those disabilities to whieh the life of 
action of- people living in. seclusion gives 
rise to the disabilities and with which a 
pardanashin suffers. Thus the protec- 
tion necessarily arises from. the. cause 
such as old age, infirmity, ignorance, il- 
literacy, mental deficiency; inexperience 
and dependence upon others, « Hence, 
when in a suit for cancellation of sale 
deed by the plaintiff,- an illiterate, 
rustic 
fully capable of understanding: and 
‘distinguishing “between good and bad, 
the defendants alleged that. she had 
executed a sale deed in their favour- but 
the plaintif was emphatic m her state- 
ment that she only intended fo create a 
wakf and never intended to part with 
the property, the plaintiff being an il- 
literate rustic village 
entitled to the benefit available to a par- 
danashin lady and it could be said that 
she was made -to sign a document which 
she never intended to execute and hence 
the sale deed was liable to be cancelled: 
1965 Ali LJ 1080, Rel, on; E 

(Paras 6, 7, 8 and 9) 

(B) Evidence Act (1872), Ss.- 101 to 
104 and Section 111 — Suit for cancella- 
tion of sale deed — Non-passing. of con- 
sideration : before Registrar — Parties 
aware of their respective cases — Ques- 
*Against judgment and decree passed by 

R. N. Sirear Civil J., Barabanki, D/- 

29-1-1974. ` i 


EY/EY/C407/81/SMA/SSG i 


Ashok Kumar v,'Gaon Sabha, -Ratauli 


village woman who was not, 


woman would: be 


ALR. 


tion of burden loses its.. importance — 
Held on facts, that no consideration was 


paid. (Para 8) 
- Cases Referred : Chronological Paras 
1965 All LJ 1080 - 6 
K. N. Misra for Appellants; R N. 


Gupta and A. N. Verma for Respondents, 

JUDGMENT :— Defendants have direc- 
ted this second appeal- against the- judg- 
ment and decree passed by the Civil 
Judge, Barabanki who decreed the plain- 
tiffs suit for cancellation of sale deed 
executed on 24-12-70 by the plaintif in 
favour of the defendants, 

2. Plaintiff Smt. Rukmin is alleged to 
have executed a sale deed in favour of 
the respondents on 24-12-1970 after de- 
positing twenty times of land revenue 
and obtaining the Bhumidhari Sanad, 
Plaintiff brought a suit for cancellation 
of the sale deed -executed by her in 
favour of the defendants on the ground 
that she actually intended to execute a 
waaf in favour of the Shivala and not 
the sale. deed in favour, of the appellants. 
No consideration was paid to her, She 
was an illiterate lady and the alleged 
sale deed was neither read over to her 
nor she was made to understand it and 
it was under the undue influence and 
fraud practised by the maternal grand- 
mother and others related to the defen- 
dants to get the sale deed-be cancélled, 
The suit was resisted by the defendants. 
It was alleged that ‘a’ Shivala was :con- 
structed after taking money from their 
father and even for '..Brahmabhoj~ and 
going for pilgrimage she ‘had taken joan. 
Apart from that on:the date of execu- 
tion of sale deed a sum of Rs, 5400/. had 
been paid in cash while the rest had been 
spent towards depositing twenty times 
of the land revenue, and purchase of 
necessary stamp. papers. In all a sum of 
Rs. 13,000/- had been paid. The other 
allegations that the ‘sale deed was not 
read out or that no. sale consideration 
had passed or that undue influence or 
fraud had been practised were ` also de- 
nied, 

3. The learned Munsif who tried the 
suit held that the plaintiff intended to 
sell her Arali and that there was no evi- 
dence of exercise of undue influence by 
the defendants nor the defendants were 
in dominating position so as to .prevail 
upon the plaintiff: to execute the sale 
deed. He.further held that- there was no. 
allegation of plaintiff being a Pardana- 
shin lady. He also. held that the con- 
sideration. had been duly paid. On these 
firidings he. dismissed the suit, The 
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learned appellate. Court on. appeal being 
preferred: by the plaintiff was: pleased to 
reverse these: findings. He accordingly 


decreed -the plaintiff's: suit- for cancelan. 
tion of. the sale deed:.;.This is how the . 


defendants feeling aggrieved by the judg- 
ment and decree 
appellate Court are before this Court by 
means of this second appeal; , 


4. I ‘have: ‘heard’ the learned ` oe 
tor the parties. At the very outset I 
would like to. ébserve | that the issues 
framed ‘in the case wéré most unhappily 
worded,’ In fact “instead of a. jumbled up 
issue number eing framed; “the learned 
trial Court ought to have spelt out vari- 
ous ingredients pleaded in paragraph 6 
of the’ written statement by. framing. a 
separate issue On them. The appellate 
Court also. did not ‘apply its mind pró- 
perly. But’ howeyer since nothing 
turns on this . shortcoming, I proceeded 
to hear the: parties on. merits. 


5. The ‘learned counsel for the appel- 
lants | vehemently ‘argued three main 
points, namely, he asserted that the pla- 
intiff might be an illiterate lady but she 
could not be termed in the category of 
being an ignorant ‘lady. He “maintained 
that the’ benefit available to the Parda- 
nashin lady could not’ be extended in the 
ease of the plaintiff. Secondly he argued 
that the burden was- on the’ plaintiff to 
prove the allegation of ` non-payment 
of consideration and it has wrongly been 
placed on the defendants, It was lastly 
argued that the learned appellate Court 
did ‘nof record: its reason for upsetting 
the findings ‘recorded by the learned 
Munsif. I have given my anxisus con- 
sideration to the arguments and i p: opose 
to deal with them in seriatim, : 


26 The statement of P. W; Smt. 
Rukmin has been read ‘out by the learn- 
ed counsel for the plaintiff. A perusal 
of the same clearly established beyond 
reasonable doubt that she was of advanc- 
ed age of about 70 years at the time.of 
execution of the sale deed and she was 
an illiterate rustic village . woman who 
could not even fix her signatures. Noth- 
ing could be shown by the learned coun- 
sel for the appellants from the evidence 
existing on record that.the plaintiff in 
spite of being an illiterate village lady 
was fully capable of understanding and 
distinguishing between good and bad. 
She was emphatic in her statement that 
she only intended to create a waqf in 
favour of the Shivala that had been con- 
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passed by the lower’ 


structed by Her and she never. intended 
to. part with.her iproperty. I have no‘ 
been able to find anything unnatural in 
her, statement. In-order to -controvert 


-her „assertion - the. defendants even went 


to. the extent of ,examining. the lawyer 


Sri Sunder Lal as D: W. 1 who asserted 


that he was engaged by. the plaintiff Smt. 
Rukmin to’ deposit twenty times of land 
reyenue and to.obtain Bhumidhari Sanad. 
I have perused the statement of D. W. 1 
It does’ not inspire. any., ' confidence., He 
catégoricaily , stated that the plaintiff was' 
not known to him and she was informed 
to be Smt. Rukmin by: the Qurk.. Amin 
and Lekhpal. He could not tell the’ ‘names 
of persons who ‘accompanied the lady. 
He could not tell whether he had writ- 
ten out the application or ‘his clerk had 
written. .out the application. But he was, 
emphatic. ‘that he deposited twenty ‘times 
of land revenue. He at one: place stated 
that the impugned sale deéd was written 
by one Jagat - Narain who sits near his 
Takhat but still he did not go through it. 
At'the same time he stated that when 
the draft of the ‘impugned sale deed was 
being’ read over to the plaintiff he had 
heard it, He emphatically stated that 
the sale deed was' éxecuted. by Smt. 
Rukmin in favour-of the defendants and 
that was the only thing which he remem- 
bered. The lawyer does not pay any in- 
eome-tax. ‘He is a casual visitor to the 
Tahsil. He did not 'eare to get the im- 
pugned sale‘ deed understood to the pla- 
intiff for which purpose she had goné to 
him. I fiid myself in agreement with 
the observation of the learned trial Court 
that the testimony of this witness is of 
extremely- doubtful nature. It was pro- 
bably for-this reason that he was not ex- 
amined ‘by/the plaintiff. It has come: in 
the statement of D. W: 3 Jagjiwan that 
Smt. Rukmin was aged 79 years and 
that she had become blind for the last 
one -or one anda half years. The date 
of execution of the sale deed is 24-12-70 
and thus it appears that sometimes in 
the later-part of 1971 she had lost her 
eyesight, ‘Naturally she could ‘not read 
what had teen written out at the time of 
the execution of- the sale deed. After] 
going through the statement of “the lady 
and the witnesses examined by the defen- 
dants I have no‘ hesitation’in holding 
that Smt. Rukmin was not only of ad- 
vanced age but was. possessed of. a' very 
weak. eyesight -and' she was an illiterate 
rustic village woman. She was there- 
fore entitled to the benefits which are 
available to a lady who is pardanashin. 
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(1965 All LJ. 
p. 1081):— 

“Rules regarding ~ "transactions by par- 
danashin lady-Apply equally to illiterate 
and ignorant woman though she’ may 
‘not be pardanashin.” ` 


"m 


7. It is not merely by reason of par- 
dah itself that the law throws its protec- 
tion around a pardanashin lady but by 
reason of those disabilities to which the 
life of a section of people living in seclu- 
sion gives rise to the disabilities and with 


1080) hes held that (at 


which a pardahnashin lady suffers, Thus’ 


the proteciion necessarily arises from the 
causes such as old age, infirmity, igno- 
rance, illiteracy, mental deficiency in- 
experience and dependence upon others. 
I have therefore no hesitation in holding 
that the learned trial Court was in error 
in recording a contrary finding to the 
one recorced by. the appellate Court. 


. 8. I do not find myself in agreement 
with the submission of the learned coun- 
sel for the appellants that the burden 
was wrongly placed regarding payment 
of consideration. When the parties are 
aware of their respective cases, the ques- 
tion of burden loses its importance, and 
it is not of much significance. Both the 
parties knew with respect to exchange 
of consideration with respect to the pro- 
perty involved in the sale deed, It has 
categorically been stated by the plaintiff 
that she did not receive any considera- 
tion. The copy of the sale deed also 
“mentions that no money was passed over 
tothe lady before the registering au- 
thority. Such a nature of transaction 
always raises doubt with respect to pay- 
ment of consideration. On behalf of the 
appellants it was asserted that -payments 
had been rnade to the plaintiff at various 
occasions, such as payment of Rs. 500/- 
` at the time of Brahmbhoj being prepared 
and a sum of Rs. 500/- at the time when 
the lady went for pilgrimage and a sum 
of \Rs...1000/- was advanced to install 
the Murti.in the Shivala. There is also 
mention of other. payments at various 
other times. It may be mentioned that 
not a whisper was made in the cross- 
examination of the lady when she en- 
tered the witness box with respect Lo 
these advances of money made to her 
from time to time. I therefore find my- 
self in full agreement with the findings 
recorded by the lower appellate Court 
that in all probability no consideration 
was paid. There is nothing in the state- 
ment of Smt. Rukmin to cast any shadow 
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of doubt on her truthfulness when `in 


‘@lear terms she stated that she did not 


receive any money. This argument also 
therefore in my opinion as advanced by 
the learned counsel for the appellants 
deserves to be a being devoid of 
merits. 


9. Much emphasis was laid by the 
learned counsel for the, appellants in 
order to, substantiate his argument that 
there was no evidence on record to show 
that any ‘undue influence had been ex- 
ercised on the plaintiff by the defendants 
and the findings recorded by the trial 
Court were correct while the appellate 
Court miserably. failed in rejecting this 
finding. I am not impressed by this 
argument, It has come in the statement 
of D.W. 5 Ashok’ Kumar—one of’ the 
appellants that Smt. Rukmin used to live 
in her house all alone and used to take 
advice from his mother, from his mater- 
nal grandmother and maternal uncle, 
Therefore, in my opinion, even if it is 
believed that the maternal grandmother 
of the respondent did not live with the 
appellants, there is:clear evidence of the 
fact that Smt. Rukmin used to seek 
advice from the appellants’ mother, ma- 
ternal grandmother and maternal uncle. 
The entire evidence on record fully 
satisfies that this. old, illiterate and 
ignorant lady was made to sign a document 
which she never intended te. execute. 
The recital made in the sale deed also 
lends support, in ‘my opinion, to the 
straightforward statement made by Smt. 
Rukmin. The findings therefore recorded 
by the appellate Court call for no in- 
terference. There is not an iota of evi- 
dence that she at all intended to sel] her 
Araji. She in her. statement clearly 
stated that she wanted to create a waqf 
in favour of the Shivala that had been 
constructed. I do not agree with the 
findings recorded by the learned Munsif 
which undoubtedly are of a very: per- 
functory nature, 


10. No other point has been pressed. 


11. In view of the aforesaid discussion, 
in my opinion, the appeal is completely 
devoid of merits. The appeal therefore.. 
fails and is dismissed. I, however, make 
no order as to costs, , 

Appeal dismissed. 
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Smt. Mukundi and others, Appellants. 
v. Ram Narain and others, Respondents. 

Second Appeal No, 947 of 1974, D/- 
16- 2-1981. 

(A) Partition Act (4 of 1893), Sec. 4 
— Court auction of property of judg- 
ment-debtor — Not voluntary act of judg- 
ment-debtor — Court auction amounts to 
transfer within the meaning of Sec. 4. 

A transfer within the meaning of S. 4 
merely means change of ownership from 
one to another and it includes transfer 
inter-vivos as also in voluntary transfers 
by operation of law i. e, under the auth- 
ority of Court; | (Para 5) 

(B) Partition Act (4 of 1893), Sec. 4 
— Words ‘dwelling house’ — Interpreta- 
tion Property consisting of two 
thatched rooms and dilapidated latrine 
— Thatched rooms used for tethering 
cattle — No indication of habitation — 
Owners having another residential hovse 
Property is not. ‘dwelling house’ 
within S. 4, : ey ey, ; 4 
. For the . application of Section 4 the 
building must. have some nexus or con- 
nection with: residential user of the same. 
If that material, nexus is itself wanting 
then certainly the..property cannot be 
said to be a ‘dwelling house so as to at- 
tract the -provisions of .S. å.. 


- consisted: of only 


. Where the property 


` two thatched rooms and one dilapidated- 


latrine vand the thatched `> rooms 
, were being used for tethering cattle and 
the defendants-owners had another re- 
sidential house in: the. same. town, ` it 
. ċould-riot~-be said that-thé house was be- 
ing: used for residential purpose or. for 
any purpose connected - with residence. 
Consequently the house could not be. said 
to be.‘dwelling house’ within the mean- 
ing of Section 4,.AIR 1953 Nag 130 and 


AIR 1969 Pat 270, Distinguished. Case 
law discussed. ` (Paras 13, 16) 
Cases Referred : Chronological Paras 
AIR 1969 Cal 88. "Sat a -15 
AIR 1969 :Pat 270 : -14 
AIR 1968 Cal 245 i 11 
AIR 1960 Cal 467 > E `o 
AIR 1953 Cal 259, ; ~ 10 
AIR 1953 Nag 130 f , 14 
AIR 1948 Cal 73 Era f 9 
AIR 1928 Cal 539 SO 8, 15 
(4875) -ILR 1 All 51. POR: ye ae > eB 
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` Mukundi v. 


_ D- W. 2 was examined in his 
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=S. P, Gupta, K. N. Upadhaya, N. Lal 
and Smt.” P. Srivastava; for Appellants; 
S. C. Srivastava, for Respondents. 
JUDGMENT :— In this second appeal 
by the defendants, only a very short 
point is involved; as to whether the suit 
proprety is family dwelling house or not? 
The plaintiff purchased in Court auction 
2/3rd share in the property in dispute 
and filed a suit for partition of his share. 
The suit was contested by the defendants 
on the ground that it was a family dwell- 
ing house and, therefore under Section 4 
of the Partition Act, the same cannot be 
partitioned. One of the defendants offer- 
ed to purchase the share of the plaintiff 
at the value assessed by the Court. The 
plaintiff contended that it was not a 
dwelling house and got a commission 
issued for local inspection whose report 
is on-the record. The trial Court as well 
as the lower appellate Court have held 
that the house was not used for residence 
and, therefore, it was notafamily dwell- 
ing house within the meaning of Sec, 4 
of the Partition Act. Agrieved, the defen- 
dants have come up in second appeal, 


2. -From the evidence, it appears that 
in execution of the money decree in 
O. 5. No. 173 of 1962, Ram Narain versus 
Ganga Prasad and others, 2/3rd share of 
the defendant in the property was put 
up for auction and was purchased, by the 
pleintiff decree-holder, in respect of 
which the sale certificate was issued to 
him on 14-3-1966. In the details of the 
property given in the sale certificate, it 
was mentioned that 2/3rd portion of 
Kuchcha-pukka house having boundaries 
detailed therein had been sold. A Dak- 
halnama was also issued in pursuance of 
this sale certificate which is paper Num- 
ber 25-C on the record. In the Dakhal- 
nama the details of the constructions 
then existing on the spot have been men- 
tioned along with the boundaries of the 
property. The commission was issued at- 
the instance of the plaintiff whose repor 
is 14-C along. with map 15-C prepared 
by him. Besides this, the plaintiff ex- 
amined himself and was supported by 
one witness. Similarly the- defendant 
has. examined -himself as D.W.1 and 
support. 
This: is the entire evidence. on the re- 
cord. The question that comes up for 
consideration is whether on the evidence: 
on record, it can be said that the pro- 
perty in. dispute was a family dwelling 
house -and if so whether. it was covered 
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by the provisions of Section 4 of. the par- 
tition Act. : 


3. The defendants claim to be entitled 
to the benefit of Section 4 of the Parti- 
tion Act (hereinafter referred to as the 
Act). The section reads as under: 
` “Partition suit by transferee of share 
in dwelling house : £ 


(1) Where a share of-a dwelling house 
belonging to an, undivided . family has 
been transferred to a person who is not 
a member of such family, and such 
transferee sues for partition, the Court 
shall, if any member of the family being 
a share holder shall undertake to buy 
the share of such transferee, make a 
valuation of such share in such manner 
asit thinixs fit, and direct the sale of such 
share to such share holder and may give 
all necessary and proper directions in 
that behalf. 

(2) If in any case described in sub- 
section (1) two or more members of the 
family being such share holders seve- 
rally undertake to buy such share, the 
court shall follow the procedure prescrib- 
ed by sub-section (2) of the-last forego- 
ing section.” À 

4. Before this section can apply, it 
would be necessary that there should be 
a dwelling house which must belong t0 
an undivided family and a share thereof 
must have been transferred to 
a transferee outside the family, Under 
these circumstances if the trans- 
feree files a suit for partition and any of 
the owners of the house is prepared to 
purchase the share of the stranger then, 
the share so transferred to the stranger 
may be sold, by the Court to such share- 
holder offering to purchase it, instead of 
ordering actual partition of the property. 
In the present case, the appellants had con- 
veyed their willingness to purchase the 
share of the stranger im the written 
statement itself. The question, however, 


is whether the house in question “is a` 


dwelling house belonging to an undivid- 
ed family”. ; 
5. Incidentally it has also been urge 

that a sale in a Court auction does not 
amount to transfer within the meaning 
of Section 4 of the Partition Act as the 
same was not a voluntary act of the 
judgment-debtor. This, however, need 
net detain us any longer because it has 
been repeatedly held by the various 
High Courts that a transfer within the 
meaning of Section 4 of the Act merely 
means change of ownership from one 
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to another and it includes transfer inter- 
vivos as also involuntary transfers by 
operation of law, i. e., under the au- 
thority of the Court. Therefore, even if 
the respondent had purchased the house 
in a Court auction it will yet amount to 
a transfer of property for the purposes 
of Section 4 of the Act, © 


6. The parties are seriously at issue 
whether or not the property in question 
“is a dwelling house belonging to an 
undivided family”. On the basis of the 


spot inspections as detailed in the Amin’s. 


report the Courts below have found that 
the property in suit was not a dwelling 
house. According to the plaint-allega- 
tions the property was a Kuchcha-Pucca 
house lying in ruins in which the defen- 
dants had 1/3rd share while the remain- 
ing 2/3rd share had been purchased by 
the plaintiffs in auction sale in pursuance 
of an execution of money decree by the 
Court. In the written statement a plea 
was taken that the house in question was 
a dwelling house and it was no more a 
Khandhar (in ruins). It was also said 
that the house in question, belonged to 
the undivided family and the plaintiffs 
were strangers for the purpose of Sec, 4 
of the Act. According to the plaintiff's 
statement the property in question was 
never a dwelling house and was being 
used for the purpose of tethering cattle 
only and that the defendants had their 
residence at another place. It was also 


stated that there were only two Chappars 


in the disputed property under which 
eattle are being tethered, In cross-exa- 
mination it has been stated that the 
plaintiff remembered things for the past 
20-25 years and has been corroborated 
by Abdullah P, W. 2 who was 60 years 
old at the time of his deposition, Accord- 
ing to him also the property in suit was 
a ruin in which cattle were being tethered 
and was never used for the purpose of 
residence. It was also stated that Kali 
Prasad, the common ancestor of the de- 
fendants used to live in a separate house 
and the property has been lying in ruins 
for the last about 20-25 years, He has 
stated that there are only two Osaras in 
which cattle were being tethered. There is 
a small] latrine which is in a dilapidated 
eondition. From the above facts and the 
report of the Commissioner it is clear 
that at present the property in ques- 
tion consists of dilapidated boundary 
walls, two newly thatched rooms and 
dilapidated antia, all within an enclosure 
having its main door towards the west. 
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This much is admitted by the defendants 
also that thé eastern and -northern ‘walls 
of the disputed property belong to the 
owners of the adjacent houses which 
leaves only two walls ‘one towards ‘west 
and the other towards south which are ed- 
mittedly Kuchcha and Pukka, According 
to the Commissioner at the time of .his 
visit nothing was found ‘in the house 
which would be suggestive of the fact 
that somebody was residing therein, On 
the contrary what he found in the 
thatched rooms was that cattle were 
tethered there and the latrine and antia 
both lying in a dilapidated condition, In 
view of this situation both the Courts 
below have recorded a finding that fhe 
property in suit’ was not a dwelling 
house of the defendants and as such 
they could not seek any aid from Sec 4 
of the Act. The Courts below have also 
considered the fact that the defendants 
admittedly have another house where 
they reside although it is not clear as to 
whether that other house is at a čis- 
tance away from the disputed property 
or not, oi 


7. In the light of the above facts 
which are concluded by findings of facts, 
we have to consider as to whether in 
law it constituted a dwelling house, The 
words “dwelling house” has not been 
defined in the Act. In Chambers’ 20th 
Century Dictionary. words “dwelling 
house” have been defined as “a house 
used as a dwelling, in distinction from 
a place of business or other building.” 
The word “dwell! has also been defired 
there as, “to abide: to reside; to remain: 
to rest the attention: to continue long: 
to inhabit.” Similarly in Stroud’s Judi- 
cial Dictionary Fourth Edition Volume 2, 
paragraph 858 “dwelling house” has been 
defined as: “A dwelling house” is 
obviously a house with the superadéed 
requirement that it is dwelt in or the 
dwellers in which are absent only tem- 
porarily, having animus revertendi and 
the legal ability to return. “In Words & 
Phrases Legally Defined, Iq - Editjon 
Volume 2, 127 the term “dwelling” im- 
plies “a buliding used or capable of be- 
ing used as residence by one or more 
families and provided with all necessary 
parts and appliances such as floors, 
windows, stair-cases etc. A dwelling 
house means a building used or construct- 
ed or addicted to be used partly: or 
wholly for human habitation”. : 

8. Thus from the above definitions, it 
would be seen that for a house to: be- a 
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dwelling: house, itis necessary that it 
must be intimately connected with human 
habitation. Any building which is used 
entirely for commercial purpose cannot 
be a:dwelling house but if a stable.or a 
cow-shed is part.of a building which is 
used: primarily .for human habitation 
then such portion of the building which 
is being used as cowshed or the stable 
can also be said to be.a part of the dwel- 
In Fatima Begam v. Sakina 
Begam ((1875) ILR 1 All 51) -a Division 
Bench of this Court had occasion to 
consider “dwelling place” which cannot 
be said to be’ very much different from 
a dwelling house. The Court held that 
“the words. dwelling or residence are 
synonymous with domicile or home, and 
mean that place where a person has his 
fixed permanent home, to which, when- 
ever he is absent, he has the intention of 
returning”. This general conception of 
a dwelling house, however, came in for 
consideration in a variety of differing 
circumstances and meaning attached to 
it was amplified a little by taking liberal 
view of the term. In Nil Kamal v. 
Kamakshya Charan (AIR 1928 Cal 539) 
it was said that the term “house” em- 
braces not merely the. structure or build- 
ing but includes also; adjacent buildings, 
curtilages, garden, § courtyard, or- 
chard and all that is necessary for the 
convenient occupation of the house but 
not merely that which is only for the 
personal use and convenient use of the 
occupier, It includes the land on which 
the structure of the dwelling house 
stands, and whether a particular plot of 
land is or is not necessary to the enjoy- 
ment of a house is to be determined on 
the evidence.” 


9. Similarly in Gour Chand Basak v, 
Khirode Nath (AIR 1948 Cal 73) the pro- 
perty in dispute was adjacent to the 
main dwelling house of. the co-owners 
and the disputed property was used by 
the servants, darwans, karmacharis and 
guests of the family and one of the 
rooms was used as Baithakkhana for the 
junior members of the family. None of 
the members of the family used to sleep 
in any of the structures standing on that 
property. In these circumstances it was 
held that merely because no one sleeps 
during the night in the premises in dis- 
pute it cannot be said not to be a family 
dwelling ` house if it was so intimately 
connected with the adjoining main build- 
ing and was necessary for the more con- 
venient and -propér use of -the-main re- 
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sidential house. The: facts of that: case 
were entirely different and it appears 
that apart from the -main residential 
house of the owner there was another 
annexe in which houses of the Durbans, 
servants etc. and the Baithakkhana ex- 
isted. Naturally the said premises could 
not be said to be distinct or different 
from the main residential house and 
therefore each portion of the entire com- 
plex was deemed to be dwelling house 
of the owners. 


10. In Dulal Chandra v. Gosthabehari 
(AIR 195€ Cal 259) a Division Bench of 
that Court held: “to constitute a dwell- 
ing house what seemed to be important 
under Section 4 (1) of the Act is that 
the house concerned should either be 
actually in use, though not necessarily 
in constant occupation, by the owners 
of a residential house or that conditions 
should be such that it is still possible 
for them to return to the occupation of 
the house at some future time. Judged 
by that test, the mere grant of a tenancy 
cannot possibly have the effect of mak- 
ing a house, which is otherwise a resi- 
dential house of the members of the un- 
divided family owning it cease to be a 


dwelling house”, Here again the empha- 
sis was more on the user of the 
property as a residential house although 
such a house may not be used by the 
owners of the house themselves but by 
the tenants. By use of the building by 
tenants the character of the building as 
dwelling house did not come to an end. 
To the same effect is the case of Kali 
Pada Ghosh v. Tulsidas Dutt (AIR 1960 
Cal 467) where a Division Bench of the 
Calcutta High Court held thus: “it was 
not necessary for the members of the 
family or for one or more of them 
physically to occupy a house so as_ to 
make it a dwelling house. It is enough 
if the house or its appurtenances are 
used for the use or accommodation of 
servanis, officers or guests of the family. 


A dwelling house does not cease to be 
a dwelling house merely because of sus- 
pension cf occupation or, for the matter 
of that, absence of the owner therefrom 
or because of occupation or terminable 
occupation thereof by tenants. What is 
important under Section 4 of the Parti- 
tion Act is that the house concerned 
should either be actually in use,though 
not in constant occupation by the owners 
as a residential house or that conditions 
should be such that it is still possible 
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for them to return to the occupation of 
the house'at some future date.” 

11. Elaborating on the same there is 
the case of Manick Lal Singh v. Gouri 
Shanker Shah (AIR 1968 Cal 245) wherein 
their ‘Lordships of that Court held . as 
under :: . Bs 

“In determining whether a house is a 
dwelling house within the meaning of 
those words in the section it has to be 
whether the house in 
question was used ‘by the members of 
the family for residential purpose. Se- 
condly it must be remembered that a 
dwelling house would include not merely 
the structure where the members of the 
family actually reside or used to reside 
but also all appurtenants such as a court- 
yard used by the members and even other 
structures, if there are any, as for ex- 
ample a kitchen or a cowshed or a shed 
for garage provided they are or were 
used by the members of the family as 
parts of their residential house. Finally 
the question will also have to be deter- 
mined with reference to partition taking 
into consideration the equities in parti- 
tion that is to say whether the portion 
of the house which does not come within 
the ambit of the word “dwelling house” 
is so small that it would. be convenient 
to include that portion also in the dwell- 
ing house”, 


12. From the consideration of the 
above cases the substance is that the 
connotation that a dwelling house is dif- 
ferent from a mere residence or a mere 
house in which one finds oneself for a 
temporary or small period. A dwelling 
house includes a sense of permanency, a 
sense of attachment and a sense of sur- 
rounding which would permit a person 
to say that this house is his home. A 
man can have more than one home. He 
could also have rooms at several places 
and with regard to each of them he 
can say that it is more than a mere house 
or a mere residence. That sense of be- 
longing and the right to use it as a dwell- 
ing house is always attached to it, May 
be that he may be living outside yet in 
his mind there is a feeling that he can 
go to that house and that he had a right 
to reside therein, If these are missing 
then it is difficult to say that the house 
would be a dwelling house in the true 
sense of the word. 


13. It is apparent, from the considera- 
tion of these cases that for the applica- 
tion of Section 4 of the Act the building 
must have-some nexus or connection 
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with residential ` user of the. same. ~ If 
that material ‘nexus ‘is ‘itself `. wanting 
then certainly the property. cannot. be 
said to be a dwelling house so as to at- 
tract the provisions of Section 4 of the 
Act. Applying these principles to the 
facts of the present case we find that the 
property in question consists of only 
two thatched rooms and one dilapidated 
latrine and Antia. The thatched rooms 
are being used for tethering cattle, The 
defendants have another residential 
house in the same town. In these cir- 
cumstances it is difficult to hold that it 
was being used for residential purpose 
or for any purpose connected with re- 
sidence, 


14; It was submitted by the learned 
counsel for the appellants that even 
though at present the building may not 
be used for residential purpose but if 
once upon a time it was a residential 
house it will still retain its character as 
dwelling house for the purpose of Sec- 
tion 4 of the Act. He further submitted 
that once it is proved that there was a 
dwelling house in existence even at 
some distant past, the burden will then 
lie on the plaintiff to prove that -the 
. property had ceased to be a dwelling 
house. In this connection he has referr- 
ed to the case of Kalyan Mal Rajmal 
v. Jaggadhish Prasad Kisanlal (AIR 1953 
Nag 130) wherein it was held that the 
burden lies on the plaintiff to prove that 
the house had ceased to be a dwelling 
house on the date of the acquisition of 
title and right to possession of his share 
of the house. However, the facts of 
that case were quite different. In that 
case it was admitted by the plaintiff 
that the house was a dwelling house of 
the family of the defendants and that 
the defendants did not possess any other 
house for their dwelling. It was also in 
evidence that when the defendants 
moved out of the house it was let out 
„to the tenant and thereafter there was 
no evidence to show that the house 
ceased to be a dwelling house. It would 
thus be found that the building which 
was in dispute still existed and only its 
mode of user had changed from that of 
an occupation by the owners to its user 
by the tenant. In these circumstances 
the Court had held that the burden re- 
sted on the plaintiff to prove that the 
property had ceased to be dwelling house 
and, in my opinion, rightly so. In the 
instant case, on the other hand, it is not 
at all admitted by the plaintiff that the 
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property in ‘question was at any .time 
a dwelling:..house of the defendants or 
that they ever resided in these premises. 
The Nagpur. case is, therefore, clearly 
distinguishable, The learned counsel 
for the appellants also referred to the 
case of Kali Pada Ash v. Tagar Bala Dasi 
(AIR 1969 -Pata 270) wherein it was. held 
that mere non-occupation . of the house 
for sometime ‘by the members of: the 
family will not be sufficient’ indication 
of their abandoning the intention of 
keeping the house as dwelling house, 
more particularly where such house is 
admittedly ` ancestral dwelling house.” 
Here again it was admitted that the 
house was ancestral dwelling house and 
the only question was whether merely 
on the basis of non-occupation af the 
house by the members of the family an 
inference could be drawn that they: had 
abandoned the idea..of-using it as a 
dwelling house. The position in the pre- 
sent case is not the same as in the Patna 
case and the two are therefore, clearly 
distinguishable, ; 


Ram Narain 


15. The learned counsel for the appel- 
lants then argued that even when the 
old structures of the dwelling house no 
longer existed yet the nature of the 
land still continued to be thar of a 
dwelling house as the site also should 
be considered as part of the dwelling 
house itself. In this connection he re- 
ferred to the case of Sunil Kumar v. 
Provash Chandra (AIR 1969 Cal 88) 
where by placing reliance on Nil Kamal 
v. Kamakshya Charan (AIR 1928 Cal 539) 
(supra) it was held that the mere fact 
that the structures on the disputed land, 
which was once the site of the family 
dwelling house of the parties, had dis- 
appeared, would not itself, be conclusive 
on the point, whether it had ceased ‘to 
be a dwelling house of the family, 


_ 16. In the present case, though it is 
true that at present the disputed pro- 
perty consists of some open land except 
two thatched rooms and some other small 
structures the principle laid down in the 
above case cannot be applied to the facts 
of the present case for the simple reason 
that neither it is admitted that once 
upon a time the family dwelling house 
existed on this land and sécondly in that 
case it was merely an open piece o? land 
when the suit was filed and it was left 
for the Court to presume, on the evi- 
dence of the parties, as te whether the 
parties intended to use the site: as family 
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dwelling house or not, In fact the family 
dwelling house in the above case had 
been requisitioned by the army authori- 
ties during the Second World War and 
as the same had become dilapidated it 
was razed to the ground by the army 
authorities. When the property was de- 
requisitioned and was handed back to 
its owners it was in the shape of an open 
piece of land. Certain co-sharers had 
made trar-sfers of their share in the pro- 
perty in which clear recitals were made 
that the zransfer was being made for 
the purpcse of raising residential house. 
It was on a consideration of all these 
circumstances that the Court had come 
to the conclusion that the parties had 
not abandoned the idea of using the site 
of what was once their dwelling house, 
as a dwelling house. That circumstance 
also is not present in this case. The de- 
fendants have tried to prove that one of 
the two thatched rooms was being used 
for residential purpose by their uncle. 
No such suggestion was given to the 
plaintiffs while P, W. 1 was in the wit- 
ness-box. Apart from this, the uncle, 
who is alleged to have resided in one of 
the rooms has also not been examined. 
The Commissioner’s report clearly shows 
that none was residing in any of the that- 
ched rooms and even no article of the 
daily use was found in any of the rooms. 
In the faze of these facts it is difficult 
to believe that any portion of the pro- 
perty was being used for residential 
purpose. The Courts below’ have given a 
clear finding that the premises in dispute 
was not < dwelling house and I find that 
there is sufficient material on the record 
to support such a conclusion. In these 
circumstances it is difficult for me to 
take a different view of the matter, 


17. In the result, I find no merit in 
this appeal which is accordingly dismiss- 
ed with costs, 

Appeal dismissed. 
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A.I. R. 


(A) Hindu Marriage Act (25 of 1955), 
Ss. 3 (b) and 28 — Civil P. C. (5 of 1908), 
S. 96 — Petition: under Act —' Decree 
passed by Court of Small Causes decid- 
ing petition ‘Court acts as District 
Court — Appeal and not revision against 
decision is maintainable. AIR 1967 ‘All 
156, Overruled. (Provincial Small Cause 
Courts Act (1887), Ss. 25 and 27). 


A decree MF by the court of 
Small Causes lat Varanasi while 
deciding any proceeding on a 


petition under the Hindu Marriage Act 
must have been decided as a "District 
Court” and not as a Court of Small ` 
Causes and, therefore, instead of revi- 
sion an appeal would lie under Sec, 28 
of the Act, There! j is no conflict between 
Section 28 of the Act and Section 96; 
C. P. C. The former merely explains 
and is in the nature of ehabling provi- 
sion and does not, in any manner abro- 
gate the powers of the civil courts un- 
der Section 98 of! the Civil P. C. AIR 


1967 All 156, Overruled: AIR 1972 All 


474, Approved. (Para 12) 


A Judge of the'civil court could also 
be invested with the powers of a Judge 
of Small Cause Court and in the same 
way a Judge of the Court of Small 
Causes could be! invested with the 
powers of a Civil : Judge. The Court of 
Small Causes at Varanasi was establish- 
ed under the provisions of the Bengal, 
Agra and Assam Civil “Courts Act, 1887 
and the same is mentioned at serial No. 
42 of the Schedule. Similarly the Court 
of Civil Judge at Varanasi exercising 
jurisdiction within: the District of Vara- 
nasi has been established under the same 
Act and is mentioned at serial No, 95. 
The official designation of this court is 
Civil & Sessions Judge, Varanasi and 
Gyanpur and Addl. Sessions Judge, un- 
der the Criminal Procedure Code. It 
appears that the Civil Judge, Varanasi 
was not invested With the powers of the 
District Court under the Hindu Marriage 
Act while the Judge, Small Cause Court, 
Varanasi alone was invested with such 
powers, i (Para 11) 


(B) Hindu Marriage Act (25 of 1955), 
Ss. 10 and 28 —- Petition for divorce 
valued at Rs. 1, 000/- — Case decided by 
Court of Small Causes — Appeal would 
lie to District Court and not to High 
Court — Petitioner himself giving valua- 
tion of petition as required by rules — 
Jurisdiction of Court has to be deter- 


1981 Chandra Swaroop v, 
mined on that basis: e AIR 1965-All 
46, Rel, on. : . (Paras 13,.14) 
Cases Referred : Chronological -Paras 
AIR 1972 “All 4744:1973 All LJ 442 12 
AIR 1967 A11’ 156 ::1966 All LJ 833 2, 4, 12 
AIR” 1965 All. 46 : 1964: All LJ 186 13 

M. J. Verma, for Appellant; D, S. 
Sinha, for Respondent, . PER: 


‘MITHAL, J.:— First Appeal No. 80- of 
1978. ‘amd Second Appeal No. 1167. of 
1968 have both come up before this 
Court on a‘reference made by Hon’ble 
Deoki ‘Nandan, J., vide his.order of re- 
ference dated 23rd August, :1979. 7 
- 2. In First’ Appeal No. 80 of 1978 the 
point before’ the learned.‘single Judge 
was about the maintainability of the ap- 
peal ‘as it was directed’ against a decree 
passed by the Judge, Small’ Cause 
Court, Varanasi, “while deciding the 
proceedings under -the Hindu Marriage 
Act. Since the learned single Judge ‘had 
already referred Second Appeal No, 1167 
of 1968 Smt. Mithilesh Kumari :v. Am- 
bika Prasad Tiwari for re-consideration 
by the Division. Bench of the decision of 
Hon’ble Oak,-J. in Shesh Narain . Dixit 
v. Smt. Savitri (1966 All LJ. 833) :.(AIR 
1967 All 156) the question involved in 
First Appeal No. 80 of 1978 was also re- 
ferred to this Bench, - 

3. In Second Appeal No, 1167 of 1968 
the appellant had filed a petition agaist 
her husband in the District Court. Vara- 
nasi, for annulment of her marriage by 
a’ decree of nullity and in the alternative 
for a decree of divorce or judicial sepa- 


ration under the Hindu Marriage Act, ° 


1955. After the matter ‘had remained 
pending for some time before the 
District Judge, Varanasi, it was transfer- 
red to the court, Judge, Small Causes, 
“Varanasi for decision, The petition was 
dismissed by the trial’ court and an ap- 
peal against it was also dismissed by the 
II Addl. District Judge, Varanasi against 
which Second Appeal No. 1167 of 1968 
has been filed by the wife, 


4. In appeal. before the lower appel- 
Jate court it was argued on. behalf of the 
respondent that: the appeal was not com- 
petent as the proceeding had been de- 
cided by the Judge, Small Cause Court; 
Varanasi and only a revision -lies’ against 
such a decree.. The lower appellate court 
relying upon the decision of -Hon'ble 
Oak, J. in the case of Shesh Narain Dixit 
v. Smt. Savitri (AIR 1967 All 156) 
(supra) dismissed the appeal as not 
` maintainable, When the Second . Appeal. 
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came. up: for hearing before Hon'ble 
Deoki Nandan, J., he,-for.the reasons re- 
corded in the reference order, disagreed 
with the view. According to him the 
Judge, Small Cause ` Court could not de- 
cide the proceedings ‘under the | Hindu 


‘Marriage ‘Act, as a Judge of the Small 


Cause Court and had decided the same 
in ‘his capacity as a Civil Judge and, 
therefore,” an appeal beforé the lower 
appellate court was , tegally maintainable. 
The question that ‘arises before this 
Bench, therefore, is. as to whether an 
appeal lies against the decision of a peti- 
tion under the provisions of the Hindu 
Marriage Act when such a proceeding 
was decided by the court of Judge, Small 
Causes or whether a’ revision only will 
lie. 


5. Civil mane: were ré-organised in 
British India by the Bengal, Agra and 
Assam Civil Courts Act, 1887. The pre~- 
amble. of- this Act says as under: 

“Whereas it is expedient to consolidate 
and amend laws relating to Civil Courts 
in Bengal, North Western Provinces and 
Assam... e s 
North Western Provinces of British India 
at that time included Uttar Pradesh also: 
This Act was enforced w.e.f. July 1, 
1887. With the expansion of the British 
rule in India the administration of civil 
law had to be entrusted to the various 
courts which’ were. then functioning in 
Bengal,- Assam and North-Western pro- 
vinces, i.e., U, P. ete. In order to conso- 
lidate and to lay down the uniform sys- 
it was thought necessary that the 
administration of civil law may be con- 
trolled under a Common Act and for this 
reason the Act in question was passed in 
1837, as Act 12 of 1887. Under this Act 
four kinds of civil courts were recognis- 
ed namely, 1. the court of District Judge, 
2, the court of Additional District Judge; 
3. the court of the Subordinate Judge 
(Civil Judges in U. P.); and 4. the court 
of the Munsif. Section 18 of this Act 
lays down ‘the extent: of. the jurisdiction 
of the District: Judge and the Civil 
Judge. Similarly Section 19 prescribes 
the extent of the jurisdiction of the 
Munsif. Section 20 provided for appeals 
from. the decree or order passed by the 
District Judge or an Additional District 
Judge- and Section 21 laid down. the 
forum where: appeal: from the decree or 
order of the Civil Judge and Munsif was 
to lie: Section 25 ofthe Act provided 
for the powers of the State Governmeént 
to confer upon any Civil Judge or a 


` 
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Munsit . 
Small Causes under the Provincial Small 
Cause Courts Act, 1887. a 


Simultaneously with the enforce- 
ae nf Act 12 of 1887, Provincial Small 


Cause Courts Act, 1887 was also passed. 


on 24th February, 1887 and that too was 
enforced w.e.f. July 1, 1887. This Act, 
being Act IX of 1887, was passed with 
a view to consolidate and amend the law 
relating -to the court of Small Causes 
established beyond the limits of the High 
Courts, in the three presidency towns. 
Séction 5 of this Act. provided for the 
establishment of the Court of Small 
Causes at -any place and Section 15 
thereof’ lays down the restrictions on 
the powers and jurisdiction of the Court 
of Small Causes to try certain types of 
“ cases except those which are énumerated 
in ‘Schedule II of the Act. It also pro- 
vides the pecuniary limit of jurisdiction 
of a Court of Small Causes, Section 24 
of the Act provides for appeals against 
certain orders referred to in Section 104 
of the Code of Civil Procedure, 1908 
while Section 25 provides that a decree 
passed .by the.court of Small Causes 
would: be revisable by the High Court 
(in U. P. before the District Judge, in 
view of the U, P. Act XVII of 1966), Sec- 
tion 31 then provides that a Judge of the 
Small Cause Court could also be ap- 
pointed a Judge of any Civil Court. Sec- 
tion 32 deals with the investing of power 
of Small Cause Court on a civil court 
and also. that in such an event Chaps, 3 
and 4.,0of the Act would apply to the 
eases decided by such court and; lastly, 
Section .83 enables the court exercising 
jurisdiction. of a Court of Small Causes 
to -exercise jurisdiction in suits of civil 
nature also. i 
-%. From the above provisions it is 
clear that where there is a civil court 
in existence it could be invested with 
the ‘powers of. the. Small Cause Courts 
also. Similarly if there is Small Cause 
Court im existence its Judge could be 
invested -with the powers of civil court 
also. Such a Judge, therefore, would bẹ 
acting in two capacities. i. e., while de- 
. eiding the cases cognizable by the court, 
Small Causes, he: would be exercising 
jurisdiction of Judge .of Small. Cause 
Court wd while dealing with the civil 
cases,‘ non-cognizable by the court :small 
causes;, a Judge would ‘be: dealing with 
the same.as a Judge of the Civil Court. 
8. According to the Hindu. Marriage 
Act a petition.: under; the, Act could. be 
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presented to the “District Court” with- 
in the local limits of whose jurisdiction. 
the cause of action in the petition arose, 
The words “District Court” has been de~ 
fined in Section 3 (b) as. under: 

“District court means, in any area. for 
which there is a city civil court, that 
court, and in any other area the princi 
pal civil court of original jurisdiction, 
and includes any other civil court which 
may be specified by the State Govern- 
ment, by notification’ in the. official 
gazette, as having jurisdiction in -respect 
of the matters dealt within this Act.” 
It is undisputed that in-U. P. there are 
no city civil courts and, therefore, the 
relevant portion of the section as appli- 
cable in U. P. would read as under: 

: “District court means...........- principal 
civil.. court. .of original jurisdiction and 
includes any other civil court which may 
be specified by. the State Government, by 
notification in the official gazette, as hav- 
ing jurisdiction in respect of the matters 
dealt with in this Act.” 


9. A perusal of the definition of the 
District court makes it quite apparent 
that apart from the principal civil court 
of original jurisdiction, i.e. the court of 
the District Judge other courts of ori- 
ginal civil jurisdiction could also be 
imvested- with the jurisdiction to decide 
the cases under the Hindu Marriage Act 
provided the State Government ` notifies 
its intention in the official gazette. It is 
not disputed that the court of Small 
Causes, Varanasi which decided the mat- 
ter had been so invested with the powers 
of the “District Court” within the mean- 
ing of Section 3-(b) ef the Hindu Mar- 
riage Act (hereinafter referred to as the 
Act), Therefore, that court while decid- 
ing the proceedings under this Act was’ 
exercising the jurisdiction both as 
a court: small causes under the Provin- 
cial, Small Cause Courts Act and also 
of the powers of the “district court” con- 
ferred under Section 3 (b) of the Act. 


- 10. - The. question, however, is as to 
whether while deciding any petition un- 
der the Act the court of small causes 
acted in its capacity as a court of small 
causes only or it. acted as a civil court 
also having the powers of a “district 
Court” under Section 3 (b) of the Act. 
Before we decide this question it would 
be necessary to. know the powers and 
jurisdiction. of the court of Small. Causes. 
The Provincial Small Cause Courts Act, 
188%. defines .the. Court of Small Causes 
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Section 4 ‘thereof gives its: defintion - as 
utider : 5 


‘In this Act, unless there is EEE 
- repugnant in the subject ‘or context, 
“Court of Small Causes” means a Court 
of ‘Small Causes constituted under this 
Act, and includes any person exercising 
jurisdiction under this: Act in any such 
Court.” 


11, The powers of the Court of Small 
Causes, however, are limited both in its, 
extent as well as- in regard to its pecu- 
niary limitations. Section 15 of the Pro- 
vincial Small Cause Courts Act, 1887 
reads as under: 


(1) A Court of Small Causes shall not 
take cognizance of the suits specified in 
the second schedule as suits excepted 
- from the cognizance of a Court of Small 
Causes. 

(2) Subject to the exceptions specified 
in that schedule and to the provisions of 
any enactment for the time being in 
force, all suits of a civil nature of which 
the value does not exceed five hundred 
rupees shall be cognizable by a Court of 
Small Causes, 


(3) Subject aforesaid, the State‘ Gov- 
ernment may, by order in writing, direct 
that all suits of a civil nature. of which 
the value does not exceed one thousand 
rupees shall be cognizable by a Court of 
Small Causes mentioned in the order.” 
Tt will thus be seen- that the cases which 
are of the nature given in the II Sche- 
dule and are of the value more than Ru- 
pees 500/- (now Rs. two thousand in the 
State of. U. P.) cannot be taken cogniz- 
ance of by a Court of Small Causes. Ac- 
cording to Entry. No. 37 of the II Sche- 
dule any suit for restitution of conjugal 
rights, for the custody of a minor or for 
divorce are excepted from the cogniz- 
ance of a Court of Small Causes. We 
have already mentioned earlier that the 
petition which had been filed under the 
Act was one for divorce or for judicial 
separation and as such would be cover- 
ed by Entry No. 37 of II Sch. of ‘ the 
Provincial Small Cause Courts Act, 1887. 
The Judge of Small Cause Court,- could 
not, therefore, have exercised any juris- 
diction in deciding : the petition -for divorce 
under the provisions as Court of Small 
Causes. This power could be ‘exercised 
only by: a civil court having the powers 
of a “district court” within the’ meaning 
of Section 3 (b) of the Act. As we have 
segn earlier, a Judge of the ‘civil ‘court 
could also. be invested with the powers 
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. of a Judge of Small Cause Court and i 


the same way a Judge of the Court of 
Small Causes could be invested with the 
powers of a Civil Judge. The Court of 
Small Causes at Varanasi was establish- 
ed under the provisions of the Bengal, 
Agra and Assam Civil Courts Act, 1887 
and the same is mentioned at Serial No. 
42 of the Schedule. Similarly the Court 
ot. Civil Judge at Varanasi exercising 
jurisdiction within the District of Vara- 
nasi has been established under the same 
Act and is mentioned at Serial No. 95. 
The official designation of this court 1s 
Civil & Sessions Judge, Varanasi and 
Gyanpur and Additional Sessions Judge, 
under the Criminal Procedure Code, It 
appears that the Civil Judge, Varanasi 
was not invested with the powers of the 
District Court under the Hindu Marriage 
Ac: while the Judge, Small Causes 
Court, Varanasi alone was invested with 
such powers. 


12. It appears that by means of 
the notification A-1104/VII-710-53 dated 
12-4-1956- issued by the State Govern- 
ment in supersession of all earlier noti- 
fications a Court of Small Causes was 
established. at Varanasi and the same is 
mentioned at Serial No. 42. The place 
of the sitting of the court is shown as 
Varanasi and it has been invested with 
the powers of Civil Judge and Assistant 
Sessions Judge. The title of the court, 
as mentioned in the notification is Small 
Cause Court Judge. In the same notifi- 
cation at Sl No. 95 a Court of Civil 
Judge was. established at Varanasi, 
Gyanpur and it was invested with the 
powers of Small Cause Court Judge and 
Assistant Sessions Judge and was to ba 
known as Small Cause Court Judge, 
Varanasi. It appears that as there was 
no Court of Civil Judge at Varanasi the 
powers of the ‘district court’ under Sec- 
tion 3 (h) of the Act were conferred on 
the Small Cause Court Judge, Varanasi 
who was already invested with the 
powers of the Civil Judge under Act XII 
of 1887. While the court of Small Cause 
at Varanasi exercised jurisdiction under 
the Act as the ‘District Court’ it was not 
the Small Cause Court Judge who was 
functioning but on the contrary it was 
the: Civil -Judge invested with the powers 
of the ‘District Court’ under the Act who 
was functioning while. deciding the pro- 
ceedings under the Hindu Marriage Act. 
The Judge of the Court of Small. Cause 
had no jurisdiction to entertain any 
petition under the Act for. divorce ete 
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It is, therefore, obvious that the Judge 
could not have exercised jurisdiction as 
the Court of Small Cause Judge and 
must necessarily have exercised the 
jurisdiction only as a Civil Judge having 
` powers of the “District Court’ under the 
Act. Appeal from the orders of the 
‘District Court’ both under the Code of 
Civil Procedure as well as under the 
provisions of the Act have been provid- 
ed under Section 95 and Section 28 re- 
spectively, Section 28 of the Act clear- 
ly provides that a decree in any pro- 
ceedings under the Act would be appeal- 
able as a decree of civil courts in exer- 
cise of their original jurisdiction and 
every such appeal shall lie to the court 
to which the appeal would ordinarily le 
from the decision of the civil ‘courts 
given in exercise of its original jurisdic- 
tion. Therefore, under Section 95 of the 
Code of Civil Procedure an appeal from 
the Court of Civil Judge lay to the 
District Judge, the appeal -under Sec- 
tion 28 of the Act would lie to that court 
or if the appeal from the order of the 
civil court lay before the High Court 
then, in that event, the appeal shall lie 
before the High Court. There is no, con- 
flict between Section 28 of the Act and 
Section 96, C. P.C. The former merely 
explains and is in the nature of enabling 
provision and does not, in any manner, 
abrogate the powers of the civil courts 
under Section 96 of the Code of Civil 
Procedure. It is, therefore, apparent 
that a decree passed by the Court of 
Small Causes at Varanasi while decid- 
ing any proceeding on a petition under 
the Act must have been decided as a 
‘District Court’ and not as a Court of 
Small Causes and, therefore, instead of 
revision an appeal would lie under S. 28 
of the Act. In this connection a refer- 
ence was made to the case of Girwar 
Singh Nirmal v, Premawati (AIR 1972 
All 474) which had taken a contrary 
view to that taken in Shesh Narain Dixit 
v. Smt. Savitri (ATR 1967 All 156) 
(supra) and thus an apparent conflict of 
views exist. Having given our anxious 
thought to the entire scheme of the 
various Acts we are of the opinion, that 
the view taken by Hon’ble Trivedi, J. in 
the case of Girwar Singh Nirmal v. Smt. 
Premawati (supra) is the correct view 
and we respectfully disagree with the 
view expressed by Hon’ble Oak, J. in 
the case of Shesh Narain Dixit v, Smt. 


Savitri (supra). 
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13, . Another question that arises for 
consideration in this matter is as to 
whether an appeal shall lie to the 
District Judge or to the High Court in 
the instant case. The contention of the 
learned counsel for the appellant was 
that.under the provisions of the Act 
there is only one District Court and an 
appeal would lie to the District Judge 
from the decree passed by anather court 
which also is a ‘District Court’ within 
the meaning of the Act. Precisely the 
same question had arisen in Dal Chand 
Singh v. Swaran Pratap (AIR 1965 AN 
46) where a Division Bench of this Court 
held that there is a vital distinction be- 
tween the -. District- Judge and the 
‘District Court.. A District Court as pro- 
vided in Bengal, Agra and Assam Civil. 
Courts Act provides several categories 
of courts which are collectively called 
civil courts which include the court of 
District Judge, Civil Judge and the Mun- 
sif. The words which are used in the 
Act are the ‘District Court’ and the same 
have been defined as a Court of original 
civil jurisdiction or any other court, The 
court of original civil jurisdiction of 
course is a court of the District Judge 
but if any other court was also invested 
with the powers under the Act then the 
same powers can be exercised by a Civil 
Judge also. There is thus no conflict 
in the provisions if the decree passed by 
the Civil Judge exercising jurisdiction as 
‘District Court’? under the Act is appeal- 
ed against before the District Judge who 
can decide the matter as an appellate 
court, : 


14. The above decision clearly covers 
the point sought to be raised in this ap- 
peal and we neéd not dilate on this issue 
any further. Suffice it to say that the 
petition for divorce had been valued at 
Rs, 1,000/- in the trial court and as such 
the appeal would lie only to the District 
Judge and not to the High Court. Ap- 
peal from the decree of the Civil Judge 
can lie to the High Court only -if the 
valuation of the original suit was more 
than Rs. 20,000/- . The appellant him- 
self had chosen to give valuation of the 
petition which he was required to give 
under R. 5 of the Rules framed by this 
Court under the Act. The jurisdiction of 
the Court- will, therefore, be determined 
on that basis alone. In this case since 
the petition was valued at Rs. 1,000/- 
obviously the appeal would lie before 
the District Judge and not to the High 
Court, 
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15. In view of the above, we answer 
the reference accordingly and direct that 
F, A, No, 80 of 1978 filed in this Court 
is not competent and: the -appeal could 
be only before the District Judge, Vara- 
nasi. The memorandum of appeal shall 
be returned for presentation to the ee 
per court, 


' 16. As regards: S, A. No, 1167 of 1968 
it shall now be listed before the learned 
single Judge: who has made the refer- 
ence for decision on merits. 

Order accordingly. 
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Sohan . Lal, Applicant v. “Raghunath 
Prasad and others. Respondents. ` 

Civil Revn. Nos. 542 to 544 and 546 
of 1968, D/- 13-3-1981. 

(A) Limitation Act (9 of 1908), Arti- 
ele 182 ~~ Filing of ‘execution applica- 
tion after more than six years but with- 
in twelve years of decree — Section 48 
Civil P. C., if attracted. (Civil P. C. 
(1908), Section 48). 


When on dismissal of the eno 


application on 24-8-1957 for non-satisfac- 
tion of the decree, the decree-holder fil- 
ed second execution application on 14-3- 
1966, the filing of this application after 
more than six years was clearly barred 
by limitation under Article 182 of the 
Limitation Act. 1908. Mere fact that 
an execution application had been filed 
within twelve years of the decree as 
provided under Section 48 Civil P. C.. 
would not by itself absolve the decree- 
holder of the requirement of instituting 
it within threé years of the disposal of 
the last execution application as provi- 
ded by Article 182 of the Limitation 
Act. AIR 1970 SC 1525 Rel. on. 
(Para 14) 
(B) Civil P. C. (5 of 1908), Order 21, 
Rules 22, 23, Sections 11, 47 — Execu- 
tion — Non-filing of objection by judg- 
ment-debtor — Transferees from judg- 
ment-debtor and his brothers, if judg- 
ment-debtor or his representative — 
Doctrine of constructive res judicata — 
Applicability — Bar against alienation 
imposed by Section 52 of T. P. Act — 
When not attracted. (Transfer of Pro- 
perty Act (1882), Section 52). 
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Where on service -of notice under 
Order 21. Rule 22 C, P. C. of an execu- 
tion application, the judgment-debtor 
neither appeared nor filed any objection 
ard on substitution of his personal heirs 
after death of judgment-debtor they 
also did not file any objection, the 
question. whether the. iudgment-debtor 
was precluded from filing an objection 
by the doctrine of constructive res iudi- 
cata did not. on facts of the case. arise, 
No opinion was expressed on the cor- 
rectness of Genda Lal’s case (AIR 1936 
Al 21 (FB) ), (Paras 17, 30) 

When the purchasers of houses from 
brothers of judgment-déebtor or their 
sons did not claim any title through the 
judgment-debtor. they could not be 
said to-be the iudgment-debtor’s repre- 
sentative. Against these objectors the 
dcetrine of res judicata could not be 
pressed into service when they raised 
objections’ as to the very  maintainabi- 
lity of second execution application on 
ground of limitation. (Paras 26. 30) 

When the satisfaction or discharge of 
the decree under the present execution 
application became unobtainable by rèa- 
son of the expiration of the prescribed 
period of limitation, the bar against alie- 
nation imposed by S. 52ʻof the T. P. Act 
ceased -to exist and therefore a trans- 
judgment-debtor after 
the execution of the decree had become 
berred by time could not be said tobe 
bound by the decree. Such a purchaser 
could not be said to be representative of 
the judgment-debtor. The doctrine of 
res judicata based on inaction of the 
judgment-debtor could not preclude him 
from raising all available: pleas to pro- 
tect his interest. (Paras 29, 30) 

A transferee pendente lite is bound 
by the decree, but this prohibition to 
transfer applies during the pendency of 
the suit. The pendency comes to an‘ 
end. inter alia. when complete satisfac- 
ticn or discharge of any decree has. in- 
ter alia, become unobtainable by reason 
of the expiration of the prescribed 
period of limitation for execution there- 


of by any law for the time being in 
force. (Para 29) 
Cases Referred: - Chronological Paras 
AIR 1970 SC 1525 2. 13 
AIR 1962 Pat 72 (FB) 2 
AIR 1960 Orissa 197 (FB) 2 
AIR 1956 Hyderabad: 7° (FB) . 2 
AIR 1953.SC 65 ka 2 


AIR 1937 PC 260:1937 All LJ 1376 29 
AIR 1936 All 21:1935 All LJ 1189 (FB) 
` 2, 3, 30 
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(1904) ILR 26 AH 447 š 29 

Prakash ‘Gupta, for Applicant: N. B. 
Nigam and Rajeshwari Pd. for Respon- 
dents. 


SATISH CHANDRA, C. J.:— These 
are decree-holder’s applications in re- 
vision, directed against the judgment 
of the learned Civil Judge, Jhansi. dis- 
missing the execution ‘application as 
barred by time. 


2. When the revisions came up for 
hearing before a learned single Judge, 
it was submitted that the judgment- 
debtor was precluded by the doctrine of 


constructive res judicata from raising 
the objection that the execution was 
barred by limitation. It was argued 


that the Full Bench decision of this 
Court in Genda Lal’s case (1935 All LJ 
1189): (AIR 1936 All 21) (FB) laying down 
the proposition that the iudgment-de- 
btor was competent to raise the plea of 
limitation at any time during the pend- 
ency of the execution application was 
not the correct view of law in view of 
the decision of the Supreme Court in 
Goenka’s case (AIR 1953 SC 65) and 
Prem Lata’s case (AIR 1970 SC 1525). 
The attention of the learned single 
Judge was drawn to three Full Bench 
decisions of the Hyderabad, Venkappa 
v. Lakshmikant Rao. (AIR 1956 
Hyderabad 7), Orissa, Jagannath Ram- 
anuj Rai Deb v. Lakshmi Narayan Tri- 
pathi, (AIR 1960 Orissa 197) and Patna 
High Courts Baijnath Prasad Sah v. 
Ramphal Sahni, (AIR 1962 Pat 72). The 
learned single Judge felt some diffi- 
` culty in distinguishing the said cases or 
reconciling the conflict of opinion. 
He observed: 


“As the only point in the instant 
cases relates to the decision of the ob- 
jection relating to limitation of the 
execution, I refer these cases to alarger 
Bench for decision.” 


3. The revisions were laid before a 
Full Bench of three Judges. The Full 
Bench held that it was not competent 
to overrule another Full Bench of three 
Judges in Genda Lal’s case. It was hence 
desirable that the matter be considered 
by a larger Bench. That is how the 
matter has come up before this Full 
Bench of five Judges. 

4. Shyam Lal, Kishan Lal and Kan- 
haiya Lal were three brothers. Shyam 
Lal on 25th June. 1944, took a loan from 
Sohanlal,. the present applicant and de- 
posited title deeds of some properties as 
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security. Certain arbitration proceed- 
ings followed, in which an award was 
made on 10th March, 1954. allowing’ the 
claim of Sohan Lal for Rs. one lac with 
three per cent interest against Shyam- 
lal. On 30th October, 1954, the award 
was made a rule of the court and a de- 
cree followed. 

5. On 6th August. 1956. Sohan Lal, 
the decree-holder filed an execution ap- 
plication iñ the courts at Jhansi where 
the decree had been passed. In due 
course the decree was transferred to the 
courts at Mathura for execution. At 
Mathura the execution was dismissed 
aie non-satisfaction on 24th August, 
1957. 

6. The decree-holder on 14th March, 
1966, filed a second application for 
execution. This was registered as No. 14 
of 1966. On 26th March, 1966. the court 
directed notice to issue to the judgment-< 
debtor, On 30th April: 1966. the court 
passed the following order:— 

“Case called out. Sri Sanyal for de- 
cree-holder present. Judgment-debtor 
absent despite  sarvice. Proceed ex 
parte. Property is under pledge by vir- 
tue of award, It amounts to a charge .or 
mortgage. No fresh attachment is 
necessary. Now sale proceedings have 
to be taken. Decree-holder to take stepg 


for service under Order XXI, Rule 66 
C. P. C. for 7-5-1966.” : 
7. On 16th July, 1966, the court 


passed the following order:— 

“Notice served. No objection filed. - 
Statement under Order XXI, Rule 66 is 
confirmed. Further steps by 23rd July, 
1966.” 

8. On 23rd July. 1966, the court 
directed issuance of the sale proclama- 
tion fixing 3rd October. 1966. 

9. On Ist October, 1966. an .obiection 
was filed by one Madhu Kanal. He 
claimed ownership of a portion of the 
property, which was the subject-matter 
of sale, by transfer from Kanhaiya Lal 
one of the brothers of judgment-debtor 
Shyam Lal. Madhu Kanal also filed an 
application for stay of sale. The court 
ordered— 

VI see no sufficient reason to stay sale 
which is for 3-10-66. Confirmation of 
sale may be stayed to safeguard his 
interest.” 

Notice was directed to be 
decree-holder. 

10. On. 8rd October, 1966. another 
objection was filed by one Bhuvanendu 
Ariaria. He claimed on the basis of a 
transfer from Kishan Lal, the third bro- 


issued to the 
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ther of the judgment-debtor Shyam Lal. 
On 8th October, 1966, two more obiec- 
tions ` were filed—one was by H. K. 
Sharma and another and the other was 
“by B. K. Gupta. These two sets of 
claimants claimed as transferees from 
the judgment-debtor Shyam Lal. They 
also applied for stay of sale, but the 
court refused to stay the sale, but 
directed that the confirmation of sale 
shall remain stayed. On the same -day. 
namely, 8th October. the court. having 
found that the Amin had not properly 
certified the sale, directed that the sale 
may be held within thirty days. The 
matter was directed to be put up on 
8-11-1966. 


11, During the pendency of these 
objections, the judgment-debtor died. 
Proceedings to substitute his heirs. were 
taken. The heirs were duly substituted. 
But they did not file any objection. The 
cbiections were heard by the execution 
court on 2nd December, 1967. By its 
judgment dated 18th December, 1967, 
the court held that the decree was not 
a nullity for lack of registration. The 
second point related to the plea of limi- 
tation, viz., that the second execution 
application was barred by limitation. 
The court held that the decree-holder’s 


counsel concedes that the execution ap- ` 


plication was barred by’ limitation. be- 
cause the first execution application was 
dismissed at Mathura on 24th August, 
1957. The present application was filed 
more than six vears later. on 14th 
March, 1966. It was clearly barred by 
limitation. On these findings the execu- 
tion application was dismissed as barred 
by limitation. Aggrieved. the decree- 
holder has come up to this Court in 
revision. ` : 

12. Mr. Prakash Gupta. learned 
counsel for the decree-holder applicant, 
submitted that the execution application 
filed on 14th March, 1966, was made 
within twelve vears of the decree dated 
30th October, 1954. and so was within 
time under Section 48 C. P. C. 


13. This submission is squarely re- 
pelled by the decision of the Supreme 
Court in Prem Lata’s case (AIR 1970 SC 
1525) (supra). In para 17 their Lordships 
held: — ` 

“It may, however. be stated that the 
effect of Section 48 of the Code of Civil 
Procedure is not to supersede the law 
of limitation with regard to execution 
of decrees. The Limitation Act pre- 
scribes a period of limitation for execu- 
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tion of decrees. Section 48 of the Code 
of Civil Procedure dealt with the maxi- 
mum limit of time provided for execu- 
tion, but it did not prescribe: the period 
within which each application for ex- 
ecution was to be made. An application 
for execution was to be made within 
three years from any of the dates men- 
tioned in the third column of Article 182 
of the Limitation Act, 1908. An applica- 
tion for execution of a decree would 
first have to satisfy Article 182 and it 
would also have to be found out as to 
whether Section 48 of the Code of Civil 
Procedure operated as a further bar.” 


14. It is thus apparent that merely 
because an execution application has 
been filed within twelve years of the de- 
cree, will not absolve the decree-holder 


. of the requirement of instituting it with- 


in three years of the disposal of the last 
execution application as provided by 
Article 182 of the Limitation Act. This 
point has no substance. i 


15. Mr. Prakash Gupta. learned 
counsel for the decree-holder applica- 
tion, submitted, in fact. the court 


issued notice under the provisions of 
Order XXI, Rule 22. C. P. C. The notice 
was actually served on the judgment- 
debtor but he did not appear. On 30th 
April. 1966. the court passed the order 
mentioned above, which was. in sub- 
stance. an order directing the execution 
to proceed. This was an order provided 
for by Order XXI. Rule 23. C. P. C. It 
had the force of a decree and was ap- 
pealable as such. Admittedly no appeal 
was filed by the judgment-debtor. The 
judgment-debtor was hence precluded 
by the doctrine of constructive res iudi- 
cata from raising the plea of limitation 
at a subsequent stage of the execution 
proceedings. 

16. In these cases the civil revisions 
have been referred for decision to this 
Bench. Neither the learned single Judge 
nor the three-Judge Full Bench had 
framed or formulated any particular 
question for decision of this Full Bench. 
In the circumstances. it is pertinent to 
see whether the aforesaid question does 


‘on the facts of the case, arise for deci- 


sion. 


17. Shyamlal was the judgment- 
debtor. He was served with notice under 
Order XXI, Rule 22, C. P. C. He did not 
appear nor did he file any objection. 
After his death his personal heirs were 
substituted. They also did not file any 
obiection. Therefore the question whe- 
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ther the judgment-debtor is precluded 
from filing an objection by the doctrine 
of constructive res judicata does not. on 
facts, arise. 

“18. In the present 
objections were filed. The preliminary 
question is whether the objectors could 
be said to be the judgment-debtors or 
his representative so as to be barred by 
the doctrine of constructive res judicata. 
In order to correctly appreciate the 
position, let us look at the facts a little 
more closely. The award which was 
made rule of the court and on which a 
decree was pronounced on March 10, 
1954, stated:— 


“The suit is decreed for Rs. 1,00.000/- 
with 3% per annum simple interest and 
all the moveable and immoveable pro- 
perties of the judgment-debtor as de- 
tailed in the memorandum shall remain 
in pledge till the entire decree is satis- 
fied either by payments in cash or by 
sale of pledged property at Agra, Ma- 
thura and Jhansi.” 

18. The decree-holder filed an ex- 
ecution application in the court at 
Jhansi on August 6. 1956. This execu- 
tion was, in due course, transferred 10 
Mathura. On August 24, 1957, the courts 
at Mathura dismissed the execution for 
non-satisfaction. 


20. Thereafter the decree-holder re- 
mained silent and inactive till June 13, 
1966 when he filed the second execution 
application “in the courts of Jhansi 
(Execution Case No. 15 of 1966). In this 
execution application the decree was 
sought io be executed by sale of pro- 
perties mentioned at items 10 and 11 of 
the memorandum. The details of these 
properties as given in the execution ap- 
plication, are:— 

“Item No. 10 — One ice factory, known 
as ‘Bharat Ice Factory’ situate outside 
- Khandar Gate, Jhansi. 


Item No. 11—Ahata Bhannilal. situate 
outside Sainyar Gate, Jhansi, in which 
houses Nos. 102 to 117 and 118 to 121 
and 122 to 127 are situate.” 

As already mentioned, four sets of ob- 
jections were filed in this execution 
case. They gave rise to miscellaneous 
case Nos. 30, 31, 32 and 33 of 1966. Mis- 
cellaneous Case No. 30 of 1966 arose out 
of the objection filed by one B. K. 
Gupta. Sri Gunta prayed -that houses 
Nos. 100 to 114 and 116 to 118 situate in 
Ahata Bhannilal. Jhansi. be released 
from the sale held in execution of the 
decree. He claimed to be the owner in 
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possession of these houses. On basis of 
sale deeds executed by Shyamlal on 3-7- 
63. 21-12-64; 16-2-65 ete. it was stated 
that the execution had become barred 
by time and cannot validly proceed. 

21. Miscellaneous Case No. 31 of 1966 
arose out of an objection filed by Madhu 
Kamal. He claimed title in respect of 
houses Nos. 122 and 123 on the basis of a 
deed of sale dated January 20. 1965 and 
houses Nos. 124 to 127 on the basis of a 
deed of sale dated September 14, 1964. 
It was stated that both these sale deeds 
were executed by Sheel Chand son of 
Kar:haiyalal. He claimed to be the 
owner in possession of these houses. He 
alleged that the execution of the decree 
had become barred by time. 

22. Miscellaneous Case No. 32 of 1966 
related to the objections filed by H. K. 
Sharma and R. K. Sharma. They claim- 
ed title to house No. 115 which was pur- 
chased by them from Shyamlal. the 
judgment-debtor, by a deed of sale 
dated September 24. 1962. They claimed 
to be owners in possession of this house. 
It was stated that the execution of the 
decree has become barred by time. 

23. Miscellaneous Case No. 33 of 1960 
arose out of an objection filed by Bhu- 
vanendu Arjaria. He claimed that he 
was owner in possession of houses Nos. 
118 to 121 on the basis of a sale deed 
dated April 30, 1965 executed by Kishan 
Lal and his sons, who were claiming to 
be the exclusive owners under a family 
settiement of 1941 by which these 
houses were allotted exclusively to the 
share of Lala Kishanlal. He also plead- 


ed that the execution was barred by 
time. 

24. All these objectors prayed . that 
the houses mentioned in their objec- 


tions should be released from sale in 


favour of the objectors. 


25. Thus the four obiections related 
to some only of the properties which 
were sought to be sold by the decree- 
holder. The properties which were sub- 
ject to the objections were 110 to 114, 
115, 116 to 118, 118 to 121 and 122, 123 
and 124 to 127. Thus houses Nos. 110 to 
127 were the subject-matter of these 
objections. There was, however, no ob- 
jection in respect of house Nos. 102 to 
109 of item No. 11 and in’ respect of the 
ice factory which was item No. 10 of the 
memorandum. aa 

26. The decree-holder contested 
these objections. The statement in the 
objections filed by Madhu Kamal that 
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he had bought the houses- from Sheel 
Chand son of Kanhaiya Lal or the state- 
_ment in the' objection filed by Bhu- 
‘yvanendu Arjaria that he’ had purchased 
the houses from Kishanlal and his sons 
were not specifically: controverted -by 
the decree-holder in his reply. Similarly. 
the statement in the objection filed- by 
Sri H. K. Sharma and‘Sri A. K. Sharma 
that they purchased house No. 115 from 
Shyamlal by a’ deed of sale''dated Sep- 
tember 24, 1962 was also not controvert- 
ed. It is thus evident that Madhu Kamal 
and Bhuvanendu Ariaria did not claim 
title through the judgment-debtor: They 
are hence not the iudgment-debtor’s 
representative. They are.in the position 
of holder of- title paramount. As against 
them the doctrine of constructive ‘res 
judicata ‘under which the judgment- 
debtor is sought to be barred from rais- 
ing any ‘objection cannot be pressed in 
service. Their obiections were treated 
to be under Section 151 C. P. C. They 
brought to the notice of the’ execution 
court that the execution is barred by 
limitation and. hence. cannot validly 
proceed against them in relation to. the 
properties owned by them. The Court 
held that the execution was time-barred. 
Even -if for any reason Section 151 
C. P.C. may not be attracted. yet owing 
to the factual situation. these are noi fit 
eases for interference under Section 115 
C. P. C. This finding has not been ques- 
tioned on the merits by the learned 
counsel for the decree-holder. The. pro- 
perty covered by the obiections of these 


two gentlemen was hence liable to be. 


released from the sale proceedings. 

27. The objection of Sharmas relat- 
ed to house No. 115. They purchased it 
from the. judgment-debtor Shyam Lal 
on September 24: 1962. The obiection 
of Gupta was based on salės of 1963, 
1964 and 1965. The period’ of limitation 
for a second execution application is 
three years from the date of the final 
order on the first execution application 
(vide Art. 182 of-the Limtitation Act’ of 
1908). The first execution .‘ application 
was dismissed on August 24, 1957. 
Limitation for the second execution ap- 
plication hence expired on August 24, 
1960. The sale in favour of the Sharmas 
was on September 24, 1962 in favour of 
Guvta in 1963. 1964 and 1965. — 

28. Section 52 of the Transfer of Pro- 
perty Act codifies the . doctrine of lis 
pendens. ft provides: . pas 

“Transfer of Property pending suit 
relating thereto.— During the pendency 
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in any: Court having authority within the 
limits of India excluding the- State of 
Jammu- and Kashmir’: or established be- 
yond such limits by the -Central . Gov- 
ernment of-:any. suit or proceeding which 
is‘not collusive and in which any right 
to immoveable property is directly and 
specifically. in question, the property 
cannot be transferred or otherwise dealt 
with by any party to the.suit or pro- 
ceeding so as to affect the rights of any 
ather party thereto under any decree or 
order which may be made therein ex- — 
cept under the authority of the Court 
and on such terms as it may im- 
pose. Explanation —— For the purposes of 
this section the: pendency of a suit or 
proceeding ‘shall. be deemed to commence 
from the date of the -presentation of the 
plaint or the institution of the proceed- 
ing in a court of competent jurisdiction, 
and to contmue until the suit or pro- 
ceeding has been disposed of by a final 
decree or order ‘and comolete satisfac- 
tion or discharge of such decree or order 
has been obtained. or has become un- 
obtainable by reason of the expiration 
of any period of limitation prescribed 
for the execution thereof by any law 
for the time being in force.” 


28.. Transfer by any party to the suit 
during its pendency cannot affect the 


_ rights of any other party to the suit. A 
‘transferee pendente lite is bound by the 


decree. but this prohibition to transfer 
applies during the pendency of the suit. 
The pendency comes: to an end. inter 
alia, when complete satisfaction or dis- 
charge of any decree has. inter alia. be- 
come unobtainable by reason of the ex- 
piration of the prescribed period of 
limitation for execution thereof 
by any law for the, time being 
in force. As already seen, satisfaction or 
discharge of the decree which is under 
execution in the present case, became 
unobtainable by reason of the expira- 
tion of the prescribed period of limita- 
tion on August 24, 1960. From that date 
onwards, the bar against alienation im- 
posed by Section 52 of the Transfer of 
Property Act ceased to exist. A trans- 
feree from the ~judgment-debtor after 
the execution of the decree has become 
barred by time cannot be said ‘to be 
bound ‘by the-decree. In Parmeshari Din 
v. Ram Charan, (AIR 1937 PC 260) the 
Privy Council held. :that a transferee 
pendente lite is a -representative-in- 
interest of the mortgagor judement- 
debtor and is bound by the decree pass- 
ed against the. Jatter. In Gulzarilal v. 
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Madho Ram (1904) ILR 26 All 447 -this 


Court held that the word ‘representa- 
tive, when taken. with reference to 
the judgment-debtor, does not mean 


only his legal representative, 
his heir, executor or 
„means his representative-in-interest and 
includes a purchaser of his interest whe- 
ther by private sale or court auction, 
but so far as his interest is concerned, 
he is bound by that decree. Ex. 
hypothesi, it seems evident that a 
purchaser of the  judgment-debtor’s 
interest who, so far as such interest is 
concerned, is not bound by the decree, 
cannot in Law be termed as the repre- 
sentative of the judgment-debtor. In 
respect of the interest so purchased by 
him. he claims independently of the 
judgment-cebtor. His position is similar 
to that ‘of a title paramount. The doc- 
trine of constructive res judicata based 
on inaction by the iudgment-debtor 
cannot ‘preclude him from raising all 
available pleas to protect the interest so 
purchased by him. He can validly take 
all available pleas to oppose sale of his 
property. i: 


30. On the facts the position is that 
all the four obiectors were neither the 
‘judgment-debtor nor his representatives. 
The question of law whether the iudg- 
ment-debtor or his representative will 
or will not be barred by the doctrine of 
constructive res ‘judicata does not arise 
for consideration. We hence refrain 
from expressing any. opinion on the cor- 
rectness 02 the view taken in Genda 
Lal’s case (AIR 1936 All 21) (FB). 


31. As already seen, no objection was.. 


filed in respect of the sale, of properties 
102 to 109 of item No. 11 and in respect 
of the sala of the ice factory mentioned 
at Item Wo. 10 of the memorandum. 
These properties had, in fact, been put 
to auction. The execution court had 
directed stay of confirmation of sale. 
Rule 92 of Order XXI. C. P. C. reads'— 


-“Sale when to become absolute or be 
set aside:— 

Where no application is made under 
Rule 89, Rule 90 or Rule 91. or- where 
such ‘application: is made -and disallowed. 
the Court shall make an’ order confirm- 
ing the sale. and thereunon the sale shall 
become ` absolute.” 

It is clear that after having ordered the 
auction of the properties and after auc- 
tion-sale‘ having ‘been held the Court has 
no option but to confirm it where no 
cbiection ‘has been filed. It is thus ap- 
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parent that since no obiection. had been 
filed by any one in respect of the pro- 
perties Nos. 102 to 109 as well as the ica ~ 
factory. the court was liable to confirm 
their sale. : 

32, In the result. the revisions suc- 
ceed and are allowed in part. Properties 
Nos. 110 to 128 of item No. 11 . of tha 
memorandum are. released from sale 
proceedings in favour of the respective 


_ objectors. The execution Court below is 


directed to proceed to confirm the sale 
of the rest of the properties in accord- 
ance with law. The parties may bear 
their own costs here and below. : 
Applications partly allowed. 
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Munney Khan, Appellant v. Smt, 
Kaushilya Devi and others, Respondents, 

Second Appeals. Nos, 168, 169 and 170 
of 1979." D/- 6-3-1981.* 

(A) Civil P. C. (5 of 1908), Order 22, 
Rule 3 — Order of abatement of ap- 
peal — District Court remitting certain 
issues to trial court for finding along 
with record of suit — Death of plain- 
tiff — Lady claiming te be legal repre- 
sentative of deceased plaintiff applying 
before trial court for impleadment — 
Return of record to District Court — 
Legal representative apprising District 
Court about her application to trial 
court — Order of District Court abating 
appeal without considering ` application 
made before trial court which was with- 
in limitation is erroneous, 

(Para 9) 

(B) Limitation Act (36 of 1963), Arti- 
cle 120 — Application for substitution 
in place of deceased plaintiff by legal re- 
presentative himself — Limitation of 90 
days prescribed by Article 120 is not ap- 
plicable. (Para 9) 


(©) Civil P. C. (5of1908), Ss. 2 (2) 
100, O. 22, R, 3— Order of abatement of 
appeals if decree — Decree of ejectment 
in. favour of both the plaintiffs by trial 
court — Appeal against. by defendant — 
Death of both plaintiffs — District Judge 
abating appeal on basis of not filing 
of application for substitution within 
limitation — Order is a simple order 
and does not adjudicate upon rights of 
parties — Does not amount to decree — 





*Against judgment and order of Harish 
Chandra. Dist J, Etah, D/- 30-11-1978. 
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- Second- appeal. is. ‘Hot maintainable. -AIR . 


- 1950 All. 57, Miatineoished. 


(Para: 11) 


Cases. Referred.: = Chronological Paras 


_ AIR 1950 All. 57- sef il 


aN 


i Proçedure.: 


VK: Barman; for- Appeliant -K. B. L; 
Gaur: D. P.:Siùngh: ‘Jagdish Pd. and N.. 
S. ° Choudhary, fór: Respondents. ; 

JUDGMENT:— These three second 
appeals are directed against a common 
order dated. 30th November, 1978 of the - 
court of District Judge, Etah, holding 
that the three appeals Nos. 10 of 1974, 
208. of 1973 and 272 of 1973 had abated 
on account of the non-impleadment of 
the legal representatives of the deceased 
plaintiff-respondents. 

2.. The first thing which struck me 
as rather extraordinary in these ap- 
peals is that the two deceased plain- 
tiff-respondents Smt. Kaushilya Devi and 
Smt. Har Peari Devi were originally im- 
pleaded as the two plaintiff-respondents 
in ‘the three second appeals filed in this 


- Court and it was only at the time of 


the hearing under Order 41 Rule 11 -of 
the Code of Civil Procedure that the 
name of Smt. Kanti Devi, the third’ re- 
spondent was added and the Court di- 
rected. issue of notice to her alone.. 


3: Before dealing. with the merits `of 
the same as put forth by Mr. V. K. Bar- 
man, for the defendant~appellant, it 
appears necessary to deal. with the pre- 
liminary objection raised -by Mr. K. B.: 
I.. Gaur, who had moved an -application 
in. this Court on behalf of Bhagwat Saran 
and Rishi Kumar, who claimed to . be 
the legal representatives of - Smt. Har 
Peari Devi, deceased plaintiff-respon- 
dent’ No.’ 2.-He contended that the im- 


‘pugned .order did not amount’ to á de- 


cree-and the’ ‘three second appeals filed’ 
‘in: this Court. were incompetent. I have 
also” heard Mr. Jagdish Prasad, on be- 
half of ‘the third respondent Smt.. Kanti 
Devi, who’ was impleaded as the third 
respondent ‘with the’ permission of this 
Court at the hearing of the. appeal -inder 
Order 41 Rule 11 of the Code of Civil 
_I may in this context. ob- 
serve. that a perusal of the order dated 
[th February, 1980, of. this ‘Court on 
Civil Misc.. Application No.. 277. of 1980 
shows that .it was contended before the. 


- learned, Judge who had heard that’. ap- 


plication that the applicants Bhagwat 
Saran and Rishi. Kumar had been ad- 
judged as. decree~hloders, The, learned 
Judge Tett the question for. considera- 
tion, ‘at. the final ‘hearing. Mr: Jagdish 
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` Devi died on 6th June, 1977. 
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Prasad.. learned: .counsel for. the-third 


respondent, contended that she the third 
respondent’: had. ‘been .substituted .as. the 
legal representative of the plaintiff de- 
cree-holders in the execution proceed- 
ings. I accordingly permitted both Mr. 
Jagdish" Prasad and Mr. K. B. L. Gaur 
to ‘participate in the hearing. 


4. Before deciding the preliminary 
objection’ raised by Mr. Gaur, it appears 
necessary to state the relevant facts. 


.5. Three suits for possession by the 
ejectment of the defendants and for 
rent and damages. etc, were filed by the 
deceased plaintiff-respondents Smt. Kau- 
shilya Devi and Smt. Har Peari Devi. 
Suit No. 22 of. 1969 of the court of 
Munsif Kasgani which has given rise to 
Second Appeal No. 168 of 1979 was de- 
creed by the trial court on 21st July, 
1973 for possession and recovery of 
certain amount as damages. Suit No. 21 
of 1969 which has given rise to second 
appeal No. 169 of 1979 was also filed 
by the’ deceased’ plaintiff-respondents 
Smt. Kaushilya Devi and Smt. Har 
Peari Devi and was decreed by the trial 
court on 22nd Nov, 1973, for the defer- 
dant’s ejectment and recovery of- cer- 
tain amount as damages. Suit No. 108 
of 1969 giving rise to second Appeal 
No. 170 of 1979 was also filed by the 
deceased .plaintiff-respondents Smt. Kau- 
shilya. Devi and Smt. Har Peari Devi 
and was decreed by the- trial court on 
5th: September, 1973 for possession over 
the land and for damages. Three ap-. 
peals were filed in the District Court 
Etah against the three decrees in the 
three suits respectively, namely. Civil 
Appeal No. 10, of. 1974, Civil ‘Appeal 
No. 208 of 1973 and Civil Appeal No. 272 
of 1973. During the pendency of these 
three appeals in-the District Court, the 
first plaintiff-respondent Smt. Kaushilva 
» But it 
appears that before’ her death. the lower 
appellate. ‘court had by: its order dated 
22nd -March, 1977,. remitted issues 
Nos. 8 and 9 newly framéd by it. to the 
trial court in. Civil; Appeal :No. 272 
of 1973 arising from suit No. 108 of 1969 
for- finding -and the record of that- suit 
was ‘in the trial court when Smt.. Kau- 
shilya Devi- died. ‘Similarly in the -other 
two appeals: before the District- Court, 
namely, Civil Appeals Nos. 208 of -1973 
and -10 of 1974. an’ order appears to 
have been passed that they .may ` be 
taken up for pene hos with Civil 


wipes 
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Appeal No. 272 of 1973 after the re- 
‘ceipt of the finding of the trial court 
on issues Nos. 8 and 9 and ‘all the three 
appeals remained pending in the lower 
‘appellate court awaiting the return of 
the finding -by the trial court on issues 


Nos. 8 and 9, when Smt. Kaushilya 
Devi died. An application (98-A) was 
moved on 12th July,. 1977 in Suit 
No. 108 of 1969 in the trial court by 


Smt. Har Peari Devi, the second plain- 
tiff, stating that Smt. Kaushilya Devi 
had died. on 6th June, 1977 and that she 
alone was entitled to the property . in 
suit as the survivor after the death of 
Smt. Kaushilya Devi in accordance with 
a registered agreement dated 20th Jan- 
wary. 1944 and that, therefore. the name 
of Smt. Kaushilya Devi may be struck 
off. This was followed by an applica- 
tion (99-A) dated 14th July. 1977 but 
moved on 15th July, 1977. by the de- 
fendant Munney Khan in-Suit No. 108 
of 1969 before the trial court stating 
that Smt. Har Peari Devi was not the 
heir of the deceased Smt. Kaushilya 
Devi and that her heir was Smt.. Kanti 
Devi in whose favour Smt. Kaushilya 
Devi had executed a registered will on 
25th February, 1977 and praying - that 
the application of- Smt. Har Peari. Devi 
for substitution in place of Smt. “Kau- 
shilya Devi deceased was liable to be re- 
jected, Smt. Kanti Devi.applied on: 21st 
July. 1977 by an application (105-A) 
for substitution in place of Smt.. Kau- 
shilya Devi, the: deceased ` plaintiff-re- 
spondent No. 1. in Suit No. 108 of 1969 
before the trial court, but before she 
did so, an order was passed by the trial 
court on 14th July, 1977 on the applica- 
tion (98-A) directing that: the amend- 
ment may be made within 7 days and 
another order was passed on ‘15th. July, 
1979 on the application (99-A) that it 
may be put up for orders on 21st July, 
1977. The matter was heard by the 
trial court on -2ist July, 1977 when it 
ordered that Smt. Kanti Devi’s applica- 
tion be put up for orders ‘on 3rd Sept- 
ember,’ 1977, on which date an objection 
was filed by Smt. Har Peari vide-106-C 
to Smt. Kanti Devi’s application.’ The 
matter was thereafter heard by the 
trial court on 20th September, 1977 and 
‘by an order of that date. it held that 
it had no jurisdiction to adjudicate up- 
on the disputed: question of ‘representa- 
tion of the estate of Smt. Kaushilya 
Devi -deceased. in the appeals inasmuch 
as the two issues Nos. 8‘and 9' had been 


remitted to it by the the order dated 
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22nd March, 1977 ` under Rule 25 of 


Order 41- and not under Rule 23.. 


6.: When the record was returned to 
the lower appellate court by the trial 
court, an application (111-A) was moved 
by Smt Kanti Devi before the lower 
appellate court in Civil Appeal No. 272 
of 1973 bringing -the aforesaid proceed- 
ings taken in the trial court. to the 
notice of the lower appellate court and 


contending that the order dated 14th 
July, 1977 permitting amendment was 
wholly without jurisdiction: and even 


the plaint. had been amended without 
there being any order for its amend- 
ment, in pursuance of that order dated 
14th July, 1977; and that in the absence 
of any application for substitution by 
the defendant-appellant, the appeal had 


abated and praying that the appeal may . 


be declared to have. abated. It was. 
however added that in case the court 
held that the appeal had not abated. 
she may be substituted as the heir of 
deceased plaintiff-respondent Smt. Kau- 
shilya Devi. 


7. From the record of Suit No. 22 
of 1969 and of Civil Appeal No. 208 of 
1973, it does not appear that any such 
proceedings were taken before.the trial 
court or before the lower appellate 
court after the death of Smt. Kaushilya 
Devi. obviously because there was no 
order remitting any issue to-the trial 
court in this case. The record of the 


third suit No, 21 of 1969 or of Civil Ap- 


peal No. 10 of :1974 is not. before me and 
it is accordingly not possible for me to 
say whether or not any such proceed- 
ings were taken in that case but I be- 
lieve that the position in Suit Nos. 21 
and 22 of 1969, .and of Civil Appeals 
Nos. 208 of 1973 and 10 of ie was 
identical. 


8. The order under appeal has been 


passed ‘by the lower appellate court in 


Civil Appeal No. 10 of 1974 and it is 
said in the first paragraph of the order 
that it shall govern the other Civil Ap- 


peals Nos. 206 of 1973 and 272 of 1973. 


It is’ necessary to note that even before 


‘the application (111-A) was moved by 


Smt. Kanti Devi before the lower ap- 
pellate court in Civil. Appeal No. 272 
of 1973 on 12th September, 1978, . Smt. 


-Har Peari Devi. the second plaintiff-re- 


spondent had died on 5th June, 1978. 
Wher the case was placed before the 
lower appellate court for orders on 21st 
October, 1978. it was stated by Smt. 
Har Peari’s counsel that she had died. 
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An application dated 16th November, 
1978 (1138-C) was thereafter .made. on 
behalf of the defendant-apnellant . in 
Civil Appeal No, 272 of 1973 before the 
“ Jower appellate court that Smt, Har 
Peari Devi had. died without’ leaving any 
heirs and there was no question of any 
abatement of the appeal on her death, 
This was followed by another applica- 
tion dated 20th November. 1978 (114-Ga) 
in Civil Appeal No, 272 of 1973 before 
the lower appellate court. that the 
name of Smt. Har Peari Devi may be 
struck off from the memorandum of ap- 
peal. 

9. The impugned order, which is 
common in all the three second appeals 
before me proceeds on the basis that 
no application for substitution of the 
legal representatives of the deceased 
respondents was made within limitation 
and that, therefore, the three appeals 
had abated. It is clear from the recital 


of the facts of suit No, 108 of 1969 and- 


Civil Appeal No, 272 of 1973 arising 
therefrom, and which has given rise to 
second appeal No. 170 of 1979 in this 
Court that an application for substitu- 
tion in place of Smt, Kaushilya Devi 
deceased plaintiff-respondent No, 1 was 
made by Smit, -Kanti Devi (paper 
No. 105-A) The application was made 
before the trial court because there- 
cord of the case was in that court, The 
hearing of the two other Civil Appeals 
was not proceeded with and wasin that 
sense more or less stayed to await the 
return of the findings of the trial court 
on issues Nos, 8 and 9 which had been 
remitted to the trial court for finding 
by the lower appellate court’s order 
dated 22nd March, 1977 in Civil Appeal 
No, 272 of 1973, The parties cannot. be 
blamed for not making substitution ap- 
plications before the lower appellate 
court whether in Civil Appeal No, 272 
of 1973 or in the other two Civil Appeals 
in this situation. Moreover. an appli- 
cation for substitution made by a legal 
representative himself is not governed 
by the limitation of 90 days prescribed 
by Article 120 of the Schedule fo the 
Limitation Act, 1963. Even so the ap- 
plication of Smt. Kanti Devi for sub- 
stitution made on 21st July, 1977 in-the 
~ trial court was well within the period 
of 90 days from the death of Sm? Kau- 


shilya Devi on 6th June, 1977, The 
lower appellate court has ‘completely 
ignored the existence of the said ap- 


plication made by Smt. Kanti Devi for 
substitution in place of Smt, Kaushilya 
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Devi, The order of the lower appellate} 
Ccurt appears to me to be plainly err- 
oneous and the whole matter needs, 
to be re-considered by it in accordance! 
with law, - 


10. But contended Mr, 1 K, B. L. Gaur, 
who. as observed abovè, appeared on 
behalf of Bhagwat Saran and Rishi 


Kumar, who claimed to be the heirs 
of Smt, Har Peari Devi deceased. that 
the second appeals in this Court are 


not maintainable inasmuch as the im- 


pugned order is not a decree, 


11. Having heard learned counsel for 
all the parties on this point, it does ap- 
pear to me that the preliminary objec- 
tion raised by Mr, Gaur must prevail, 
Mr, V. K, Barman learned counsel for 
the defendant-appellant relied on Brii 
Jiyan Lal v., Shiam Lal (AIR 1950 
All 57) in this context. It was held by 
this Court in that case that where one 
of the plaintiffs died during the pen- 
dency of the suit and no application was 
made within limitation to bring his 
heirs on the record and the court 
ordered on an application made on be- 
half of the contesting defendants that 
the suit-had abated in its entirety on 
the ground that the right to sue did 
not survive-to the remaining plaintiffs 
alone and in the result dismissed the 
Suit, the order of abatement amounted 
to a decree, That is not the situation 
in the present case. Firstly it was the 
defendant who had apnealed against 
the decree passed by the trial court in 
favour of both the plaintiffs: secondly 
both the plaintiff-respondents had died 
before the impugned order was passed. 
anc further the impugned order pro- 
ceeds on the basis that no application! 
for substitution was made in respect of 
both the deceased - plaintiff-respondents, | 
Mhe. impugned order is a simple order 
declaring the -three -appeals to have} 
abated on the ground that no applica- | 
tior: for substitution had been made! 
within limitation after- the death of 
either of the two respondents, The im- 
pugned order does not - adjudicate upon 
the rights of the parties in any manner. 
‘In my opinion if does not amount to a 
decree, 


12. These tines appeals must accord- 
ingly. be dismissed as ‘not maintainable 
but in the circumstances I would leave 
fhe parties to bear their own costs and 
since the matter was not free from diffi- 
culty and the-defendant-appellant can- 
not entirely be blamed forthe result; it 


‘ 
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would be-opern to them. if so advised. 
to seek remedy under Article 226 : or 
227 of the Constitution in view of ‘the 
fact that a revision under Section 115 
of the Code of Civil Procedure as 
amended in Uttar Pradesh would also 
be not maintainable. 

Appeals dismissed. 
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Udaiveer Singh, Petitioner v. D. M., 
Farrukhabad and another, Respondents. 

Civil Misc. Writ Petn. No. 6830 of 
1974. D/- 23-1-1981. 

(A) Arms Act (54 of 1959), S. 17 — 
Revocation of licence for SBBL gun on 
ground that licensee was involved in a 
proceeding under S. 107/117 Cr. P. C. — 
Dropping of proceeding due to compro- 
mise and finding of | Sub-Divisional 
Magistrate that there was no apprehen- 
sion of breach of peace — Subsequent 
order of District Magistrate cancelling 
licence on same grounds — Order was 
illegal as based on non-existing grounds, 

f (Para 6) 

(B) Arms Act (54 of 1959), Ss. 17, 18 
(1) — Arms Rules (1962). R. 55 (b) — 
Revocation of licence for gun — Filing 
of appeal within 30 days from issuance 
of order of cancellation — It would not 
be time barred. (Para 5) 


R. C. Srivastava. for Petitioner; V. K. 
S. Chaudhary, for Respondents. 


M. N. SHUKLA, J.:— The petitioner 
held a licence for SBBL gun. A notice 
dated 20-7-1972 was served on him tọ 
show cause why his licence may not be 
cancelled on the ground that he was in- 
volved in proceedings under Section 107/ 
117 of the Criminal Procedure Code. It 
is true that such proceedings were com- 
menced against the petitioner but the 
most important fact to be noticed is that 
the parties to that case entered into a. 
compromise and in pursuance thereof 
the proceedings were dropped by an 
order dated 3-2-1973 filed as Annexure 4 
to the writ petition. The order was pass- 
ed by the Sub-Divisional Magistrate con- 
cerned. He recorded a categorical find- 
ing — “I am satisfied that there is no ap- 
prehension of breach of peace. The 
notice against the opposite parties is 
withdrawn and they are let off.” Still, 
however, the District Magistrate by his 
order dated 17-9-1973 cancelled the 
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licence’ of the petitidner. ‘The’ petitioner 
filed an appeal on 17-12-1973 which was 
dismissed by the appellate. authority. 
namely. the Commissioner. Allahabad 
Division on 1-6-1974. The petitioner has 
challenged the orders passed by the Dis- 
trict Magistrate as well as the Commis- 
sioner. As far as the appellate. order is 
concerned it proceeds on two grounds, 
Firstly, it says that the appeal had been 
field beyond the period of limitation and 
was therefore liable to be dismissed on 
that preliminary ground. Secondly, it 
also deals with the merits of the case 
and reiects the appeal on merits. 


2. We have heard the counsel of the 
petitioner as also the Standing Counsel 
on behalf of the respondents. We find 
ourselves unable to sustain the im- 
pugned appellate order on any of the 
grounds stated. therein. It has been 
clearly averred in the writ petition, and 
this material assertion has not been con- 
troverted in the counter-affidavit. that 
the order of the District Magistrate was 
issued by the office of the District 
Magistrate on 17-11-1973 and it was 
communicated to the petitioner’on the 
same date. Thereafter he applied for a 
certified copy of the order on 19-11-1973 
and the copy was ready according to the 
allegations in the counter-affidavit on 
21-11-1973 but the petitioner took deliv- 
ery of the same on 30-11-1973. In order 
to answer the first question, namely 
whether the petitioner’s appeal was bar- 
red by limitation it is necessary to refer 
to the provisions of Section 18 of the 
Arms Act, 1959, which in so far as rel- 
evant for the purpose of this case 
reads:— 

“18 (1) Any person aggrieved by an 
order of the licensing authority refus- 
ing to grant a licence or varying the 
conditions of a licence or by an order of 
the licensing authority or the authority 
to whom the licensing authority is sub- 
ordinate suspending or revoking a 
licence may prefer an appeal against 
that order to such authority (herein- 
after referred to as the appellate auth- 
ority) and within such period as may be 
prescribed: 


Provided shall lie 


that no appeal 


against any order made by, or under the , 


direction of, the Government. 

(2) No appeal shall be admitted if it is 
preferred after the expiry of the period 
prescribed therefor: 

Provided that an appeal may be ad- 
mitted after the expiry of the period 
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prescribed therefor .if the appellant person aggrieved by such order. may. 
satisfies the »ppellate authority that he within thirty days from the date of 


had sufficien. cause for not preferring 
the appeal within that period. : 


(3) The period prescribed’ for an appeal 
shall be computed in accordance with 
the provisions of the Indian Limitation 
Act, 1908, with respect to the computa- 
tion of periods of limitation thereunder”. 


3. There are two striking features of 
the above provisions which must be 
taken into account in deciding whether 
the appeal preferred by the petitioner 
could be dismissed on the ground of 
limitation. Sub-section (3) of Section 18 
makes the provisions of the Indian 
Limitation Act applicable with respect 
to the computation of period of limita- 
tion’ prescribed for filing an appeal under 
the Arms Act: From this it follows that 
the provisions of Section 12 of the Indian 
Limitation Act would also be attracted 
and the time requisite for obtaining a 
certified copy of the order must be ex- 
cluded for the purpose of computing the 
limitation. Besides. the rigour of limita- 
tion prescribed for preferring an appeal 
under the Arms Act has been whittled 
down by the Legislature by inserting 
sub-section (2) in Section 18. It permits 
an appeal being admitted even after the 
expiry of the period prescribed therefor. 
provided the appellant satisfies the ap- 
pellate authority that he had sufficient 
cause for not preferring the appeal with- 
in that period. 


4. We have already referred to the 
various dates from which the time 
spent by the petitioner in obtaining the 


certified copy of the order would be. 
clear. If this time is excluded. then. 
certainly as we shall presently show. 


the petitioner’s appeal could not be said 
to be barred by limitation. This. how- 
ever, must be clearly understood as to 
what is the date from which the period 
of 30 days prescribed for filing an ap- 
peal under Section 18 should be com- 
puted. Rule 55 of the Arms Rules, 1962 
which lays down the procedure relating 
to the appeal runs as follows:— 


“55. In any case in which an auth- 
ority issues an order— 

(a) refusing to grant or renew a 
licence, or to give no objection certificate 
for such grant or renewal. or 

(b) varying any condition of a licence 
or suspending or revoking a licence 
under sub-section (1). or sub-section (3) 
or sub-section (6) of: Section 17, the 


‘issue of the order, and. subiect to the 
proviso to sub-section (2) of Section 18 
prefer an appeal. against that order. to 
the concerned appellate authority.” 

5. The crucial words occurring in the 
above rule are- those which say that the 
appeal is directed against an order issued 
by. the authority concerned. It says “in 
any case in which an authority issues 
an order” (emphasis added). Clause (b) 
also repeats the same language and pro- 
vides that the person aggrieved may file 
tke appeal within thirty days “from the 
date of issue of the order.” Some argu- 
ment was raised before us as to what 
meaning should be assigned to the 
words “issue of the order” and whether 
that phrase is synonymous with ‘making 
of the order’ or it bears a different con- 
notation. We do not consider it necessary 
on the facts and pleadings of the instant 
case to enter into that controversy. 
Suffice it to say that the petitioner made 
a categorical averment in paragraph 17 
of the writ petition that the appellate 
order was -issued by the office of the 
District Magistrate on 17-11-1978. This 
allegation was not denied inthe counter- 
affidavit. Computing from this date. even; 
without excluding the time spent in ob- | 
taining a certified copy of the order. the! 
appeal was filed within 30 days from! 
the date of issuance of the order of can- 
cellation. Therefore. the Commissioner 
was apparently wrong in holding that, 
the petitioner’s appeal was barred bv’ 
limitation. ; 

6. We may add that the reason stat- 
ed in the appellate order for dismissing 
the appeal on merits is also devoid of 
substance. We have already referred to 
the order passed by the Sub-Divisional 
Magistrate dated 3-2-1973 which ex- 
pressly says that a compromise had been 
effected in proceedings under Sec- 
tion 107/117 Cr. P. C. and that there 
was no apprehension of breach of peace. 
It is noteworthy that this order was 
passed prior to the order of cancellation 
of licence and certainly much prior to 
the order of the appellate authority. 
Hence. on ‘the date of the impugned 
orders the grounds alleged for cancella- 
tion of licence were non-existent. The 
other two grounds mentioned in the 
order of appellate authority are wholly 
irrelevant and extraneous to the show 
cause notice issued to the petitioner 
which stated the grounds on which the 
revocation of licence was contemplated. 
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‘Thus, the appellate order as well as the 


first order cancelling the licence were 


‘apparently illegal and cannot be sustain- 


| 


ed. They are accordingly quashed and 
this writ petition is allowed with costs, 


Petition allowed, 
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Narain Singh Parihar, Appellant V, 
State of U. P.. Respondent, 


Second Appeal No, 2342 of 1974, D- 
23-2-1981.* 


(A) Arms Act: (54 of 1959), Sec, 2 
is a firearm but 
not a “prohibited arm.” : 


A pistol or a revolver is a firearm. A 
simpie pistol with a magazine contain- 
ing 7 or 8 bullets, could be ‘fired only 
once without release of the pressure on 
the trigger. For firing again, it is neces- 
sary that pressure should be released 
first and then applied again. Even if 
semi-automatic, pistol will not fall within 
definition of “prohibited arm” in Sec- 
tion 2 (i). (Paras 7, 8) 


(B) Arms Act (11 of 1878), Sec. 16 — 
Arms Rules, 1951, R.. 183 (as applicable in 
U. P. prior to 1962) — Pistol lying de- 
posited beyond prescribed period — Not 
automatically forfeited to Government 
-— Owner can transfer it to. another. 


Even though, the weapon had remain- 
ed in deposit with the State for a per- 
iod longer than . what has’ been 
prescribed under the rules, it would 
not result in automatic forfeiture of 
the weapon in favour of the State. From 
a reading of Section 16 of the Act along 
applicable in U. P. 
prior to 1962, it would be. apparent that 
a specific order forfeiting the weapon 
has to be made by the’ State. Thus, 
where a pistol remained in deposit from 
1956 and. no order -forfeiting it has been 
made by the State, the person who de- 


posited it continues te. be its legal owner - 


and he can legally transfer his proprie- 
tary rights in the pistol to. anyone hold- 
ing a licence. (Paras 9, 10) 


(C) Specific Relief Act (47 of .1963),- 


Section 34 — Suit for mere declaration 


"Against ‘decree “and judgment of K, N 
Misra, Addl. Civil J.. Jhansi, .D/-25-7- 
1974. 


‘Gus E 
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without seeking further relief — Main- 
tainability. 


Where'the plaintiff had a valid licence 
for the pistol in question, having pur- 


-chased it from its previous owner and 


the retention of pistol by the State in 
its Malkhana was unjustified and illegal, 
a mere declaration to the plaintiff 
that he was owner of pistol and was 
entitled to have it endorsed on his 
licence and also to transfer the same 
would be sufficient relief and the law 
does not require that he should further 
seek possession of pistol from defendant 
State. The possession of the State is 
only that of a trustee and it is bound 
to return ittothe person lawfully enti- 
tled thereto. Suit of plaintiff for such 
declaration is legally maintainable with- 
out seeking further relief of possession 
of pistol also. (Para 13) 


Vijay. Kumar Tewari, for Appellant; 
Standing Counsel. for Respondent. 


JUDGMENT :— The plaintiff has 
failed in both the courts below and has 
now come up in second appeal before 
this Court, 


2. The. plaint case in brief was that 
licence No. 6597 for a pistol of non- 
prohibited bore was granted to the 
plaintiff on 22nd Feb. 1964 by the Dis- 
trict Magistrate, Jhansi. On 11-9-64, 
the plaintiff purchased a .25 bore pistol 
bearing No, 42114 from one Sri. Viren- 
dra Singh, who was himself a licence- 
holder and owned the said pistol. How- 
ever, the pistol had been illegally got 
deposited from Sri Virendra Singh 
under the directions of in-charge P., S, 


Samthor, The pistol was later on de- 
posited in the Malkhana, Jhansi, With- 
out revoking or cancelling the licence 


held by Sri Virendra Singh the pistol in 
question was forfeited. According to 
the plaintiff the direction to deposit the 
weapon in the Maikhana was absolu- 
tely illegal and Virendra Singh lagally 
continued to be its owner and was 
therefore, also entitled to sell the same, 
In 1964, ‘the plaintiff applied for 
renewal of -his licence and for endorsing 
pistol No, 42114 on it for the ` years 
1965-66-67 and the same was. renewed 
for three years on 12-2-1965, After its 
renewal the licence was returned to the 
plaintiff but neither the weapon was 
endorsed on his licencé ‘nor the same 
was handed over to him in spite of re- 
peated requests. It was alleged that 
the weapon in question is not one of 
prohibited bore and therefore, the plain: 
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tiff had not violated the conditions of 
the licence. It was further alleged that 
even a notice of forfeiture was not 
given to Virendra Singh before it was 
allegedly forfeited on : 11-9-64, The 
plaintiff had validly purchased the wea- 
von from Virendra Singh under a re- 
ceipt and had also got his licence duly 
renewed. However. the authorities have 
refused to hand over the pistol to the 
plaintiff which continues to be in pos- 
session of the defendant. The plaintiff 
was thus compelled to ‘file the suit for 
declaration that he was the owner of 
the pistol in question and was also enti- 
tled to possess and dispose of the same 
and that its retention in the armoury 
was illegal. : 

8. The suit was contested by the de- 
fendant in which grant of licence of a 
non-prohibited bore to the plaintiff is 
admitted. It is also admitted that the 
licence of the ‘plaintiff was renewed: for 
the years 1965-66-67 but the defendant 
contended that the suit was bad for want 
of service of valid notice under Sec. 80, 
C. P. C, and the suit for a mere decla- 
ration was not ‘maintainable. 
plaintiff's licence was renewed for the 
years 1965-66-67 he was directed to 
purchase a weapon but Virendra Singh 
neither sold the pistol in question to 
the plaintiff nor he had any authority 
to sell the same. In fact, the pistol al- 
ready stood forfeited in favour of the 
State and. therefore, the plaintiff could 
not acquire any title to the same, it 
was further stated that although the 
pistol was entered in the arms licence 
of Virendra Singh till 1956 but there- 
after the licence was never got renew- 
ed. It is also alleged that Virendra 
Singh had voluntarily. deposited the 
weapon on -18-3-66 at the police station 


whereafter it had been forfeited in fav-. 


our of the State. It was alleged that 
the pistol was an automatic weapon and 
comes within the definition of “pro- 
hibited arms” -as defined in -the ‘Arms 
Act. The District Magistrate also had 
no authority . to issue 7 
licence for the . same . to the 
plaintiff. The plaintiff’s locus standi to 


. claim the. weapon was denied and it was 


stated that only Virendra Singh - could 
claim the pistol. if at all. 
4. The trial court framed as many 


as eight issues. On issue No. 1. 
regarding sale of the pistol by Virendra 
Singh to the plaintiff. the court . came 
to’ the conclusion that no such transfer 
had been proved and the receipt for the 
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seme had been prepared only in order 
tc save the pistol of Virendra Singh 
from being forfeited. It also held that 
the planitiff was not entitled to pur- 
chase the weapon as the same was a 
prohibited arm.. On issue No. 2 as to 
whether the pistol stood forfeited, the 
ccurt decided that in view of Rule 183 
of the Arms Rules, the pistol stood au- 
tomatically forfeited in favour of the 
State. On issue No. 3, as to whether 
the pistol was a prohibited arm, the 
court decided that it was a pro- 
hibited arm as it. was a semi-automatic 
pistol. On issue No. 4 also the trial court 
decided against the plaintiff holding 
that a suit for declaration was not main- 
tainable. Regarding issue No. 7 whe- 
ther the plaintiff had a valid licence in 
his favour the trial court held that the 
District Magistrate was not -competent 
fo issue any licence in respect of asemi- 


automatic weapon to the plaintiff. 
Other issues are not relevant for the 
purpose of this appeal. The plaintiff 


filed an appeal and the lower appellate 
court also upheld all the findings of 
the trial. court almost on the same 
grounds. Aggrieved by the decision the 
plaintiff has now come up for redress to 
this Court in second appeal. 


5. In order to appreciate the facts it 
is necessary to keep in mind that the 
original, owner of the pistol bearing 
No. 42114 was one Virendra Singh Gur- 
jar, Jamadar of District Jhansi. He 
held licence for it bearing No. 8302 
which was valid up to. 31-12-56. The pis- 
tol in question bearing 42114 was duly 
endorsed on this licence.. This licence 
was never renewed after 31-12-56. It 
is alleged that under certain circum- 
stances with which we are not concern- 
ed in this appeal, the pistol in question 
was deposited by Virendra Singh at 
P. S. Samthor ‘on 3-2-1956. Complaints 


‘ were made by Virendra Singh to vari- 


ous authorities including the then Chief 
Minister of U. P. and ultimately the 
pistol was transferred. from the police 
station and deposited in the Malkhana 
on 21-7-58. The plaintiff obtained a 
licence in 1964 bearing No. 6597. It is 
alleged that on 11-9-64, vide Ex. 2, the 
plaintiff purchased pistel-No. 42114 from 
Virendra Singh. He-.then applied. in 
December . 1964 for . renewal of his 
licence and for getting endorsement of 
pistol No. 42114 on. -his licence. „On 
12-2-1964. the licence only was renewed 
for the years 1965-66-67 in favour of 
the plaintiff. but no endorsement in re- 
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spect of pistol No. 42114 was- made 
thereon. Several repesentations -were 
‘made and ultimately it. was. informed 
that by order- of :the -Commissioner. 
Jhansi- division dated. 9-2-66. vide. - Ex. 
A-3 the pistol in question: was held to 
have been forfeited to the State and as 
Such .the. plaintiff could not legally pur- 
chase. the. same. The plaintiff . thereafter 
served notice under Section. 80, C. P. C. 
and filed the present suit. 


6. In order to decide the contro- 
versy, it is also necessary to bear in 
mind that according to the provisions of 
the Arms Act, 1878, Keeping a fire- 
arm without a licence is prohibited. 
Certain rules have been framed for 
sranting licence to the persons. It is 
only a person who holds a licence to 
possess the firearm who was entitled to 
own and possess the same. If a person 
did not have a valid licence he was duty 
bound to deposit the same in 
the Malkhana: It would. there- 
fore, be necessary for me to 
examine whether the plaintiff did 
have a valid licence for the pistol in 
auestion and whether the same could 
have been purchased by him. We have 
.seen earlier that the plaintiff was gran- 
ted licence onlv in 1964. By that time 
Arms Act, 1878 had. been repealed and 
had been replaced by the Arms Act, 
1959 which became. effective from 1-10- 
1962. In Section 2. (c).of the said. Act 
“arms” has been defined .as “articles of 
any description. design or. adapted as 
weapon. for offence-or defence. and in- 
cludes firearms, sharp edged.and other 
deadly weapons and parts of machinery 
for manufacturing .the arms. but. does 
not include articles designed solely . for 
domestic or agricultural use . such .as 
lathi or an ordinary - walking stick and 
‘weapon incapable -of being used other- 
wise than as tovs or of being converted 
into serviceable -. weapons.” This defini- 
-tion includes within its ambit fire-arms. 
Fire-arms have been. defined in Sec. 2 
” (e) as meaning “arms of any description 
: designed or ‘adapted to discharge a pro- 
jectile or projectiles of any kind. by 
the .action of any explosives or other 
„forms of energy......... ” Admittedly a 
pistol is a fire-arm. The question is 
whether it is a prohibited arm or not 
for the licence has been granted to the 
. plaintiff for a  non-prohibited arm. 
‘Prohibited arms have been defined’ in 
| $action 2 (1) of the Act, 1959 as mean- 
: ing “(i) fire-arm ‘so‘designed” or “adapted 
that ‘if pressure is applied to the trigger 
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-nistol with -a magazine 
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missiles continue to’ be discharged until 
the: pressure is -removed: from the trig- 
ger or the magzine containing missiles 
is empty.-or (ii) weapon of any descrip- 
tion designed or adapted for the dis- 
charge of any noxious liquid.: gas or 
other such thing and includes artillery. 
anti-air-craft and  anti-tank-fire-arms 
and such other arms as the «Central 
Government may, by notification in the 
official gazette, specify to be prohibited 
arm.” ' Basically, therefore. before a fire- 
arm could be termed as a prohibited 
arms, it is necessary that the system 
applied for firing projectiles should be 
such that continued firing of projectiles 
takes place-until -the pressure is re- 
leased from the trigger or the magazine 
becomes empty. This is not the case 
with a pistol or a revolver which could 
be fired only once without release of 
the pressure. For firing again. it is 
necessary that the pressure: should be 
released first and then applied again. 
For this reason. weapons of this kind 
are known as semi-automatic weapons. 
The kind of weavons which are envi- 
saged under Section 2 (1) as ‘prohibited 
arms’ are those of the nature of a sten- 
gun or a bren-gun but not a simple 
containing 7 or 
8 bullets and in which case pressure 
has to be. applied over and over again 
to fire from the. weapon. The weapon 
in question; therefore. could not be 
said to be falling within the PREND 
of prohibited arms. 
7. I have gone through the judg- 
ment `of ‘both the courts below and I 
am surprised that both of them have 
held that the 'pistól in question was`a pro- 
hibited * arm ``merely' because ‘it was a 
semi-automatic weapon. They did not, 
however, direct their attention to the 
fact that the position ‘has «materially 
changed after the ‘coming into force 
of the Act of 1959: Even under : the 
old Act there is no distinction between 
a prohibited’ arm òr a prohibited bore 
nor there is a definition given of a pro- 
hibited arm. -It is only in the rules 
made under the Arms Act, 1878 that 
certain provisions have been made ‘in 
respect ‘of various categories of arms 
regarding their possession and issuing: of 
licence in respect thereof. -It is. how- 
ever. quite clear that in 1964 when the 
licence in question. was granted. to -the 
plaintiff ---admittedly - the old Act had 
been- repealed and under the new . Act 
a pistol, even if semi-automatic, did not 
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come -within.. the. definition. of- “prohibi- 
a ‘arms’. as defined unl Seation °2 
) thereof.:- toes 
we Next question that “comes . up for 
consideration is as to whether. Virendra 
‘Singh had in fact transferred: and .was 
competent to transfer the pistol in ques- 
-tion to the plaintiff... It is said that 
Virendra Singh had deposited this pistol 
with the authorities in 1956 and his 
-licence also ceased: to be effective from 
31-12-56. In view of this fact and the 
Rule 183 framed under the Arms Act, 
_1878 the weapon stood, . automatically 
forfeited in favour. of the State. 
Rule 183 as applicable’ in U.P. prior to 
1962 prescribed. under. sub-clause (8) 
thereof the period of retention of a 
-weapon in deposit in the following 
words: -The following periods have 
been prescribed. under Section .16 (4) 
(b) (ii) as the periods after the expiry 
of which arms. ammunitions and stores, 
which are not disposed of. under Sec- 
‘tion 16 (2), shall be forfeited under 
sub-clause (3) of Section 16. Section .16 
of the Arms Act, 1878. reads as under :— 
: .'16...In certain cases arms to be de- 
posited at rolice stations. or with licens- 
-ed. dealers.— (1) ‘Any person pos- 
-sessing.. arms. ammunitions-or military 
stores the possession whereof has. in 
consequence of the cancellation .or. ex- 
-piry of a license.or of an exemption or 
«by the issue. of a notification «under S. 15 
or otherwise, -become unlawful. shall 
without unnecessary delay deposit the 
same either with officer in charge of 
the nearest police. station or,.at his op- 
stion and .subject. to such . conditions as 
the Central Government „may by rule 
prescribe. with a licensed dealer. . 
(2) When arms. ammunitions, or 
military stores have been deposited 


under sub-section (1) or, before the first. 


day, of January, 1920, under the provi- 
sions of. any law for. the time being in 
force, the depositor .shall. at any time 
before the expiry of such period as the 
Central Government may- by rule, pre- 
scribe, be entitled— a 

(a) to receive back anything so de- 
posited the possession of which by him 
has become lawful. and 

(b) to dispose, or ‘authorize the dis- 
posal of anything so deposited by sale or 
otherwise to any person. whose posses- 
-sion of the.same would be lawful: and to 
receive the proceeds of any such sale: 

Provided that nothing in this- sub-sec- 
section shall be, deemed to.authorize the 
return or disposal of anything the con- 
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‘stand - forfeited” 


‘its favour. The: two courts: 
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fiscation . of- which “has een directed 


„under §: 24s o. o’ a 


~- {3): All things dapoutad 4 as - aforesaid 
and not returned ʻ'or ‘disposed of under 
sub-section: (2) within the prescribed 
period therein referred to shall be for- 
feited to the Government. 


“(4) (a) The Central Government may 
make rules consistent with this Act for 
carrying into’ , effect ` the provisions of 
this section. i 


'(b) In particular and without prejudice 
to the generality of the foregoing provi- 


sion. the ‘Central Government may by 
rule prescribe— _ T 
_ (Gi) the conditions subject to which 


arms. ammunitions and military stores 
may be deposited with a licensed dealer 
and 


(ii) the- period. after expiry of which 
things deposited as.aforesaid shall be 
forfeited under sub-section (3). 


79. - Sub-section (3) of S. 16° merely 
grants a right or power to the Govern- 
ment to forfeit any weapon which re- 
mains ‘unreturned or undisposed of 
within the period prescribed under the 
Rules. ‘However, this cannot be spelt to 
mean ‘that ‘merely because the period 
prescribed has expired there would be 
an automatic forfeiture. of the weapon 
in favour of the State. On the contrary 
it requires that the power of forfeiture 
is actually exercised by the State. Those 
words' did not tantamount to an auto- 
matic “forfeiture otherwise the language 
would have not been “shall be forfeited” 
and instead would have been “shall 
This difference in the 
language makes it clear that the State 


‘Government.is not empowered to treat 


the weapon automatically forfeited in 
below have. 
therefore. erred in holding that merely 


` because the weapon ‘has remained in de- 


posit for a period:longer than what has 
beén prescribed under: the -rules -would 
result: iti „automatic , forfeiture of the 
wéapon.' On the othér: hand a reading of 
S’ 16 of the Arms Act. 1878 along with 
Rule’ 183 made: applicable in U.-P., it 
would be apparent that: unless a specific 
order forfeiting the weapon has been 
made, any weapon denosited with the 
State will not ‘automatically stand for- 
feited. l 


10. In view of the above discussion, 
it would be clear that even though thel ` 
weapon had remained in deposit with the 
State it did , not automatically, become 
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forfeited and . Virendra: Singh still conti- 
nued to be the legal owner of the wea- 
pon in question. It is of course true that 
unless he had a valid licence after 1956. 
he could not possess it -yet his right in 
property had not extinguished. He still 
could legally transfer his proprietary 
rights in tne pistol to any one holding a 
licence. This is what precisely was done 
in the present case. The findings. of the 
courts below to'the contrary are, there- 
fore. absolutely erroneous. 


11. This takes (us) to the condderalioú 
of the question as to whether in fact 
Virendra Singh had executed Ex. 2, the 
receipt by which the weapon in question 
purports to have been transferred to the 
plaintiff. It is admitted that the receipt 
was execu-ed by Virendra Singh. He did 
not question it. He also did not question 
that he had voluntarily transferred his 
proprietary rights in the pistol to the 
plaintiff. The State has. however, relied 
on.an application, paper No. 26-A-1 
wherein he had stated that he has sold 
the pistol to one Smt. Benibai. A mere 
recital in the document that it has been 
sold does not necessarily mean that it 
had in fact been sold to some other per- 
son. There is also on the record another 
‘document in which Virendra Singh has 
explained, that earlier-he had intended 
. to transfer this pistol to Smt. Benibai but 
later on the transaction fell through and 
it has been sold to the plaintiff. It is 
quite natural also because the weapon 
was still in the custody of the State and 
Smt. Beni Bai’'may have been interested 
in immediate possession. of the property 
sold. When this may not have been pos- 
sible, she decided to call off the deed and 
leave Virendra Singh free tosellit again. 
It appears to me that the courts below 
have been very much swayed away by 
the wrong notion that the weapon wasa 
prohibited weapon. being a semi auto- 
matic weapon and for that reason they. 
did not properly apply their mind to this 
evidence which: has been led in the case, 
I have na doubt in my mind that the 
weapon had in fact: been transferred to 
the plaintiff under receipt Ex. 2 and the 
recital in Ex. 26-A is not such as being 
sufficient to hold otherwise. - 


12. Th2 next question for considera- 
tion is whether the plaintiff held a valid 
licence in his favour. It appears that the 
‘trial court as well as the lower appel- 
late court did not ‘frame any proper 
‘issue on this point nor this- point had 
. been taken specifically in the pleadings 
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of the State. The parties were only at 
issue as to whether the plaintiff had a 
licence in respect of the disputed pistol 
which was never a case taken up by the 
plaintiff. All that the plaintiff had stated 
in the plaint was that he had applied for 
the renewal of his licence and for mak- 
ing the endorsement on it regarding 
pistol No. 42114, A look at the various 
provisions of the Indian Arms Act, 1959 
will show that Section 4 of the Act pro- 
vides for the general power by the Gov- 
ernment to require a licence by a person 
who wants to have possession orto carry 
an arm, Section 5 deals with the licence 
for the manufacture and sale of arms 
etc. S. 10 deals with the grant of licence 
for import or ‘export of arms. S. 13 
deals with the procedure for granting 
licence and lays down that for obtaining 
a licence under any of the provisions of 
Chapter 2 i. e.. Sections 3 to 12 a person 
desirous of obtaining licence has to make 
‘an application to the licensing authority 
in a prescribed form and has to pay the 
requisite fee for the same. Then only 
the licensing authority will consider the 
application whether or not to grant a 
licence in question. Rule 3 of the Arms 
Rules, 1962 provides that arms’ and 
ammunitions of various kinds will be 
such as categorised in columns 2 and 3 
of Schedule 1. The table given in Rule 5 
provides for the authorities who can 
give licence in respect of different cate- 
gories of arms and in Schedule I of the 
said rules revolvers and pistols of every 
kind are categorised in clause (a) of 
category 3. The licencing authority for 
this class of fire. arm is given at serial 
No. 3 (b) of Schedule 20f the Rules and 
it provides that the District Magistrate 
would be licensing authority. Admittedly 
in the present case the applications for 
licence have been granted by the Dis- 
trict Magistrate, Jhansi. He was under 
the rules a competent authority to grant 
the licence. It: cannot, therefore. be held 
that the licence granted to the plaintiff 
was not granted by an authority‘ compet- 
ent to do it. Since the plaintiff did have 
a valid licence which had further been 
legally renewed for- the years 1965-66- 
67, it is to be held that at the relevant 
time he possessed a. proper licence for 
pistol. Since he had validly purchased 
the pistol in dispute the authorities had 
no ground to refuse to endorse the 
said: pistol to his licence. The plea of the 
State that the pistol in question could 
not have been :transferred to the plaintiff 
as it already stood forfeited in favour of 
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the State has already been rejected by 
me. In the circumstances I find -that 
there is considerable force in the appeal 
of the plaintiff. He had a valid licenca 
for the weapon in auestion and also the 
weapon had been duly purchased by him 
from its previous owner Virendra Singh, 
The retention of the said pistol by the 
State in its Malkhana is, therefore, ab- 
solutely unjustified and illegal, 


_ 


13. ‘Lastly. it was urged on- behalf 
of the State that the suit for mere de- 
claration was not maintainable and it 
would not -provide any relief to the 
plaintiff. In a suit of this nature where 
we have found that the State is in 
custody of the weapon although its 
owner held a valid licence a mere de- 
claration to the plaintiff that he was tha 
owner of the pistol in question and was 
entitled .to have it endorsed on his 
licence and also to transfer the same 
would be sufficient relief and the law 
does not require that the plaintiff should 
further seek possession of the weapon 
from the defendant. Once it is held that 
the State was not entitled to forfeit 
automatically the weapon in question, in 
its favour after the same had been de- 
posited in the Maikhana the State has 
no lien on this weapon except that it 
has a legal right to keep it in safe cus- 
tody. The possession of the State is only 
that of a trustee and it is bound to re- 
turn it to the person who is lawfully 
entitled thereto. In these circumstances 
the suit of the plaintiff was legally main- 
tainable and he was not required to seek 
further relief of possession of the wea- 
pon also, 


14. In the resulf, appeal is allowed 
with costs. The plaintiffs suit for de- 
claration that he is the owner of pistol 
No. 42114 and that he was entitled to its 
possession and deal with in accordance 
with law is decreed, If is further declar- 
ed that the retention of the said pistol in 
ne RUR Jhansi is against law and 

egal, 
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Appeal allowed, 
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AIR 1981 ALLAHABAD 251. 
R, R, RASTOGI, J. 

Jupitar Chit Fund Pvt. Lid, Peti- 
tioner v, Dwarka Diesh Dayal and others, 
Respondents, - 

Civil Revn, No, 795 of 1978, D/="12-5- 
1981.* 

(A) Civil-P. C. ë oË 1908), Sections 
100-and 101 — Finding of fact of first ap- 
pellate Court — Interference — Trial 
Court recording finding as to existence of 


arbitration agreement between par- 
ties — Appellate Court reversing 
finding — Issue as to agreement not 


raised in written statement or by amend- 
ment thereof — Appellate Court could 
not enterjain question of fact at ap- 
pellate stage and record finding without 
affording opportunity to Plaintif to 
controvert it — High Court can interfere 
with finding of appellate Court. 


(Para 8) 
(B) Arbitration Act (10 of 1940), Sec- 
tion 2 (a) — Arbitration agreement — 


It can be an agreement terms of which 
are expressed in writing and accepted 
by both parties in writing or orally. 


Section. 2 (a) defines arbitration agree- 
ment to mean ‘a written agreement to 
submit present or future difference to 
arbitration, whether an arbitrator is 
named therein or not’. No special form 
of agreement is necessary. All that 
is required is that there should be an 
agreement and the agreement is reduced 
to writing. In other words there should 
be an agreement the terms of which are 
expressed in writing and which are ac- 
cepted by both the parties, Such act 
ceptance may be in writing or, oral, 
The agreement may be in the form of 
a signed document by one party con- 
sisting the terms and plain acceptance 
either signed or orally accepted by 
other party or in the third case, an un- 
signed document consisting the terms 
of submission to arbitration agreed to 
orally by both parties, AIR 1955 SC 
812, Rel, on, (Para 9) ~ 

(C) Arbitration Act (10 of 1940), Sec- 
tion 20 (1). (as amended by U. P. Civil 
Laws (Reformis and Amendment) Act (57 
of 1976)} —: Applicability — Reference 
made to ‘arbitrator by. plaintiff — Arbi- 


Against order of Ikramul Bari, Addl, 
Dist. J. (Court No, 10), Kanpur, D/- 
22-8-1977. : 
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trator. proceeding in matter by issuing 
notice to defendant. — Section 20 is not 
attracted. 

Section 20 (1) falis in Chap. Ill of 
the Act. Chap. II provides for arbitra- 
tion without intervention of a. Court 
where there is no suit pending. In order 
that an application may. be made under 
sub-sec. (1) there must be an agreement 


to refer and it should have been entered | 


into before a suit relating to the subject 
matter of the dispute is filed by either 
party. <A difference should have arisen 
between the parties and they or any of 
them should not have taken any proceed- 
ing under Chap. II. It is only when 
these three conditions are satisfied that 
a petition can be presented under this 
sub-section, The reference to Chap. II 
indicates that this sub-section contem- 
plates agreements to which the provi- 
sions of Chap. II would also apply, but 
it also provides that proceedings under 
this sub-section can be-taken only if 
the parties or any one of them have/has 
not proceeded under Chap. II. Therefore 
an application can be moved under this 
sub-section before reference is made to 
the arbitrator/arbitrators or the latter 
has entered on the reference. No ap- 
plication can be moved where a refer- 
ence has already been made to arbitra- 
tor/arbitrators and he/they had/have en- 
tered upon the reference but for some 
reasons or the other have not proceed- 
ed with the same. In such case it can- 
not be said that the arbitrator. has not 
entered on the reference when he has 
issued notice to the other party and pur- 
suant to the notice it appeared before 
him and filed objection. AIR 1964 All 
108 (FB), Foll: Civil Rev. No. 1019 of 
1970, D/- 6-7-1972 (All), Civil Revn. 
No. 1797 of 1979. D/- 24-7-1979 (All), 
Civil Revn. No. 2147 of 1977, D/- 24-7- 
1979 (All) and F, A. F. O. No. 338 of 
1975, D/- 5-5-1977 (All), Distinguished 
(Paras 11, 12, 13) 


Cases Referred: Chronological Paras 
(1979) Civil Revn. No. 956 of 1976, 
D/- 28-2-1979 (All), Jupitar Chit Fund 
Pvt. Ltd. v. Rajendra Singh 8 
(1979) Civil Revn. No. 2147 of 1977, D/- 
24-7-1979 (All), Radhey Shyam Mahe- 
shwari v. M/s. Jupitar Chit Fund Pvt. 
Ltd. 13 
(1979) Civil Revn. No. 1025 of 1978, 
D/- 24-7-1979 (All), M/s. Jupitar Chit 
Fund Pvt. Ltd. v, Sheetla Charan 
Srivastava 13 


Jupitar Chit Fund Pvt. Ltd. v. Dwarka Diesh Dayal 


ALR. 


(1979) Civil Revn. No. 1797 of 1979, D/- 
24-7-1979 (All), J semo Singh v. 
Jupitar Chit Fund . 13 


(1977) F. A.F. O. No. 338 of 1975. D/- 
5-5-1977 (All), Nagar Mahapalika, 
Kanpur v. Dalip Singh Vaish . 14 


(1972) Civil Revn. No. 1019 of 1970, D/- 
6-7-1972 (All), Lal Chandra v. Jupitar 


Chit Fund 13 
AIR 1964 All 108: 1963 -All LJ 693 (FB) 
: 11 
AIR 1955 SC 812 9 
ORDER :— This is an application 


under Section 115 of the Code of Civil 
Procedure preferred against an order 
passed by the Additional District Judge, 


Kanpur on 22-6-1977 dismissing the 
appeal of the plaintiff-applicant with 
costs. The brief facts are these: 


The plaintiff-applicant, Jupitar Chit 
Fund Pvt. Ltd. is a private limited com- 
pany and Yugal Kishore Mansarmani is 
its Managing Director. The applicant 
ran a chit fund scheme and defendant- 
opposite party No. 1 joined that sche- 
me on 11-4-1966 and was -allotted Chit 
No. 30, the value being Rs. 10,000/-. 
The defendant No. 1 was paid Rupees 
6,000/- after deducting Rs. 4,000/- on 
account of discount and the amount was 
repayable in monthly instalments of 
Rs. 200/- each. Defendants 2 to 4 were 
sureties and on 19-4-1966 parties en- 
tered into an agreement, one of the 
clauses of which provided for arbitra- 
tion in the event of any difference aris- 
ing between the parties. Sri Sheo She- 
khar Dikshit was named as the sole 


arbitrator. This agreement was in the 
form of the letters addressed to the 
applicant, one by defendant No. 1 and 


the other by defendants 2 to 4 and the 
case was that the acceptance on behalf 
of the applicant was made orally and 
was also implied from the course of 
conduct of the parties. 

2. Defendant No. 1 committed de- 
fault in payment of instalments, where- 
upon the applicant referred the dispute 
to the arbitration of Sri Sheo Shekhar 
Dikshit, Advocate and that case was 
registered as Case No. D97 of 1970. The 
arbitrator started arbitration proceed- 
ings and issued a notice to the defen- 
dants pursuant to which they put in 
appearance and filed an objection chal- 
lenging the arbitration agreement as 
also the making of a reference, In the 
meantime on 3-5-1976 the arbitrator 
died. The plaintiff-applicant then pre- 
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sented'’a petition under Section 20 of 
the Arbitration. Act (hereinafter the 
Act) which was registered as Suit No. 
2292 of 1976 in the’ Court of ~Munsif 
City Kanpur. ‘It’ was prayed that the 
defendants be called upon to file the 
arbitration agreement, that reference 
may be made to an arbitrator appointed 
by the Court, that the arbitrator be 
directed to file the award in. the Court 
and a decree be passed in terms there- 
of. 


3. The defendants contested the peti- 
tion on various grounds. It was con- 
tended that defendants 2 to 4 had not 
guaranteed the payment of the amount 
advanced to defendant No. 1, that they 
never entered into an arbitration agree- 
ment, that the filing of objections by 
them before the arbitrator could not 
entitle the plaintiff to file the petition 
under Section 20 of the Act. It was fur- 
ther pleaded that the suit in the pre- 
sent form was not maintainable and Sri 
Mansarmani had no authority to sign 
and file the plaint on behalf of the 
plaintiff company. Plea of limitation 
was also taken. It was also pleaded that 
reliefs 3 and 4 as claimed could not be 
granted, 


4. The trial Court framed as many 
as 10 issues and barring issues Nos. 
6, 8 and 10 the rest were decided in 
favour of the applicant. Issues Nos. 6, 
8 and 10 were as under: 


No. 6: Whether reliefs 3 and 4 of the 
plaint are beyond the scope of Section 
20 of the Indian Arbitration Act? 

No. 8: To what relief, if any, is the 
plaintiff entitled? 


No. 10: Whether in view of E 
6 and 7 of the plaint (sic) 


5. The trial Court held on issue No. 
6 that it was beyond the scope of Sec- 
tion 20 of the Act to allow reliefs 3 
and 4. In relief No. 3 the prayer was 
for a direction ‘to the arbitrator to give 
the award and file it in the Court and 
in relief. No. 4 the prayer was for the 
passing of a defence in terms of the 
award. On issue No. 10 the trial Court 
held that from perusal of the arbitra- 
tion agreement it was clear that it was 
not the intention of the parties that in 
the event of the death.of .the arbitrator 
named in the agreement the vacancy 
was required to be filled in by an 
agreement between the parties and in 
case they did not agree. then by .the 
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Court and any’ ~how -the proceedings 
would have to be taken under S. 8 and 
not under Sec. 20 of the Act and hence 
the suit was infructuous. On issue No. 8 
the trial Court held that since steps 
had been taken by the plaintiff-appli- 
cant under Chapter II of the Act and 
the arbitrator had entered upon the re- 
ference, proceedings could not be taken 
under Section 20 of the Act. Hence 
the suit was held as non-maintainable 
and further: that the plaintiff was not 
entitled ‘to any relief. 

' 6 Aggrieved, the  plaintiff-applicant 
filed an-appeal and challenged the find- 
ing given by the trial Court on these 
three issues. During the hearing of the 
appeal on behalf of the defendants op- 
posite parties findings on issues Nos. 3, 
4 and 9 were also challenged. Issue 
No. 3 was whether the parties had en- ` 
tered into an agreement to refer the 
dispute between them to the sole arbi- 
tration of Sheo Shekhar Dikshit. The 
appellate Court thus first addressed it-. 
self to the question as to whether there 
exists an arbitration agreement between 
the parties and after discussing the evi- 
dence came to the conclusion that there 
was no arbitration agreement in law 
between the parties to the case and 
thus reversed the finding on issue No. 3 
given by the trial Court. On issues 
Nos. 4 and 9, the appellate Court con- 
firmed the findings of the trial Court. 
Coming to the plaintiffs- attack to the 
findings on issues 6, 8 and 10, the ap- 
pellate Court held that since there was 
no arbitration agreement, no relief 
can be granted to the plaintiff in these 
proceedings and further that the plain- 
tiff having taken proceedings under 
Chapter II of the Act could not have 
taken recourse to Section 20 because 
there was nothing to show that the 
proceedings taken before the arbitrator 
had come to an end before petition 
under Section 20 was given. Aggrieved, 
the plaintiff seeks the revision of these 
orders by way of present application. 


7. It would be seen that two ques- 
tions fall for consideration: Firstly, 
whether on the facts of the instant case 
recourse could be taken to Section 20 
of the Act and secondly, whether there 
was any arbitration agreement arrived 
at between the parties. f 

8. I shall first take up the second 
question. As noted above the arbitra- 
tion clause is contained in two separate 
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letters of even date signed by defan- 
dant No. 1 and defendants 2 to 4:re- 
spectively to the plaintiff company. Ac- 
cording. to the plaintiff there was oral 
acceptance of that agreement on its be- 
half. The- trial ‘Court accepted this 
contention ‘and’ recorded a finding in the 
affirmative. The appellate Court, on the 
other hand, has relying on Section 2 (a) 
of the Act taken the view that there 
could not have been oral acceptance of 
the agreement and -further that Sri 
Mansarmani had not been authorised 
by the plaintiff to enter into an arbi- 
tration agreement on its behalf with 
any one. It was submitted by learned 
counsel for the defendants-opposite 
parties that the later finding is a pure 
finding of fact which cannot be chal- 
jJenged before this Court. I am not 
inclined to agree with this contention 


because no such plea was taken 
in the written | statement filed . on 
behalf of the defendants. -This con- 


tention was advanced only at the time 
of arguments without amending the 
written statement. It being a pure 
question of fact should not have been 
entertained in this manner at the ap- 
pellate stage. In the written statement 
the defendants only disputed the au- 
thority of Sri Mansarmani’ to sign and 
verify the plaint on behalf of the plain- 
tiff company. My attention was invited 
to a decision of this -Court in Civil 
Revn. No. 956 of 1976 Jupitar Chit 
Fund Pvt. Lid. v. Rajendra Singh, de- 
cided on 28-2-1979, wherein the making. 
of the arbitration. agreement in similar 
circumstances by Sri Mansarmanj ` and 
ratification of the same by the plaintiff 
company was upheld. That was also a 
ease of oral acceptance of the proposal 
contained in the letter of the subscriber 
to the Chit Fund and that- was upheld. 
A copy of this judgment was made 
available to me at the time of the hear- 
ing of this revision. In my opinion, 
therefore, the Court below erred in 
entertaining this. question of fact af 
the appellate stage and recording a 
finding on it without having afforded an 
opportunity to the plaintiff to contro- 
vert it, 


9. Apart from. this the view taken 
by the Court below that. oral accept- 
ance of such a proposal is not legally 
valid is not sound. Section 2 (a) dezines 
arbitration agreement to mean ‘a writ- 
ten agreement to submif present or 

i 
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future difference te arbitration, whether! 


an arbitrator is named > therein or 
not. It would be seen that no special 
form -of agreement is necessary. All; 


that- is required. is that there should bel 
an agreement and the .agreement is re-! 
duced to writing. In other words there 
Should -be an: agreement the terms of 
which: are expressed in writing and 
which are accepted by both the parties,! 
Such acceptance may be in writing or! 
oral, The agreement may be in the, 
form of a signed document. by both 
parties consisting of the terms, or a 
. signed document by one party consist- 
ing the terms and plain acceptance 
either signed or orally accepted by the 
other party, or in the third case, an' 
unsigned document consisting the terms] 
of submission to arbitration agreed to, 
orally by both parties. See Jugal Ki-. 
shore Rameshwar Dass v. Mrs. Goolbai 
Hormusji (AIR 1955 SC 812). This find- 
ing of the Court below however, is 
patently erroneous in law and can be 
interfered with. . 


10. Therefore, so far as this ques- 
tion, is concerned it has to be decided 
in favour of the plaintiff-applicant. 


11. Coming to the first question, the 
view taken by the Court below appears 
to be perfectly correct. Sub-section (1) 


of Section 20 of the Act as amended 
by U. P. Civil Laws (Reforms and 
Amendment) Act’ gor ST ; oÈ 1978) 


reads: 


“(1y Where any persons have entered 
into an arbitration agreement before 
the institution of any suit with respect 
to the subject matter of the agreement 
or any. part of it, and where a differ- 
ence has arisen: to which the agreement 
applies, they or any of them, instead 
of proceeding under Chapter II, may 
apply to a Court, having jurisdiction in 
the matter to. which the agreement re- 
lates, that a reference be made accord- 
ing to the agreement,” 5 


This section falls in Chapter III of the 
Act. ‘Chapter II is comprised of Sec- 
tions: 3 to 19 and provides for arbitra- 
tion without intervention of a Court. 
Chapter III ‘provides for arbitration 
with intervention of a Court whera 
there is no suit pending. In order that, 
an application may be made under sub- 
section (1) of Section 20, there must be 
an agreement to refer and it should 
fiave been entered into before a suit 
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relating to the . subject matter of the 
dispute is filed by either party. Adif- 
ference should have arisen between the 
parties and they or any of them should 
not have taken any proceeding under 
Chapter II of the Act, It is only when 
these three conditions are satisfied that 
a petition can be presented under this 
sub-section. The reference to Chapter II 
indicates that this sub-section contem-. 
plates agreements to which the pro- 
visions of Chapter II would also apply, 
but it also provides that proceedings 
under this sub-section can be taken 
only if the parties or any one of them 
have/has not proceeded under Chapter 
H. Therefore, an application can be 
moved under this sub-section before a 
reference is made to the  arbitrator/ 
arbitrators or the latter has entered on 
the reference. No application can be 
moved under this section where a re- 
ference has already been made to arbi- 
trator/arbitrators and he/they had/have 
entered upon the reference but for some 
reasons or the other have not proceeded 
with the same. This principle of law 
has been laid down by the Full Bench 
of this Court in Mangal Prasad v. 
Lachhman Prasad (AIR 1964 All 108). 


12, An attempt was made on behalf 
of the plaintiff-applicant to avoid the 
situation by contending that the refer- 
ence made to the arbitrator under 
Chapter. II of the Act by the plaintiff” 
‘being unilateral owas invalid and the 
arbitrator had no jurisdiction to proceed 
in the matter. J do not think that the 
plaintiff-applicant can be allowed to 
urge this plea when the reference was 
made by it itself. No attempt was made 
by the  plaintiff-applicant to withdraw 
that reference. If ‘the proceedings be- 
fore the arbitrator taken’ under Chap- 
ter II had come to an end either as a 


result of .some decision given by the , 


arbitrator. or as a consequence of the 
withdrawal of the proceedings the posi- 
tion certainty would have been differ- 
ent, but here it was not so. It was 
also contended that the defendants op- 
posite~parties by challenging the very 
existence ‘of the arbitration agreement 
prevented the arbitrator from proceed- 
ing in the matter. I do not find any 
merit in this contention either because 
under Section 13 (b) of the Act the 
arbitrator would haye stated. a special 
ease for the opinion of the Court on the 


question of law so involved or stated 
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the award wholly or in part, in the 
form of a special case of such question 
in the opinion of the Court. In ` other- 
words, the defence taken by the defen- 
dants-opposite-parties did not make the 
arbitrator helpless in the matter. Lastly 
I do not think that it. can be said with 
any justification that the arbitrator did 
not enter on the reference because he 
issued a notice to the defendants pursu- 
ant to which they appeared before him 
and filed their objection. Thus, the re- 
course to Section 20 was not open to 
the plaintifi-applicant in the present 
case, 
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13. My attention’ was, however, 
‘vited by the learned 
plaintiff-applicant to ` certain decisions 
o2 this Court copies of which were 
furnished before me, I find that they 
are ‘all distinguishable on facts. In 
Civil Revn. No. 1019 of 1970 Lal Chan- 
‘dra v. Jupitar Chit Fund decided, on 
6-7-1972 reference was made to arbi- 
trator under Chapter II of the Act by 


in- 
‘counsel for the 


Jupitar Chit Fund unilaterally, Lal 
Chandra on receiving notice from the 
arbitrator raised an objection that 


since there was no valid reference the 
arbitrator did not have jurisdiccion or 
legal right to proceed in the matter. 
The arbitrator thereafter declined to 
proceed further and asked the interest- 


ec party or parties to approach the 
Court for proper . and appropriate 
orders: The Jupitar Chit Fund then 
made the application under Section 20 


of the Act and it was held to be main- 
tainable. It would be seen that the 
circumstances in that case were en- 
tirely different. In Civil Revn. No. 1797 
of 1979, Jaginder Singh v. Jupitar Chit 
Fund, Civil Revn. No. 2147 of 1977, 
Redhey Shyam Maheshwari v. M/s. 
Jupitar Chit Fund Pvt. Ltd. both de- 
cided on 24-7-1979 similar references 
were made to the arbitrator under 
Chapter II, the award was given but 
the same was set aside by this Court 
for the reason that the reference was 
unilateral. Thereafter application under 
Section 20 was. given and it was held 
maintainable. It would be seen that in 
that case also the facts were different. 
Same was the position in Civil Revision 
No. 1025 of 1978, M/s. Jupitar Chit Fund 
Pvt. Ltd. v. Sri Sheetla Charan Sri- 
vastava, decided on 24-7-1979. 


- 14. The next isa Division Benth 
decision in First-. Appeal From Order 


>. 
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». No, 
Nagar 


338. of 1975 .(decided..on 5-5-1977) 
Mahapalika;. Kanpur.v.- Dalip 
Singh . Vaish. Those .preceedings. had 
arisen’ from an application under.. Sec- 
tion. 20 (4) .of the Act. The -following 
observations made by the Court. would 
go to support. the view taken above. 
“Sri J. N. Tewari -contends- that ` the 


, remedy. pursued by the plaintiff respon- 


. tion 8 of the Arbitration Act. We 
absolutely no basis for this argument. 


dent -prio= to moving the application 
under. Section .20 (4) of the Arbitration 
Act was remedy provided under Sec- 
see 


The remedy pursued by the plaintiff- 
respondent was not a remedy under 
Section 8 of the Arbitration Act, but 
was a remedy stipulated under the 
agreement between the parties. If the 
plaintiff respondent had moved an ap- 
plication under Section 8 of the Arbi- 
tration Act, then in that case, he would 
not be entitled to move the application 
under Section 20 of the Arbitration Act 
inasmuch as it was open to him, either 
to pursue the remedy under Section 8 


‘of the Arbitration Act or to pursue the 


remedy under Section 20 (4) of the said 
Act.” 

These dicisions, 
the applicant. 
-15. I, therefore, agree with the view 
taken by the Court below and hold 


therefore, do ta help 


‘that on the admitted facts of ‘the case 
‘open ` 


recourse .to Section 20 was‘ not 
in law to the plaintiff-applicant and the 


‘petition has: been rightly dismissed. 


: 16. The revision hence fails and is 
dismissed with costs to the defendants- 
opposite-parties, s 
AE Revision dismissed. 
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SATISH .CHANDRA, C..J. AND 
K. N. SETH, J. 
Mohd. Rehan Raza Khan, Appellant 


v. ‘Union of India’ and others, Respon- 
dents. i 
First Appeal No. 186 of 1968, D/- 
12-5-1981.* . i 
‘Administration. of Evacuee Property 
Act (31 of 1950), Ss. 4, 28 and 48 — 


Displaced Persons (Compensation and 
Rehabilitation) Act (44 of 1954), S. 36 — 


*Against judgment. and decree of R. R. 
Agarwal, Civil J., Bareilly, D/- 22-4- 
1968, 


FY/GY/C965/81/SMA/SNV 








‘Mohd. Rehan Raza Khan v. Union of. India 


A. I. R. 


—Suit, -. by... non-evacuee . for .. setting 
-aside sale of waqf property as evacuee 
‘property. — : Plaintiff failing to - prove 
death of. beneficiaries under -wag{ deed 
migrating to Pakistan — Suit not’ main- 
tainable — Claim dismissed by Custo- 
dian — It. could not be entertained by 
Civil Courts. 


Where a suit was filed for the de- 
claration that the waat property under 
the waqf Alal-aulad could not be trans- 
‘ferred by the Custodian as property of 
the evacuees as the plaintiff was the 
non-evacuee having interest in the waqf 
property, the suit was liable to be dis- 
missed when the plaintiff failed to 
prove that all the beneficiaries under 
the waqaf deed who had migrated to 
Pakistan were dead and the line of 
beneficiaries indicated under the waaf- 
nama had become extinct and that he 
was a beneficiary under the waqf deed 
who had interest to- maintain the suit. 
Further, this would be so in view of 
Sections 28 and 48 of Evacuee Property 
Act and Section 36 of Displaced Per- 
sons Act when the claim of the plain- 
tiff asserted before’ the authorities by 
claiming to be to mutwalli of the pro- . 
perty in question was dismissed by the 
Custodian and the Regional Settlement 
Commissioner and .that order became 
final. AIR 1968 SC 169, Rel. on; 1981 


All LJ 329. Disting.. (Paras 6. 7) 
Cases Referred: Chronological Paras 
1981 All ‘LJ 329 8 
AIR 1968 SC 169 . - 7 


AIR 1957 All 249: 1956 AH LJ 782 8 
K. N. SETH, J.:— This appeal arises 
out of a suit instituted by the plaintiff 
appellant for declaration that property 
No. W. D. 15/125 to 127 called Razvi 
Manzil situate in Mohalla Beharipur, 
Bareilly, is a waqf property and is not 
liable to be transferred by the ‘defen- 
dants as property of the evacuees. 


2. The case set up by the plaintiff 
was that under the waqfnama dated 
26-9-1931 executed by Smt. Abbasi 


Begum a waqaf was created in respect 
of the property in dispute. The Mut- 
walli appointed under the waaf deed 
and the mémbers of his family migrat- 
ed to Pakistan and the management of 
the property has been taken over by 
defendant No, 5.. Under the mistaken 
belief’ that ` since ‘all the beneficiaries 
have migrated to Pakistan defendant 
No. 5 intends to sell the property as 
evacuee property. belonging ~exclusive- 
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ly to the evacuees. The plaintiff claim- 
ed that he was the ultimate beneficiary 
under the waqf and the property could 
not be said disregarding the waaqf and 
the ultimate -benefit of the plaintiff. 
The plaintiff served a valid notice on 
the defendants under Section 80, C. P.C. 
but the 


the rights of the plaintiff. Hence the 
suit. 
3. In defence it was pleaded that 


under the waqf deed dated 26-9-1931 
Kanat Ali was the Mutwalli who 
migrated to Pakistan and he was de- 
clared an evacuee under the provisions 
of the Evacuze-Property Act and since 
the waqf wes Alal Aulad the pro- 
perty was managed by defendant No. 5 
‘as Custodian. Subsequently Wazir Ali 
migrated to Pakistan and after him the 
other two beneficiaries Sugra Begum 
and Mohammad Ali continued to live 
in the house as they had a right of 
residence. Thereafter Mohammad Ali 
also migrated to Pakistan and Sugra 
Begum was allowed to live in Gular 
Wala Portion.: She also migrated to 
Pakistan subsequently. It was asserted 
that no beneficiary under the waqfnama 
remained in India. The property was 
acquired under the provisions of the 
Displaced Persons (Compensation and 
Rehabilitation) Act and vested in the 
Central Government. It was further 
asserted that the plaintiff had no cause 
of action nor was a beneficiary under 
the deed. The defendants also pleaded 
that the suit was barred under the 
provisions of the Administration of 
Evacuee Proparty Act and the Displaced 
Persons (Compensation and Rehabilita- 
tion) Act and the Court had no jurisdic- 
tion to try the suit. A further plea was 
raised that the notice under Section 80 
C. P. C. was not valid. 


4. The triel Court held the notice 
under .Section 80, C. P, C. to be valid 
but dismissed the suit on the finding 
that the plaintiff was not a beneficiary 
and had no right to sue and that the sujt 
was barred under the provisions of the 
Administratior. of Evacuee Property Act 
and the Displaced Persons (Compensation 
and Rehabilitation) Act and the Court 
had no jurisdiction to entertain the suit. 
Agerieved by ‘the decree of- the -Court 
below the plaintiff has. come up in- ap- 
peal. 
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_ 5. There is no controversy that Smt. 
Abbasi Begum under a registered deed 
dated 26-9-1931 created a Waqf Alal 
Aulad in respect of the property in 
dispute. She named her son Kanat Ali as 
the first Mutwalli. It was further stipu- 
lated that after the death of Kanat Ali. 
Ishtiaq Ali son of Akbar’ and after him 
his eldest son and thereafter the 
eidest son generation after: generation 
shall be the Mutwalli who will 
have right of residence in the pro- 
perty. It was lastly stipulated that if 
the line of the beneficiaries indicated 
above became extinct, the income of 
the property after meeting expenses of 
the repairs etc. would be spent on the 
Mazar of Shah Mohammad Ahmad Raza 
Khan. 


6. It has not been disputed that all 
the beneficiaries under the waqf deed 
have migrated to Pakistan. The plain- 
tiff led no evidence to prove that the 
beneficiaries who migrated to Pakistan 
are dead or that the line of beneficiaries 
indicated under the waaqfnama has be- 
come extinct. The contingency con- 
templated under the waaqfnama for 
spending the income of the waaf pro- 
perty over the Mazar of Saha Moham- 
mad Ahmad Raza Khan has not yet 
arisen. It has not been established thai 
the plaintiff is a beneficiary under the 
wagf deed and has any interest to 
maintain the suit. Even if it be accept- 
ed that the plaintiff is the ultimate 
beneficiary, he can have no cause of 
action unless it is proved that all the 
beneficiaries named or indicated in the 
waaqf deed have ceased to exist. The 
plaintiff may be ultimate beneficiary 
when the beneficiaries mentioned in 
the waqaf deed become extinct. Sub-sec- 
tion (2) of Section 11 of the Administra- 
tion of Evacuee Property Act provides. 

(2) In respect of any Wagqf-alal- 
aulad, — 

(a) where the Mutawalli isan evacuee, 
the property forming the subject mat- 
ter of the waqf shall vest in the Custo- 
dian subject to the rights of the bene- 
ficiaries under the waqf, if any, who 
are not evacuees; ` 

(b) where not all the beneficiaries are 
evacuees, the rights and interests of 
such of the beneficiaries as are evacuees 
shall alone. vest in the Custodian.” 
On the admitted. facts the beneficiaries 
waqf. deed having 
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migrated to Pakistan became evacuees. 
The subject matter. of the’ wadqf con- 
sequently absolutely vested’ in the Cus- 
todian'as there was no mnon-evacuee 
beneficiary. The plaintiff -having no 
right in the property as beneficiary has 
no’ right- to sue. In ‘this. view of: the 
matter alone. the appeal ‘must fail. 

7. It is in evidence that before the 
- plaintiff his father Ibrahim Raza Khan 
was the Mutwalli of. the’ Mazar of Shah 
Mohammad Ahmad Raza Khan claiming 
to be the Mutwalli of Razvi Manzil he 
had asserted his claim before- the Cus- 
todian of Evacuee Property. The Cus- 
todian and Regional Settlement Com- 
missioner’ by his order dated 7-3-1962 
dismissed the claim. The revision filed 
against that order was dismissed on 
10-6-1964. That order* became final. Sec- 
tion 28 of the Administration of Eva- 
cuee Property Act provides :— 

“Save as otherwise’ expressly provid- 
ed in this Chapter, every order made 
by the Custodian-General, Custodian, 
Additional Custodian, Authorised De- 
,puty Custodian, Deputy Custodian - or 
Assistant Custodian shall ‘ be final and 
shall not be called- in question’ in-any 
court by way of ‘appeal or revision or 


in any original suit, application or execu- . 


tion proceeding.” 
Section 46 of the ° 
Evacueée Property Act 
terms:—— 


“Save as otherwise ‘expressly provid- 
ed in this Act, no Civil or Revenue 
Court shall have jurisdiction — i 


(a) to entertain or adjudicate upon 
any question .whẹther any property or 
any right to or interest in any property 
is or`is not evacuee property; or 

(D)e iiien 

(c) to question the: legality. of any ac- 
tion taken by the.Custodian-General or 
the Custodian under this Act; or `| 

(d) in respect of any matter which 
the Custodian-General or the Custodian 
is empowered by or under this Act to 
determine,” 

Similarly. Section 36 of the’ Displaced 
Persons (Compensation and Rehabilita- 
tion) Act bars the jurisdiction of the 
civil Court to entertain any ` ' suit or 
proceeding in respect of ‘any ` matter 
which the Central Government _ or any 
Officer or Authority appointed | under 
this Act is empowered by’ or. under 
this Act to determine. As observed by 
the Supreme Court in Custodian, Eva- 


Administration -of 
is in these 
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cuee Property v. Jafran Begum, (AIR 
1968 Sc 169) the’ jurisdiction ` of- the 
civil or. revenue Court is barred under 
Seciion 46 and no such Court can 
entertain any suit or adjudicate upon 
any question’ whether a particular pro- 
perty or right to or interest therein is 


. Or is -not evacuee property. The deci~ 


sion is made final © whether based on 
issues of law or fact by Section 28 and 
Section. 46 bars the jurisdiction of civil 
and revenue courts in matters which 
are decided . under. Section 7 whatever 
may be the basis ‘of the decision, whe-~ 
ther issues of fact or of law and . whe- 
ther simple or complicated. The ‘claim 
of the plaintiff that as non-evaċuee 
beneficiary he had interest in the pro- 
perty in dispute could not be entertain- 
ed by the civil Court. 


: 8. Learned counsel for the eal 
lant contended that since ‘the ‘property 
in dispute was. admittedly waqf - pro- 
perty the nature of the property could 
not be changed and it could: not be 
transferred by the Custodian and there- 
by change its inalienable - character 
under the’ Muslim. law. Reliance- was 
placed on a decision of a learned ‘single 
Judge of this Court in Mohd. :. Sadiq 
v. Amanat. Ullah, Second Appeal “No. 
2493 of 1972 decided on 11-2-1981: {re- 
ported’ in 1981 All LJ 329). The prin- 
ciple laid down in that case’ has no 
application im the present case as the 
property involved in that case was not 
evacuee property and the rights under 
the provisions of the Administration of 
Evacuee Property Act were not at all 
involved. Section 4 of the Administra- 
tion of Evacuee - ‘Property Act- lays 
down :— 

"4, - Act to aveid other laws — ay 
The provisions-of this Act and of the 
rules and orders made -thereunder shall 
have effect notwithstanding anything 
inconsistent therewith contained in any 
other law for the time being in force 
or in: any: ‘instrument having’ effect by 
virtue, of any such | law. 

(2) Sesvere vives aces e 
A Bench of this baat ‘in The “Custo- 
dian, Evacuee Property v. Smt. Bibijan 
(1956 All LJ 782): (AIR 1957. All 249) 
held that by ‘virtue of Section 4 of the 
Act the „provisions of Section 11 which 
provides that ‘in respect. of any Waqaf 
Alal Aulad, where the Mutwali is an 
evacuee, the property forming the sub- 
ject matter ‘of the -waaqf shall’ vest in 
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the Custodigén subject to the -rights of 
the. beneficicries under the wakf, if 
any, who are not: evacuees will over- 
ride the rule under’ the Mohammedan 
law that wagf property vests in God. 
The property in question having vested 
in the Custodian is ‘liable to be dealt 
with under the provisions of the Admin- 
jstration of Evacuee Property Act and 
the Displaced. Persons (Compensation 
and Rehabili-ation) Act-and the declara- 
tion sought for must be ` held to be 
misconceived. 

9. No. other point haat been pressed 
for considerstion. . 

10, The appeal has no merit ‘and is 
dismissed wiih costs. 

Mop dismissed. 
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Smt. Saraswati Devi, Applicant v. B. 
C. Kundu and another, Respondents. 


Civil Revn No. 589 of: :1978, D/- 8-5- 
1981”. : 


Civil P. C. (5 of 1908), o. 15 R. 5, (as 
amended- by U. P. Laws (Reforms and 
Amendment): Act (1976)) — Striking of, 
of defence — Power as to, is discretionary 
— Tenant depositing entire rent on 
date mentioned in notice — Application 
for striking off defence on account: of 
failure te deposit interest — 
Tenant depositing such interest before 
application ceuld be disposed of — Re- 
fusal to strike off defence — Discretion 
exercised, is not liable to be interfered 
with. 


Where the date in the notice issued to 
the tenant was for hearing and on that 
date, the tenant deposited the entire ar- 
rears of rent and when an application 
for striking off the defence of a tenant 
for not depositing the interest on amount 
of rent the tenant had made a repre- 
sentation and deposited the amount of 
interest before the matter in such ap- 
plication could be disposed of, the or- 
der of the Court refusing to strike off 
the defence was not liable to be inter- 
fered with as O. 15, R. 5 only vests a 
discretion in the Courts to strike off 


*Against order of S. K. Verma, J., Small 
Cause Court, Allahabad, D/- 15-12- 
1977. i i 
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the defence. and does’ not compel it to 


do so. 1980 All LJ 690, 1980 All LJ 
695 and 1980 Al we ad (SCY Rel. ‘on. 
(Para 7) 

Cases Referred: Grodi Parag 
1980 All WC 395 (SC) : 5 
1980 All LJ 695 i "57 
1980. All LJ 690 ` i ra 4 
Vindheswari Prasad, . for Applicant; 


Om Prakash Agrawal, for Respondents. 

ORDER :— This is plaintiff’s revision 
under Section 25 of the Provincial Small 
Cause Courts Act. The brief facts' are 
these. The plaintiff Smt. Champa 
Devi {who died during the: pendency of 
the suit) and Smt. Saraswati Devi were 
owners of house No. 26-D Charu Chan- 
dra Mitra’ Road, Allahabad and the de- 
fendant opposite party was a tenant of 
a portion of it on a monthly rent of 


Rs. 50/-. The defendant committed 
default in payment of rent and ` after 
terminating his tenancy the plaintiff 


filed a suit for his eviction and for ar- 
rears of rent and damages. Ad litem 
E future interest was also claimed. 

2. ` The stit was filed on small causes 
court side.in the court of Judge, Small 
Causes, Allahabad and a summons was 
issued to the defendant fixing 26-7-1977 
for hearing. That summons was duly 


_served. The defendant appeared on that 


date and filed written statement and on 
that very date he also deposited the 
entire amount of rent along with water 
tax payable by him till 31-7-1977. He 
however, did not deposit the interest 
on the amount claimed. On that ac- 
count the plaintiffs moved an applica- 
tion (13-c) on. 25-10-1977 under Order 15, 
Rule 5 of the Code of : Civil Procedure 
for striking off the defence. The defen- 
dant filed an objection (14-C) on 16-11- 
1977 and also deposited the requisite 
amount of interest on 17-11-1977. After 
hearing parties, the trial court observed 
that inasmuch as substantial compliance 
of the provisions contained in Order 15, 
Rule 5 had been made, there was no 
justification for striking off the defence 
and on that view dismissed the plain- 
tiffs application. The present revision 
has been preferred against this order. 
3. By means of the amendment in- 
troduced by the U. P.- Civil Laws (Re- 
forms and Amendment) Act, 1972 Order 
15. Rule 5 of the Code of Civil Proce- 
dure was amended providing for strik- 
ing off the defence’ of a tenant de- 
fendant in the event of his failure to 
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deposit the entire arrears of rent ad- 
mitted to be due from him along with 
certain other sums of money mentioned 
in Order 15, Rule 5 on the first date 
of hearing. That rule was amended by 
this court and subsequently by Uttar 
Pradesh Civil Laws (Reforms and 
Amendment) Act, 1976; this rule was 
substituted and sub-rule (1) thereof 
reads as under :— 


“5, Striking off defence on failure to 
deposit the admitted rent, etc. — (1) 
In any suit by a lessor for the eviction 
of a lessee after the determination of 
his lease and for the recovery from him 
of rent or compensation for use and oc- 
cupation, the defendant shall, at or be- 
fore the first date of hearing of the suit, 
deposit the entire amount admitted by 
him to be due together with interest 
thereon at the rate of nine per sent per 
annum and whether or not he admits 
any amount to be due, he shall through- 
out the continuation of the suit regular- 
ly devosit the monthly amount due with- 
in a week from the date of its accrual, 
and in the event of any default in mak- 
ing the deposit of the entire amount ad- 
mitted by him to be due or the month- 
ly amount due as aforesaid, the court 
may subject to the provisions of sub- 
rule (2) strike off his defence.” 


Explanation I to this sub-rule defines 
the expression ‘first hearing’ to mean 
the date for filing written statement or 
for hearing mentioned in the summons 
or where more than one of such dates 
are mentioned, the last of the dates 
mentioned. The expressions “any 
amount admitted by him to be due” and 
“monthly. amount due” have been re- 
spectively defined in Explanations II and 
III. It is not necessary to reproduce the 
same for the present purpose. Sub- 
section (2) says that before making an 
order for striking off the defence, the 
court may consider any representation 
made ky the defendant in that behalf 
provided such representation is made 
within ten days, of the first hearing or, 
on the expiry of the week referred to 
in sub-section (1) as the case may be. 
Sub-section (3) and the two provisos 
thereto are not relevant for the point 
under consideration. 


4. It would be seen that the mate- 
rial expression is the first date of hear- 
ing and as noted above that has been 
stated to mean the date for filing writ- 
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ten statement -or for hearing mentioned 
in the summons. Two questions’ arise in 
this behalf: whether this provision is 
mandatory or directory and secondly, 
what is the import of the expression 
‘first date of hearing’. In so far as the 
first question is concerned in Brij Gopal 
v. Ratan Chand (1980 All LJ 690) it has 
been laid down by a Division Bench of 
this Court that till the first hearing of 
the suit takes place the tenant can save 
himself of the consequences of being in 
default by his own action by deposit- 
ing the arrears of rent and if that is 
done, then no question of making a re- 
presentation by him arises. Such a re- 
presentation for extending the time for 
depositing the arrears of rent, can- be 
made only after the first hearing of the 
suit takes place. It has been further 
laid down that the Rule neither pro- 
vides that an order striking off the de- 
fence must be made simultaneously with 
the commission of default nor does it 
lay down any time limit for making 
such an order and there is nothing in 
the rule which prevents a tenant from 
making a representation before an order 
striking off his defence is actually made. 
Where before an order striking off the 
defence is’ made, the tenant makes a 
representation seeking further time for 
depositing the arrears, the cour: has 
to, before making such an order, con- 
sider the representation and it will be 
able to.make the order striking off the 
defence only, if it finds that the ex- 
planation given by the tenant is un- 
satisfactory or that he has failed to 
make out a case for extension of time. 


5. Following this decision a learned 
judge of this Court in Benaras Educa- 
tion Society v. Vth Addl. District and 
Sessions Judge (1980 All LJ 695) has 
taken the view that this rule does not 
compel the court to strike off the defence, 
It only vests a discretion in the court to 
strike off the defence. In Ved. Prakash 
Wadhwa v. Vishwa Mohan (1980 All WC 
395 (SC)) while considering the import 
of similar expression “at the first hear- 
ing of the suit” occurring in Section 20 
(4) of the U. P. Urban Buildings (Re- 
gulation of Letting; Rent and Eviction) 
Act, 1972 the Supreme Court has taken 
the view :— : 

“What is the first hearing of the suit? 
Certain decisions have been cited before 
us of the Allahabad High Court which- 
indicate that the first hearing of the . 
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suit is when, after the framing of issues 
a suit is posted for -trial, that is, pro- 
duction of evidence. 
č State statutes: where procedure has to 
be pronounced upon, the practice of the 
court is the best guide to interpretation 
and the Allahabad High Court having 
pronounced upon the question we think 
we- should ordinarily accept such in- 
terpretation unless there is something 
revoltingly wrong. about the con- 
struction.” 


The interpretation put by this court on 
these words was approved by the Sup- 
reme Court. In other words, the ex- 
pression ‘at the first hearing of the suit 
means the date on which the 
r posted: for trial or production of evi- 
dence. > 
6. In view of the discussion above, 
without pronouncing on the aspect as 
to whether the provision is mandatory 
or directory two ‘principles seem to be 
established: Firstly that Order 15, Rule 
5 only vests a discretion in the court 
to strike off the defence and does not 
compel it to do so and secondly that 
first hearing of the suit means the date 
posted for trial or production of evi- 
dence. 


7. In the present case, of course, the 
notice issued to the defendant opposite- 
party for 26-6-1977 was for hearing and 
on that date the defendant appeared and 
- deposited: the entire amount of arrears 
of rent and damages as also water tax 
due up to 31-7-1977. He, of course, 
did not deposit the amount of interest. 
The suit, however, was not taken up 


ion that date for hearing. Before the 
hearing could take place, an applica- 
tion was given on behalf of the 


plaintiff-applicant for striking off the 
defence on account of the aforesaid de- 
fault, but before that matter could be 
disposed of, the defendant-opposite- 
party made a representation and deposit- 
ed the amount of interest as well. In 
my opinion, therefore, in these circum- 
stances it cannot be said that the dis- 
‘jseretion vested in the court below has 
been exercised capriciously or arbitra- 
rily so as to justify any interference by 
this court. Apart from this in Benaras 
Education- Society (1980 All LJ 695) 
(supra) it has also been held that an 
order striking off the defence even if 
not challenged immediately can be. chal- 


Noor Mohammad Khan v. Rashid -Ahmad 


In the matters of' 


‘suit -~is__ 


“under O. 9, R. 13 of C. P.C 
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lenged subsequently along with the final 
decree made in the case. 

8 In view of the above Aiseusson, 
this revision fails and is dismissed with 
costs to the defendant-opposite-party. 

Revision dismissed. 
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Noor Mohammad Khan, Petitioner v. 
Rashid Ahmad and others, Respondents. 


‘Civil Revn. No. 2088 ‘of 1978, D/- 6-3- 
1981.* 


(A) Provincial Insolvency Act (5 of 


_ 1929), Section 75 — Appeal before Dis- 


trict Court against order passed by Trial 
Court on application. under O, 9, R. 13, 
C. P. C. in exércise of insolvency juris- 
diction — Maintainable. 


Where the order. was passed by the 
Trial Court on an application made 
in ex- 
ercise of insolvency jurisdiction, appeal 
before District Court against such order 
would be maintainable. Case Law dis- 
cussed., (Para 5) 
_It is well settled that an appeal lies 
to the District Court from a decision 
“come to or an order made in exercise 
of insolveney jurisdiction”. (Para 5) 

(B) Provincial Insolvency Act (5 of 
1920), Section 75 (1) First Proviso — 
Revision before High Court — Inter- 
ference — Setting aside of ex parte 
order discharging insolvent by Trial 
Court and Lower Appellate Court not 
for sufficient cause for non-appearance 
of creditor opposing application for 
discharge, but on irrelevant considera- 
tions — High Court can interfere with 
concurrent order, . (Civil P. C. (1908), 
Section 115 — Provincial Small Cause 
Courts Act (1887), S. 25). 


Where both the Trial and the Lower 
Aprellate Courts set aside the ex parte 
order discharging an insolvent without 
recording any sufficient cause for non- 
appearance of the creditor opposing the 
application for discharge on the date 
fixed but by being influenced respec- 
tively by such considerations as that the 
insolvent was possessed of sufficient pro- 


*Against judgment and order of V. S. 
- Kulshrestha, 5th Addl. Dist. J. 
Moradabad, D/- 25-4-1978. 
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‘perty'to discharge -thè debt and that the 
creditor, has a right to oppose discharge 
application, the High ‘Court’ could. inter- 
fere with the concurrent order’ of the 
Courts: below. 1979- All ‘WC 746; AIR 
1938- Bom 223 and AIR 1969 SC 1344 


Rel. on. (Para 7) 
Cases Referred: Chronological Paras 
1979 Al WC 746 tay Ssn, Fi 6 
AIR 1970 Andh Pra 289 . 4 
AIR 1969 SC 1344 . 6 
1964 All’ LJ 38 “45 
1964 All LJ 812 | 
AIR 1948-Mad.520° ` a c4 
AIR 1938 Bom 223 ‘ ` 6 
‘ATR: 1936 AH 80:1936 All LJ 9. : 6 


Vishnu” Sahai and B “Dayal, for Peti- 
tioner. a 


ORDER: = This is- a revision ünder 
Section 75 of the. , Provincial Insolvency 
Act, hereafter ‘the Act.’ The brief facts 
are these, The applicant Noor Moham- 
mad Khan was adjudged ‘as insolvent by 
order. dated 21-1-1973. and one year’s 
time was specified for making an | ap- 
plication for discharge... In pursuance. of 
that order the applicant made such an 
application under Section 41 (1) of .the 
Act. An ex parte order was passed on 
that application on 2-11-1976 discharg- 
ing the applicant. On °30-11- 1976 Rashid 
Ahmad, opposite party No. 1 filed an 
application under Order 9, Rule 13 
C, P. C. for the setting aside of that 
order. He filed an affidavit in support 
of that application, The ground ‘taken 
by him was that his brother had met 
with an accident at Delhi and in ‘that 
connection he had gone to Delhi- and 
had not been able to appear on the date 
fixed. That application was contested 
by the applicant and he also filed a coun- 
ter-affidavit. He disputed that Rashid 
Ahmad’s brother had met with any ac- 
cident and asserted that on the date 
fixed: i.e. on 2nd November, 1976, 
Rashid Ahmad was present. 


_2. The court of first instance allowed 
the application of Rashid Ahmad and set 
aside the order dated 2nd November, 
1976. Aggrieved the applicant filed an 
appeal under Section 75 of the Act 
which came up for hearing before the V, 
Additional District Judge, Moradabad. 
The learned Additional District Judge 
took the view that since the trial court 
chad allowed the application made under 
Order 9, Rule 13 C. P. C. no appeal lay 
against that order under Order 43, 


Noor Mohammad Khan v. Rashid: Ahmad: 


AER. 


C.. P. C. In his opinion Section :75 of 
the Act was not applicable tothe case 
and the remedy of the -applicant’:: was 
‘that he could ‘have’ moved a revision’ 
application under Section 115'C.-P. C. 
before the “High Court. -The lower ap- 
pellate Court considered" the matter on 
merits‘:as well and:concurred with the. 
view which had been taken by the trial 
‘court. `- In` the’. result, ‘the appeal was 
dismissed, The present revision has 
been directed against this order, 


3. The first submission „made , before 
me on behalf of the applicant was that 
his appeal under Section 75, of” “the Act 
was clearly maintainable” and ‘the view 
taken. by the lower appellate -Court is 
erroneous, ., After hearing counsel ` for 
parties I am not inclined to: agree with *- 
this contention. Section 45 of the Act 
provides for general powers .of Courts. 
In so far as it is relevant for the present 
purpose it reads :— ` 
. “5 (1) Subject to the provisions of this 
Act, the Court in regard to the proceed- 
ings under this Act. shall have the same 
powers and shall follow the same pro- 
cedure as it-has and follows in exercise 
of the SHENG civil jurisdiction. . ; 

(2) ck eehaiinieed Neste’ 

It would be seen that part I of this 
Act provides for constitution and powers 
of the Court and Section 3 (1) says that 
the’ District: Courts shall be the courts 
having jurisdiction under this Act. 
Section 5, as: noted: above, provides for 
general powers of Courts and empowers . 
the courts in regard to proceedings 
under this Act to have the same powers 
which ‘a court of original civil jurisdic- 
tion has and also to follow the same 
procedure as is followed, by the latter. 
In other words for matters of procedure 
the provisions of the Code of Civil Pro- 
cedure have been extended to the pro- 
ceedings under this Act. On. this view, 
certainly for setting aside the ex parte 
order the remedy of the opposite party 
lay by way ofan application under O. 9, 
Rule 13 C. P. C. The question, --how- 
ever, arises if once an order has been 
passed under Order 9, Rule 13 C. P. C. 
for further remedy it is only the provi-\ 
sions of the Code which have to be look- 
ed into or it is to be pursued on the 
basis of the provisions made in the Act. 
In my opinion it is only for the pur- 
pose of procedure which is to be fol- 
lowed in regard to the proceedings 
under this Act that the provisions of 


x 


wey 


‘of insolvency jurisdiction and 


` 
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C. P. C. have been extended. When 
the matter comes to: substantive rights, 
one has to find out provisions for them 
in the Act itself. Right of. appeal isa 


substantive right. and it is Section 75- 


of the Act which provides for the filing 


of appeal’. Sub-section’ (1) will be re~ 
levant for the present purpose. It 
reads :—— Sake os ; ae 


“75 (1) The debtor, any creditor, the 


receiver or any other person’ aggrieved 
by a decision come to or an „order made 
in the exercise of insolvency’ jurisdic“ 
tion by a court subordinate to a Dis- 
trict Court may appeal to the District 
Court, and the order - of the District 
Court upon such appeal shall be final: 
Provided that the High Court, for the 
purpose of satisfying itself that an 
order made in any appeal decided by 
the District Court was according to law, 
may call for the case and pass such 
order with respect thereto as it aes 
fit. ” 
The sd proviso to this sub-section 
as also sub-sections (2}, (3).and (4) are 
not relevant for the present purpose. 
It would be seen that the key words 
which confer a right of appeal used in 
sub-section (1) are “aggrieved by a deci- 
sion come to or an order made in the 
exercise of insolvency jurisdiction”. In 
other words the impugned decision 
order should have. been passed in the 
exercise of the insolvency jurisdiction. 
Further, the words “by a decision come 
to or an order made” are words of a 
wide amplitude. They will certainly 
cover the impugned: order which had 
been made by the trial court in exercise 
against 
that order an appeal did lie to the Dis- 


trict Court to which such court, was 
subordinate. 

4. In re Pedda Iswara Reddy, AIR 
1948 Mad 520 one of the impugned 


orders was granting an application under 
Order 1, Rule -10 C. P. C. praying: that 
certain ` alienees from the insolvent may 
be added as party respondents to an 
insolvency application, and:an order ex- 
cusing delay in filing the former applica- 
tion. The question’ for decision was 
whether an appeal lay to the District 
Court from such orders. .The view 
taken by the court was that “Section 5 
cannot override the provisions'.of Sec- 
tion 75 in so far as the-latter section 
confers right of appeal im any instance. 


‘It is not permissible to read the provi- 
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sions of. Section 75 with a further modi- 
fication that the provisions are sub- 


. ject to the provisions-of the Civil Pro- 


cedure Code in regard to appeals.” The 
court proceeded to observe that the 
only question, therefore, for considera- 
tion was whether the.orders made are 
orders made or decisions come to in the 
exercise of insolvency jurisdiction and if 
they are so, than appeals lie to the Dis- 
trict Court. On the facts of that case 
the answer given was in the affirmative. 
This decision was: followed by the. 
Andhra Pradesh High Court in G.N. Mal- 
liah v. Laxmayya, AIR 1970 Andh Pra 
286 and an order of the. subordinate 
court condoning delay in proceeding: 
under the Act’ was held appealable to 
the District Court. There is a decision 
of our court as well in Dwarka Dass v. 
Kanhaiya: Lal, 1964 All LJ 38° and 
therein the scope’ of the expression “a 
decision come to or an order made” was 
explained: The view taken was that 
the expression “a decision come to” in 
the exercise of insolvency jurisdiction 
includes a finding upon an issue mate- 
rial to. the determination of the entire 
case. - There is nothing in Section 75 (1) 
to curtail the right to one of an appeal 
against a-final. decision only. In that 
case the question was as to whether an 
appeal lay under Section 75 (1) against 
an order holding that the petition is 
maintainable and it was held that the 
appeal owas maintainable. {Also see 
Laloo Ram: v.. Har Narain Lal reported 
at page 812) in the same volume) (1964 
All LJ). 


5. Learned counsel for the opposite 
parties, however, contended that under 
Section 75 (1) an appeal against an in- 
terlocutory order is not provided for 
and in support of his contention he cited 
a cecision of this Court in Wali Moham- 
maid v. Higan. Lal, AIR 1936 All 80., In.: 
that cáse during the pendency of appeal 
the. District Court. had passed an. order 
impleading the legal representatives of 
the deceased debtor and the question 
was as to whether against that order a 
second appeal lay before this court. It 


was held that no such appeal lies. This 
cas2 was considered in Dwarka Dass 
{Supra) and the view taken was that 


in che case..“the court was not concerned 
with the meaning of the word” decision 
"with reference. to an Insolvency court.” 
In my -obinion. therefore. the decision in 
Wali Mohammad’s. case will not be of 
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much: help to- thé‘ opposite parties and 
in view of what has been discussed 
above, it is now settled that. an appeal 
lies to the District Court from a deci- 
sion “come (to?) or an order made in 
exercise of insolvency jurisdiction”, 
Since in the instant case the order on, 
the anplication of opposite party No.. i 
under Order 9, Rule 13 C. P. C. was 
passed ‘by the trial court in the exercise 
of insolvency jurisdiction, appeal lay. 
against it to the District Court to which 
it was subordinate, The view taken to 
the contrary by the lower appellate 
Court is erroneous in law. 


6. The next question is as to whether 
this court can interfere in the concur- 
rent finding recorded by the courts be- 
low that the opposite party No. 1 had 
been able to establish that there was 
sufficient cause for his non-appearance 
on the date fixed. As for the powers 
of this court while deciding a revision 
under the first proviso to Section 75 (1) 
of the Act or Section 25 of the Provin- 
cial Small Cause Courts Act reference 
may be made to the decision of a Divi- 
sion Bench of this Court in Laxmi 
Kishore v. Har Prasad Shukla, 1979 All 
WC 746. It has been laid down that the 
Court deciding a revision under Sec- 
tion 25 of the Provincial Small Courts 
Act has to satisfy itself that the trial 
court’s decree or order is according to 
law. The question arises‘ as to what. is 
meant by a decree or order according 
to law and for that purpose some of 
the instences given by Beaumont. C. J. 
in Bell and Co. Ltd.v. Waman Hemraj, 
AIR 1938 Bom 223 were quoted with 


approval. These instances are:- where 
the court had no jurisdiction in the 
matter, where a party had not been 


given a proper opportunity of ‘being 
heard. or that the burden of proof had 
been placed on the wrong shoulders ‘or 
where the court had passed its decision 
on evidence which should not have been 
admitted The court can interfere where 
it comes to the conclusion that there has 
not been a’ proper trial according to 
law. Certainly the court ought not to 
interfere merely because it thinks that 
possibly the Judge who heard: the case 
may have arrived at a conclusion: which 
the High Court would*not have: arrived 
at. Reference was also made to the deci- 
sion of the Supreme Court in © Malini 
‘Ayyappa Naicker v. Seth Manghraj 
Udhavdas: Firm, AIR 1969 SC 1344 


Noor Mohammad Khan v: Rashid Ahmad 


ALR, 


where the phrase “according to law” 
occurring in the first proviso to- Sec- 
tion 75 (1) of the Act was under con- 
sideration. It was observed that while . 
exercising that power the High Court 
is by .and large bound by the findings 
of fact reached by the District Court. ` 


7. It has been submitted before me 
on .behalf of the applicant that in - the 
instant case the finding of the trial 
court is vitiated because instead of 
giving a finding on the question involved, 
the finding was given on another con- 
sideration and it was that the insolvent 
was possessed .of sufficient property to 
discharre his debt. The appellate court 
did record a finding of affirmance but in 
doing so, it did not take into considera- 


tion the merits of the case rather was +, 


led away by considerations that a credi- 
tor has got a legal right to prosecute 
and oppose the discharge application or 
else the purpose of adjudication of a 
person as insolvent will be defeated and 
then proceeded to observe that the 
affidavit of the creditor was in affirma- 
tive about the fact in respect of the 
allegation about his brother at Delhi and 
the same could not be successfully con- 
troverted in the counter affidavit filed 
by the insolvent. According to the 
learned counsel there was a misreading 
of the counter affidavit which had been 
filed by the applicant in the case. Ac- 
cording to the learned counsel for the 
opposite party No. 1 it was a clear find- 
ing of fact recorded by the courts below 
On an appreciation of the two affidavits 
and this court will not be justified in 
interfering with the same. In my opi- 
nion the finding recorded by both the 
courts below is vitiated and this cour’ 
ean interfere. As noted above, the ques- 
tion for consideration was as to whe- 
ther there Was or not sufficient cause 
shown for non-appearance on the date 
fixed in the case. The trial court in- 
stead of adverting to this aspect of the 
case addressed itself to the ~ financial 
condition and the paying capacity of the 
insolvent. The appellate court as. well 
instead of recording any clear finding 
in regard to the sufficiency of cause per- 
suaded itself to’ be influenced by the 
fact that the creditor has a right to pro- 
secute and oppose the discharge applica- 
tion and secondly: that the allegation 
made in the affidavit had not been con- 
troverted by the other side. There was 


-~ a' clear misreading of the affidavit which 


wy 
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‘had been filed by the present applicant 


in the case. He has. stated in his affi- 
davit that on the date fixed Rashid was 
present in Amroha. He has also staced 


that on that date Rashid Ahmad kad 


not gone to Delhi. Anyhow this isa 


.question which should -be:- gone into and 


decided , by the fact finding - authority 
and in my opinion the matter should be 
referred back for reassessment of the 
evidence and for giving a foting in fhis 
behalf. 

8. In the result, therefore, the revi- 
sion succeeds and is allowed and the 
order passed by the lower appelkate 
Court is set aside. The appeal is re- 
stored to its file with a direction ‘to de- 
cide it according to law. There will be 
no order as to costs in this court. 


Revision allowed. 
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Surajpati and others, Petitioners v. 
Dy. Director of Consolidation, Allaha- 
bad and others, Respondents. 

Civil Misc. Writ Petn. No, 3562. of 
1972, D/- 24-2-1981. 

(A) Civil P. C. (5 of 1908), Secrion 


11, Explanation 6 — Applicability — 
Suit filed under Sections 59/49, U. P 
Tenancy Act, 1939, by opposite parties 
Nos. 4 to 6 claiming co-tenancy rights 
only for themselves and opposite perty 
No, 7 not included in claim — Held, said 
suit was not a bona fide ‘suit for claim 
of opposite party No. 7, ‘ and, hensice, 
order passed therein did not operate: as 
res judicata under Section 11, Exp. 6, 
in respect of subsequent claim by oppo- 
site party No. 7. 1967 All WR (HC) 290, 
AIR 1949 All 761, AIR 1963 All 187 and 
AIR 1968 SC 418. Rel. on. 1963 Eev. 
Dec, 162, AIR 1927 PC 56, AIR 42937 
Bom 238, AIR 1949 All 761, AIR 2956 
Pepsu 69 and AIR 1957 All 270, Dist ng. 
(Paras 8, 10) 


(B) Civil P. C. (5 of 1908), Secrion 
11 — Bar of res judicata’ — Opposite 
parties claiming co-tenancy rights in 
respect of certain property. as descen- 
dants of deceased — Held failure to 
establish relationship with deceased in 
previous litigation -concerhing-'` cer-ain 


other propertv operated as- res dieat 
-EY/FY/Ci 95/81/HR/RSK. Deli 
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‘in respect of present claim. . AIR 1953 
SC 33 Rel. on. - (Para 11) 
Cases Referred : Chronological Paras 


AIR 1968 SC 418 : 10 
1967 All WR (HC) 290 8 
AIR: 1963 All 187 Sos 10 
1963 Rev Dec 162 — 7, 9 
AIR 1957 All 270: 1957 All LJ “498 T 
AIR 1956 Pepsu 69 .. 7 
AIR 1953 SC 33 5, 11 
AIR 1949 All 761 7, 10 
AIR 1937 Bom 238 7 
AIR 1927 PC 56:25 All LJ 319 7 


Gyan Prakash, for Petitioners, 

ORDER :— This writ petition is 
against the judgment of Shri Lalta 
Prasad, Deputy Director of Consolida- 
tion, Allahabad, dated 28-4-1972, where- 
by the revision petitions filed by Mata 
Sewak and Raj Pati were allowed. — 

2. In this writ petition the only ques- 
tion under consideration is how further 
claim of the contesting opposite parties 
Nos. 4 to 7 is barred by Explanation 6 
to Section 11 of the Code of Civil Pro- 
cedure. Necessary facts relating to the 
question posed are as follows :— 


3. In the basic year the, names of 
the petitioners were recorded over the 
disputed Khatas and the contesting op- 
posite parties had claimed  co-tenancy 
right in the same. The opposite parties 
Raj Pati, Ram Lakhan and Ram Shiro- 
mani in the present writ petition, had 
filed a suit under Sections 59/49 of the 
U. P. Tenancy Act and had set up the 
following pedigree :— 


(For pedigree table see next page) 


4. The revenue’ courts gave judg- 
ments against the contesting opposite 
party Ram Lakhan and others and did 
not accept the pedigree set up by them. 
Before the consolidation authorities, 
the contesting opposite parties including 
Mata Sewak claimed co-tenancy right on 
the ground that the disputed Khatas 
belonged to common ancestor Sheo Dutt 
and they being descendants - of Matroo 
were entitled to co-tenancy right in the 
disputed Khatas,. The Consolidation Offi- 
cer and the Settlement Officer of Consoli- 
dation both have given judgments for the 
petitioners on the ground that the claim 
of the contesting opposite parties, stood 
barred by the principle of res judicata. 
In revision the claim of the contesting 
opposite parties has been directed to be 
decided on merits in the light of -the 


: _ observation, made in the impugned. iuds- 
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SHEO DUTT. 
. -l . 
re 
Ram Tahal a Sitaram Matroo=Met! Majhari 
Ram Sundar=Mst, Kalasi Ram Sumer Ram Lakhan= ~- Jhinkuri 
fridom) | Mst, Chhitka . | 
Parsottam==Mst. Chhabi ae ane: Ga i | 
(widow) Surajpati _ Shridhar | 
Sukhdeo Baldeo 
i ; : 
‘ Mata Sewak |: 
(not owni in the pediaree in the reyentle l : 
and Civil Suit) e N | 
R AAI E ENEN PAE REE E 
` i] 
Raj Pati Ram Lakhan Rim 
À A Shiromani 
ment of zhe revisional court. The re- in AIR 1953 SC. 33, Raj Lakshmi Dasi 


visional court has held that the 
claim of the contesting opposite party 
No. 7 in the present writ petition. 
namely, Mata Sewak, was wrongly held 
as barred by the principle of res judi- 
cata by the Consolidation Officer and the 
Settlement Officer of Consolidation as he 
was not party in the earlier litigations. 
The revisional court also held that the 
principle of res judicata would not ap- 
ply to the plots Nos. 694, 798, 781. 690, 
651, 784, 779, 856, 704 and 716 as they 
were not subject matter of litigation at 
the earlier occasions. Aggrieved by the 
judgment of the revisional court- the 
petitioners have approached this Court 
under Article 226 of the Constitution. 


5. The learned counsel for the peti- 
tioners hes emphasized before me that 
the claim of the contesting opposite par- 
ties was rightly held as barred by the 
principles of res judicata and the revi- 
sional court has patently: erred in re- 
manding fhe case to the Consolidation 
Officer for decision on merits. The 
learned counsel for the petitioner hag 
emphasized ‘before me that Mata Sewak 
opposite party No. 7 in the present writ 
petition also claims co-tenancy rights 
on the basis of being descendant of 
Matroo in the above pedigree, hence his 
claim stands barred in view of the pro- 
visions of Explanation 6 to Section 11 
of the Civil Procedure Code. It has 
also been emphasized that the claim of 
the oppos:te parties Nos. 4 to 6 in the 
present writ petition regarding the plots 
mentioned above which were not sub- 
ject matter of the éarlier litigation 
stands barred by the principle of res 
judicata in view of the ruling reported 


Surajpati' v, Dy. Director’ of ‘Consolidation 





v. Banamali Sen, 


6. The learned counsel for the con- 
testing opposite parties has submitted 
in reply that the impugned judgment 
of the revisional court is correct in the 
eye of law and it needs no interference 
by this Court in the exercise of: writ 
jurisdictioń. According to the learned 
counsel for the contesting opposite par- 
ties. Mata Sewak was not a party in the 
litigations at the earlier occasion, hence 
his claim cannot stand barred by the 
principle of res judicata and when the 
claim of the contesting opposite party 
Mata Sewak was directed to be decided 
on merits, there is no harm if the 
claim of the other ‘contesting opposite 
parties Nos. 4 to 6 in the present writ 
petition is also re-examined by the con- 
solidation authorities, According to him 
substantial justice has been done be- 
tween the parties by the impugned judg- 
ment of the revisional court. hence the 
aforesaid judgment should not be inter- 
fered with. 


7. During’ the cotirse of argument 
my attention has been drawn to the 
ruling reported in AIR 1927 PC 56, 
Lingangowda Dod-Bastangowda Patil v. 
Bastangowda Bistangowda Patil and it 
has been contended that the contesting 


opposite party Mata Sewak being a 
member of Hindu family cannot be 
permitted to agitate the same point 


again and his claim was rightly held as 
barred by the principle of res judicata 
by the Consolidation Officer and the 
Settlement Officer of Consolidation. In 
this connection my attention was also 
invited to the rulings reported in AIR 


- B. Mohan Kishan Seth v, 


1981 
1937- Bom 238,- Gurushiddappa Guru- . 
basappa Bhusanur v. Gurushiddappa 


Chenavirappa Chetni, AIR-1949 AN 761, 
“Ram: Prasad 
AIR 1956 Pepsu 69, Sarswati Jiwa. Ram 
v. Ralla Ram Gonda Ram, : AIR - 1957 
All 270, Sudenhaiya Kumar v. Ram‘Das 
Pandey and 1963 Rev Dec 162,- 
Harakh v. Jokhoo and it has been con- 
tended that Mata Sewak. opposite party 
No. 7, in the present writ petition can= 


not be permitted to reopen ‘the... :con= 
troversy as he did. not figure in the 
earlier. litigations and allowed the 
judgment between the present peti- 
tioners and the -contesting opposite 


parties Nos. .4. to 6. becoming. final. 


8. It is also necessary’ to mention 
the ruling reported in :’ 1967 “ All’ WR 
(HC) 290, Smt. Dhana’ Kuer v. “` Kashi 
Nath Chaubey wherein ‘a learned ` single 
Judge of this Court has held as below: 


“If there is a litigation in. respect of 
a private rigat claimed in common for 
oneself and others . then all persons 
interested in such right shall for the 
purposes of Section 11 be deemed to be 
claiming under the person so litigating. 
The necessary test is the .claim put 


forth by the : person in the litigation 
as a plaintiff or a defendant and is not 
dependent on the decision. If he was 
litigating for - himself and for others 
and it was a bona fide litigation the 
ingredients necessary for the applicabi- 
lity of Section 11 Explanation VI, 
Civil P. C. would be present.” 

(Emphasis .is mine) 








I have examined the above mentioned 
rulings and in my opinion they are dis- 
tinguishable and inapplicable to’ the 
facts and circumstances of the present 
case.. In the present case Mata Sewak, 
opposite party No. 7, was nota party 
in the revision and the civil suit be- 
tween the pecitioners and the contesting 
opposite parties Nos. 4 to 6. It is also 
evident that the opposite parties Nos. 
4to6 in the present writ petition did 
not claim right at the earlier occasions 
for themselves and for Mata Sewak 
and their claim has been negatived due 
to the circumstances that they did not 
succeed in proving the pedigree set up 
by them wherein Mata Sewak was not 
shown. In this view of the matter I am 
not satisfied that the’ contesting opposite 


‘Surajpati’ v. Dy. Director of- Consolidation : 


Sheo - 
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parties Nos, 4'to 6- had litigated. bona 
fide claiming ‘right for: themselves ‘and 
Mata Sewak in the revenue court or 
in the. civil court. Thus, “the ‘revisional 
court has rightly held that the earlier 
decisions between the petitionérs and 
the: contesting opposite parties Nos. 4 
to 6 in the present writ, petition cannot 
operate as rés“ ' judicata regarding ‘the 
claim ‘put forward > by- the opposite 
party- No, 7 Mata Sewak in the present 
writ petition. I am uriable to accept the 
ecntention raised by the ‘learned coun- 
sel for the petitioners that the claim of 
Mata Sewak was rightly held as barred 
by the principle of res‘ judicata by the 
Consolidation “Officer and- the Settle- 
ment Officer of Consolidation. To my 
mind, the - judgment of thë“ revisional 
Court is correct: regarding the ‘claim 
of contesting. opposite ‘party No. 7 
Mata Sewak' and his claim has rightly 
been directed to be decided by the Con- 
solidation Officer on merits. 


°9. It is: noteworthy that the peti- 
tioners were asserting that Mata Sewak, 
opposite party No. 7 in the present writ 
petition had accepted the claim of the 
petitioners, hence his claim stands bar- 
red on the principle of res judicata as 
well as on the principle of estoppel. 
The opposite party No. 7 has taken a 
stand that he had not given any state- 
ment at the earlier occasion accepting 
the claim of the present petitioners. The 
perusal of various’ judgments attached 


with the writ petition indicates that it 


is doubtful whether Mata Sewak real- 
ly had given any statement at the ear- 
lier occasion, hence it is not proper 
for me to express any concluded _ opi- 
nion on the controversy and it would 
be open -to the Consolidation Officer to 
decide the question whether the claim 
of the contesting opposite party No. 7 
Mata Sewak can be barred in view of 
any statement given by him at the 
earlier occasion. The ruling reported in 
1963 Rev Dec 162, Sheo Harakh v. 
Jokhu is inapplicable to the facts and 
circumstances of the present case as it 
has not been established beyond shadow 


of doubt that the opposite party 
No. 7 Mata Sewak had knowingly 
and deliberately allowed the 
decision between . the petitioners 


ard the contesting opposite parties Nos. 
4 to 7 becoming final. Rather, the facts 
mentioned in the various judgments 


indicate .that Mata Sewak was 
party in the earlier litigations. 


not a 


10. It would be proper to. mention 
that in AIR 1949 All 761 B. Mohan 
Kishan Seth v. Ram Prasad it has been 
emphasized that the previous suit must 
be a bone fide suit and in my opinion 
in the present case, the opposite parties 
Nos. 4 to 6 did not claim their co- 
tenancy right in the suif under. 


themselves and Mata Sewak hence the 
earlier litigation cannot be characteris- 
ed as bona fide litigation for the claim 
of opposite party No. 7 Mata Sewak. 
To my mind on the basis of Explana- 
tion 6 to Section 11 of the Code of 
Civil Procedure, the claim of Mata Se- 
wak cannot be held as barred. I am 
also not prepared to hold that the re- 
visional court has patently erred in 
holding that the claim of opposite party 
No. 7 Mata Sewak was not barred on 
the principle of res judicata in view 
of the observations made in the rulings 
reported in AIR 1963 All 187, Janki 
Prasad v. Kuber Singh and also AIR 
1968 SC 418, Municipality of Taloda v. 
Charity Commissioner, Bombay. In the 
earlier litigations it is difficult to say 
that the opposite parties Nos. 4 to 6 re- 
presented the interest of Mata Sewak, 
opposite party No. 7 in’ the present 
writ petition in any manner. 





11. As regards the petitioner’s claim 
that the revisional court has patently 
erred in holding that the claim of the 
contesting opposite parties Nos. 4 to 6 
is not barred by the principle of res 
judicata in respect of plot Nos. 694; 
798, 781, 690, 651, 784, 779, 856, 104 
and 716, I think it has force. The con- 
testing opposite parties Nos. 4 to 6 are 
claiming right in the aforesaid plots 
only on the ground that they are 
descendan-s of Matroo. They have not 
been able to establish their relation 
ship with Matroo in the earlier litiga- 
ition against the petitioners hence they 
[cannot claim any right in the aforesaid 
plots being descendants of Matroo. In 
this view of the matter, I think that 
the revisional court has patently erred 
in holding that the claim of opposite 
parties Nos. 4 to 6 was not barred by 
the principle of res judicata in respect 
of the. above mentioned plots. In AIR 
1953 SC 33, Raj Lakshmi Dasi v. Ban 
Mali Sen, their Lordships of the Sup- 


New- Swadeshi Sugar. Mills v. Union of India 


Sec- 
tions 59/49 of the U. P. Tenancy Act for-- 


A.L R: 


reme Court have observed’as below (at 
p. 39) :— : 

“The test of res judicata is the iden- 
tity of title in the two litigations and 
not the identity of actual. property in- 
volved in the two cases.” . 

12. Viewed from this angle, itis 
evident that the revisional court has 
patently erred in holding that the claim 
of the contesting opposite parties Nos. 
4-to 6 in the present writ petition was 
not barred on the principle of res judi- 
cata in respect of plots Nos. 694, 798; 
781, 690, 651, 784, 779, 856, 704 and 716. 

13. In the result, the writ petition 
succeeds in part. The impugned judg- 
ment of the revisional Court is hereby 
quashed regarding the claim of opposite 
parties Nos. 4 to 6 in respect of plots 
Nos. 694, 798, 781, 690, 651, 784, 779, 
856, 704 and 716, and the impugned 
judgment regarding the claim of op- 
posite party No. 7 is hereby confirmed 
and the contention of the learned coun- 
sel for the petitioners that the revi- 
sional court has patently erred in hold- 
ing that the claim of opposite party 
No. 7 Mata Sewak was not barred by 
the principle of res judicata in view of 
the provisions of Explanation 6 to Sec- 
tion 11 of the Code of Civil Procedure 
is hereby repelled. In the circumstances 
of the present case, the parties are di- 
rected to bear their own costs. 

Petition partly allowed, 
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New Swadeshi Sugar Mills Ltd., Ap- 
pellant v. Union of India, Respondent. 

Second Appeal No. 866 of 1972, D/- 
17-2-1981*, 

Railways Act (3 of 1890), S. 73 — 
Determination of damages — Loss of 
goods ‘due to negligence on part of 
Railway Employees — No evidence 
about market value of consignment at 
destination — Consignor would be en- 
titled to freight paid besides cost price 
of consignment, . 

Where the goods 
Railway for carriage at 


entrusted to the 
owner’s risk 


*Against judgment and decree of A. S. 
Srivastava, ist Addl. Dist. J., Allaha- 
bad. i 


ee 
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were a complete loss at the destination 
on account of the. negligence of its em- 
ployees, the consignor would be entitl- 


P ed to be compensated not only for the 
cost price but also the freight charges 


{of market price 


ay 


paid by him to the Railway and he 
could not be deprived of it merely. be- 
cause he failed to adduce evidence 
about the prevailing market value at 
the destination. (Paras 10, 15) 
Where there is evidence of the pre- 
vailing market price at the destination 
that price can be utilised in computing 
the amount of damages and deducting 
therefrom the expenses which the con- 
signor had of necessity to incur before 
he could maze the goods consigned by 
him available for disposal at the place 
of destination. When, however, the test 
for, awarding compen- 
sation is not evailable to the Court, it 
has to make account the various factors 
which would ‘provide compensation’ for 
pecuniary loss ` which naturally flows 
from breach. : {Para 10) 
The real priadiple for computing the 
amount of damages being that as far 
as possible the injured party should be 
placed in as good a situation as if the 
contract had bzen performed and ° thaf 
he should be provided compensation for 
pecuniary lose which naturally flows 
from the breach. (Case Law discussed). 
` (Para 15) 

Further, it could not be said that the 
findings of Courts below that deterio- 
ration in the consignment was occasion- 
ed on account of the negligence of the 
Railway Administration was. erroneous 
when the concurrent’ findings of Courts 
was based on appreciation of evidence 


on record.. (Para 16) 
Cases Referred: Chronological. Paras 
AIR 1980 Guj 172 5 7 
AIR 1976 SC 1414 9, 10 
AIR 1969 Assam 84 12 
AIR 1965 Pat 408 12, 13 
AIR 1963 All 137 11 
AIR 1921 Cal .€15 12 


R. P. Tripathi and Ravi Kant, for 
Appellant; B. D Mandhyan, for Respon- 
dent. j 


JUDGMENT :— This isa plaintiff’s 


‘second appeal whose suit for recovery 


of damages from the respondent was 
decreed in its antirety by the trial 
Court but the Jower appellate Court 


modified that decree to an appreciable 
extent in favour of the defendant-re- 
spondent in an appeal by it, -:° > js 
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2. On may, 19, 1966, the plaintiff 
handed over a consignment of pineapples 
to the Railways, owned by the defen- 
dant Union of India, for carriage to 
Allahabad at Trichur railway station. 
In the normal course, this, consignment 
should have .reached Allahabad within 
five days of. its delivery at Trichur. In 
facz, however, the consignment reached 
Allahabad on June 1, 1966 and it was 
found that the entire lot of pineapples 
hac deteriorated and had become whol- 
ly rotten and unfit for use. This deteri- 
oration, according to the plaintiff, had 
been caused on account of. the negli- 
gent handling of the consignment by 
the Railways. The Railways were, con- 
sequently, liable to compensate the 
plaintiff by paying to it a sum of Rs. 
10,803/- as damages. The amount of 
damages was -worked out as follows :— 


` (i) Cost of 7515 pine- 
apples, 

(ii) Transport and load- 
ing charges at the 
rate of Rs. 3/- per 
quintal - paid at 
Trichur. 

(ii) Railway freight 
paid in advance at 
Trichur. 

(iv) Travelling ex- 
penses of Sri D. C, 
Joshi, purchase 
officer of the 
plaintiff deputed 
to make purchases. 

(v) Expenses incur- 
red in unloading 
the consignment at 
Allahabad. 

- (vi) Cost of notice 
given to the defen- 
dant. 


Rs. 6671.50 


Rs. 400.29 


2235.80 


Rs. 454.85 


Rs. 25.00 


Rs. 16.00 


Rs. 10,803.44 


The suit was contested by the defen- 
dant on various grounds. The defen- 
dani disclaimed any negligence on its 
part .or liability for paying any amount 
by way of damages to the plaintiff. 


-3. The trial Court framed the neces- 
Sary issues and came to the conclusion 
that the defendant had been negligent 
in the handling the consignment and 
had not taken reasonable care. It was, 
consequently, according to the -trial 
Court, liable to pay damages to the 
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plaintiff as claimed by it. It, . there- 
fore, passed a decree..for recovery of a 


sum of Rs. 10,803/44 in favour of the’ 


plaintiff.. The defendant 


assailed 
decree in an. appeal... 


this 
` 4, The lower appellate Court, on 
reappraisal of the eviderice’ on: record, 
affirmed: the conclusion of the: trial 
Court- that the deterioration’ in the còn- 
signment was the ‘result of the negli- 
gence on the part of the Railways and 
that the plaintiff was thus entitled’ to 
claim damages. However, : it felt ‘that 
the plaintiff was not ° entitled to the 
award of any amount as’ damages in 
excess of the purchase price of the pine- 
apples paid by it at Trichur for it had 
failed to lead evidence to show as to 
what was the market price of pine- 
apples at the relevant time at the 
destination, namely, at Allahabad. The 
lower appellate Court was of opinion 
that the- trial Court had committed an 
error in passing..a decree in favour of 
the plaintiff for further amounts claim- 
ed bv it. Consequently it modified the 
decree reducing the amount to a .sum 
of Rs. 6687/50 which it arrived at after 
adding the cost of. notice, as claimed: by 
the plaintiff, to the price of the pine- 
apples paid by the plaintiff at Trichur. 
This decree has been assailed by the 
plaintiff in the present Second Appeal. 


5. It has been urged on behalf of 
the aprellant, by ‘its learned -counsel 
Sri Ravi Kant, that irrespective of the 
fact that the plaintiff had not been 
able to establish as to what was the 
prevailing market price of pineapples 
at Allahabad, the destination, at the 
relevant time, it would-be entitled to a 
decree jor an amount which ` would 
compensate the plaintiff for the dam- 
ages suffered by it on account of the 
degligent handling of the consignment 
by the respondent Railways. The view 
of the lower appellate Court that the 
plaintiff would be -entitled only to the 
price of the pineapples paid at Trichur 
has been assailed as incorrect. In parti- 
cular, it is urged that the plaintiff 
would be entitled to the amount which 
was paid by it to the defendant-Rail- 
ways as freight for carrying the con- 
sismmert from Trichur to Allahabad 
when, on the findings recorded by the 
two courts below, the consignment had 
been a total loss to the plaintiff. The 
submission has been countered on be- 
half of the Railway Administration by 
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its learned counsel, who has -urged 
with emphasis. that -upon its failure to | 
lead evidence and establish as to. what 
was the prevailing .market price of. 
pineapples at the relevant time at the > 


destination .-the plaintiff -could not 
claim’: any. amount other’ than. the 
amount spent by it:in purchasing the 


pineapples found to -have deteriorated. 

6. In a case like the present, where 
the consignment was: booked at -owner’s 
risk, the liability’ of “the ‘Railway 
Administration would be that of a bailee 
and not that‘ of-an- insurer, irrespective ` 
of the amendment brought about in ‘the 
Railways Act,'1890 in’ the year °.1961 
by Parliament Act No. 39 of 1961. ~“ 
“% In Union of India v. Tolaram 
Hariram (AIR 1980 Guj 172) a Divi- 
sion: Bench ` of that Court observed 
thus ‘(at p. 177): f 

“In place ‘of old Sectidh 72 we have 
now Section 73 which specifies general 
responsibilities of’ the’ Railway Admin- 
istration as a carrier of goods. A bare 
reading of that provision would show 
that the responsibility: ‘of ‘the Railway 
Administration is now that of a com- 
mon carrier. It is _almost similar to that 
of a common carrier “under the Com- 
mon Law of England. Séction 74, how- 
ever, restricts the responsibility of the 
railway administration when the goods 
are not’ carried at the railway risk rate 
but are carried at the ‘owner’s _ risk 
rate. In such’a case, sub-section (3) 
of Section 74 provides that the railway 
administration shall not be responsible 
for any loss, destruction, damage, de- 
terioration or non-delivery, of the 
goods from whatever cause arising, ex- 
cept upon proof that such loss, ‘destruc- 
tion, damages, deterioration ‘or non- 
delivery was due to negligence or mis- 
conduct on the part of the railway 
administration or of any of its servants. 
Thus, when the goods are carried at the 
owner’s risk rate, the liablity of the 
railway administration: will not be 
absolute as that of. an insurer but will 
be as that of a bailee.” 
The aforesaid observations, with which 
I am in respectful agreement lay down 
the correct legal position about the ex-+ 
tent of the liability of the railway 
administration for .damages where the 
goods are booked by it for carriage at 
the owner’s risk rate. - 

8. In Halsbury’s Laws of England, 
dth Edition, the principle for deter- 
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mining the extent of .damages,-.. where 

the goods have been lost by the carrier 

during its carriage, has been . stated in 

_paragraph 453 of .Volume a in the. fol- 
“ lowing words :— ‘ 

“Where goods are entiveiy aesteoved 

or lost by a common carrier the’ mea- 


sure. of the damages recoverable from. 


him- is prima facie the value of the 
property lost. The owner is entitled to 
the value of tae goods dealt in by way 
of trade at the place to which they 
were consigned. If.there isa market for 
that . description of. goods at that ‘place, 
the damages are: the market value of 
the goods there at :the time when they 
ought’ to have been delivered; but if 
there is no market, then the damages 
are the cost’ price .of ‘the. goods; to- 

< gether with the expenses of . carriage, 
and such profit. as might reasonably be 
expected to have been made in the ordi- 
nary course of business, provided the 
-arrier had notice that the Rome were 
bought for resale......” 


9. In Unicn of India ye Sugauli 
Sugar Works (Pi? “Ltd. (AIR. 1976 SC 
1414), the Supreme Court laid down 
the principle . for determining the 
amount of damages in the event of 
non-delivery of a consignment on ac- 
count of the negligence of railway em- 
ployees in a case where the goods were 
carried at the railway risk rate in the 
following terms (in pardgrapls 22 of the 
report): — 

“The market rate is a presumptive 
z test because it is the general. intention 

of the law that in. giving damages for 

breach of conzract, the party com- 
plaining should, so far as it can be 
done by money, be placed in the same 
position as he would have been in if 
the contract had been performed. The 
rule as to market price is intended to 
secure only en indemnity to- the pur- 
chaser. The market value - is: taken 
because it-is presumed to be .the «true 
value of the goods to the purchaser. 

One of the principles. for’ award” of 
damages is that as far as possible he 
who has proved. a breach of a bargain 
to supply what he has contracted to 
+get is to be placed as far as money 
can do it in as good a situation -as if 
the contract hed -been performed. The 
fundamental basis thus-is compensation 
for the pecuniary loss. which naturally 
flows from the breach. ` Therefore, the 
principle is thet as far as possible the 
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injured -party ‘should be placed in as 
good a situation as if the contract had 
been performed. In other words, it is 
to provide compensation: for pecuniary 
loss which naturally flows from the 
breach. (emphasis supplied).* 


In that case the’ Supreme Court ‘was 
dealing: with the question of the liabi- 
lity of the Railways: for compensating 
the-loss occasioned on account of non- 
delivery of: a consignment due to 
negligence of'its employees in a case 
where,- according to the Supreme Court, 
the liability- of the Railway was that of 
a bailee. - A 


io, It is . "settled law that where 
goods entrusted to the Railways for 
carriage are-lost on account of the 
negligence of-its employees, the test to 
determine the amount. of damages is the 


prevailing price. of. the commodity at 
the place of destination if there isa 
market for that commodity there. As 


observed by the Supreme Court in the 
case of Sugauli Sugar Works (supra) it 
is a presumptive test. The.question ‘that, 
however, needs consideration in the 
present appeal is as to what is the 
measure of damages to be adopted in a 
case where there -is no evidence of the 
prevailing market price at the destina- 


tion in respect of the goods lost at 
about the time when they should. 
normally, have reached it. Having 


regard to the liability which the Rail- 
way Administration has as a bailee, it 
has to be held that the mere failure to 
adduce evidence about the prevailing 
market price at the destination would 
not deprive the consignor of his right 
to be compensated for the loss of © the 
consignment. ‘Where there is evidence 
of the prevailing market price at the 
destination that price can be utilised in 
computing the amount of damages and 
deducting therefrom the expenses which 
the consignor had of necessity to incur 
‘before he could make the goods con- 
signed by’ him available for disposal at 
the place of destination. When, - how- 
ever, the test of market price for 
awarding compensation is not available 
to the court it has to take into account 
the various factors which would, in the 
words of the Supreme Court in Sugauli 
Sugar Works case (supra) ~ “Provide 
compensation ‘for pecuniary loss’ which 
naturally flows _from the breach.” 


‘*Emphasis not found in. the copy — Ed. 
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Apart, therefore, from the cost of the 
goods, which have been lost, to the 
consignor, the expenses which he had 
necessarily to incur for transporting the 
goods tc the destination have to be 
kept in mind. 

11, In L. Nathu Lal v. Dominion of 
India (AIR 1963 All 137) °K. B. As- 
thana J. (as he then was) accepted the 
principle that the plaintiff in such a 
case shculd get damages on the basis of 
the difference between the cost price 
which he had paid plus freight- and the 
actual price which he. obtained by the 
sale of goods at the destination. In that 
case, the consignment of potatoes which 
had. been booked at the owners risk 
from Kanpur to Bombay was received 
at the latter station in a damaged con- 
dition and had to be sold. away ata 
low rata. The plaintiff had not been 
able to establish. by evidence that the 
variety of potatoes which he sent could 
fetch Rs. 5/- per maund which was the 
prevailing market price at Bombay. 
Damages on the basis of the difference 
between the market price at Bombay 
as alleged by the plaintiff and the price 
which he actually got by sale of dam- 
aged consignment was not awarded. In- 
‘Stead, the more equitable basis of 
awarding the plaintiff the cost of the 
goods and the expenses incurred by him 
for their carriage to Bombay was 
adopted for computing the amount of 
damages after deducting therefrom the 
amount which he actually -got on sale 
of the damaged consignment. 


12. In the Union of India v. Kuthari 
Trading Co, Lid. (AIR 1969 Assam 84) 
a Division Bench of the Assam High 
Court took the view that the, proper 
charges of transportation and delivery 


of the goods from the place of despatch - 


to the destination had to be deducted 
from the amount of damages. In this 
respect it, relied upon the decision in 
the case of Bala Prasad v. Union of 
India (AFR 1965 Pat 408) and that of 
Indian General Navigation and Rail- 
way Ca. Ltd. v. Eastern Assam Co. Ltd. 
(AIR 1321 Cal 315). It is noticeable 
that in the case before the Assam High 
Court the damages.were computed on 
the basis. of the prevailing market value 
at the destination and. it was held that 
the amount. incurred as. expenses. for 
.transporation. for 
deducted--if this- had -not been paid by 
the consignor. A perusal òf the. ~ judg- 


‘New . Swadeshi “Sugar Mills v. Union. of India 


delivery had. to be . 


A.L R. 


ment’ (in ` paragraph 12 of the report) 
makes it clear.’ . : 

That paragraph runs thus :— 

- “The next point to be considered is 
how to determine the quantum of com- 
pensation ` where goods are lost in 
transit and not delivered to ` the con- 
signee by the Railways or the common 
carrier. The quantum of damages in 
such cases may be estimated by . two 
methods (i) by taking the cost price-of 
the: goods and adding a reasonable 
amount to it by way of loss or profit 
suffered for non-receipt of the goods; 
(ii) by taking; the market value of the 
goods at the time and place of destina- 


x 


tion.: When the damages are assessed 
according to the market value, the 
amount which would have - caused to 


get them to the-place of delivery must’ 
be deducted. In other words, the mea- 
sure of damages is the value of the 
goods at the place of destination, in the 
condition in which the carrier under-. 
took to deliver them at the time when 
they should have been delivered less 
the proper charges of transportation and 
delivery if these have not been paid by 
the consignor. The natural and probable 
consequence of the failure of the car- 
rier to deliver the goods at the time 
and place they should have been deli- 
vered is prima facie a loss to the 
owner amounting to the value of the 
goods at that point. These views are 
supported by the decisions in Indian 
General Navigation and Railways Co. 
Ltd. v. Eastern Assam Co. Ltd. reported 
in AIR 1921 Cal 315 and Bala Prasad 
v. Union of India, reported in AIR 1965 

Pat 408.” 


13. .In Bala Prasad v. Union of India, 
(AIR 1965 Pat 408) upon which reliance 
has been placed on behalf of the re- 
spondent Railway in particular, the 
facts were these :— 


A’ consignment of sugar bags was 
despatched from Marhowrah Railway 
Station on the North Eastern Railway 
to Tatanagar Railway Station under 
railway risk. Open delivery was taken 
by the plaintiff at Tatanagar Railway 
Station and as there was shortage of 


at 


` sugar in some of the ‘bags: and . also} 


damage to several bags of ‘sugar on ac- 
count of rain water entering inside the 
wagons, the plaintiff - claimed damages 
from. the Railways at the. rate of Rupees 
32/8/- per maund alleging that it was 
the prevailing. market rate at Jamshed- 
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_ trial Judge at,the rate of Rs.: 29/3/6 per: 
_maund_ ‘basing, ,- 
- price which was: Rs.. 26/5... and. adding. . 


pur. The. claim: was. decreed...:-by. the. 


-it.on, the, < actual.. cost 


to it’ the railway. freight - cat; the. rate .of, 


"- the: rate of Rs. .0/4/3.. per:. 
cartage, at. the--rate of , Rs. 


‘the: performance of: his 


Rs, . 175 3: per, maund -which ,.was. admit-. 
tedly ‘paid: -by z the, plaintiff, damages at, 
‘maund... ‘and. 
0/3/6.. per. 
maund.. This - ‘decree . was:. varied. _by. the. 
single. ‘Judge ‘of. the. High. . Court who. 
held that- the plaintiff. was not entitled. 
to add the freight paid by, him to, the. 
amount due-to him from ‘the railway . 
‘by way. of. damages... According. to. the;,. 
learned, Judge, -ọnce, the., plaintiffs’. evi- 
dence about thẹ market rate: at | the. 
place. ‘of: destination was not accented, 
the only. other . way | for estimating the 


¢ market rate was to ascertain the actual. 
-. price paid by the plaintiff. and 


add to. 
that.the dunnage which was fixed at a 


- lump -sum. of. Rs. -30/-..The view -taken 


by him.was that the railway. . freight. 
and cartage-. could. not be -allowed be- 
eause ‘expenditure -in respect of - those. 
items...was incurred by the plaintiff in 
. part” of the: 
contract - with the railway. This ` `- view 


- was upheld. by the Division Bench of’ 


which the. decision has been reported. 
The learned Judges constituting the 
Divisiori Bench; observed (in paragraph 


i 5 of the Teport). as, under: Puen 


“Here, ‘it “was: ‘open to” the’ plaintiff’ to” 
show,’ apart’ ‘froth the actual cost price’ 
as “proved From his ‘bijak, what was the’ 


7 reasonable profit “he would ‘have ‘ made 


atthe’ place - of” destination viz. Tata- 
nagar by the’-sale of the* goods. He, 
However, led no évidence on this voint- 


. But: rélied on’ his Owh meagre evidence 


Sh 


` result ‘is: ‘brought ‘about: 


about ‘the selling ` raté of sugar at Tata- 


` nagar, which has been disbelieved ‘by 


the Courts ‘ “of fact. Hence ‘he is entitled: 
only to thë “cost ‘price: as’ shown in ‘the 
bijak’ plùs” 'duniiáge" as “allowed -by the’ 
léarned single ‘Judge. It’ was urged . that- 
by” adopting ` this principle,’ the plaintiff 


iS put toa Joss, * jnasmuch as he“ gets’ 
only the ` price” of ‘the goods at ‘the’ 
place of ‘despatch, ‘though that price 


would génerally- be! “far Below the price 
at the. place” “of destination: but- this 
by ‘his - own 


failuré “to “prove the market value of 


the Ròöds”. at: othe “place òf- ‘destination ` 
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. the; freight.. 
price which. would result in the`railway. 
carrying: the goods free. of : charge 


‘far as possible the injured party should| 


_ that- he: should -be provided compensa- 


‘the’ consignment of pineapples at Tii- 


‘amount which, 
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charges; .also-to. the ~..cost. 


for, 
_ the plaintiff's ‘sake.’ o., A 
14. -A. perusal of: the’ judgment. alore 


said ‘makes. it clear. that-what was being 
‘upheld by the 


Division Bench was the 
‘view of the single Judge -of that.-Court 
that where the amount -of damages :is 
to be. ascertained, having regard to the 
. market. value -at the place of destina- 
tien, the amount paid by the plaintiff 
as freight charges for bringing the 
goods to the destination had to be ex- 
cluded. The decision does not lay down 
that even in ‘a case where the amount 


; of damages is ‘not to be fixed with re- 


ference. to the - market ‘value at the 
place of destination, the’ ‘freight charges 
cannot be’ taken ‘into ‘account for com- 
puting thé ‘same. If“ the ‘learned judges 
purported to’ lay ` that down: I would, 
with utmost réspect, venture ‘to suggest 
that they have not taken a correct view 
of law. 

.15. The real- principle for computing, 
the amount of ‘damages being that as 


be’ placed in as good ‘a situation as if 
the contract had. been performed’ and 


tion for pecuniary loss which naturally 


flows’ from the” breach, ` it has to be 
held that the lower. “appellate ‘Court 
misdirected itsélf in’ taking ` the view | 


that ` the -plaintiff was entitled -only`to 
the amount ‘spent by it in purchasing 


The - plaintiff “was: entitled to ‘an 
indisputably. ‘had been 
spent by it in’ bringing ‘the | consignment’ 
to Allahabad. It is entitled. to be -com- 
penseted’ to the extent-of the pecuniary 
loss incurred by -it in ‘doing so. Apart, 
- therefore, from: the: cost -of © the “ pine- 
apples, the -plaintiff was - entitled to the 
amount: of: Rs. -2235:80. which -admit-! 


chur. 





.tedly. had been paid. by it, to’ the Rail- 


way ‘for..carrying the goods from.‘ Tri- 
chur to’ Allahabad: There appears to -be 
dearth: of reliable evidence to establish 
that the other -items- claimed by the pla- 
intiff as expenses were, ‘in’ fact, incurred 
by- it -in -conhection: “with “the ' consign- 


‘ ment in question. -~ At least no such evi- 


dence-’ was. brought. to‘ my nonce: during 

the -hearing -of::the -apnpeal.- tem ne 
*16.i-Céming now 'to thé cross objec: 

_ Hon: filed ak thë erno it is noti¢e-" 





274 All. 


able that the grounds urged in support 
thereof: only amount to : this . that the: 
finding .of the two‘ courts: below.” 
the deterioration in the. consignment of. 
the, pineapples. was occasioned on ac- 
count of the negligence of the, railway 
radministration -is erroneous. . The :finding, 
against the defendant, in. this respect.-is 
based. upçn appreciation of evidence .on 
record by -the two..court... below, ~The. 
courts have found concurrently in fav- 
our of the plaintiff. in this. regard. The: 
finding. cannot successfully be, assailed. 
in. this court, The., cross-objection . de- 
seryes to fail. - a : Che 


at ait the fest., the appeal ` succeeds, 
-and is alowed in part. The decree of 
the: lower appellate -court -is: -modified. . 
The- plaintiff is. held entitled to a decree 
for.a sum of-Rs., 8923/30 being. the cost. 
of: pineapples., at Triņcur. the : railway 
freight paid by the plaintiff and the cost 
of-the netice... In addition, the plaintiff. 
shall be 2ntitled to interest as awarded . 
by the lower. appellate. Court. The cross- 
obiection shall stand . dismissed. -In “the 
circumstances ‘of. the “case, however, the 
parties are. directed , to bear. their. :own: 
costs in. „fhis, “court. 7 : 


ii allowed i m part 
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“Smt, ‘Vidya’ Devi’ and, others, ‘Appel, 
lants ` v. Nand Kumar, Respondent. K 


Sécond. Appeal, No. 2177 of 1974, Die 
12-2-1981.* a ae A 


(A). Evidence Act a of 1972); Sec-- 
tion 32--—- Statement in document made 
by a ‘deceased person — Admissibility 
— It-can be used as corroborative © evi-. 
dence — ‘Statement. by’ itself cannot: m 
deemed to be. proof of fact stated’ 
deamii oe 1937 ‘Hom 169° Disting. 

. (Para 13): 


B). Evidence ‘Act | (1. of | '1872), Sec- 
tions- $0: ‘and ‘90-A. (as amended in U. PX 
— Sections ; -90 ‘and 90-A do, not conflict, 
— Document, yegistered ` and ‘also, ` pir- 
` porting to ‘pe 20. years old — Document 
relied on in ‘written statement. and. 
hence not admissible under Section 90-A 


*Against judgment and decree of S. Cr 
Jain, 2nd Addl. Dist. de eae 
. Dj- 31-8-1974. ° “s = 


eraa aN a T 
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that. 


— Document is however: 
under S: ‘90. ' ; ‘ 
visions of Sections 90 and 90-A:- -as added ; 
in U. P; Though they are designed ` to 
operate in different fields yet they’ se 
operate . simultaneously ` over a- limited 
common. area also. Théy do not- mutu- 
ally exclude the applicability of one by 
the other. A: document which- is - re- 
gistered’‘and is‘ also more thani’20 years’ 
old cannot be admitted in‘ evidence ‘under’ 
Section 90-A if it-is the basis of! the 
suit or' of defence, yet' it can’ still’ be 
held proved in. view. of the provisions 
of Section 90° and‘ a- presumption refer- 
red to therein can ‘be raised in respect 
of stich:a document ‘(Para 17): 

(C) ‘Hindu Law — Adoption ` — ‘Adop- 
tion by. widow — Authority to ` widow 
from ‘her husband. to adopt — Proof — | 
Mere statement of ‘widow in registered 
deed by -itself not ‘sufficient proof of 
authority, ( (i) Hindu Adoptions ` and 
Maintenance Act (1956), Section — 16; Gi) 
Evidence’ ‘Act (1872), ‘Ss. 32, 3)." 

‘A recital in a Tegistered | ? _adoption-_ 
deed , executed by, a. widow ; ~ mentioned 
to. the ‘executant by her. husband in 
the’, presence of some relations. and” re- 
spectable | -persons. No direct ‘évidence. 
of such persons was produced’ to,” “prove: 
the alleged authority. The names of 
such. persons were also not given in the 
deed. The recital in the ‘deed, that in» 
the: family. of widow’s husband there. 
was no person ‘alive who could be. taken. 
in. adoption,: was also incorrect. Even 
none of the attesting witnesses to the 
adoption deed was examined. Since the 
executant widow had- already died, she 
could, not .be cross-examined - on that 
point. E ar 

: Held. in view of: discrepancies, ‘the 
only evidence of authority to. doni: ie, 
the own. statement of the widow con- 
tained: in: the . adoption deed which., 
though admissible, in- evidence could not, 
be taken on its face value. AIR 1925, 
PE: 201 and. AIR- 1939. PC 152, Disting. 


thot (Para 19) 
- Canes Referred : _ Chronological. Paras — 
ATR 1939 PC 152: . -12 3 
AIR: 1937 Bom 169 : : 13 
AIR: 1925 PC 201 > ~v 10 


S. N. ‘Agarwal, for Appellants; B. Li 
Katiyar, for’ Respondent.’ - 

- JUDGMENT :— In this appear only a 
short point about the ‘validity = the ad- 
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option of Indra Jit Singh by Smt. Saras- 
wati Kunwar is involved. :The:suit was 
filed by the ‘plaintiff . respondent in. 
January, 1965 as a, nearest ‘reversioner 
of Smt. Saraswati:. ‘Kunwar, who alle- 
gedly died in the later. part -of 1964. 
The suit was dismissed by the trial court 


but on appeal, the lower appellate court - 


has ‘allowed the same, Aggrieved, the 
defendants have come up in. second Ap- 
p eal. oes ae eae aes : R 


2. In order to properly ' understand 
the case taken up by the plaintiff,. . it 
will be: necessary to..keep in mind the 
relations between '. the parne -as ‘per 
pedigree: given below:— ` moo u 

(See. Pedigree below) 

3. From -a look at ‘the pedigree, it 
will be-clear that the ‘branch .of- Kalloo 
had come to an end and in the branch-of 
Tulsi, the last male member: was Manni 
Lal, whose widow was Smt. Saraswati 
Kunwar. The third branch of Vishnu 
had Nandkumar; the plaintiff, as’ the 
last and nearest reversionary male mem- 
ber on the date of the suit.. The plain- 
tiff alleged that Manni Lal died in‘ 1930 
and Smt. Saraswati ‘Kunwar ‘also died 
some time in the latter part of 1964. 
After the death of Manni Lal, Smt. 
Saraswati Kunwar had become “the 
limited owner of the property and that 
after her death, the plaintiff as. her 
nearest reversioner, was entitled to the 
property once belonging to Manni Lal. 
The defendants had no concern with the 
property in suit and they were only 
grand-children of Smt. Saraswati Kun- 
war’s brother. On this basis, the suit 

(Contd. on Col. 2) J 
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for possession “was filled, Recta the.: RRE 
tif... : 


4 The defendants pat in AE ana 
alleged ‘that the’ pedigree set up by 
the plaintiff was’ “incorrect > and / ‘that 
Tulsi Ram'‘had 'no brother’ by the name 
of Vishnu: and that::\Kamta died during 
the lifetime of Manni Lal. and. also 
that one Indra Jit Singh -had been ad- 
opted by Smt, Saraswati: Kunwar’ ac- 
cording to..the direction given by -.her 
husband and.a registered deed of ad- 
option: was. also executed by her on 19-5- 
1952.. Indra Jit Singh, therefore, claims 
te be adopted: son and ‘on.his death the 
defendants were owners of. the property 
in. question. . Ajit. -Singh,. defendant 
No.” 1, also. died and he is: now repre- 
sented by his legal representatives, A 
replica ‘was filed’ by the plaintiff on 
12-9-1970. in:. which the adoption was 
denied and it was also alleged that 
Manni :Lal:had never given any. autho-. 
rity to-his wife to adopt a son. It was 
further alleged that even if the adop- 
tion may have been taken place, the 
same was illegal and that Indra Jit 
Singh was already married in 1942. 

: 5. On these pleas of the parties, the 
trial court- framed’ as many. as'7 issues. 
On issue No. 2 as'to whether Vishnu 
and -Tulsi Ram were real brothers, the 
court came to the. conclusion that Vishnu 
was not the brother of Tulsi Ram. + On 
issue No. 3.as to whether Manni Lal had 
died in “1930, the. court came to the 
conclusión that Manni Lal had died in 
1930. On the crucial issue No. 4 asto 
whether Smt. Saraswati Kunwar had 
adopted Indra Jit Singh, the court held 


GANGA DIN 
Vishnu, Z - Tulsi Ram Kalloo 
i ane i a i l l 
l l f i 
Thakurdin Govind Beharilal i Taraclland Harilal- Devidin 
->o : “| - {issueless) - gen i- died». l.. 
Sitaram Prag i ok l 
| ; | a a l , 
Kamta Parashram (issueless) | Mannu Chandi 
| a l- (issueless) ` Uissueless) 
I d Wi : oma Š 
Lalman `- Puttulal 7 ae y ; 
| | Mannilal -> Chnadilel (issueless) 
‘ : Sheokumar .. . Te ae ae 
| (issueléss) Smt, Saraswari Kunwar 
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that Smt. Saraswati: Kunwar had. been thority ‘and in- this! view of ‘the matter, > 
given. authority to adopt by her husband the- entire approach of the: trial court - 
and that, in fact, Indra Jit Singh had was legally erroneous. . wv. 
been adopted as a son of-her deceased 9. I will take up the issi N 
husband Manni Eal.. On these findings, made by the pina ee 
the suit of the plaintiff was dismissed. - appellant in - seriatum. : 


6. In appeal before the lower ` ap- 10. According to the ‘appellant, the 
pellate court, mainly two points came authority which is alleged to have been 
up for consideration as to whether the’ given so long back in 1930 and the ad- 
plaintiff was the nedrest male rever- option. having taken place as far back 
sioner of Manni Lal and whether Smt. as 1942, must be presumed to have been 
Saraswati Kunwar had, an authority to given by Manni Lal to his wife as. it 
adopt Indrajit Singh and he had, ‘in remained unchallenged for such a long 
fact, been adopted. On a consideration period. -Admittedly, the adoption deed 
ofthe evidence onthe record, thelower had been registered in May, 1942 -and 
appellate court came to the conclusion must have been. within the knowledge 
that Vishnu and Tulsi Ram were real of the plaintiff since _that time. No 
brothers and as such the plaintiff was efforts were made to. question the same 
the nearest male reversioner of Smt. from 1942 til] .1965-when the suit was , 
Saraswati Kunwar. This finding of the filed. It is, therefore, argued. that in ' 
lower appellate court has not been seri- such circumstances, it must be presum- 
ously challenged before me. On the ed that. the widow had, in fact. an au- 
other question about the adoption of thority from her husband and it is not 
Indrajit Singh, the lower appellate possible to adduce direct evidence_of 
court came to the conclusion that’ he grant of authority after such a _lapse 
had, in fact, been adopted by Smt. of time. He .has in, this connection re- 
Saraswati Kunwar, but, on the question lied upon, the case ‘of, Venkata Seetha- 
whether she had an authority from her rama Chandra Rao v. Kanchumarthi 
husband. Manni Lal to adopt Indra Jit Raju (AIR 1925 PC 201), where it was 
Singh, the lower appellate court came held: 
to the conclusion that she, in fact, had “The burde: resting: altogether pate 
no authority to do so and as such Indra from ‘the law of limitation ‘upon any 
‘Jit Singh had not been validily adopted litigant who challenges the authority. of 
as a son. It also. came to the conclu- an adoption that has :been recognised. as 
sion that Indra Jit Singh had not been valid during long course of years is of 
married before the adoption and on that the heaviest order. 
ground, his adoption could not be as- 


: The same witness- who DEE 
sailed. 


; adoption also proved the. authority.. to » 
7. The sole question for determina- adopt, the adoption was challenged -as 
tion in this appeal is as to whether or having been made without the .husband’s 
not there was evidence on the record authority, about 42 years after it -had 
to show that Smt. Saraswati Kunwar taken place;.the conduct of the adopting 
had any valid authority to adopt. widow had no element of usurpation in. it 
but simply the element of carrying out 
-8. -Sri Sudhir Narain Agarwal, her husband’s dying wish. The adopted 
learned counsel for the appellants, has son was transferred from his natural 
strenuously argued that the approach home to his adopted home and he had 
of the lower appellate court was ab- lived there all his life as a member of-the 
solutely erroneous in this- respect and house hold. The plaintiff did not ques- 
it has not properly appreciated the evi- tion- authority to adopt during the ad- 
dence on the record. He has also sub- opting widow’s life which extended 
mitted that the authority in favour of for 30 years beyond that of her husband 
the widow ought to have, been presumed the local authorities had recognised the, 
in the circumstances of the case and adoption .as valid and treated the ad-' 
also the recital-in the deed of adoption opted son as such. In various litigations, 
made by Smt. Saraswati Kunwar, who the plaintiff had acted along with the 
is now dead, should be properly. .con- adopted son acknowledging. in the course 
sidered. He has further argued. that of proceedings his right and ail other 
the burden. of proof was on the. respon- parties -concerned had’ all along” re- 
dents to prove that ‘there was no au- .:cognised the validity of the | adoption.” 


E 


-Council held that authority to’ 


‘ous litigations: and in doing so, he 


‘in adoption. 


' cannot’ be any ‘disagreement with: 
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circumstances ‘the -Privy 
adopt 


--In- these 


oe been fully proved: 


‘In this ` ‘case, two: ` citeumştances 


sek weighed with ‘their Lordships of 


the Privy Council ‘are of ` importance 
(i) there was proof on the’ record “that 
the adopted son had been living with 
the adopting mother as a member of 


‘the household and the local authorities 


had also recognised the adoption as valid 
and he was treated as an adopted son by 
them, and (ii) the’ person’ who question- 
ed the adoption himself had been act- 
ing along with the adopted son ‘in vari- 
had 
acknowledged the validity of the adop- 
tion. In the instant case, however. the 


‘second aspect of the matter is absolu- 


tely absent. The case is, therefore, 
clearly distinguishable on facts. 

12. The next case, on which reliance 
has been placed by the appellant is of 
Biradh Mal v. Prabhabhati Kunwar 
(AIR 1939 PC 152). In that’ case, it 
had come in evidence that the son who 
had: been adopted, ‘was present at ‘the 
time when the deed of adoption was 
put up for registration and in his pre- 
sence the Sub-Registrar had inquired 
from his natural father as also from 
the widow adoptive mother as to whe- 
ther, they had executed the deed: In 
view of this evidence, it was held that 
actual giving and taking in adoption 
must be held proved. - However, in the 
present case ‘we are not concerned. with 
the actual giving and taking of the son 
But we are concerned -here 
with the authority which is alleged to 
have been given by Manni Lal to his 
wife Smt. Saraswati Kunwar prior to 
his death to adopt a son to him. In 
this case, the very- presence of the boy 
taken in adoption was in dispute. The 
facts of that case are, therefore.. clearly 
different from the facts of this case, 
and cannot help the plaintiff in any 
way. : 

13. He has then relied on Neelawa 
Dandappa Kohalli v. ‘Gurshiddappa 
Madiwalappa Pattanshetti- (AIR 1937 
Bom 169) where a Division Bench of that 


court had considered the question of ad- - 


option and had held that the recital in 
the deed of adoption that a person had 
been adopted could be taken into con- 
sideration along with-other ‘evidence and 
subsequent conduct of the party. ` one 
the 
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dence Act must 


‘referred to in sub-section (1) was 


* ment 
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above proposition of. law- but it.:is..dif- 


„ficult to understand. how -the ‘same ::is 


being:-applied in the present case. It. is 
ene thing to say. that- the. ~- statement 
made by- a dead person. in.a document 
when issue had not been raised is. a 
relevant and admissible fact..to be taken 
into consideration, by the court „and ıt 
is quite different to say that such a 
statement must be deemed to be proof 
of the fact stated in the document. In 
fact, like any other evidence, the re- 
cital in the document made by a de- 
ceased person, if the same is admis- 
sible under Section 32 of the Evidence 
Act. can be taken as another piece. of 
evidence to be assessed by the court 
about its worth as credible evidence. 

14. The learned counsel then argued 
that Ex. A. was relevant and . admissi- 
ble piece of evidence which. has. not 
been considered by the. court ‘below and 
it had wrongly ‘rejected the deed of , ad- 
option as inadmissible and not proved. 
It is true that the deed of adoption 
Ex. A-1 isa registered deed ‘and it can- 
not be said that it had come before 
the court from the ‘source which can 
be said to be improper. Therefore, the 
rErovisions of Section 90 of the ‘Evi- 
apply. Section 90 of 
the Evidence Act as amended in U. P, 
reads as under :— 

90. (1) “Where any document, firport 
ing or proved to be twenty years old, 
is produced from any custody which the 
court in the particular case considers 
proper, the Court may presume that ‘the 
signature and every other part of such 
document which - purports to be in the - 
handwriting of any ‘particular person, 


‘is in that person’s handwriting, and; in 


the case of a’'document executed or at- 
tested, that it was duly ‘executed and 
attested by the persons by whom it 


‘purports to be executed and attested. 


(2) Where ary such document: as. is 
ure- 
gistered in accordance withthe law’ re- 
lating to” registration’ of documents and 
a‘duly certified copy thereof is. produced, 
‘the ‘court may presume that the signa- 
ture and every ‘other part of such: doeu- 
which purports to be in the 
handwriting of any particular person, 
is in that person’s handwriting and in 


: the case of a document executed -or at- 


tested, that it was duly executed and 
attested by the person by. whom it 
porpori. to: have been. executed or; at- 


tested, 
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Explanation—. Documents- are’ said: to 
bein proper custody..if they: are in-the 
‘place in which and. under..the. care of 
the. person with whom:. -they. - would 
naturally be;:. but -no custody is im- 
‘proper if.it. is proved ‘to have: had: `a 
legitimate origin, or if the circumstances 


‘of. the particular -case..are’ such: ‘as:.to. 


tender such an origin: probable.” . 
"15. There is another “amendment ‘in 
the Evidence Act as applicable in the 
State of Uttar” Pradesh’ “introducing” a 
new Section ` 907A, i ‘which’ reads’ as 
under :— ‘ 


90-A “Where ahy ` ; Sea docu- 
“ment or a ‘duly certified copy thereof or 
“any certified copy of a document which 
is part: of the record’ of a court. of jus- 
tice, is produced from any custody., which 
the court’ ïn the particular case considers 
proper, the court may presume ‘that the 

original was executed’ by the’ person _by 
whom it purports ‘to have’ been execut- 
ed. n s 

16. A comparision of _ the sectione 
will g0 ‘to show that - while. Section ,.90 
applies to all documents which are. more 
than 20 years old.and have been, pro- 
duced from proper custody, about. which 
a presumption „may, be. raised- by, the 
‘court that the signature and other paris 
of the document were in: the -handwrit- 
ing of the particular. person and may 
presume due execution thereof, Section 
90-A. on, the other hand operates ‘in. re- 
spect of only registered documents and 
the qualification of -the, document: be- 
ing.more than:20 years. old: is not applic- 
able thereto.. S. 90-A raises a presump- 
tion in respect of a registered- instrument 
or its certified copy in a Similar manner 
but it does not raise any presumption 
of its due attestation but a presump- 
tion is raised only -as regards the due 
execution thereof. There. is, however, 
an exception to this also which says 
that the presumption. will not be. made 
in cases in which the document in ques- 
tion was the basis of. the: ‘suit or defence 
or was relied’ upon either in the piang 
or in the written: statement.. 


17. A deed of adoption, however, does 
not require attestation and if the docu- 
ment is registered and is produced from 
proper custody, the provisions of Sec- 
tion 90-A could have“'applied thereto, 


In this case, however, the deed of adop-" 


tion is a document which was referred 
to and has been relied upon in the writ- 
ten statement, Even though the òrigi- 
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. missible’ ‘in evidence’ would ‘be. 
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nal document: has been filed, yet::on 
account of the proviso ‘to-S. 90#A™.(I) 
the presumption which could have’ been 
raised under Section 90-A (1) of the Evi- 
dence’ Act. will: snot apply in. ‘such a: case. 


RETEN 


amended in U.. P. and ` Section, ‘90-A as 
added ~ in U. P. though ‘they | are “design- 
ed to. operate in, different fields. yet 
they ` can “operate ‘simultaneously, over a 
limited. ` conimon, area also. “They , ‘do 
not ‘mutually exclude” ‘the ` „applicability 
of oné by the other. A document „Which 
is, registered and , is ‘also ‘more, “than 
20 ` years old cannot, be, admitte in evi; 
dence under Section 90-A GE, it is. the 
basis of’ the suit or of defence, | yet it 
can still þe held proved in view of the 
provisions of Section 90. and a, presump- 





in. respect “of such’ a document... „In my 
opinion, ‘therefore, the lower ‘appellate 
court was` ‘absolutely , inċorrect'in` dis- 
carding this document as inadmissible 
as the same was, in fact, admissible 
under Section 90 as amended in U.P. 
being the original’ document ‘which was 
more than 20 years old ` and had been 


aie The’ question; however, still | re- 
mains whether the “recital miadé’ by’ Smt. 
Saraswati Kunwar‘ in the ‘deed’ of adop- 
tion that she had an ‘auithorty from “her 
husband to adopt, ‘though otherwise’ ad- 
deerned 
sufficient proof of the’ fact‘'of' giving 
the authority merely by“ the production 
of this documiént alone irrespective: of 
the’ other. circumstances which may go 
to negative her’ assertion in the deed ? 
As is‘ evident from the, record,’ Manni 
Lal had died in 1930. The. adoption is 
alleged. to have taken place on 23rd 


’ April, 1949, and the deed of adoption 


Ex. A- 1 Was. “executed on” 18-5- 1942. 
There is no direct evidence ‘about the 
persons, in whose ‘presence the’ alleged 
authority had been given. In the docu- 
ment itself, there is a mention that ‘this 
authority had been given to the’ ex- 
ecutant’ in the presence of some rela- 
fions ‘and respectable ‘persons whose 
particulars were ‘not disclosed. She was 
the person to whom: the authority is al- 
leged to, have ‘been given and, ' there- 
fore, shë must bė deemed'to be in ‘a 
position to know their names and other 
particulars even at the time ‘when Ex: 
A-1 was executed, “The : absence: of 


ap 


Ay 


ig 
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their names from this:document -is also 
a circumstarce: which has .to be ‘taken 
into account-’by.-the court in: considering 
whether: any «such authority was really 
given - to “her, The-recitals inthe deed 
of adoption are also relevant. It- says 
that’ Manni. al could- not -beget ` a‘ ‘son 
in: spite of nis three. marriages and he 
had’ been considering the-matter of ad- 
opting a child: but: he was: not able to 
lay his eyes upon any suitable boy for 
this purpose, ‘The adoption deed -fur- 
ther ‘mentions that in the family of 
Manni. Lal,:no: such : person . was alive, 
This ‘recital is absolutely incorrect as 
Vinshu’s family: did- have a’: male į: boy: 
It is - true Kallu’s. branch had -become 
extinct but Vishnu’s branch had - been 
continuing and this, wrong recital in the 
deed, «therefore, makes.. . it - suspicious, 
May be it was.so mentioned because 
she did not want to- adopt a:child- from 
family :of. his brother. and. for. that. re-' 
ason the deed proceeds to mention that 
Manni. Lal kad wished that Smt. Saras- 
wati should take a healthy’ child from 
her side jn ‘adoption. Further with a 
view to explain the long, delay between 
the death of Manni ‘Lal and, the, timè 
of adoption, that is,, a gap. of 12. years, 
the document recites „that Indra Tit 
Singh who was ultimately adopted was 
too young to be taken in adoption at 


the time whan’ Manni, Lal. had died and > 


there was no surety about his “further. 
life, | Nobody. can. be sure about. the 
future prospacts of. anybody and gene- 
rally’ children of. fender age who | are 
quite innocent ‘are usually taken in’ ad- 
option, so - -that they can. easily” be. as- 
similated . and, ‘adjusted ` in the adopted 
family. Indra’ Jit Singh, according’ to 
the evidence on record, ‘was about 
4 -years old in) 1930. That ‘perhaps was 
the right age when he would have been 
taken in adoption instead of ‘waiting 
for 12 long years during which he may 
have become. more. attached in his 
natural famiy., and may have also be- 
come firm ard rigid in’ his opinions and 
views about life. That was hardly .a 
prover time to adopt Indra Jit Singh, 
This is anotker circumstance which’ goes 
against the theory of authority ` “having 
been. given to her to adopt. a sort as set 
up by ‘the defendants; $ 

19. One more circumstance ‘in this 
connection must be considered. When 
the deed of adoption was executed, ad- 
mittedly two of the-- witnesses: were 
still alive, Mone of them'has been ex- 
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amined as a witness on the ground that 
they were :too old :ańd infirm to give 
their :statement -in- court. The. Code of 
Civil..Procedure-.does make a . provision 
where infirm..and .old. persons can - be 
examined asi a witness.on commission. 
Resort to this procedure was not taken. 
It is. true that persons signing a-docu- 
ment as witnesses normally are: sup- 
posed to depose only:.about the execu- 
tion. of the -deed- but then the. plaintiff 
could: have corss-examined them about 
the authority which the executant of 
the document claimed to: have obtained 
from her ‘busband.: It.was possible that 
some -light may have been thrown by 
them regarding the’ facts- mentioned in 
the deed of adoption. As the evidence 
stands today, the . only evidence , of 
authority to adopt is her own statement 
contained in the deed Ex.’ A, 1 which 
though . admissible in. evidence . cannot be 
taken on. its face value. | Since the ex- 
ecutant was dead when ‘the question of 
adoption was challegned, the courts did’ 
not also have the advantage of her 
cross~examination- on that ~ point. The 
circumstances already referred to: above 
also do not go te support the theory of 
adoption. The statément of D. W. 3 
on the. ‘point , is also: not accurate: ™ Ac- 
cording ‘to’ him) the adoption took ‘place 
3 or 4 years after Manni Lal’s death al- 
though, in fact, it took place 12 years 
after death. He has also stated that 
authority .to adoption had been given 
about 1 1/2 to 2.. years before the ,death 
while. in the deed of adoption Ex. A-1 
we find a mention that.such an autho- 
rity’ was given only :a few days . be- 
fore the death of Manni Lal. These 
discrepancies “though not very material 
in themselves but ‘are sufficient to‘ shake 
the” confidence’ in thé ‘already ‘Shaky 
evidence in: favour of: the authority to 
adopt. The lower appellate court has 
also Yeferred to Ex: 4i a copy of: death 
register in respect of Indrajit Singh, in 
which’ his parentage is'‘shown as son of 
Ram Lal; his: natural father. Similarly, 
in the” voters list of 1942, Ex. 17, he is 
again" shown as son' of Ram Lal. In 
Ex. “12, which is regarding consolidation 


proceedings, it appears there some obiec- : 


tion ‘had ` been filed by Smt. Saraswati 
Kunwar while: she was. alive in’ which 
she had -impleaded: Indra. -Jit Singh, the 
alleged adopted son, ‘as an opposite 
party and. therein he had‘ been. mention- 
ed by her as the son of Ram Lal, If 
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really he had been adopted as.a son by- 
‘Smt. Saraswati’ Kunwar: and -had been- 


sreated as. such there was no reason why 
amt, 


‘300 as an. opposite ng in a -:proceed- 
“ng launched by her.. - the.. written 
‘statement. also, we do oe find any men- 
sion ‘of the period. when the authority 
fs “alleged to ‘have been given. 


a cumulative view of. all «the above 


mentioned’ circumstances: and the entire. 


avidence on -the record,’ it is not 'pos- 
siblè ‘to hold that the zwiew, taken: by 
~he lower appellate court was. wrong, 
ignoring of :-the 
aotwithstanding.- i 
20. In view of ihe above discussion; 
I do’ not. find any merit in .the appeal; 
which is, accordingly, ‘dismissed. How- 
aver, in the. circumstances of the case, 
I would direct’ the parties to bear their 

awn costs here. 
‘Appeal dismissed. 
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(A) Civil P. C. (5 of- 1908), “Section 47 
and O. 21,- R. 15 — -Joint decree — ‘One 
of the--decree-holders can execute ‘the 
Hler-ee for benefit of all ‘decree holders: 
unless it- is proved otherwise. 


One of the decree-holders can execute ` 


joint” decree for the benefit of all decree 
holders even without _impleading them 
and without mentioning this fact in 
exérution application ‘that the 
‘is being executed for their benefit as 
an execution of the decree is permis- 
sible ‘always. for the benefit of all decree 
holders unless 
A joint decree is not’ divisible and can 
‘be executed and is always.. executable 
as joint. decree. and executing 
cannot 20 behind. the. decree. 


shares of decree-halders. are defined .or 


. *Against ` judgment and ° order of oO. N. 
Khadilwal,’ - Addl.’ ` Civil: J., ` Buland~ 
_ shahr. D/- 31-3- 1978. : 


CY/FY/B332/81/ VSS; -© v erT 





Bans Raj. Singh v.: Krishna’ Chandra > * - 


Saraswati: .Kunwar - ‘herself .of : all- 
persons. would. have shown:..Indra Jit- 


3ingh. as the .son.of ‘Ram-.Lal and that. -foreign to~-the 


Taking . 


‘adoption ; deed. by it 


` sion over: vacant land and also’ 
demolishing | 


` of the T. 


decree. 


it is proved, otherwise. ny 


court . 
.A decree .. 
can be. executed in part. only where the- 
. cree regarding ; 
. executable. aeisi Ag i 
The trial court while " dedadis the. 
- right! of _ mesne’ . profits in favour of ‘ 
- - plaintiff: can direct - for an- hapa n.: 


‘|= the matter -and is 


can. be predicated ‘or where “the ‘share 
is--not-in dipute: Otherwise executing 


‘court. cannot find out shares’ of ‘decreé 


‘holders: in ‘execution ‘proceedings: `` The 
dispute between -co-decree-holders is 
‘scope “of Section 47. 
C:-P. C. The ‘view that when one of thë 
decree-holders 
wife. of: a- judgment-debtor and they 
opposed execution of whole. decree, it 
is ‘not for benefit of vendor, cannot be 


maintained in law. . Case “law reviewed. ` 
‘. : (Paras 6.’ -10). 


(B) Civil P. C. (5 of 1908) Section 47 
and O.-21, Rr. 35 and 36 — U. P, Urban 
Buildings (Regulation of Letting; Rent 
and Eviction) Act (13 of 1972) Sections 
31 and’ 21 — T. P. Act (1882), S. 111 
—. Execution of decree for 


over vacant -land-.and. also ovér - con- 
structed portions:-. ‘after. demolishing 
`, buildings in oceuption of tenants — 


- Decree has ‘not become .in-executabie. in 


view of Rent Control Act. 


In the suit where decree for posses- 
over. 
constructed portions after 
buildings which were in. occupation of 
tenants was passed, the 


the vacant-land and.in the land over 
which buildings had been 
and therefore they were ~not entitled 
to maintain the buildings any more. On 


` their extinction, by reason of Section 111 . 
P. Act, ‘the rights of tenants. 


also come to an end and:J. Ds. could 
have lawfully. demolished: buildings in 
compliance of decree, and their 
would not attract S. 31.of the Rent 
Control Act; As no relationship of 
landlord and tenant was. existing, ques- 
tion of taking proceedings for ejectment 

under S. 21 of that Act could not arise. 
It was not shown that rights and title of 
Decree Holders had been _ 
wished under any of the provisions of 


` of Rent. Control; Act. Unless. their. rights: . 
‘decree . 


had been so extinguished, the 
could not be held .to he. unexecutable: 
AIR 1978. All. 194, ae on. Case. law 
Discussed. . 


- required: | 


ALR 


‘sold: his ‘share -to ` the 


` possession . 


judgment-de- - 
-btors had been held to have’ no title’ te 


. constructed ~ 


act .. 


exting-- 


‘(Paras 14. 15),. 


(©) Civil BOG of 1908), O; _20,.. 
R. 12 — Mesne profits — It is final de; 
-mesne prolia- which is. 


~Y 


7a 


oai ao 


1981... 
final . decree.. as, . contemplated. under: 
Order 20... Rule. 12, Civil: P.wC.,...It has.. 


_ got..no: jurisdiction to. direct the - inquiry: 


af 


. nullity. It is the. final, decree regarding..- 
. mesne profits „which... is . executable -. 


¢ 


regarding , the.. amount. of- mesne, profits: - 
to be . determined .:.by .the...: executingr 
court. .. 
tion. court. is without -jurisdiction -and is 


„and. 
the final decree ean. be.. passẹd for. the: 
recovery of the . mesne profits for: the- 
maximum period of.three years from. 
the. datę of the passing of the. final de- 
cree which. is 4. decree of the High 
Court: in this case’ aS. the. decree of the 
trial court -has : merged in, the. decree, of, 
the appellate court i.e. ‘the’ High . Court.. 
Case. law reviewed. , (Para, 18). 


(D) Civil. P. ©. (5 -of -1908), Sec.: < 115. 
Revision —. Powers -of: Tevision, 
when: can be exercised, . © 


The ` jurisdictitn of” the ’ High - Court, 
under: Sectiön ` 115, ` Civil “P. Ç. is a 
limited one. Section 115 is not’ attractéd’ 
against. conclusion of law or of fact in 
which: the question of jurisdiction is not 


involved... But where «the. execution: 
court has.dismissed -the execution ap-. 
plication on the .ground of limitation 


> apart from. other grounds, the question 


of ¿limitation ‘is..question of jurisdiction.’ 
Therefore, the question..of ‘law decided 
by‘ the: = subordinate: court is~-concerned. - 
with the question :.of ' jurisdiction - of:the > 
said: court and on other grounds as welle- 
the. subordinate court~has ‘committed an 
error of jurisdiction. - Therefore, it is a 





q fit icase: for::interference.. in: revision 
under Section 115: : (Para 20): 
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Bans. -Raj..Singh. v .Krishna. .Chandra- 


‘Such a direction. .to, the, execu- > 


` all the 


Agrawal, for Opposite „Parties, 


ORDER :— This is’ one of the ‘ oldest 
cases of this: State which has- come’ be- 


fore this Court in second round. Ori-- 


ginal suit was filed in: the year 1933 
which. was disposed. of. by this Court.in 
first appeal on 11-8-1976.. Thereafter 
execution proceedings started which 


were’ dismissed by the Additional Civil. 


Judge,. Bulandshahr on. 31-3-1978. The 
decree-holders have challenged the 
order of the Additional . Civil. Judge in 
revision before this Court. 


2. The facts of ‘the case in brief, are 


. that the decree sought to be executed 


which was finally passed by this Court 
in first- appeal.. is- for. possession over: the 
vacant land and also over the construct- 
ed. portions after demolishing the -con- 
structions. The decree is also. for mesne 
profits from the date of the decree in 


the suit. Soon after the passing of this. 


‘decree by this. Court one of the decree- 
holders Sri Shiv Raj Singh sold his share 
in the properties in. dispute.in favour 
of Smt. Rajni Singh; wife -of Sri ‘Suresh 
Chandra -- Singh, -one of the: judgment- 


debtors: .The decree was ‘put: in: execu- ~~ 
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- ATR 1945. Bom 3802 -cii can Yo OR 
AIR .1938 ; All -445: 1988 “All: Ls. sno 17 
-AIR 1933. Mad 157 ; : 13 
‘AIR 1925. All 588: 23. ‘AIL LJ 458 17 
‘AIR 1924-Mad 518 ~ >i aE 
(1882) ILR 5 All. 28 `. ee fe 
(1881). ILR -4 All: 72 : 7 
(1876) ILR 1 All 231 ea | 

R. N. Singh,< for: Applicants; VK. S. 
Chaudhary, H. N. Sharma and $. N. , 


tion by Dharam -Raj:Singh--on behalf of: - 


decree-holders for the -benefit 
of all `of them. ‘Two objections were 
filed ‘against the execution of the de- 


creè, one by Smt. Rajni Singh and the_ 
other by ‘Shri Shiv Raj ‘Singh. Both the 


objections were almost - on ` identical 
grounds: ‘It’ was contested ‘on several 
grounds. ` One of ‘the grounds was’-that 


the execution was riot for their benefit 


and ~ was - Hable ‘to- ‘be | dismissed. 


3. “The: execution: court held: that’ the i 


decree-holders. -are 
profits -of -three ‘years. 


entitled to mesne 


plication ‘for mesne ` profits from: 


-only from. the 
“date..of.the decree, -The execution ap-_ 
the ' 


date. of the suit and for possession. „was . 


dismissed -. as the. -constructions in: dis- 


.pute could. not. be demolished . and also, 
-on the -ground -of limitation as well as 
-on -the ground that the ‘decree. executėd: : 
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by Dharam Raj Singh was. not for the 
the benefit] of .all‘ the: decree-holders, in- 
cluding Thakur Shiv ‘Raj: ‘Sitigh. aes 


3-A; `When this: case” ‘came. up ` beforê 
me for hearing I referred’ the question 
of limitation to be decided by a larger 
Bench as a similar ` question , was al- 
ready referred to in’ another case. Now 
the Division’ Bench. has returned. the 
ease. with . the. finding that: the decision 
of the execution court that the execu- 
tion application was barred by limitaion, 
was incorrect. Now. the. question, of. 
limitation’ is no more .in dispute. . a 


As: The. ‘case . has: ‘been argued .by Shri 
R. N. ‘Singh,. Advocate for. the appli- 
cants .and Sri Shanti Bhushan,- Senior 
Advocate for. the opposite. parties; with: 
great vehemence onithe other: pae 
involved in this.. case «which . -as 
under: .-. ` ere 

(i) Whether some of’ the Acces har: 
ders can legally execute the whole de- 
“cree for :the benefit -of: all the. decree- 
. holders even if, it-is. opposed. by. one, oF, 
wore of. -the decree-holders;:: oy 


(ii)'-Whether the decree- hiolders-” are’ 
entitled ‘to get actual’: possession oe 
the- land in dispute after “demolition of 
the buildings’ which” ‘are m  popseseion 
of the tenants? ; 

` Gii) Whether the decree Folgas arë 
entitled to, the mesne’ “profits from the 
date of the’ suit or decree? ` i 


5. - As. regards - the. first question, it 
may... be stated that the ‘decree was in. 
favour . of a number of persons ‘includ- 
ing Thakur. Shiv Raj Singh... The decree 
was put in execution. -by Thakur Dha- 
ram, Raj.. Singh impleading all the; de-. 
cree-holders. including , Thakur Shiv Raft. 
Singh as the- executants against. the 
judgment-debtors...On the basis of , the 
sale-~deed executed, on behalf of Thakur- 
Shiv. Raj, Singh, -in. favour ‘ofe Smt. 
Rajni Singhi. the vendee stepped in his 
shoes. as..one of the decree-holders al- 
though it was. alleged.:that the suit for 
cancellation of the said sale-deed filed 
by the--sons: of Thakur: Shiv: -Raj ‘Singh 
is'still. pending in the Civil Court, Ac- 
cotding”’ to the’ learned counsel ‘for ‘the: 
applicants, ‘the ‘decree put in- execution 
by Thakur Dharam “Raj ‘Singh, one of 
the décree-holders was for the benefit 
of allthe ‘decreé-holders’ in’ whose fav- 
our it was ‘passed: in this case.’ Merely 
bécauise one ‘of the-- : deeree~holders ` or 


his transferee has put an objection: does’ 
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not mean: that:it was not for the bene-' 
fit of .all° the decree-holders. According: 
to.the :learned ‘counsel: for: the opposite 


parties no -doubt one i ‘of the -decree-hol-: y 


ders ¿can put ‘the .:‘ decree -in ‘execution: 
jointly- provided . all ‘the ‘de¢ree-holders: 
are:-willing. -But:in ‘this . case. it was op-" 
posed: :by. Thakur Shiv Raj Singh ‘and 
his vendee Smt. Rajni Singh. Therefore, ' 
it:cannot be said ‘that the’ execution of’ 


the decree was for the benefit ha all | 
the decree-holders, ‘ 
6 AS a general rule, ` ' decree in 


favour of more persons than: one can be 
executed on behalf of- them ‘jointly, but. 
Order ‚XXI, Rule 15,: Civil P. ‘C. is an’ 
exception to this proposition. ‘It pro- 
vides ‘that where a decree. has’ been 


passed. ‘jointly. in. favour’ of more per- _ 
or ) 


sons‘ than one, ‘any One or’: more, 
such persons, may, unless: the decree 
imposes any: condition to the contrary, 
apply for the execution of the.. whole 


decree for the benefit of them al or. 
the 


where .any of .them: has. died,. for 

benefit. of all.:the ‘survivors and the 
legal. representative.-of ‘the deceased, In 
this. provision: the’ words-.‘for. the bene- 
fit of. ‘them all’ (underlined by me) .are 
significant and ..appear . to.: have been 
used with purpose. Usually one :and ‘all. 
the decree-holders:. reap. .the fruits of 
the-litigation only. after the execution 


of the: decree.. So long the decree. re- 
mains. unexecuted all are’ losers and 
no one’.is benefited: by: it. But : where 
one.of the. decree~holders. opposes . the 


$ 


execution of the decree- for any ulterior’ , 


motive: against his interest, in that case,- 


the duty. is cast. on the .court ‘to look, | 


into his interest and to consider’, whe-. 
ther the execution’ of a: joint. decree by 
one of..the decree-holders ° is. for the, 
benefit of all of them . 
served earlier, the execution; .of the de- 
cree will always be for. the: benefit of 
all the decree-holders ‘whether one or 
all of them are the execuants. In this 
case it has not been pointed, out as to 
in what manner the benefit flowing out 
of the decree in favour. of Thakur. Shiv 
Raji Singh or his vendee will be pre- 
judicial to their interest in case the 
decree’ is executed:-On execution of they 
decree all the. decree-holders will derive 
equal benefits: allowed to them under 
the decree. 

7. The learned cowiseľl “for the appli- 
cants relied on several ` authorities. In 
Ram Autar v, Ajudhia' Singh ((1876) 


„or not. As ob-|. 


w this Court have ‘held that a 
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ILR 1 All 231), and the''Collecter of 
Shahjahanpur v. ‘Suraj’ Singh (1881) 
ILR 4 All 72) .the Division: Benches’ of 
decree 
passed ‘jointly-in favour of‘ more per- 
sons than one can” be legally’ executed 
as a: whole for the. benefit ‘of all the 
decree-holders: and not partially to the 
extent of the ‘interest of each individual 
decree-holder.’ In Banarasi Dass Vi 
Maharani: Kuar ((1882) ILR':5 All” '28) 
it was held that if one of the judg- 
ment-debtors acquires the position -of 
the decree-holder ‘in: respect. ‘of?’ whole 
judgment dekt, “the ‘effect is’ ‘to “eéxting- 
uish ‘the  liabality “of ~“ the" other 
judgment-debtors and decree‘' cannot be 
executed, but if one of them so- acquires 
only partial interest in the decree the 
© effect is not to extinguish‘: the entire 
judgment debt but: so much only of 
it as such judgment debt was acquired, 
It can be executed’ for unextinguished 
part of the decree. This view is based 
on the principle of merger ‘where- all 
the judgment-debtors had- purchased 
the whole decree and the- interest of 
the judgment-debtors ` and the 
decree~holders merges and the decree 
becomes unexecutable:’ If -some 
‘portion of the’ decree has-been purchas- 
‘ed by the judgment-debtors then the 
effect is that the éntire judgment - debt 
is not extinguished and it can be exe- 
cuted for the unextiriguished portion of 
the decree. Here in thé instant: ease the 
dispute is batween the ‘decree-holders 
_ inter se and the questions between the 
7 decree-holders inter se do not fall under 
Section 47, Civil P. C. In other words 
the inter se dispute between the co- 
decree-holders is foreign to the scope 
of Section 47, Civil P. C. (Vide B, 
Hanumantha Rao v.. A. Krishnamma 
(AIR 1924. Mad 518)). In Jugul Kishore 
v. Gobardhan Lal (AIR 1964 All 548) 
it has been held: that one of the ` de- 
cree-holders can. execute the decree for 
the benefit of all the. decree-holders 
and the other decree-holders are not 
necessary to be impleaded in the exe- 
cution application. It is also not neces- 
sary to mention this fact even in the 
„execution application that the decree 
‘is being exectted for the benefit of alt 
the decree-holders (Vide Shankar Hari 
v. Damodar Vyankaji (AIR 1945 Bom 
880)) and Kamal Kishore- Prasad Singh 
v., Hari Har Prasad Singh (AIR .1951 
Pat 645), a S 


` 
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8. The learned- :counsel for the ap- 
plicants, - further contended ‘that if the 
decree’ determines the ‘shares’ of the 
decree-holders it. may: be. executed: for 
one’s ` share only: '-Therefore,!- where 
from the joint decree ‘if the share’ of 
the decree-holders: is apparent in''' that 
case’ separate “execution is possible, 
otherwise the joint! execution by any 
one of the:‘decree ‘is only permitted by 
law as heldin Valchand © Gulabchand 
Shah v. Manekhbhai: Hira Chand -Shah 
(AIR, 1953 Bom. 137), 


- 9. The--Jearned. counsel for the op- 
posite parties, -contended that the view 
taken -in- thecase of Valchand Gulab- 
chand Shah (supra) relied upon by the 
applicants was not: accepted! in Smt. 
Chapala Devi v.: Rakhal' Chandra’ Sen 
Gupta, (AIR 1964 Pat 363) wherein it 
was: ‘held ‘that a separate ‘share: of the 
decree-holdér can ‘be adjusted’ and sepa- 
rately éxecuted.:In ‘Noor Zaman- Khan 
v. Mt.-Maimunnissa’ Bibi: (AIR 1958 Pat 
228) and Dhondhey -Prasad v. Sewak 
(AIR 1954 All 739) it has been held 
that “where the share of the decreé- 
holder can be predicted execution of 
separate shares of “decree holders: is 
maintainable. 7 


10. On’ the consideration of the argu- 
ménts of the learned ` counsel for the 
parties and, after going ‘through , the au- 

citer them I am of the 
view that the dispute between ‘the co- 
decree-holders ‘is foreign to the scope 
of Section 47, Civil P. C. and one of 
the decree-holders can execute the de- 
cree for the benefit of all of, them ever 
without impleading them and without 
mentioning’ this fact in the execution 
application. that the decree is being 
executed for their benefit as an execu- 
tion of the decree is permissible always 
for the benefit of all the decree-holders 
unless it is ‘proved otherwise. This is 
based on a very sourid: principle, other- 
wise any one of the’ decree-holders on 
account of some malice with the other 
decree-holders or’ in ‘collusion with the 
jJudgment-debtors can make the decree 
unexecutable. As a joint’ decree jis 
executable as such and the execution 
court cannot go behind the decree, a 
decree can be executed in part only 
where the share of the decree-holders 
are defined or can be predicted or 
where the share is not in dispute. In 
that casé a separate execution for the 
tespective shares of the decree-holders 
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is permitted under, the _ law, otherwise 
it is beyond the scope of ‘the. execution 
court to find out the shares of the de- 
cree-holders inthe execution proceed- 
ings. A joint decree is not, divisible 
and can be executed: and ‘is. always 
executable as joint decree. The view: of 
the execution court that as Smt. Rajni 
Singh has opposed the execution of the 
whole decree so it is not for the bene- 
fit of Thakur Shiv Raj Singh, is illegal 
and cannot be maintained in law. 


11. As regards the second question, 
regarding actual possession the learned 
counsel for the opposite parties con- 
tended that the decree, for .demolition 
of the ccnstructions and possession has 
become  unexecutable in view of the 
fact that on the passing of the U. P. 
Urban Buildings (Regulation of Letting, 
Rent anc Eviction) Act | (hereinafter 
referred to as the Rent Control Act) 
. the tenants who are in- occupation of the 
buildings have acquired certain. rights to 
remain in the- buildings and they cannot 
be ejected otherwise (than as) pro- 
vided by the Rent Control Act. There- 
fore, they cannot be ejected in the pre- 
sent execution proceedings. In this con- 
nection he has referred to Sections 14 
and 20 of the Rent Control Act. Ac- 
cording to. the learned counsel the-ten- 
ants have acquired rights to live in 
the houses sought to be, demolished and 
they cannot be ejected except in ac- 
cordance with law. Consequently, the 
judgment-debtors . could not demolish 
the buildings and hand over.actual pos- 
session to the decree-holders. In this 
view of zhe matter, so long the tenants 


are in occupation of those buildings the - 


court also cannot execute the decree 
by demolishing those buildings and 
give actual possession to the decree-hol- 
ders. Therefore, the applicants at the 
best can get only symbolic possession 
and not actual possession after demoli- 
tion of the buildings in occupation of 
the tenants. 


12. -In reply the learned counsel for 
the applicants contended that the 
fact that the Rent Control Act has al- 
ready come into force before the dis- 
posal of the first appeal by this Court 
and if the tenants had been conferred 
with certain rights under the Rent Con- 
trol Act, this question 
been raised in the first appeal itself. 
But in the absence of any such objec- 
tion in the first appeal the decree, was 
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. should have - 


A.I. R. 


passed, for demolition, and actual pos- 
session. .Therefore, the decree passed in 
the first. appeal will. operate as construc- 


tive res judicata.. and. the.: execution y 
Court..is bound „to. execute , the decree, 
and cannot go behind. the same and 


‘find out whether the, tenants in occupa- 
tion of the buildings haye. got any right 
in view of the Rent Control Act., It 
has been further contended by the 
learned counsel for the applicants that 


- where the „person inducting tenants on 


the land is found to be . trespasser on 
the date of such induction, in that case 
such tenants cannot . continue to have.a 
right on the land against the will of 
the true owners as held in Rentala 
Lachaiah v. Chimma ‚Dudi  Subrah- 
manyam, (AIR 1967 sc _1793). The 
learned counsel further contended that y 
in execution of the decree against the 
tenant-in-chief, the sub-tenant or 
licensee can also be ejected. The eject- 
ment of the sub-tenant or licensee, in 
such a stitution would not be forcible 
or wrongful. (See Ganesh Prasad v. 
State ‘of U. P. (1974 All Lg 628) : (AIR, 
1974 All 379) ). According to the learned 
counsel in the present case, the _tenants 
derive title from the judgment- debtors 
Therefore, when the judgment-debtors 
are bound by the decree, the 1 tenants 
are also equally. bound: 


13. It. has been contended by the 
learned counsel for the opposite parties 
that where no plea regarding the rights 
of the tenants under the Rent Control 
Act has been raised in the first appeal . 
or even raised but has not been decid- 
ed.. the same can he considered by the 
executing court. In support of his con- 
tention he . placed reliance on Jai 
Narain v. .Ganeshi Lal, (AIR 1952 
Pepsu 35) and Nabbobai v. Hasan Gani 
Abdul Gani (AIR 1954 Madh Pra 181) 
(FB). In certain cases according to him 
the execution court can go behind the 
decree. He’ relied on Gurusami Goun- 
dan v. Sivanmalai Goundan (AIR 1933 
Mad 157) wherein it was held” that 
where one of the joint decree-holders 
applies for execution of the decree 
fraudulently - behind the back of the 
other decree-holders, the Court can on, 
the objection of the other decree-hol+ 
ders disallow the execution notwith- 
standing Order XXI, Rule 2, Civil P.C. 
that the decree was fraudulently exe- 

cuted behind the ‘back of the other 
decree-holders. ' But this case is” dis- 


imprisonment or. fine. 
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tinguishable on facts as-in the present 
case it is nobody’s case that the decree 
was: fraudulently executed ‘behind the 
back of the ` other’ decree-holders, It 
may also be ™ mentioned- here that” in 
the decisions ` reported ‘in Jai Narain v. 
Ganeshi Lal’ ‘(supra) and Nabbobai_ v. 
Hasan Gani Abdul Ganj (supra). sub- 
sequent change of. law came after the 
passing of the decree whereas in the 
present case the Rent Control Act came 
into force during the pendency of the 
first appeal before this Court. Reliance 
was also placed on Jagjivan Singh v. 
Sita Ram, (AIR 1954 Raj 43). In this 
case on the interpretation of the sub- 
sequent Act it was found that the de- 
cree had become ‘ unexecutable. The 
learned counsel also placed reliance on 
Haji Sk. Subhan v. Madhorao (AIR 
1962 SC 1230). In this case the suit for 
possession based on proprietary rights 
was filed. The M. P. Abolition of Pro- 
prietary Rights (Estates, Mahals, 
nated Lands) Act, came into force’ dur- 
ing the pendency of the suit and the 
decree for possession was, passed in 
ignorance of law. It was held that the 
decree cannot be -executed as the right 
of the decree-holder was. extinguished 
under the provisions. of that Act. 


14. In the instant case it has not 
been shown that the rights and title of 
the decree-holders had been’ extinguish- 
ed under any of. the provisions of the 
Rent Control Act, Therefore. in my 


lye 


judgment, unless the rights of the de- 


cree-holders had been extinguished 
under the provisions of any Act after 
or before the passing of the decree 


where the effect of` the provisions of 


that Act had‘ not been taken: into’ con- 


sideration, the decree cannot be held 
to be -unexecutable. 
15. This point can be considered 


from another aspect. Section 31. of the 
Rent Control Act has provided penalties 
to-any person who contravenes any 
of the provisions of the Rent Control 
Act. Therefore, any person who demo- 
lishes any building under the tenancy 
of any person. shall be punished with 
But this provi- 
sion is attracted ` only where. a person 
demolishes any , building without 


-any 
lawful excuse. ‘Here in the present 
case the judgment- debtors ' have been 


given authority under ‘the terms of the 
decree to- demolish the’ building. There- 
fore, in case the building is demolished 


Bang’ Raj Singh v; Krishna“ Chandra 
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by the judgmént= debtors ; sit annot - “Bey 
held to be ah ~ act- - without . lawful 
excuse. Therefore, the. Rent Control Act 
does not stand in the way of the exer 
cution of the present. decree. This is 
not applicable for one. more reason, As 
according to the decree passed.in. the 
suit giving rise to the execution pro- 
ceedings the judgment-debtors had been 
held. to’ have no title in the vacant land 
and the land over which the buildings 
are standing when the judgment deb- 
tors had been adjudged- to have no 
right in the land beneath the building; 
they are not entitled to maintain’ the 
buildings ‘any more. According to terms 
of the decree the judgment-debtors havé 
béen -held tohaveno rightin the land 
beneath the buildings as the rights of the 
judgment debtors got extinguished ana 
on their extinction by reason of Sec- 
tion 111 of the Transfer: of Propérty 
Act the rights:of the tenants also comé 
to an end, and once the rights of the 
tenants come to an end, the judgment~ 
debtors could have lawfully demolished 
the buildings in compliance of the de- 
cree under: execution. This view of 
mine- also finds support from Uma 
Shanker Dixit v. State of U. P., (AIR 
1978 All 194) wherein it has been held 
that once the proceedings for acquisi- 
tion under the land ' Acquisition Act 
have been completed the rights of the 
landlord get extinguished and on their 
extinction by reason of Seéction 111: of 
the . -Transfer of Property ` Act, the 
rights: of the -tenants also come to an 
end: In this case no relationship of the 
landlord . and the tenant was existing 
between the tenant and. the State Gov- 
ernment. Therefore, the question of 
taking ` proceedings for -his ejectment 
under: Section 21 of the U. P. Act XII 
of 1972 could not arise. 


16. Now ‘coming to..the. last question 
regarding the recovery of mesne pro- 
fits, the point for consideration is whe- 
ther the preliminary decree declaring 
the rights of the applicants for recovery 
of mesne profits is executable or it is 
executable after passing of the finat 
decree as contemplated ` under Order 
XX, Rule 12, Civil P. C. According to 
the. -learned counsel for the applicants 
in the deçree which is under execution, 
there is a clear. direction for execution 
court to determine the. amount of the 
mesne profits. « Therefore, -this decree ‘is 
executable as. such and it is for the 
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.execution. court to determine the amount 
of the mesne:. profits im . pursuance of 
the directions: . contained :in': the preli= 
tinary. decree: It: was: further contend- 
‘ed by. the: learned: counsel ‘ for’: the’ ap- 
plicants: that. :aecording: tothe. terms. of 
‘the decree the applicants are ‘entitled 
to:get mesne profits for the three years 
from the date of' the... decree ‘i. e. the 
decree. of the High:Court passed in: the 
. first appeal! whereas: according : to the 
learned: counsel for :the: opposite’ par- 
ties the.-preliminary-: decree is not’ exe~ 
,cutable ‘for: mesne profits, It becomes 
executable only after the final. decree 
‘is passed as: contemplated under Order 
X, Rule: 12, ‘Civil P. C.’ The direction 
given inthe- preliminary ‘decree to «the 
executing Court! to. calculate’ the amount 
of the mesne profits-is against the pro- 
visions of ‘Order XX, Rule. 12, + Civil 
P. C. and.is without jurisdiction. There- 
fore, the amount calculated by the exe- 
cution Court is: -without jurisdiction. It 
has been further contended. by the 
learned counsel for the opposite parties. 
that the amount. of mesne profits:can be 
calculated ‘only for: three years. from 
the date of the decree- i. e. the decree 
of the trial Court: and not of the’ decree 
of the High Courte > > as 


17. In Rudra Pratap Singh v. Sarda 
Mahesh Prasad. Singh, (AIR 1925: 
All 588) it-has‘been held that’ Order 

. XX, Rule 12, Civil P. C. enables ' the 
Court to direct an inquiry to be. made 
as to the rent and mesne’ profits to 
‘which’ the plaintiff may be entitled. 
Such an inquiry is made in the course 
of proceedings which -is virtually a 
proceeding ` in continuance of the ` ori- 
ginal suit: “Under. clàuse' (2) of Rule 12 
final décree has'”to be -prepared’ in“re~ 
spect of the mesne profits which-*‘may 
be awarded in accordance with the re- 
sult of ‘such an ‘inquiry. From such «a 


final decree an appeal is'maintairiable. In . 


Chittoori Subbanna v.Kudappa Subbanna 


(AIR 1965 SC 1325) it has ‘been held ~ 


that where a preliminary decree for 
possession ‘passed’ by` the ‘High ‘Court 
directed the trial Court to inquire about 
the mesne profits from‘ the date of ‘the 
jristitution “of the suit and passed a final 
decree for ‘payment of the’ amount 
found due up to the delivery of posses- 
sion, the decree must be construed in 
conformity with the requirement of 
Order XX. Rule 12 ‘(J (c), Civil P. C. 
and the decree-holder cannot get mesne 


Bans: Raj: Singh- v, Krishna -Chandra : 


“mesne profits . passed ‘by 


fits are’ to be paid; As such it 
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profits for. a :period. beyond three years 
fram: the: date of:the. High :Court ‘de- 
cree. In -_Kudappa” Subbarina: v;:.Chittoori 
Subbanna,: (ATR 1962. Andha ‘Pra 
(EB) relying on Kiran“: Singh v. Cha- 
man Paswan, (AIR 1954 SC 340) while 
dealing: -with the ‘case of: this. nature it 
has been held that ‘the ‘decree. passed by 
the Court without. jurisdiction is a nul- 
lity. Its invalidity can. be set up when- 
ever and wherever it is sought:‘to be 
enforced" ‘and relied “upon ‘even -at the 


500 ` 


stage: of execution: and ‘even: in- colla~ ` 


teral. proceedings. Thus, “a ‘direction’ to’ 
the executing Court for .the inauwiry ‘for 
the lower 
Court: is one that ‘contravenes the pro- 
visions of Order XX, Rule 12 - (1) (c}. 
(iii)'and: is, therefore, invalid and’ nul-. 


lity. In “Raghubir Singh v. Sécretary of * 


State, (AIR 1938-All .445). it has“ been 
held that the ‘Legislature has made 
provision in the Code of Civil Procedure 
for the- determination of the amount of 
mesne profits in a suit for ‘possession 
and ‘mesne profits. For the- assessment 
of the amount of: mesne' profits; a duty 
is cast’ upon the trial :Coùrt -and the 
trial: Court has) nö- power to transfer 
that duty fo the’. execution Court. An 
order ofa trial “Court : directing the 
execution Court to assess mesne profits 
is an order without jurisdiction and 
should. be. treated as nullity. In Kumar 
Jagdish Chandra v. Bulaqi Dass, (AIR 
1959 All 242) considering the question 
of the period for which the mesne pro- 


fits can be allowed it has been held . 


that clause (c) of sub-rule (1) of Order 
20, Rule 12, Civil P. C. contemplates a 
decree directing an inquiry as to mesne 
profits from the institution of the suit 
only one of. the three events mehtioned 
in sub-clauses (i), (ii). and (iii) which 
of them occurs first, Sub-rule (2) con- 
templates ‘thé’ passing of-a final decree 
in respect of mééne profits - in” accord- 
ance ‘with the ‘result of that inquiry. 
The final - decree contemplated’ will 
state the amount’ of- mesne profits 
which have to be ‘paid ‘by the judgment- 
debtor to the ‘decree-holder, and there- 
fore, will have. to take into considera- 
tion the date ‘up to which mesne- pro- 
; will 
be either the date of delivery of pos- 


N 


`v. 


session to the ` decreė-holders, or the. 


date of. relinquishment of possession 
by the judgment-debtor with notice to 
the decree-holder: through. the Court, 
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or the date ‘of the expiration .of -three: 
years from the: date. of: the! decree, 
whichever of .thése alternative’ dates 
=" happens to be the earliest. A decree for. 
mesneé -profits` till delivery ‘of .possession. 
cannot be interpreated’.as a.decree for- 
the realisation of the amount. 
mesne profits till the: actual: delivery of 
possession which may-never take plaze.‘ 
It cannot be: ‘contemplated that ‘the če- 
cree-holders by ‘failing “to- >take`- action 
to-obtain. «possession -' ‘could’ create a 
right in themselves to: recover. meme 
profits up to- an imaginary - -date: ‘for lai 
delivery of: ‘possession. ee 


` I8. On examining “Order ’ 'XX, Hale 
12, Civil P. C. and ‘the case ‘law, refer- 
ia to above I‘am of the opinion ` that. 
the trial Court while declaring fhe 
` |right of mesne profits in favour ‘of the 
jplaintiff can direct for.an inquiry in 
ithe matter and is required to pass final 
decree as contemplated .. under Orcer 
XX, Rule. 12, Civil P.-C. -and-it has-¢ot. 
no jurisdiction to... direct: the inquiry. 
regarding the, amount of. mesne. .proiits: 
to be . determined by the executing 
Court. . Such; a.. direction, to the execu; 
tion Court is -without jurisdiction and is: 
nullity. It is the- final decree regarding 
the mesne profits, which is. executable 
and the final decree can be passed. for 
the recovery of the mesne profits tor 
the maximum period of three “years 
from the date of the passing of thé 
final decree’ which, is a decree of ` the 
High Court in this. case as’ the decree’ 
of the trial ‘Court has “merged ` in: the 
decree of the’ appellate Court : A & the 
High ` Court. ` 


19. Lastly,., it. has ` “been contendéd oy. 











the opposite: parties, that it is not a fit - 


case for exercising revisional saga = 
tion as the error of law. and facts . 

no ground for, interference. din ace 
Reliance .. was. . placed on Pandurang 
Dhondi Chougule. vV., Maruti Hari Jadhav, 
(AIR 1966 SC 153), M. L. Sethi v. R. P; 
Kapur, (AIR 1972 SC 2379) and: Manag- 
ing Director (MIG). Hindustan , Aerora- 
tics Ltd. Balangar, - ` Hyderabad’ VA 
Ajit Prasad Tarway, (AIR - 1973 SC 76) 
wherein it has. been held that ‘the Hizh 
Court should not interfere even if the 
order is wrong or, not in . accordance 
with law, unless... the ‘Court exercisad 
its jurisdiction . illegally or. _ with maie- 
rial irregularity. 


`20. It is true that the. PARTENES of 
the High Court under Section 115, Civil 


Krishna „Kunar. v States. 94 


‘of the: 


All, : 287: 


P. C. isar. ‘limited . -one;.-Section 115, 
Civil P: 'C. is not attracted against con-} ` 
clusions of law or. of fact in which the 


question of ‘jurisdiction is -not. involved.. 


But in this, case the. execution , Court 
has. „dismissed - the execution application 
on the ground of limitation apart from 
other grounds, The question .of limita- 
ticn has been held to be question _of; 
jurisdiction. Therefore;, the question-of 
law. decided by...the subordinate Court 
is concerned with the question of jur- 
isdiction, of the said Court and on 


- other grounds as well’ the subordinate 


Court ‘has’ committed an error of jur- 
isdiction’ Therefore, “it is a fit” case for 
injerference in revision, under ` ‘Section’ 
115, Civil . Pe. € 


21. In view of what. Shan. been _ ' dis- 
cussed . above, the order of the execu- 
tion Court cannot sustain in law and 
deserves to be set aside. ety 
- 22. In: the result, -the revision suc- 
ceeds -and is ‘allowed. “The order of the 
execution Court dated 31-3-1978 is set 
aside and the case: is sent back: to the 
execution -Court:.: for decision afresh in. 
accordance. with:law ‘and in the -Aight 
of the observations made above: “How- 
ever, in the peculiar circumstances of 
the icase the- partiesi.. are directed ‘to 
bear their own costs, . 

Revision allowed. 


. 
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_.».; (LUCKNOW. BENCH) , 
©. N. GOYAL AND. S. C. MATHUR, JJ. 
Krishna ‘Kumar Roy; ‘Petitioner y. State of 
U. P. and others, ‘Opposite Parties. 


Writ Petn. ‘No. 3108 of 1980, DJ- 17:12- 
1980. `” f 


{A). Constitution of India, Article 226 — 


Education — Opinion of academic experts ` — 
Interference. (Evidence Act (1872), S.. 45). 


-Court should not lighily: interfere with the 
opinion expressed by academic: experts - but 
interfere only :where the ‘expert takes a+ view 
which: no reasonable person ‘could possibly 
take: W.:P..No. 3026 of 1979, DJ- 14-12- 
vo aoa and see 2 Al ER 433, Rel. on. 

“> + (Para 3) 


®) Constitution “of India, Art. 226 —_ 
Delay and laches. y 


iHow much delay may. ‘constitute - laches de- 
pends upon the circumstances of, each ‘case. 


EY/GY/C411/81/JHS ` 
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n fatal < E E E ' Para’. 14) 
Cases ©’ Referred: >- Chronological > ‘Paras 
AIR 1980 SC 1230 © Cece eg 
01979) - W.: P:-No: 3026' of: 1979; D/- > 14-12- 

-1979-7 {All =. “Chand Tewari: Wi OR 

— tof USP. or. Pood 
‘AIR '1966-SC 707-0 0 5. 0C o” ae 5 
AIR - 1965: SC? 491" Pip $ SS. 


(t959): 2 All ER: 433: :-(1959) 2 WLR 826; 
_ Baldwin and Francis ` Ltd. v. ‘Patents Ap- 


"peal. Tribunal | -v 5. 


"K. N. GOYAL, J ia Cornbined Pre-Medi- 
cal “Test (for Short, C. P. M. T.), is held every 
year in ` accordance with, the orders .of the 
State Government issued under Section 28 (5) 

of. the U. P: State ` Universities Act, (1973. 
This ‘test is conducted by one of the State 
Universities, and admissions to all the State 
Medical Colleges and the King “George, Medi- 
cal College, Lucknow, are made out of . the 
; candidates ‘obtaining the highest position in 
l ` this, test subject, to various reservations. We 
are not concerned in this case with reserva- 
tions. 


.2. -The petitioner was one of the ET 
candidates. Four. papers are set for the test; 
each containing 100 questions, each. carrying 
three marks. Thus the maximum marks of 
all the papers come to- 1200. The petitioner 
Secured 875 marks at_the last C. P. M..T. 
All the general. candidates who had secured 
‘up to 881 marks and some of those who. had 
secured 880 marks have been able to secure 
“admission. Two of the candidates who ob- 
tained 880 ‘marks and others who secured ‘less 
marks are still in the waiting list. The peti- 
tiorier’s contention, is ‘that if the proper mark- 
' ing had been. done then he would have. se- 
cured more. marks than 880. 

Bs After the C.P. M. T. was held, coerect, 
answers . .were published as per a ‘key’, An; 
nexure, 2 to, the writ petition.. Against- ques- 
tion . No. 17 of Chemistry | ‘and question 

_No. 45. of Physics paper it was mentioned 
’ that “due to some printing errors all 
candidates. have: been given full “marks. 
these two .questions”.. The: petitioner’s oe 
tention is.that he had answered these. ques- 
tions correctly and it-was wrong on the part 
of.-the -examiners, to .hdve .given, full’) marks 
even to. the. candidates. who :had: not, answer- 
ed: these questions correctly. It was..conced- 
ed before us that. the printing.error consisted 
of discrepancies -between . the. English. and 
Hindi versions ‘in the. questions. ‘Each paper 
is a multiple-choice objective style .paper..,;In 
other words; - against’..each - question. four 


E alternative answeres, ` ‘marked 1,°2, 3 and 4 


respectively are indicated; ‘and ‘the candidate 


Krishna Kumar vs: Stater.: 322 * 
In-some: cases: even: a few. aye delay: umay- be. 
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is expected to‘ note: the -serial number of the ` 
correct ‘alternative: in the. answer sheet. What 


- happened- in iregard. to these. questions was 


that ‘the -serial numbers“ of: the’ alternatives ; 
given-in the English versioù`ʻin the left-hand 


- column: did: not tally with the serial numbers 


of the same: alternatives in the Hindi. version 
given-in. the right-hand column. Such being 
the..situation, the examiners rightly: took the 
view that it could--not be ascertained as. to 


_ which candidate: had. answered the- question 


correctly: ` The - petitioner cannot .prove that 
he had answered ‘the question correctly as- 
one: has`no means to find out whether he’ was 
guided.. by the English version or by the 
Hindi version, nor could he prove that any 
other candidate had answered the question 
incorrectly. Thus ‘the. “objection raised on 
this core was obviously untenable. f 


-4. -The petitioner has further contended 
that he.had given ‘correct answers to question 
No. 44 of the Zoology: paper and question 
No. 90 of the Botany paper-and that the ex- 
aminers -were wrong -in treating- his answers 
as incorrect. The marking ‘admittedly has 
been done- according: to the key. published -bý 
the authority conducting examination, namely, 
Annexure: 2; What- has. been‘. suggested is 
that. the ‘key -itself--was- wrong so. far as the 
alternatives indicated -by -the. examiners in that 
key in iia of these e iia are çon- 
cerned, E Doy 


5. The learned ‘Standing Counsel . for” the 


_fespondents 1 and 2, Sri Umesh, Chandra, 


has contended that it is not open... ‘to . this 
Court to sit ‘in judgment ` over’ the views of 
the examiners. The ` decision of the’ exami- 


hers with. regard to. the correctness of the 


answers must be treated as final. He’ has 
in this context referred to the University of 
Mysore y. ` Govinda Rao, AIR 1965 SC 491 
(para 12) in which their Lordships. ‘held: that. - 
the view. of the academic body as to what 


should be treated as ‘high ‘second: class’ de- 
_gree should not’ ‘be ‘interfered’ with by- the 


Court. Likewise in Principal, Patna College, 
Paina v. K. S. Raman (AIR 1966 SC 707) it 
has Held that where ‘it. is plain that the Re- 
gulation : framed by an. acadetnic ` body is 
capable of two’ constructions, it jis "generally 
not: expedient for. the High Court to Teverse 
the decision of ‘the educational: authorities on 
the ground that the” construction placed by > 


“such authorities” ‘on ‘the réleVant Régulations ~ 


appears ‘to thé High, ‘Court’ Jess réasonable 


pleased to accept: “Botti, -these cases, were’ con 
sidered’ by us. in. Sushil ‘Chand Tewari: vi State : 


óf U. P. (Writ Petition No. 3026- of; 1979 de- K 
- cided’ on. - 14-12-1979),”: tand ` -we hèd: ‘that. 
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although the: view: of ‘the academic “experts 
should not. .norially -be - interfered -with; yet 
af. the expert- body - takes :4’ view which ‘no: 


=reasonable person could take them the Court 


‘could and ought to interfere. As pointed out 
' by Lord Denning in Baldwin and Francis 
Ltd. v. Patents Appeal. Tribunal, ((1959).2 All 
ER 433) even on technical matters a Court 


can hear- arguments of. counsel. and consult - 


text books, technical dictionaries, etc. or even 
be informed . through assessors, and the 
Court’s. jurisdiction is not to be shut: out 
merely on. the ground of technicality of the 
matter. We-have therefore to approach the 
questions‘ raised’ in the ‘light of the general 
principle that we should. not lightly interfere 
with the: opinion ‘expressed: by. experts” but 
interfere only where the expert takes a view 
_ {which no reasonable ; Person could possibly 


a a 


Question No. 44 of the Zoology paper 
“was as follows :— 

“44. The. last and final moulting of thabdi- 
tiform larva of ascaris takes place in the: 

(i) Heart of man, (ii) Liver of Man, iii) 
Lung of Man, (iv) Intestine of man.” 

7. According: to the key published the 
correct alternative was 3, i.e., lung of man. 
In the petition, three books were cited in 
which the, answer ‘given was that: the last and 
final moulting takes place in the intestine ‘of 
man, These books are as follows: 


1. Adhunik Janta Vigya, by Dr. Ramesh 


Gupta M, Sc., Ph. D:, F. A. Z., Head of the. 


Zoology - Deptt. Sri J, N. Degree College, 
Lucknow, revised’ by Dr. V. P. Agarwal, 


M. Sc., Ph. D. (London) F. Z. M., F: L. S., 


i“ Principal D. A. V._College, Muzaffar Nagar. 

2. Adhunik Praniki by Dr, Uma. Shanker 
Srivastava Professor & Head of Zoology De- 
partment, Allahabad . University and. Kripal 
Singh. Bhatia. a teacher of Post-Graduate 
Zoology Department of an affiliated College. 
wos Animal Biology by (Late) E. L. Jordan, 
M. Sc., M. A. (Toronato) and, H. C. Nigam, 
M. Sc. F.I. A` Z. Cert. Sum. Inst. Head of 
the Zoology Department, Lucknow Christian 
College, Lucknow: 

8. It appears that. after the notice ‘of ‘this 


writ petition was taken by the Registrar, Agra. 


University, who conducted the. C. P.’ M. T. 
of this year, the examiner concerned Dr. A.S. 
Kapoor, Professor of Zoology in the Univer- 
' sity of Rajasthan was asked for his’ views. 
Dr. Kapoor, however, stuck to his view that 
the cofrect answer was the-third alternative; 
namely the lung of man and not`the fourth 
‘alternative, ndmely, the: intestine of man. “He 
has stated. as follows: : 
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of - different 


. Mediate Colleges of the State. 


- AIL 289 
“It-may be true’ that some, öf the . books 


ave stated that the~ fourth and final‘ moult 


of the rhabditiform larva of -Ascaris takes 
place in the- intestine of.man. ‘There are all 
kirids ‘of--books-in circulation -in the market 
and many of: these carry minor discrepancies 
nature. However, in such 
matters, reliance is to be placed on standard 
books on the subject which state’- that the 
fourth and final moult of the larva takes place 
in the lung of man. - Accordingly, the third 
alternative for the answer ‘to the question is 
the correct. alternative.” 


- He however did not cite any ‘standard book’ 


in support of the view taken by him. At the 


-time of arguments. also, the learned . standing 


counsel was not able to cite any treatise in 
support of the view taken by the examiner. 
The University could have taken the assist- 


‘ance of the moderators’ of the paper or of 


other experts-in this regard.. It appears that 
the syllabus for the C.P; M. T.-is the same 
as that for the Intermediate examination con- 
ducted by the Board of High School and In- 
termediate Education, U. P, Neither the Board 
nor the University conducting the C. P, M. T. 
examination has prescribed. or recommended 
any text books for the candidates. {t ap- 
pears that the books referred to above are 
the main books in circulation in the Inter- 
No other 
book in circulation in such colleges has been 
brought: to our notice. Until a few years ago 
Jordan and Nigam’s and Uma: Shankar Sri- 
vastava’s books’. aforesaid were ‘recommend- 
ed’ by the Board, though the Board has not 
recommended any book in its latest pro- 
spectus. May-be these books were not con- 
sidered wholly satisfactory, or it, was thought 
that other books were equally good. - How- 
ever, the learned counsel for the: petitioner 
has brought to our notice the following other 
text books on the subject: ` 


_ Invertebrates by R. L. “Kotwal, S. K. NR 
wal, and R. P. Khetarpal (of the Department 
of Zoology, Meerut College, Meerut and 
D. A. V. College, Ambala). 


9. Although it is a private publication, 
‘it is mentioned that the book has been sub- 
sidised- by the Government of India through 
the National Book Trust of India for . the 


. benefit of students. At page.335 of the 4th 
. Edition (1977) of this book it is mentioned 


that after remaining in~the lung for several 
days the larva of ascaris passes through ‘other 
stages, and’ finally, in ‘the intestine it ‘moults 
for ‘the fourth and ‘the: last time to become 
adult; - gates eas Si : : 
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, 10. In: the Animal Biology by Grove :and 
Newell, published by certain; English. -Profes- 
sors (8th, Edn., 1969). at page, 203 ,also, it is 
indicated that after passing: through the lung 
the final moulting- takes- place, in - ‘the small 
intestine. . 

» 11. ‘In the. book by Parker and “Haswell o on 
, Zoology (Text Book- of; Zoology, Inyerte- 

brates, Vol. I,. 7th: Edition 1974, reprinted. by 
English Language, Book Society. and Memil- 
Jan), at, page 251, again, -it appears that .the 
fourth. and final . moult occurs in the intestine. 
The moulting in: the lung. takes place. at an 
earlier stage. 

12. iw parasitology ` by’ ‘Dr. Kip. ‘Chat. 
terjee, Hony. ‘Professor of Medicine, R. G! 


Kar Médical: College, Calcutta (1969 Edition), : 


at pages 176-177, the same’ has been stated.” 


13. Thus,. we find that the .authorities. are 
g all one way, and.the expert examiner . has 
himself not cited a single authority, . In- such 
a situation his mere: ipse-dixit to the contrary 
cannot be treated as conclusive. We have, 
therefore, no. option but to.hold that : the 
examiner in, holding that. the last and. final 
moulting takes place in the lung of man and 
not in the intestine of man took a view which 
no reasonable person could take. The peti- 
tioner’s. contention. in this Fegard must there- 
fore be upheld. be oy a 
‘14. If we- take this to its’ logical. conse- 
quence the résult would be that all the candi- 
dates who*have been given three: marks ' for 
giving ‘alternative No. 3 as‘the correct ahswep 
should instead "have been given’ one negative 
mark for giving an ‘incorrect answer. ‘Thus 
their marks should-stand reduced by four. 
This would However lead to total up-setting 
of the result’ which’ had already been -given 
effect to a couple: of months before -this peti- 
tion was ‘filed. ` Students have: already secured 
admissions ani are prosecuting their studies 
in pursuance of the résult announced’-on’-Ist 
of August, 1980. We would, , therefore, follow 
the guideline laid’ down for such cases in 
Charles. K..-Skaria y.. C.. Mathew, (AIR: 1980 
SC 1230). In’ patas 9 and 18. of the’ report 
` their Lordships held that the judicial process 
must hesitate: to: scuttle. but should.. salvage 
wherever: possible and destroy only when : the 
situation is. beyond retrieval. In that: -case 
also the students were half-way through’ their 
course, and in spite of ‘the unconstitutionality 
found im regard..to the method of selection 
it was held :that.only. the least disturbance 
should be ordered so that: the result of litiga- 
tion may be constructive and. not destructive. 
In the present: case. what we find is that the 
writ petition was filed at least three months 
_after the declaration of the result. How 
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much: delay may -constitute :laches depends 
upon.: the ‘ circumstances , of.. each case. . In 
some: cases even a few days? delay may be 


fatala Here the petitioner has come: to this y- 


Court. after the courses have already :started 
in pursuance of the: admissions. We could 
on this ground: have: declined to interfere 


_ altogether. but fori:the fact that the , mistake 


pointed out by him is too: patent and some 
admissions:are still going on from the waiting 
list and the petitioner. still stands ‚æ. chance 
of securing admission. We, therefore, make 
it.clear that the candidates who have already 
secured admission on the basis of ‘alternative 
answer No. 3 being treated as, the correct. 
answer- would ‘not be disturbed as a result 
of our: decision, However, the waiting list 
of the candidates who have not yet secured. 
admissions :can be revised in the light: of our 
decision. 

- 15. Coming now to the Botany ` paper, 
question - No. 90 was as follows: f 

. “The appearance ‘of tall and dwarf plant 
in F2 population shows: |. 

- (1) dominance, a Uh h “a 

(2) segregation, 

_ ,G). independent assortincnt 

a. purity of gametes. 2 

16. . The correct, answer declared in the 
key, Annexure 2, was serial number 2, namely, 
segregation. The petitioner does not dispute 
that segregation was the correct answer. What 
he says is that the alternative 4 was equally 
correct,.and as. he had answered : correctly 
by marking alternative 4 he too ought to have 
been. treated as haying answered correctly. 


In support of this contention he has cited in 


para 20 of the petition six books in which it | 
has been stated that the law of segregation 
is also called the law of purity of gametes. 
The learned counsel for’ the petitioner, be- 
sides the books mentioned in ‘para. .20, has 
cited before us Principles _ of Genetics ‘by 
S.J, Gardner of Utah” State University 
(5th Edition) page 9 which states as follows: 


. “The most significant deduction . from 
Mendels results was the separation of pairs 
‘of ‘determiners resulting ` in the purity of 
gametes,” _ 
The expert examiner , “of Botany who is also 
a Professor in the University of Rajasthan 
has however stuck to his view. that the cor- 
rect answer is segregation, i.e, alternative 2. 
He hasin support of his view relied upon» 
two’ authorities which are as follows :— 

1. Principles, ‘of . Genetics. (5th Edition) by 
Sinnott, Dunn and Dobzhansky, 
_ 2. Elementary Genetics (1962 Edition) by 
Prof. Singleton of the a of vi 
(U.S. A.). T 


1984 . 


The first book states as follows.: e wel 
“Moreover, Mendel, unlike ‘his .-predeces- 


wy ff 
mp Se 


sors, counted: the numbers of. individuals :with - 


=Ceach of the- “differentiating ; characters „which 
Te-appeared, by . segregations-jin ;F2:,: In, the 
experiment with flower. colour, for. example; 
he. raised 929..F2 plants and. found that 705 
of them bore red flowers and; 224 bore white 
flowers. A similar. segregation.: ;occurred in 
the F2 generations from crosses involving 
other pairs of characters.” 7 

. 17. The second of the books- cited: by the 
examiner states as follows:— i: - E 

“The diagram illustrates Mendel’s Law of 
segregation. 

It also shows’ the consequences ‘of döthiri- 
ance. The F2 consists - of three-fourths: do- 
minant (tall) and’ one-fourths- recessive 
<- (dwarf). However, only one-third of ihe 

' tall plants breeds true, the other two-thirds 


ate exactly like ‘the F1 and will- segregate’ in 


the next generation. ‘The. recessive is a Pus 
line and will breed’-true” `-i 


18. The learned Standing’ Counsel also 


relied on the aforesaid, ‘book ‘by Jordan and. 


Nigam, namely, ‘Animal ` Biology, which „has 
been cited by- the petitioner himself in con- 
nection with the Zoology paper. As this 
theory of genetics. is common for plant life 
and animal life, the authors’ of this books 
have dealt with Mendel’s Laws in the chap- 


ter on Heredity. They have also described. 


_ the law of segregation in thé context of 
monohybried Crosses- in respect of which 
experiments were madé-by Mendel.” ‘These 


authors havénot spoken ‘about the purity of., 


gametes while speaking of segregation. As 


« against this, the learned counsel for the peti- . 


tioner Sri Trivedi has referred to the Ency- 
clopaedia: Britannica (15th, 1979; Edition, 
Volume 8) pages 802 and 803,' in Which the 
following passage occurs. . 

“Since pea plaiits reproduce usually ` by 
self-pollindation of ‘their flowers, ' ‘the variaties 
Mendel obtained from ‘seedsmen’ ‘were’ “pure”- 
i. e` descended for several. to. many ‘genera- 
tions from plants with similar traiis. Mendel 
crossed them by deliberately transferring the 


pollea of one variety to the pistils -of an-' 


other; the resulting. first-generation hybrids, 
denoted by:-the..symbol. F1, usually showed 
the traits of only, one. parent. .For'example; 
the crossing of yellow-seeded’ plants with 
“green-seeded ones gave. yellow . seeds; . the 
crossing of purple-flowered plants, with white 
flowered ones gave _purple-flowered ` plants, 
etc. Traits such as the yellow-seed colour and 
the purple-flower colour Mendel . calied 
dominant; . the. green-seed colour and, the 


white. flower. colour he „called ` recessive. _ it i 
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looked} asif the. yellow’:and rpurple- “bloods? 
overcame or consumed::the green and white 





 “bloods?,: That this. was. not so' bécame evi- 


dent when. Mendel allowed. the -F1- hybrid 
plants to: self-pollinate sand: ‘Broduce the- se- 


- cond. hybrid generation, 2, § Here. both the 


dominant..andi the” recessive: traits::reappeared, 
as pure and : uncontaminated: as. they” were in 
the original parents (generation P).? i 


19. All that“we' ‘find ‘from’ a cloše* perusal 
of the ‘various’ ‘text’ ‘books shown to ` us on 
both sides” ‘is that in Fi generation the plants 
contain’ a mixture’ of ‘both: ‘tall ° and dwarf 
traits; but i in the sécond: generation called: F-2; 
the two traits ‘are: Segregated, and tall as well: 
as dwarf’ plants reappear. , ‘Such’ ` a segrega- 
tion Tesults in’ Fe-appearance of pure gametes. 
Thus, in an’ indirect manner, it may be said 
that ‘segregation “ ‘also “leads ` to’ purity ‘of 
gametes, and ‘it is for’: i this“ reason that the. 
law: of segregation has “also been described: - 
in‘ some ` “books as ‘the law of purity of 
gamates “while other text books ‘have fot 
mentioned ‘this alternative’ ‘déscription of the ` 
law. All‘ of them have_ mOweyer 2 referred- ‘to 


1 


segregation. pin ede 


“20. It is however ‘noteworthy. that `: ’ the 
question ig not about the’ choice between the 
law . of | segregation or law (of purity of 
gametes as. ‘suggested in. para 18 of the writ 
petition. ‘The choice. is ‘between Segregation 
and purity of ‘gametes, The ` examiner wants’ 
the students . to: tell him, what is ‘shown’ by. 
the appedrance of tall and’ dwarf ‘plants in’ 
F2 generation. Normally, in an’ “objective 
test, the’-choice given should be such -that 
only one ‘alternativé could be said to be the. 
correct alternative.- -Here we find the choice: 
between ‘Segregation and - purity: "of ` gametes' 
das- not a@- very: satisfactory ‘chéice. : "However. | 
the primary: answét ‘should;: it seerhs, ‘be “ser 


Pons ties 


` gregation, - though thé ‘secondary*answer may: 


be purity-of gametes. If the examiner chose 
in his wisdom to set such.a question with 
these alternative choices we cannot, say that 
he acted: ilëgáliy. “The ‘concept’ ` of:!“teason- 
ableness’, for thé” purposes’ of: administrative 
law, is not that of what.appearssto the Court 
to be more. reasonable. , The- scope of: inter- 


. ference by ‘the Court is: ‘limited to a case 


where the view taken. by. ‘an authority is, such 
that no reasonable person could possibly 
take. We are not in a position to ‘say that 
the examiner took such a wholly unreasonable’ 
view in ‘deciding, that out.of these two alterna- 
tives’ the primary -alternative ‘of segregation’ 
should ‘have been: indicated: and. ‘not -the .se- 
condary’ alternative'fof' purity: ‘of gamétes. : 

“21:5 Tn the traditional! ; ‘system _ of examina- 
tions, essay-type answers. were -Fequired, -and 
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marks according. to the process of reasoning 
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it could be possible-for- the examiner to: give. 


indicated in. the answer written. by the candi- 


date. Such gradation. of marks isnot pos- 
sible in an objective test. Each system has its 
own merits and demerits.’ In an objective 
test a candidate ‘may feel that he has not got 
his due in respect of one answer; but he may 
have secured marks for other answers -by 
mere fluke without knowing anything of the 


subject-matter of the questions. The Court 


cannot, therefore, interfere on such subjec- 
tive or hypothetical. considerations. We :are 
not in a pesition to say whether the examinee 
really knew or not that segregation also re- 
sulted is purity of gametes.. We are only to 
consider whether the expert who. decided, in 
advance, for all candidates uniformly, that 
the more appropriate answer would be se- 
gregation rather than purity of gametes, acted 
in a manner in which no reasonable person 
could possibly act. We are in the circum- 
stances unable to uphold the petitioner’s 
-contention in regard to the Botany paper. 
22. We find that the respondent’ No. 3 
has been unnecessarily impleaded as there is 
no question of the petitioner being admitted 
automatically to the King George “Medical 
` College, Lucknow. To which of the seven 
colleges a candidate was to be adinitted, if at 
all, would depend on the rules in this re- 
gards, and he could not presume that he 
would secure admission in an institution of 


his choice. However, respondent No. 3 has 
not put. in appearance. 
23. In the result, the writ petition is 


allowed in part, and the respondents Nos. 1 


and 2 are directed to award the petitioner. 


four more marks in the Zoology paper and 
to- rearrange the waiting list in accordance 
“with the -observations in this judgment. No 
order is made as to costs. 

: Order accordingly. 
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SATISH CHANDRA, C. J., 
: KAMTA NATH SETH AND. 


S. D. AGARWALA, JJ.- 
Jawahar Lal Jaiswal, Petitioner v. 
State of Uttar Pradesh and others, 


Respondents. 


Civil Mise. Writ Petns. (Tax) Nos. 24 


to 30 etc. ete, of 1981, ‘D/- 12-5-1981. 
(A) U. P. Excise Act (4 of 1910), See- 


tion 41 (c) (v) — U..P.~Excise Manual. 


(2nd Edn:).. 


(1974), Vol.I, Para 347 — 
FY/FY/C886/81/SNV "=" e 


at 


-tion 41 — U.`P. Excise 


_ of closure 


~ of country 
- under 


is a“géneral power of: the’ State 


A:I. R: 
It is not a -- 
the force of law. : (Para 13) 

' (B) U. P. Excise Act (4 of- 1910), -Sec- 
Manual 
Edn.) (1974), Paras. 347 and 348, Rule 


13-B (as amended by notification D/- 
20-12-1980)” 


— Amendment requiring 
‘Jicensees to keep shops closed on Fri- 
days :—: Not applicablè to existing 
licensees, ` ARTS 


The notification of December 20, 1980 
amending ‘Rule 13-B requiring licensees 
to keep shops closed on Fridays cannot 


be held applicable to pre-existing 
licensees, f (Para 16) 
Amendment of Rule 13-B by the 


notification cannot be sustained with the 
help of Para. 347. This paragraph only 
requires that every licensee shall be 
bound by directions prohibitions, orders 
and, the excise law for the time being 
in force even: where such directions, 
ete. are not incorporated in his’ license. 
The directions in question must be of 
the excise laws or those contained in 
the rules lawfully made urider the 
excise laws. Rule 13-B is applicable to 
licensees that may be granted after -the 
date of its amendment. Hence, there 
is no lawful direction that excise shops 
be closed on all Fridays which may 
validly apply to licenses that had been 
granted prior to December 20, 1980. 
i , ae (Para 14) 
Amendment cannot be sustained as 
also one issued under Section 31 of the 
Excise Act as the power under Section 
31 can be exercised only in accordance 
with Section 41, and under Sec. 41, the 
position is that restrictions and condi- 
tions, with respect to the days or hours 
are applicable to licenses 
issued on or after the date of the com- 
ing into force of the restrictions. AIR 
1977 All 279, Rel. on. ‘(Para 15) 


{C) U. P. Excise Act (4 of 1910), Sec- 
tions 4 (2); 41 (c) (iii) — Notification 
D/- 20-12-1980 — Power to fix strength 
liquor ° It is available 
Section 4 (2) as well as ` under 
Section 41 (e) (iii): Power under Sec- 
tion. 4-(2) is not `” nullified - by power 
under . Sec. 41. 

So far as the topic of the 'fxini of * 
the strength is concerned, it is’ includ- 
ed in: both ‘the ‘provisions ie. Clause 
(c) (iii) of Section 41 and See. 4 (2). 
None of them is “special as compared to 
the other. The power ‘undér ‘See. 4° (2) 
Gov- 


(2nd - 


w 


statutory - rule ‘and has not ` ` 


v 


‘formulates a binding 


1981 -. — 


„ernment. It cannot -be said.. that. clause 


(c) Gii) of Section 41.is a special 5ro- 
vision and’ Section 4 (2) .a general..>ro- 


. vision, and so the special would -tndo ` 


the general. This doctrine, cannot. be 
applied to nullify a completely indepen- 
dent provision. like Sec. 4 (2). 

(Para 24) 


(D) U. P. Excise. Act (4 of 1910), Sec- 


“ tion 4 (2) — Notification D/- 20-12-1980 


— Notification reducing strength of 
country liquor is not invalid as, un- 
reasonable. (Constitution st India, Art. 
47). 

The notification D/- 20-12-1980 reduc- 
ing the strength of country liquor zan- 
not be said to be unreasonable ani so 
invalid. The attempt of the State Gov- 
ernment in reducing the 
country liquor is obviously in conson- 
ance with the. Directive Principles of 
State policy as laid down under Art. 
47 of the Constitution. _ .. (Para 24) 

(Œ) U. P. Excise Act (4 of 1910), Sec- 


tion 4 (2) — Notification D/- 20-12-1980 


— Notification, effect of — Licersees 
cannot be said to be forced to viclate 
contract to sell liquor, of a particular 
strength — Reduction of strength is 
more directed to the manufacturers of 
country liquor rather than the sellers. 
. (Para 26) 
(F) U. P. Excise. Act a of 110), 
Section. 4 (2) — Notification D/- 20-12- 
1980 — Reduction of strength of ccun- 
try-liquor in the middle of. contract — 
Not prohibited by promissory estoypel. 
(Evidence Act (1872), Sec. 115). 


The Government cannot be said to 


be barred by the doctrine of promis- . 


sory estoppel in changing the strergth 
of country liquor so as to affect the 
existing licensees as.the declaratior. of 
strength has been made by the Sate 
Government in discharge of its stetu- 
tory function. Moreover, the notification 
is a piece of subordinate legislation ‘and. 
is nòt an executive direction “‘becaus2. it 
.rule of conduct 
for the purposes of the” Excise Act. AIR 


1980 sc 1285, Rel. on. (Para 28) 
Cases Referred: _ Chronological Peras 
_ 1981 UPTC 156 ; 4, 17 
. ATR 1980 SC 680: 1980. All LJ 278 10 
AIR 1980 SC 1285 27 
AIR 1979 SC 621:1979 All LJ 386 27 


1978 All LJ 802:1978 Tax LR es 
74 
a All 279: 1976. . All. LI ‘383 


. 13...15, 16 
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. 1973 ‘Fax: ER 498: 1973 - UPTC 21: ` (FB). 
: -o H 
7 s. K Suri. for "Petitioner: ‘Standing 
Counsel.. for Respondents.’ ` 
-SATISH CHANDRA, C.:-J::~ Two 


principal questions of law require con- 


_ sideration’ by. this Full Bench. The ‘first - 
is whether the 


restriction imposed by 
the Excise’ Commissioner ‘that all ex- 
cise shops shall. with effect from 
December’ 20, 1980; remain ‘closed’on 
‘Friday also, will apply to the pre-exist- 
‘ing licensees of excise’ shops. The se- 
cond question’ is whether the variation 
of the strength of liquor is valid. 

2. We shall take. up the’ question of 


-Friday closure first. The wholesale and 


retail sale of liquor and other excis- 
able articles is generally permitted by 
auctioning. shops of various places to 
the highest bidder. This is an auction 
system of sale of excise: shops. - 

3. Previously, according -to para- 
graphs 351 and 352 of the'U. P. Ex- 
cise Manual, the -excise shops ‘could be 
kept open till 10 P.M. On. September 
18, 1977, notifications were issued 
amending these rules and directing that 
the licensees of excise shops. shall keep 
their shops open till. 8 P.M. -only. 
Thus, the -business hours. were reduced 
by two hours. The licensees of a large 
number of _ excise shops challenged 
these notifications by. filing writ peti- 
tions. Those’ writ petitions came up for 
hearing before a Division Bench whose 


‘judgment is reported in G. C. Jaiswal 


v. Excise Commissioner U. P. 1978 All 
LJ 802. The Bench | held that the 
power to place restrictions and condi- 
tions subject to which license may be 
granted fell within the purview of 
Section 41 (c) (vy of the U. P. Excise 
Act (No. IV of 1910), Such restrictions 
and conditions could only be placed on 
litenses which. may be granted. there- 
after, They ‘will not be applicable to 
licenses already issued. Hence, the 
amending notification reducing the 
business - hours of excise shops by two 
hours, was not’ applicable ‘to existing 
licenses. The writ petitions were ac- 
cordingly.. allowed. and :..the authorities 
were directed not to enforce- the noti- 


fication dated September 18; 1977-on 
the. existing licensees. oO oe 

4. On August 20, 1980, the Excise 
Commissioner issuéd ` another notifica- 
tion undér Section 41 (c) (v) of the 
U. P. Excise Act seeking to’ amend 


Rule 13-B of the General: Rules for 


` it says that in the: 
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conducting ‘sales. ‘This Rule .13-Br 
down the days on which excise 


laid 
shops 


_ were to- remain closed.:In that rule, the 


amendment was to add “all Fridays”. 
with the result that-:imder™it all excise 
shops were- required to- remain closed: 


-on' Fridays as ‘well.. This notification was 


challenged. by.::licensees of excise shops. 


“Those, group of writ-.petitions..came up 


for hearing. before another.. Division 
Bench. -They were allowed by a judg- 
ment. which is: reported in Darshanlal 
v. State of Uttar . Pradesh (1981 UPTC: 
156).. The Bench relying on the earlier. 
Division Bench -.decision of this Court 
in G.-C. Jaiswal , (supra), ‘held that the 
‘amendment of Rule: 13-B will be in- 
applicable to existing licensees, They 
agreed that such-.-restrictions could: be 
placed only at the timè of the grant:of 
the licences. The power ‘to. place restric- 
tion was prospective and scould, not, af 
fect. licenses already issued. . The writ 
petitions were accordingly. ‘allowed. - 

5. Not to be outdone, the Excise 
Commissioner issued yet another noti- 
fication on Decémber 20, 1980. This was 
in exercise of the powers. under -Sec- 
tion 41-of the U. P.-. Excise--Act. -It 
again purported to amend the same 
R. 13-B. The notification states ‘that it 
has been made in. supersession of- ear- 
lier notification to amend ‘the -rules 
relating to “general conditions to. be 
observed by all licensees,” - published 
with the Board of Revenue, U. P. order 
dated September 26, 1910 contained.in 
Section XXXI of the U: P. Exéise 
Manual Volume I, Secénd Edition, .1974, 
It- goes on to.amend Rule 13-B.. There 
rules relatingto 
‘general conditions to..be observed - by 
all licensees | contained :in para 348 (7) 

: (Contd. on: Col.. 2) : 


© Column i 27 te, 
i Existing ‘Rule `. 


- T3- B. AÑ excise shops (including - 
foreign ‘liquor, country ‘spirit, hemp, :“ 
‘drug, opium, : tari and’ outstill:- 

` shops’ shall remain closed on -In-.- 

‘dependence’ day (Aug. 15) Mahatma -' 

’ Gandhi’s Birthday ``. (October : 2) - 
“and on the day `of“ ‘Mahatma ' 
Gandhi’s i tragic: death (January: 30) 
every year and “also on all Tues- 
days s 


ee 
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of- Section XXXI. ‘of. U, 
Manual. Volume I, ‘Second Edition, 1974 


. for the rule. as set-out in Column I be~ 


Jow the ' ‘rule: as set out in: 
_ Bee _bélow Table) 


Here ` ‘again, the ‘only, material and re- 
` levant amendment made was to add 
“all, Fridays”. in that rule. The. . effect 
of. this notification ` ‘was that ` Rule, '13-B, 
now n ‘reĝğuired all  éxcisé, shops . not’ to 
Open ‘on, ‘inter ‘lia, all Fridays, tie 

6. 
13-B was amended, This rule was sup- 
posed to be contained in para 374 .of 
the Excise Manual, telating to “general 
rules for. .condiicting’ ` sales”, . By the 
notification of December 20, ` 1980 the 
-same Rule 13-B. is being amended and 
it is stated that this rule is contained 
in paragraph 248 (7). (348° (7)?) of Sec- 
tion XXXI of U., P. Excise Manual, 
Volume. I, Second’. Edition, 1974. When 
we look to the 1974 Excise Manual, we 
fail to fiid- any rūle ‘like Rule’ aoe. 
mentioned in it. Paragraph 348~ A(T) 
there which déals with the ‘days oi 
which the ‘excise shops -are to’ remain: 
¢losed.”* Be that as’ it may, in spite of 
two Division ' Bench: ‘decisions of‘ this 
Court holding that“ any amendment’ of 
rules relating ‘to restrictions’ and” condi- 
tions’ subject to which licenses may be 
granted, are applicable prospectively 
and cannot be enforced’ on existirig 
licenses,: the ‘Excise Commissioner isshed 
a Radiogram ‘to - ‘dll-. Excise! Officers to 
‘see ‘that the’ amendment introduced “by 
the notification: of: “December 20,” 3-1980, 
is complied by- all persons. In - fact, 
there was noone else. except the exist- 
ing licenses to ‘be’ affected: by it, the 
licenses for the subsequent. excise ‘year 


having not “Been ` ranted till then. ‘The | 


i Co biüran 
Rule. hereby, aera 


tox Al: ‘excise shops, of Ever into; 
xicant shall not be kept open | on 
the - folowing’ days; in “addition too 
the’ day: following ‘the burning | of | ° 


Holi and the riedna, Dewali i 
Dayi Uo kscin eee 
(1) Independence Day (Aum 150 E 
(2) Mahatma -. Gandhi's ° ‘Birthday : 


(October 2) 

(3) The day ''of Mahatma Gandhi's 
Martyrdom (January~ 30) 
- (4) The first day of every montis 
(5) All Tuesdays: and - ca 

(6) All Fridays, 


OA. I R.: 
P. Excise. 


In , August, .1980, the “same - Rule. 


`f 


=e Close. the excise shops- ‘on all . 


5 


« of intoxicants 


#“'made under any - 
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sole purpose. of issuing the..fotification 
on December 20, ..1980-.was to- affect 
existing licensees - and to force, them to 
Fridays. 
The. - Excise, ‘Commissioner. thus --acted. in 


teeth of the ‘two Division Bench : deci- . 


sions of. this, court,.. without either tak- 
ing: power by -amendment, of the. law 
to. get over. ;the'- difficulties. pointed out 
by the earlier decisions or: by getting 
those decisions re-examined. and set 
aside by a higher court. We may ob- 
serve that the..Government and high 
Executive Authorities are -expected to 
follow the law as- laid: down: by this 
Court, If it ‘isnot ` convenient, ‘they 
should, before . defying.’ -it, - make 
appropriate amendments to the law. 
This group of. writ petitions is an -illu- 
stration of the wholly unnecessary liti- 
‘gation and harassment engineered by the 
Excise Commissioner and the ane 
. Government. ° 


T. When ‘this . “group, of writ getitions 
came up for “hearing before a Division 
Bench of which two of us were mem- 
bers (Hon’ble’ the Chief’ Justice and 
Hon’ble K, | N,. Seth J.J, the’ learned 
‘Advocate General, invited, the attention 
of the Bench to paragraph . 347 of the 


Excise Manual, He. submitted’ ‘that this . 


rule was not brought to.the’ notice of 
the -earlier Division ...Benches, else the 
decision might . have been. different. 
Paragraph 347, of the ‘Excise ‘Manual 
states : 

“Every licensee for ‘the retail vend 
shall be’ „bound to ob- 
serve both the general and special 
conditions, (if ` any) of his’ license; and 
all directions, ‘prohibitions and orders 


of the excise laws for the ‘time being - 


in force, whether such directions, pro- 
hibitions and orders be embodied in the 
conditions of his license or not; and, all 
directions, orders. and prohibitions ` con 
tained in rules lawfully made under the 
excise laws of, which he shall have re- 
ceived due notice,” 


8. Learned’ counsel appearing for the 
petitioners submitted that paragraph” 
347 of the Excise Manual is not a rule 
rule making power 
conferred by the U, P, Excise Act and 
so it does not have ‘the force of law, 
The learned Advocate General ‘con- 
tradicted him, The Bench, however 
thought that the matter was of substan- 
tial importance and since it may in- 
volve the reconsideration of earlier 
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Division Benches, ‚it referred the case 
to a. larger -Bench.:: This led., to `tha 
constitution of -the present Full. Bench, 
<9. ,At the“ hearing before; the Full 
Bench; the’ ..question at: the. threshold 
was whether paragraph’ 347: has any 
statutory force. The learned Advocate 
General stated that he has. not. been 
able” to lay his. hands’ upon any noti- 
fication" ‘issued under the rule making 
power either by the State Government 
under, Section 40 or by the Excise Com- 
missioner under Section 41, but that his 
Department was searching for it. We, 
however granted him. time to file an 
affidavit. stating ‘the source of this 
paragraph. In paragraph 6 of the affi- 
davit. filed, it has been, stated :— 

“That so far as the question. relating 
to the source of para 347 ofthe Excise 
Manual, © Volume. Í is ‘coneerned, it is 
stated that the. department has not yet 
been able to find out the particulars 
and the reference of the order of the 
Revenue Authority . and Excise Com- 
missioner by which this para. was in- 
serted' in the Manual,” 


10...It is thus clear that the notifi- 
cation, -if any, by which this. paragraph 
was introduced is- not available: It is 
not known -which authority made thea 
order. The rule making power has been 
conferred. on the State- Government 
(Section 40) and the Excise Commis- 
sioner (Section 41),..Under «Section 77 
of the U. P, Excise Act, all rules made 
and notifications issued under the Act 
are required: to be- published in the 
official. gazette, Then they have effect 
as if enacted in this Act. The respon- 
dents do not say. that any: rule or noti- 
fication to the -effect as mentioned in , 
paragraph 347 was ever - published’ in 
the gazette. In State of :U. P.- v. Kishori 
Lal Minocha- AIR 1980" SC 680, the 
question . was whether: Rule 357 of tha 
Estcise -Manual was ‘statutory. rule. This 
High Court had held that the condi- 
tions mentioned in. Rule 357 had never: 
been. published as ‘required and they 
did not, therefore, have the force | of 
Taw. Part It of the Excise Manual 
which includes Rule. 357. contained. pro- 
visions which :were “commonly. refer- 
red to as the rules. * But were not real- 
ly statutory ‘rules and that it was “a 
sort of a book of ‘guidance. ” The Sup- 
reme- Court upheld’ this view of, this 
court and held that Rule 357 not hav- 
ing been published in the gazette, did 
not have the force of law, 


” - been divided into two parts. The 
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--11. A Full Bench of- our 
P.-C. Kapoor ‘and: Bros, 
Income-tax, 
(1973 Tax LR 498), had occasion to deal 
with Volume I of the U. P. Excise, 
Manual. Their’ Lordships observed (et 
p. 503 of Tax LR).:— 


“Volume I of the U. P. Excise Manual 
is a compilation of the Excise ‘laws, 
_ rules and executive instructions. It has 
first 


court 
ov. - Commr. of 


‘part reproduces - -the U. P. Excise Act 
. (Act IV of 1910) together with some ` 
other. enactments and their “extracts. 


The second part has been divided into 
various chapters dealing with all as- 
pects of the excise administration. 


tions ‘issued by `’ 
have been tabulated in the form of 
paragraphs so. that the one may get a 
clear picture’ about the administration 
and’ working of the Excise Department 
in the State. It also ‘contains other 
‘incidental and connected information. 
As against several 


been stated. All` the ` paragraphs.. of 
Volume II of the Excise Manual cannot 
be equated with rules framed by. rele- 
vant rule making. authority under the 
provisions of. the U. P. Excise Act. 
Some of these varagraohs may be based 
_on actual rules framed under the Act 
whereas some. others may merely be 
executive instructions issued by. rele- 
vant -authorities.from time - to - time. 
Some of. the paragraphs may merely 
convey incidental or factual informa- 
tion which does not flow either from a 
law,.. rule . or executive 
While considering the implication of 
what is contained in a particular para- 
graph of the Manual the. source on the 
basis of which the: facts mentioned in 
that paragraph have been stated . will 
_ have to be -traced.” 


12: In: the Manual;. opposite para- 
graph 347- there is no indication of its 
source: It cannot hence be said- as- to 
who issued ‘the instructions or guidance 
on the basis of, which paragraph  .347. 
' was introduced in the Manual. i: 
` ‘12. ‘The `> learned | Advocate General 
submitted that paragraph 347 of `the 
Manual “is” 
the. Excise Act. Under _ it. the 
Corhthissioner . has ‘the: vower to- 
¥€strictions and ` conditions: on licenses. . 


Excise 


Jawahar.Lal Jaiswal ‘‘v:" State’ (FB) - `. 
in 


“Lucknow 1973. UPTC 21:- 


“In 
this: part, the’ letters and ‘the instruc- ` 
respective authorities ` 
' paragraph’ only - 
_licensee shall be- 


of these paragraphs 
the source which for the basis for the ` 
information contained therein has also 


instructions. © 


referable to Section 31 of. 


place, 


A.LR. 


The’ question- does. not arise because the 


fact that the Excise Commissioner had 


issued’ direction ‘to’ the effect as men~ 
tioned in paragraph 347 ‘itself has not 
been proved. Further, a Division Bench 
of this Court’ in State of U. P. v. K. P. 
Sui. 1976 All LJ -483: (AIR 1977 All 
279) has held that power under Sec. 31 
can be exercised by the Excise Com- 
missioner. only by making appropriate 
rules ‘under Section 41 of the Act. The 
learned Advocate General did not even 
refer to- this decision in his arguments 
and we see no reason to take a diffe- 
rent view. It is thus Clear that para- 
graph 347 is nota statutory rule and 
does.not. have the force of. law. 

14. Even on the --.merits,. paragraph 
347 does. not help the respondents. This 
requires’ that . every 
bound by directions, 
prohibitions orders and the excise law 
for the time being in force even where 
such directions, etc.. are not incorpo- 
rated in his license. The directions in 
question must be of the excise laws or 
those contained in the rules lawfully 


ee under the excise laws Rule 13-B 


. interpreted by successive Division 
Banc of this Court is applicable to 
licenses that may be granted after the 
date of its amendment. Hence, there is 
no lawful direction that excise shops be 
closed on all Fridays which may vald- 
ly apply’ to. licenses _that had been 


granted prior to December 20, 1980. 


15. The learned Advocate General 
submitted that the impugned notifica- 


tion amending Rule 13-B. could valid- 


ly be made by the Excise Commissioner 
under Section 31 of the Act. We are 
not impressed by, this submission. In 
the first -place, the notification. itself 
recites that it has been made under 
Section 41. with the previous sanction 
of the State Government. Then the 
Division Bench decision in State of 
U. P. v. K. P. Sui (AIR 1977 All 279) 
(supra) lays down that the power 
under Section, 31. can be exercised only 
in accordance with Section 41. That 
takes us back to’ Section 41. 
Section 41. the position | is ‘that restric- 


` tions and conditions with respect to the 


days or hours of closure are avplicable 


‘to licenses issued on or after the date 


of the coming into, force of the restric- 
tions. . 


eo (xv). of ,the petitioners’ , license- 


Under} 


It: -was also. faintly suadeited that | 


«x binding on’.the 


a 


‘This has-been held by 


1981... 


makes .a. provision . similar; to.. paragraph 
clause -- 


347. As. already -seen. ‘such. a: . 
would. make only validly . issued orders 
licensees, -If a. 
cular. rule or, order. is ultra. vires, its 
mere incorporation in the contract - will. 
not make a binding term of contract. 
i the Division 
Bench in State of U. P.-v..K: P.. -Sui 


(supra), Looked: at from any. point of. 


view, the -notification:, of December-20, 
1980 . amending - Rule 13-B cannot be 
held applicable -to .. pre-existing . licen- 


sees. The Radiogram enforcing it against. 


the existing licensees - -was an 
in futility. - i. 

17, We then come td’ the dustin: of 
variation of strength. It appears . that 
when the excise 
for the year 1980-81, the | prevailing 
strength ‘of -liquor -was 36/v:/v. ` On 
Aug. .21, 1980, a notification was issued 
which had: the -effect of -reducing. 
strength from 36v/v to 28v/v. In the 
group of writ petitions covered by the 
judgment of this Court in Darshanlal 
v. State of U. P.- (supra), the notifica- 
tion reducing. the ‘strength was also 
held inapplicable to existing licensees. 

18. ‘The - ‘State Government however, 
wanted ~ that-- the ’ existing ` licensees 
should ‘also sell ` ‘comparatively diluted 
liquor i.e. instead of* 36 v/v strength: 
they should sell 28v/v strength. To 


eee 


that: end, the State Government issued’ 


a notification ‘dated December’ -20, -1980 
under Section: 4 -(2) of me. Act ` The 
notification stated :— 


“Notification/ Miscellaneous No. 8272- 


E/XIII-656/79, dated Lucknow, Decem- 


ber 20, 1980. In-‘exércise of -the powers 


conferfed by sub-section (2) of Section ' 


4 of the U. P. Excise Act, 1910 (U. P. 
Act No. IV of 1910) and in partial 


- modification “of -notification No. 6121-E/ 


‘for the purposes of the said Act, 
following shall be deemed. to be _ coun- 


` alcohol not.exceeding 28 pér cent 


XIII-275 (1)/58. dated Dec. 30, 1960; 
the Governor’ is pleased to declare that 
the 


try 
_ tively : 


T. Country Liauor — 
(1) Plain or . spiced spirit containing 


liquor and foresnt liquor, ‘respec- 


and which. has been made in India from 
materials recognised as bases _for -coun- 
trv spirit, namely. ‘mahua.’ rice, gur or 
molasses and on -which -duty has ‘not 
been: imposéd atthe rate fixed--for the 


-imbortation’-of spirit into India;. (2): Tari 
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parti- ` 


‘ported into `. 
‘India: and (5) all 


‘shops’ were -auctioned . 


the: 


“viv. 
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and (3)., All fermented. alcoholic beve- 
rages.-made: from mahua., rice, millet or 
other ‘grains according - „to Indian, pro- 
cess.. 

. H. Foreign Tijuors 

fay) ‘Beer and spirit, wines a: liquors 
which have been imported “into India 


and are intended for human consump- 


tion and were liable on such importa- 
tion to, duty ‘under the Customs Tariff 
Act 1975. read with ‘the Customs Act, 
1962 (2) Spirit made, in India and 
sophisticated or coloured so as to re- 
semble in flavour or colour ‘liquor im- 
.. India (3) Beer brewed in 
(4) Wines and liquors made in 
-rectified, - perfumed 
medicated ` ‘and denatured spirits wher- 
ever mada 


India; 


By order of Governor. 
‘Sd/- ` Saran Prasad 
Special Secretary.” 
` 19. The term ‘liquor’ has been de- 
fined ‘under Sec. 3 (11) of the U.P. 
Excise Act to mean’ ' intoxicating liquor . 
and -includes spirits of wine, spirit, 
wine, Tari, pachwai- beer and -all liquid 
consisting of or containing ‘alcohol, also — 
anv substance. which the State Govern- 
ment may, -by notification. declare to 


- Be lauor. ‘for . the purposes of this Act. 


Section 4 “confers ` powers’ on the - 
Government’ ‘to declare’ what -is-to 
deemed ‘liquor’. It -provides:—'- 
"4 (1). The. State’ Government may, 
by notification, 


State 
-be 


Act or any -portion thereof. (2). The- 
State Government mayin like, manner 
and`for the like -purposes declare what 
shall be deemed to be ‘country liquor’ - 
and ‘foreign ‘liquor’ respectively:”- 

20. It appears that by the notifica- 
tion dated December. 30, 1960, the State 
Government had declared. what shall be 
deemed to be ~‘country liquor’ and 
‘Foreign ‘Liquor’, The’ present notifica- 
tion dated December 20, 1980 partially 
modified the earlier notification dated 
December - 20, :1960. The Principal modi- 
fication ‘is’ specification of strength. . This 
notification of: the State, Government 
has. been. challenged, on: -the - following 
Broundšs :=— - 

(1) Under Section 4 (2) ‘of ‘the Excise 
Act,.: strength of. liquor, cannot - -be pre- 
scribed. .. The same is in the exclusive 
domain - of- =the -Excise. - , Commissioner 
under Section 41. (e)- (iii) of the Act. 

(2) The notification: is, unreasonable... 
ana shence. invalid. ,- ; N 


‘declare any substance - : 
to be: ‘liquor’ for the. purposes of this 
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- (3) The” State Governrhent:: is ` barred 
by the principle of promissory ‘estoppel 
in varying ‘the Siret” in “the: agai 
of the year. -< 

21. Under Sectio” 4” ay the.. State 
‘Government can’ ‘declate ` ‘any : Saabatanoe 
| to be ‘liquor’, Under - Section 4 (2) the 
‘State Govéinment ` can’ ‘declare ” what 


‘shall:‘be ‘deemed ‘to be ‘country- liquor ' 


and ‘Foreign Liquor’, ` “The | "State: Gov- 
ernment’s power is” not’ confined | tò 
declaration of substance which may be 
liquor. In addition to’ this” general 
power, the ‘State Government has spe- 
cial power ‘to declare what. shall, be 
deemed to` be: ‘country liquor’ ‘ and 
‘Foreign Liquor’, ‘So the’ State 


the State Government can validly limit 
the strength up to which a substance 
shall be deemed to “be ‘country . liquor’ 
or foreign liquor.: . Or beyond | ‘which it 
shall! not ‘be. deemed to be country 
liquor or foreign liquor for -purposes of 
the 'U. P. Excise Act. The power ‘to lay 
down. the limits of the strength ` within 
which a substance will be déemed to 
be’ country liquor or foreign, liquor: is 
plainly. within purview of ‘Section 4. (2) 
of the’ Act, 


22, Section 4 provides that the pe 
cise Commissioner subject to the, pre- 
vious sanction of the State- Government 
may make rules on. subjects mentioned 
in its, various clauses. , . Clause, Sor A) 
reads i aug taen, C : 7 
i o peserbiie the: estici dane: 
and the “conditions: on which any license, 
permit or. pass may be. granted includ- 
ing provision for‘ the” “following. mat- 
sters ie o o a e E 

& iii) pesae’ wiren mo te 

. (iii) the fixing : at the: ei : price 
or quantity iin excess of or below: which 
any intoxicant ‘shall’ not-be “sold or:sup- 
plied, and..6f the. quantity in excess: of 
which denatured. spirit shall not.:be 
processed, and -the . ‘prescription « of : 
standard. of ‘quality: for” any- intoxicant:? 

23. The: provision -no - “doubt '- ‘deals 
with, inter ' aliá, the ‘fixing “of thé 
* strength subject to which licensé may 
be ‘grarited. “Under Section Fi: the. Ex- 
cise Commissioner ‘cannot “'(sic} (do 3t) 
subject to the previous saiiction of the 
‘State: Government. Under` ‘Section 4° 2), 
the State Government’ . had ‘declared 
what: shal be the’ ‘country: liquor ‘and 
foreign liquor. These two provisions 


` 
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‘parent ` -that the. Excise“ 


Gov- ` 
_ . ernment ‘cant for’ instance ‘declare ` ‘that 


tari will. be liquor. Under Section 4 (2). A ernea, r 
provisions. None of them is. 


-ous to health, 
f State 


are onthe same topic, 
read ' ‘harmoniously. So read it is ap- 
Commissioner 
tah: ‘make’ ‘rules. ‘under Section :41 
relation’ to:.' the! fixing of. the strength 
keeping inv view the‘ limits “laid down 
by the Stdte Government in- declaring 
what'shall--be deemed ‘to be’ ‘the ‘ country 
liquor ` ‘and - foreign - Jiduor. i 


24.:°°We are not’: impressed ` by the ; 


submission -‘that- clause’ (€)- (iii) ‘of Sec- 
tion 41 is a special: provision and Sec- 
tion 4:(2) a general’ provision, -and so 
the. special - would: ‘undo:':the ~ general. 
This’: doctrine’ “cannot -be applied to 
nullify a completely independent ‘pro- 
wision'. like Section .4-(2). So far as the 
topic of: the, fixing of the strength is 
concerned, it-is included-in both the 


compared to the..other. The power under 
Section 4 (2): is.a' general. power of the 
State. Government.: It, cannot ,be nulli- 
fied by euch a ‘construction of - Section 
41. (c) (iii). . : 

125.: It- was hed: 
notification’ was : 


"submitted “that the 
unreasonable and. _ so 


invalid. -There is no merit in this sub- 


mission: The attempt of the State Gov- 
ernment in. . reducing the strength of 
country liquox i is obviously in consonance 
with the Directive principles. of :..State 
policy- as laid down under Article 47 of 
the Constitution. Article 47. inter alia, 
provides- that the: State . shall regard. the 


improvement, of. public- health asr -among 


its- primary -duties , and shall, in parti- 
cular, endeavour to. bring. about: prohi- 
bition of the congumption except . for 
medicinal - purposes tof ‘intoxicating 
drinks” and of ‘drugs ` “which : are injuri- 
“On ‘July 31, -;1954, the 
Government issued a. notification 
which is ‘paragraph’ 3-of the Excise 
Manual Volume. I, ‘*It says that the 
fundamental - policy of Excise Admin- 
istration ` as enunciated in Article 47 of 
the Constitution” of India; isto promote, 
enforce and carry. into. ‘effect the policy 
of prohibition of the consurnption ex- 
cept for medicinal’ purposes of intoxicat- 
ing drinks and drugs “which are in- 
jurious to health.“ By’* the “impugned 
notification, ‘the: State -Government has., 


slightly reduced” the .strength’.of ‘country ~ 


liquor. That:is:obviousky with a‘ view to 
execute:-the Directive: principles of State 
policy enunciated ‘under: Art. 47 of the 
Constitution ‘to ‘some .extent. There is 
‘no element: of “unreasonableness in if, 
It ‘was: faintly suggested that. by. reduc; 


ALR. O 
They should be 


: % 


special asi? a 


w 


. 198% è 


in® ‘the strength -in the middie of the 
year; the -petitioners are’ being: compel- 


led'to violate ithe contract’ which was: 
: 36v/v 


wo sell 
strength, 


26. By. prescribing ` a ' reduced eani 
of country ‘liquor, ' the State Govern 
ment makes country’ liquor’ ‘of a higher 
strength not available. The reduction 
of strength is ‘more. ‘directed ` to- the 
manufacturers of- country liquor rather 
than’ the sellers ‘like -the- petitioners: 
Country: liquor ‘of ‘higher. strength”‘can- 
not validly belimanufactured. ‘The Gov- 
ernment’s attempt is not to compel the 
petitioners..to violate -any.-contract. . The 
petitioners obtained the license for sale 
of country liquor of 36v/v~ strength 
__ because, at that time, that. was the de- 
“elared 
liquor. With -the reduction in the 
strength, the petitioners: would sell. only 
the reduced strength ‘available ‘country 
liquor. It has: not been. alleged ‘that 
they had entered :- into. any > contract: 
with any onė- else to supply ‘country: 
liquor of 16v/vy strength. There is 
hence no question. of the petitioners 
being compelled to violate: some con- 
tract of theirs.. 

27. The last argument was that the 
respondents were barred :by the -doc 
trine of promissory estoppel in chang- 
ing the strength. 
existing: licensees. Reliance was placed 
upon, Motilal .Padamgat Sugar- Mill .Co: 
Lid.’s case (AIR 1979. ; ‘SC. 621). This 
.. decision .of the "Supreme ‘Court was 
considered and dealt with .by, ìt in a 
subsequent decision in Messrs. Jit Ram 


“country eet n of.. 


Shiv Kumar v. State- of Haryana. (AIR. 


1980 SC, 1285). After an elaborate dis- 
cussion, Kailasam’ J. held (at p..1302):— 


“The scope! of: ‘the plea ött doctrine of 
promissory estoppel against, the - .Gov- 
ernment may: be- *sutamned ‘up ias fol- 
lows: 

(1) The’ pleš iof’ ronio estoppel 
is not available against the éxercise of 
the legislative’ functions ‘of the State. ~ 

‘(23° The doctrine:: cannot’ be : invoked 
for preventing the Government’ from 
discharging its functions under’ the law. 

=: (3) When the officer“ of ‘the: Govern- 
ment acts outside the scope:of ' his Au- 
thority, the plea of promissory estoppet 
is not available: The doctrine’ of ultra 
vires will come into operation and the 
Government ‘cannot be ‘held’ bound by 
the unauthorised acts of its officers,- 
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substance -to be the country- 


so as to afféct the. 
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(4) When: the: ‘officer’ ‘acts ‘within the 
scope of -his authority. under a scheme 
and enters into i i agreement ` and 
makes’:a " getivosesitation Sand: a’ person 
acting on.«thati-represenùtatión puts him- 
self ina ~disadvantageous': position,’ the 
Court is..entitled-to require the ‘officer 
to act according to the scheme and the 
agreement :or'’ represéntation, : The :-offi- 
cer cannot arbitrarily act on his'‘mere 
whim::and ignore’ his promise: on some 
undefined: and ---;.undisclosed grounds of 
necessity or. change-:the conditions tö. 
the :prejudice :of „the „person . who.: had 


„acted. upon such:representation and put 


dela : disadvantageous position, : : 
. (5) -The „officer . would. be justified in 
changing - the terms of the agreement 
to the- prejudice of the other party. on 
special considerations such as difficult 
foreign exchange position .or other mat- 
ters which have a bearing on sie acl 
interest of the Sta $ 
In that ..case, . levy. of, octroi duty by. a 
municipality contrary to representations 
made by it to the buyers of the sites 
in the town was upheld as valid. The 


-Court held that it cannot be challeng- 


the- of its 


ed as it, was, in exercise 
statutory duty. f 
28. The notification challenged in 
the. ‘present case covered by the first 
two heads. as laid down by the Supreme 
Court. The declaration of strength has 
been miade_by the State Government in 
discharge’ of its statutory function. 
Moreover; the notification is a piece of 
subordinate - legislation ` and is not an 
executive direction because it formulates 
a biriding rule of conduct generally for 
the’ purposes of the ` Excise ‘Act. The 
notification - has been‘ made in exercise 
of the ‘legislative function of the State 
Government. The doctrine of promis- 
sory estoppel is hence inapplicable to it. 
29: In the result, ‘we ‘find no merit 
in any'-of the ‘submissions ‘made before 
us ‘to challenge thé: notification ‘ reduc- 
ing ‘the strength of the ‘liquor. 
“30. In: the result, the petitions suc- 
ceed ‘ and“are allowed' in part. The 're- 
spondents are directed“ not’ to -enforce 
the notification relating to. Friday Clo- 
sure against the petitioners who are all 
existing licensees. In. view of the -divid- 
ed success, the parties will. bear . their 
own costs; - 
. Petitions partly allowed. 
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- FULL BENCH : 

ÅH: N. SETH. K. N. SINGH AND 

: K..C. AGRAWAL, JJ. -= > 

Gopal . Krishna 
5th Addl. District 
others, Respondents. 

Civil. Misc. Writ: No. 6909 of 1979, DI- 
13-3-1981: 

(A) Constitution of India Article 141 
== Precedents — Conflict between two 
decisions of Supreme Court given 
by. Judges of equal strength — Decision 
of latter Eench is binding — Doctrine 
of per incuriam. — Applicability — 


Indley, Petitioner v. 


(Precedents — Doctrine of. per incuriam). 


Article 141 gives a 
status to the theory of the Precedent in 
respect of the law declared by the 
Supreme Court which is essential for 
proper administration of justice. Where 
there are conflicts between the two de- 
cisions of the Supreme Court given by 
Judges of eaual strength the decision of 
latter Bench would be binding. (Case 
law discussed). (Paras 16. 20, 23, 27) 

Tt is onlv in cases of decision of con- 
current Courts that the doctrine of ver 
incuriam can be applied. Thus, the law 
declared bv the Supreme Court cannot 
be ignored. on that basis. A failure to 
cite authoritv of the earlier decision of 
the Supreme Court before it is not suf- 
ficient to render its latter decision per 
incuriam. (Paras 24, 25) 

In the instant . case the decision of 
Supreme. Court in Ram Swarup’s- case 
(1980 All LJ 651 (SC)) being later deci- 
sion followed in- preference to Ratan 
Lal’s case. (AIR 1980 SC 635). (Para 27) 

(B) U. P. Urban Buildings (Regula- 
tion of Letting. Rent and’ Eviction) Act 
(13 of 1972), Sec. 2 (2) — Applicability 
-— Construction .of building prior to 
commencement of the Act — Ten years 
not completed when eviction of tenant 
is sought — Act not applicable —‘Sec- 
tion 2 (2) is not retrospective. AIR 
1980 SC 635, Not followed in -view. of 
1980 All LJ 651 (SC). 


Sub-section (2) of S. 2is not only ap- 
buildings which were 
brought into existence after the coming 
into force of U. P. Act No. 13 of 1972 
but is also applicable to buildings. con- 
structed prior to it as well. ‘Throughout 


the, course of ten vears from the date _ 





FY/GY/C981/81/DVT 


Gopal Krishna v. 5th-Addl.. Dist.~‘Judge, Kanpur (FB) ©- | 


J udge, Kanpur and 
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of: construction, ~- a ‘building-is immune 
ór exempted from the operation of the 
Act. `, The. period. of ten years has to 


run from the date of completion of the...“ 


construction, This will apply not only 
to construction made after the U. P. 
Act (13 of 1972) but also to those made 
before its enforcement. 

~- - (Paras 29, 34, 35) 


The law is well settled that a-statute 
is prospective and that, vested rights 
cannot be deprived of unless provision 
has been expressly. or by necessary im- 
plication made to that effect. But there 
was no protection - provided under the 
U. P. Act 3 of 1947 to any tenant of a 
building constructed : after Januarv 1, 
1951. The - provision for’ protection: of 
tenant’ was made in the U. P. Act-13 
of 1972. but this verv- Act 
buildings’ constructed - during’ a 
of ten years from the date of -their 
construction: ` Consequently no vested 
right could be claimed by the tenant, 
on such building. AIR 1980: SC 635, Not 
followed in view of 1980 All LJ 651 
(SC).. Case Law discussed. (Para -30) 
Simply because, benefit ‘of ‘sub-section 
(2) of Section 2 would also be given to 
buildings constructed before the ‘Act, 
the provision cannot be said to he te- 
trospective. The fact that bénefit would 
depend on antecedent facts, does not 
make the provision retrospective. `` 
(Para 31) 
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(1883) 24-Ch. D. .633.: 49 LT..162: 52. LJ, 


Ch. 796, Miles v. Jarvis - 26 
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"K. Œ AGRAWAL, J.:— This Full 


Bench has been ‘constituted to decide 
the following question :— 

“Whether the provisions ‘of Sec. 2 (2) 
are applicable only to buildings which 
are brought into existence after ' the 

` coming into force of U. P. Act No. 13 
of 1972 or they are applicable also to 
buildings constructed prior thereto?” 


2. In Suit No. 1440 of 1976 brought 
by plaintiff-respondent for. ejectment of 
the defendant-petitioner the question 
raised was ‘whether the plaintiff-re- 
spondents was entitled to get the de- 

<- eree for ejectment. of. the . defendant 
from the disputed house without com- 
plying with the requirements of Sec. 2 
of the Uttar Pradesh Urban Buildings 
(Regulation of Letting, Rent and Evic- 
tion) Act 1972 (hereinafter referred to 
as Act No. 13 of 1972). The allegations 
made inthe plaint by the plaintiff were 
that as the disputed house had been 
constructed in the year 1971, the pro- 
visions of the aforesaid Act did not 
apply and that they were entitled to 
get the decree for ejectrnent against the 
defendant petitioner. The defendant 
contested the suit and claimed that the 
house had been constructed in the year 
1960 and, as such the plaintiff respon- 
dent, could not get the decree without 
removing the bar for eviction ön the 
x grounds specified in sub-section (2) of 
Section -2 of the Act. On the plead- 
ings of the parties Judge, Small Causes 
framed the issue: 

‘Whether the 

1971 or of 1980? 


constructions are of 


The Judge, Small Causes held that the 


house had been constructed in October, 
1971 and decreed the suit. The revision 
carried against the said. judgment by 
the defendant’ petitioner under Sec. 25 
of the Provincial Small Cause Courts 
Act failed. Thereupon, the defendant 
petitioner filed’ the present writ, 


3. Before the learned single Judge, 


«the question was that the -U. P. Act. 


No. 13. o0f 1972 applied to all the build- 
ings constructed before 16th July. 1972 
and. as such, the decree for ejectment 
granted against the petitioner was ille- 
gal. The:-submission made-'further. was 
that the exemption provided for in sub- 
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section ` (2) of Section .2 applied: only to 
buildings. which had. been constructed 
after the coming -into force of U. P. Act 
No. 13: of 1972. Hence, the . disputed 
building. ‘having. been constructed in 
1971,. the . suit. of ..the plaintiff respon- 
dent :was. liable -tọ fail. For the: above 
submission, petitioner relied upon the 
decision of the Supreme Court report- 
ed in Ratan Lal Singhal v. Smt. -Marti 
Devi 1979 All LR 595: {AIR 1980 SC 
635). 


4, -On behalf of plaintiff-respondents 
2 and 3, the argument made was that 
sub-section (2) of Section. 2 exempted a 
building constructed during a period of 
ten years from the date on which the 
construction was completed irrespective 
of the fact as to when ‘the construction 
actually had . been made. For the 
plaintiff respondents, reliance was 
placed on a decision of the Supreme 
Court in Ram .Swarup, Rai v. Smt. 
Lilawati Devi (1980 All LR. 359): (1980 
All LJ 651). 


5. Being of opinion that the ite 
versy raised in the writ petition was 
required to be decided by a larger 
Bench, Hon. A. N. Verma, J: referred 
the question mentioned above for deci- 
sion by a larger Bench. Thereafter, the 
case was listed before the -Division 
Bench of Hon. N. D. “ha and: Hon. 
K. N. Dayal, JJ. 


6. Before mentioning as to hee . 
transpired before the Division Bench. it 
may be useful here to -refer to the 
decision of the Supreme Court in Ratan 
Lal-v. Smt. Marti. Devi (AIR 1980 SC 
635) (supra). In that case, ‘the appeal: 
had -been preferred ` against the judg- 
ment -of the -High Court decreeing the 
suit of the’ plaintiff for ejectment: The 
landlord: of the said case had -claimed 
that as the building had been construct- 
ed within the period of ten -years `of 
the filing of the suit. the same was: 
entitled to be given exemption from the 
-operation of U..P. Act- No. 13-of 1972- 
This: plea found. favour -with:-the. High 
Court. Before the Supreme Court, ‘the 
argument was that sub-section (2) of 
Section 2 did-not apply to buildings 
constructed priof to the enforcement of 
U. P. Act No,..13 of 1972. The conten- 
tion was that the ‘Act -was prospective 
and, as stich. the benefit of _the provi- 
sion of sub-section | (2) could only. be 
given to the building which had been 
constructed after U. :P. Act No, 13 of 
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1972, < came: into force.’ The ` -Supreme 


Court ` found substance in- this submis- 
sion “and observed ° fat Dé ‘636) :— : 


-We are mained : to. agree with him 
that Legislation isnot retrospective and 
would have: gone -further ` to give him 
relief on` ihat basis; A ; A 


7. "An ‘argument. “was: ‘yaised, in Smt, 
Radhika Devi. v.. “Prescribed ‘Authority, 
Agra (1989 All LJ 84), that as the 


rs Supreme Court had found the aforesaid 


Act ‘to be prospective, the Act did not 
' apply to the ‘shop which had been ‘built 
long before the commencement of the 
said Act. This argument was negatived 
by the Division. Bench on the view that 
the Supreme Court: had only ‘found that 
sub-section (2) of Section 2 of UP, 
` Act No. 13, of 1972, was prospective and 
that its: “benefit, could | not be extended 
to buildings constructed” prior to the 
commencement of. U. P. Act No, 13 of 
1972. When the” reference made by 
Hon. A. N. Varma, J. came up for 
decision before the: Division. Bench, it 
realised that on account- of- the sub- 
sequent dacision taken in Ram Swarup 
Rai v. Smt. Lilawati Devi (1980 All LJ 
651) (supra) the Division Bench’s deci- 
sion of Smt, Radhika’ Devi v. Prescrib- 
ed Authority, Agra’ (1980: All LJ 84) 
might have to be reconsidéred. As noted 
_ above, the decision of Smt. Radhika 
Devi’s case had proceeded on. the basis 
that sub-sec. (2) of Sec. -2 was, prospec- 
tive and applied only to buildings con- 
structed after the enforcement of U. P. 
Act No. 13 of 1972 whereas the ratio, 
of-Ram Swarup Rai v. Smt. Lilawati 
Devi was that. the benefit of sub-section 
(2) of ‘Section 2 was :available even..to 
buildings constructed before U. P. Act 
No. 13 of 1972. Being of opinion that 
the view canvassed in Ram Swarup Rai 
v. Smt. Lilawati ,Devi, if accepted, 
could lead to conflict with a decision 
of another. Division Bench given in 
Smt. Radhika. Devi v. Prescribed | Au- 
thority, the -Bench decided to make the 
reference to the question for decision 
by a larger Bench. ‚Reference was felt 
necessary for the. purpose .of securing 
uniformity and certainty.in the law. . 


8 For a proper construction of sub- 
section (2) of Section 2 of U. P. Act 
No. 13 of 1972, reference may be made 
to the legislative antecedent of the 
statutory provisions under consideration: 
The U. P, (Temporary) Control of ‘Rent 
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and Eviction Act, was passed as a tein- 
porary measure With a view mainly to 
continuing .in. force the provisions re- 


lating to the control of. letting and, rent 
to - accommodation similar to. those con- 


- tained in orders’ which had been issued 


under the Defence of India Rules, 1939, 
As initially it was thought that shortage 
of accommodation would be tided over 
after a short period, an Ordinance, was 
Promulgated in 1946' which was later on 
converted into a temporary Act shown 
as the U. P. (Temporary) Control of 
Rent and Eviction Act, 1947 (Act 3 of . 
1947). ‘The’ difficulties arising out of the 
shortage of accommodation could. not 
be got .over and:. with the passage of 
time it became’ necessary to make a 
law taking- within' its ambit more ac- 
commodations : constructed which were 
not previously covered. by U. P. Act 
No.-3 of 1947, U: P. Act No. 3 of 1947, 
it would be recalled, did not apply to 
accommodations constructed on Janu- 
ary 1, 1951. It was in this: background 
that the U. P. Urban Buildings (Regu- 
lation of Letting, Rent:..and Eviction) | 
Bill, 1970 was ‘introduced in the As- 
sembly in May 1970. It was passed by 


the State .Legislature. on «©: January. 21, 
1972 and received the assent - of - the 
President on March 8, 1972. After- 


publication of the Act in the Gazette, 
the notification under sub-section (4) of 
Section” 1 enforcing the Act was made 
on July 15, 1972. The Statement. of Ob- 
jecis and. Reasons ` ppureeae to- the Bill 
provided :- se!) oo: 


“Tt was expected that the situation 
of shortage of accommodation would be 
tided over after a short period, and 
accordingly . an Ordinance was promul- 
gated in 1946, and it was replaced by 
a temporary Act in 1947. In view, 
however, of the ‘continuing increase in 
urban’ ` population and the relatively 
slow pace of house building activity 
due, . mainly, to. shortage ` ‘of ‘materials 
the’ problem ‘of shortage of accommoda- 
tion has, becomé chronic.” and the life 
of ‘the Act, has had ‘to be extended 
arom time to“ time, ” 


6. The Behe ‘of U. P. -Act No. 13- 
of 1972 was different than: that of 
U. P. Act 3 of 1947. Unlike Section 1-A 
of the latter Act, which provided that 
the said Act ‘did not apply to any build- 
ing or part of a building which was 
under’ erection or was constructed on 


1981 - 


or after 1st January, 1951, the sub- 
section: (3) of Section 1 of U. P. Act 3 
of 1947 lays. down -that the Act applies 


eto all buildings situated in every city. 


Town 


Municipality, Notified Area and ; 
20 


Area. Sub-section (2)° of Section. 


the Act, the ‘relevant portion’ with 
which .-we are concerned reads as 
„under :— 


“(2) Except as provided in sub-sec- 
tion (2) of Section-24 or sub-section (3) 
of Section , 29, nothing in this, Act shall 
apply to a building during a period of 
ten years from the daté on which its 
construction is completed.” 

10. Sub-section (2) of Section 2 was 
subsequently amended by the Amending 
Act 28 of 1976. After amendment, the 
relevant portion of the aforesaid provi- 
sion reads: as under :— 

"(2) Except as provided in dation 
(5) of Section, 12, sub-section (l-A) of 
Section 21, sub-section (2) of Section 24, 
Sections 24-A, 24-B, 24-C or sub-sec- 
tion (3) of Section 29, nothing in this 
Act shall apply to a building during a 
period of ter years from the date on 
which its construction is completed.” 

11, It is in this background that 
sub-section (2) of Section 2 of the Act, 
is required to be interpreted. This sub- 
sec. (2) provides for two things — first- 
ly, that the provisions of the Act shall 
not apply toa building duringa period 
of ten years trom the date on which its 
construction is completed, and secondly, 
that the exemption shall not apply to 
the buildings covered by sub-section 
(5) of Section 12, sub-section (1-A) of 
Section 21, sub-section (2) of Section 24, 
S5. 24-A, 24-B or 24-C, or sub-section 
(3) of Section 29. 


12. We find that there is a conflict 
in the two decisions of the Supreme 
Court cited above. In Ratan Lal 
Singhal’s case (AIR 1980 SC 635) the 


building which was in dispute had been 


constructed on October 1, 1969, ie, 
prior to the commencement of U. P. 
Act No. 13 of 1972. The tenant claimed 
protection of U. P. Act 13 of 1972 on 
the ground that the suit was not main- 


__tainable in the absence of any of the 


grounds contemplated by Section 20 of 
the said Act. The case of the landlord, 
on the other hand, was that since ten 
years had not expired from the date of 
completion of the building, U. P. Act 
No, 13 of 1972 was not applicable and 
that the tenar:t was not entitled to pro~ 
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tection. Reliance on behalf of the land- 
lord had been placed on sub-section 
(2) of Section 2 of U. P. Act 13 of 1972, 
Thus, the controversy “before the Sup- 
reme Court. was as to whether the 
landlord. was entitled to the benefit of 
sub-section (2) of Section 2. It is in 
respect of. this matter that the Supreme 
Court held that (at p. 636) :— 


“The point of law is.of frequent oc- 
currence. and may affect judicially a 
number of tenants in these days of ac- 
commodation. searcity, That is why we 
have indicated clearly that the conten- 
tion: is’ sound .that Act XIIL ‘of 1972 is 
prospective and applies only to build- 
ings brought into being de novo after 
the Act came into force.” - 


13. In Ram Swarun’s case (1980 All 
LJ 651) Smt. Lilawati purchased shops 
No. 66 in the city of Jhansi in 1969 
from one Brij Mohan and allowed Ram 
Swarup Rai to occupy the ground floor 
in 1970 on a lease deed which stated 
that the building was erected in 1965. 
In 1975, Smt.. Lilawatj filed the suit for 
eviction on the basis that the building 
was new and that the Act, No. 13 of 
1972 did not debar eviction of the ten- 
ant as the new construction was within 
ten years of the suit. The suit was con- 
tested by the tenant on the plea that 
the building was constructed fifty years 
ago. The trial Court negatived the de- 
fence and decreed the suit which was 
upheld by the High Court. In the ap- 
peal filed before the Supreme Court, an 
argument was raised about the con- 
struction of sub-section (2) of Seetion 2. 
After quoting sub-section (2) of Sec- 
tion 2, the Supreme Court observed as 
under (at p. 652 of All LJ):— 

“This sub-section and its: construction 
is decisive of .the fate of the appeal. 
Nothing in the Rent Control Legislation 
Shall apply toa building ‘during a period 
of ten years from the date. on which its 
construction is completed’. The . first 
thing that falls to be emphasised is 
that in regard to all buildings the Act 
applies save where this exemption ope- 
rates. Therefore, the landlord who seeks 
exemption must prove that exception. 
The burden is on him to make out that 
notwithstanding the “Rent ` Control 
Legislation, his building is out of its 
ambit. It is not for the tenant to prove 
that the building has been constructed 
beyond a period of ten years, but it is 
for the landlady to make out that ihe 
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_ construction has been completed - within 
ten years ` ‘of the suit: ”.. 


14. ` After having laid down the Shode 
law the., Supreme Court ‘examined the 
evidence of the parties and found that 
the suit was required to be remanded 
„and decided afresh on merits. From the 
decision given in this case, it is appa- 
rent that the Supreme Court accepted 
that. sub-section’ (2) .of Section ` 2 of 
. U. P. Act No.. 13 of 1972. was - appli- 


cable. to a building’ constructed prior to ` 


Act No. 13 of 1972. Had that not been 
so, there was no question of remanding 
the suit for a fresh ‘decision: In Ratan 
. Lal Singhal’s- case,- (AIR’ 1980 SC 635) 
. the: Supreme Court found ‘that sub- 


` section (2) of Section 2 was prospective 


‘and was applicable, to. buildings ` con- 
structed ‘after the‘ enforcement | of ‘Act 


‘ No; 13° of 1972: whereas: in: Ram Swarup ` 


Rais case, (1980 ~All LJ 651).: the view, 
-taken was contrary. The noticeable dif- 
ference, however is that in Ram Swarup 
Rai’s case the controversy about appli- 
‘eation of sub-section (2) of Section 2 
was elaborately discussed. We are in 
- dilemma between what we consider the 
conflicting decisions. - 
‘Deen cases are ostensibly binding on us, 
which we are to follow? 
15. - Article 141 of the 

. -provides that :— 


“The law -declared by the 
‘Court shall be binding on all. 
within. the territory of India. v 


-16. This “Article gives a 
tional -status to -the theory 
(Precedent -in respect of the 
clared by the Supreme .Court which is 
-lessential for a proper administration of 
_ljustice. It is a basic principle of admin- 

istration of justice that like 

should be decided alike. For this reason, 

‘a Judge tends to decide a case in the 
‘same way in which a similar case had 


San 


Supreme 
. Courts 


of the 


been decided by ‘another Judge. Every - 


Court is bound to follow any case de- 
cided by a Court above it in the hiera- 
_ehy, ‘and appellate Courts’ are | bound 
‘by the previous décisions.’ io 


AT 
of Bihar . (AIR 1955 SC. 661) the: Sup- 
Teme - -Court observed : =æ. e 


“Article 141 -which lays down’ that the 
Jaw “declared by’ this’ ' Court- ‘shall: be 
-binding.‘on all Courts -within: the terri- 
‘tory ‘of India ‘quite obviously refers: to 
Courts ‘other than. this- Court”: ng 
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well ‘as‘a basis’ for 


with. the binding nature of its 


“of the’ Supreme Court,- 


‘Supreme ‘Court in preference to 


The- decisions in. 


constitu- 


` law de- 


caSeS- recognise the 


In ‘Bengal Immunity Co... v. State. 
-barristers, 


ATR. 


-. 18. Dealing with ‘the utility - of pre- 
cedent, Lord. Gardiner, L. .C.,.: observed 
ao cee). 2. WLR 


“Their Lordships : 
précedént - as an 
tion upon which to decide what is the 
law ‘and its application to” individual 
cases. It provides at least some ‘degree 
of certainty ‘upon which ‘individuals can 
rely in the conduct, of: their affairs, as 


regard thie use of 


ment of legal rules”. 


19. The Supreme ‘dealt 
pro- 
nouncements. in a number. of decisions. 
It is not necessary to refer to those 
cases. In a case, where a High Court 
finds any conflict -between views 
pressed by larger and smaller Benches 
the - Supreme 
Court said that proper course for such 


Court has 


a High. Court is‘to follow the opinion ` 


the 
those 
` Benches - of the 


expressed by larger -Benches of 


expressed by smaller 


Court (See. State “of. U. - P. -v. -Ram 
Chandra, AIR 1976 SC. 2547).- 

- 20. The difficulty,- however,: before . 
us is slightly-- different, - and is ‘not 
covered -by the authority - ‘cited above. 
We are faced with a situation where 
‘there are conflicts between the two 


decisions of the Supreme Court given 


‘by Judges of equal, strength. ‘We are not 
- concerned here’ with -~ reasons Which led 


to these conflicts, 


21. -Rupert Cross in. his ` book on 2 
third edi- 
‘tion page 133, has dealt with ‘this mat- 


“Precedent in English Law” 


ter in the following words :— 


“Tf there . is an increasing tendency to 
possibility that previous 
decisions of the same Court. may con- 
flict, it is a tendency . which is to be 
applauded. The Court’s attention is fre- 
quently . not drawn to all the relevant 


‘authorities. some cases are not particu- 
larly’ ‘well argued, and unreserved. 
judgments are often delivered. It is 


useless to deplore ` these. occurrences 
because. they will continue as long as 


human.. A 


22, ‘To meéet a -situation Jike the pre- : 
. sent. reference’ may: be-made. to-a Full 


Bench decision of our Court- in - U. P. 
S. R: To C. v. State- 
Tribunal; U. -P. ‘Lucknow. “(AIR -1977 All 


indispensable founda- . 


orderly develop- 


Judges, . and ' litigants — remain: t 


Road = Transport’ 


~ 


mm e 


ex- ff, 


i981 


- 1): (1976° Ail LI 683) where the ` 
Bench ‘held i -- 


+ “Even if taere is ‘some - conflict - “in the 
two Supreme ‘Court’s decisions, we have © 
` to follow the law as'' declared in thè ` 

State Transport 


latter case af Mysore 
Corporation”. 


: 23. To the same effect i is the . ew 
. taken by a Full Bench of Karnataka 
High Court in: Govindanaik G. Kalgha- 
tagi v. West Patent Press Co. ‘Ltd. (AIR 
-1980 Kant 92) and by Calcutta High 
Court in M/s.’ Sovachand “Mulchand v. 
Collector of Central Excise and ` Land 
Customs (AIR 1968 Cal 174). Thus, what 
follows is that in’ the event of there 
being clear conflict, the decision of 
such latter Bench „would be binding on 
us. 


24. Counsel siecle „for the peti- 
tioner submitted i 
Swarup Rai’s case (1980 -All LJ 651) 
(SC) the earlier decision given in Ratan 
Lal Singhal’s case (AIR 1980 SC 635) 
had not been cited, the decision being 
in ignorance of a case which was bind- 
ing on- the Court is per incuriam. Coun- 
sel urged that Ram Swarup Rai’s deci- 
sion does nct havea binding authority. 
Weare unableto agree with. the submis- 
sion ofthe learned counsel. for the peti- 


tioner, In BaHabhdas Mathuradas Lakhani: 
.- Malkapur. 


v. - Municipal _ Committee, 
(AIR 1970 SC 1002),. the Supreme Court. 
held thata.Supreme Court’s Pa 
binding. on High Court: and «it . cannot 
be’ ignored: on ground that E pro- 


vision ` was. tot brought tothe notice of 
it appears: 


the Supreme Court, To: us, 
that it is only in cases of decision of 
concurrent Courts. that the doctrine of 
per incuriam can bé applied.. Thus, the 
law declared _ by the Supreme Court 
cannot be ignored on that basis. A 
failure to -cite authority of the earlier 
decision of the.Supreme Court before it 
is not sufficient to render its latter. deci- 
sion per incuriam. Overruling. a similar 
argument: made in Ambika Prasad’ Misra 
v. State of. U. P. (1980.RD 227): (ATR 
1980 SC. 1762) Krishna. Iyer, J., agreed 
with the following observations made in 
© Salmond ‘Jurisprudence’, 


€dition):— fa 
“A décision does not øse its auth- 
ority - merely- :- because ` it -/ was ` badly 


argued, . ‘inadequately ` 
fallaciously < reasoned.” .. 
- 1981 -AlL/20 -X G— | 


nee: “and 


Gopal Krishna v, ‘Sth “Addl. Dist: Judge, Kanpur (FB) 
Full 


that since in Ram. 


page 215 (lth. 
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..25,: We, ‘therefore, ‘cannot. ignore-the 
subsequent’ decision of `-the-` ' Supreme 
Court” on™ the basis: of the ‘same pene: 
per incuriam. BS TA ae 


26. ‘Counsel. appearing for ‘the i 
lord contended that if there was. any 
objection to the-rule of law laid down 
in U.P.S.R.T.C.. v. State Roard Trans-: 
port Tribunal,.U. P. Lucktiow, (AIR 
1977 All 1): (4976 All. LJ. 683),:. this 
Court. should examine -the merits. of 
the contentions. of the partiés itself and 
follow the decision which may: appear. 
to be better in. point. of law. For the. 
above proposition, “reliance had been 
placed on a decision reported in Miles 
v. Jarvis, (1883) 24 Ch D 633 at page 
636; where Kay, J. observed:— 

Maias The qúestion is which of these 
two decisions’ I should follow and it 
seems to me that I ‘ought to follow 
that of the Master of the Rolls, as þe- 
ing the - better in. point, of law.” 


27. To the same effect is the law 
laid down by Jassel M. R. in Baker v. 
White (1877) 5 Ch D 183(?). We do 
not wish to express: opinion on this 
aspect of the matter. We would only 
content ourselves by .saying that. since 
we are bound by the latter decision of 
the Supreme Court, we must follow the 
same. To us,.it appears that the latter 
decision has © amphegiy overruled, the 
earlier.. . 


28. - The next. ` submission . ` made by 
the learned counsel for the tenant was 
that it is a cardinal principle of con- 
struction that every statute | is prima 
facie prospective _ unless it is expressly 
or by - necessary implication made to 
have retrospective operation. The coun- 
sel contended that “Section 1 of the Act 
takes within its purview all the build-. 
ings constructed before or after .the. 
enforcement of the Act, and as a result 
of the . bringing of ‘all the buildings 
made before the. Act tenants occupying 
them became entitled. to the -protection 
from . eviction. . The.. protection provided 
by the., „Act. -was .a vested. right. and that 
to give a meaning ` to sub-section (2) 
of Section 2, which the landlord want- 
ed, would. tantamount to hold that the 
Act was retrospective. This interpre- 
tation, the--counsel. said- was not: only 
against ` ‘all the canons :of interpretation 
but also ‘against. the. language. ‘employed 


in sub-section (2) of. ‘Section 6. Eara 
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29. We are. unable. to. find any merit 
ia: this. ‘submission. The. scheme of -the 


U. P.: Act. 13. of 1972 is different than- 
that which had been provided:in- U. P- 


Act 3 of 1947. Sub-section (2) of Sec- 
tion 1 ‘applies , to` every.. “city, every. 
. municipality, ‘every . notified area, and 
every. town area” by” ‘making’ a provi- 
jon ți 1 (a) to 
(a). * Section” 2 deals’ with’ “ @xemptions: 
from operation ‘of’ ‘the ` “Act: ‘Thus, after 
i paving ‘taken within Zt all the “puildings 
-àt ‘the places ` mentioned ‘above, “it ex- 
empted, those “which. have been’: provid- 
ed in* "Section 2: Section ‘2 therefore, is 
an. “exemption” ‘Clause “providing © immu- 
_. Bity from regulations” of . “restrictions 
. placed’ on the. right ofa ` landlord to 
evict his tenant. The exemption’ ` clause 
contained in ‘sub-section 2). of “Section 
2 lays down’ ‘that - the Act shail ‘not ap- 
_ ply. to the. building ‘during a ‘period of 
ten years “irom: the. date on, ‘which it is 


constructed. This’ ‘Siib-section © “does not 


make any difference between a` build- 
ing made before or after. the Act. Irres- 
pective of, the time when: it is made, the 
benefit of .exemption-;is -availabie . to it: 
‘Consequently, the -regulatory provision 
dealing: with eviction and- rent. are, not, 
applicable:- The. mind of the: Soaps 
is written: in. the- words =: used in.: 

“provision. + It; . has; -unarabiguously pce 
‘pressed itself. in selear „language: >:-Ehe. 
meaning therefore,- has to be gathered 


by its language alone without reference’ 


to the supposed ‘but? -unexpressed infen- 
tions. “Interpreting Section: 2 (2): “we find 
that throughout ‘the course of ten’ ‘years 
from the date’ of- coristruction, a’ buid- 
ing is immune or" “exempted | ‘from the 
operation . „of the ` “Act, The “period: of 
ten’ years’ has -tö rin “from the date; ‘of 
completion of" “the” “ construction. ‘This 


will apply not only" to construction 


| made after the Act ‘but’ also- to hoe 
\made:. before its: enforcement. ° 


30. "The law well: settled ‘is: that a ‘a 
statute is prospective - ‘and © that ` “vested 
rights cannot -be ~ “deprived of “unless 
provisions have been ‘expressly: or’? by 
3 toi ‘that 
> question’ here is: as to 


effecti, Büt- ‘the ; 


what was ‘the vested right” ‘of a ténant’ 


like that of- ‘the present öf which he 
has been deprived: Before the- enforce- 
ment of this Act, there was no protec 
tion provided to any ‘tenant. ‘of a “build 
ing constructed after January 1, °°1951: 


The provision was made in this Aet. 


Gopal:Krishna v, 5th Addi. Dist. Judge. Kanpur: (FB). :: 
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providing: for the same but. this. very- 
Act exempts buildings constructed : dur- 
ing a period of ten years from the date 
of its -. construction. > Rights ibecome’ 
vested when they. have so.completely .and- 
definitely” accrued’ to or- settled. im a_ 
person that they are not subject to be 
defeated. That is not so in the present 
case, Since both’ the provisions became 
applicable ` on’ the day, - Such a Situation . 
does. not arise, , Pails ee A ed Sasa 


se Coming ` to the’ a¥gument. “GE re- 
trospectivity, we. . find“ that ‘simply be- 
cause, on our, interpretation, „ benefit of]. 

sub-section | (2) of. Section ` 2 would]; 
before. the Act, the’ : provision  cañnot|: 
be said to have beén foimd retrospec-]' 
tive. The fact that benefit would de- 
pend on: antecedent -. facts,- does not 
make the provision rétrospective.. “In 
order to’ apply the. presumption that.an: 
Act is not. retrospective, the statute be 
gentine:“retrospective in. its operation. 
It is not: correct: to say-that,: to <- make 


- Section :2- (2). to ‘apply, :in’ -such a=recase — 


was: to construe. it” retrospectively: S 

~.32. To. cite: an example,- Section 2 of 
the: Poor Removal Act.: 1846 provided | 
that “no woman residing’ in~.any parish’ 
with. her husband’ at the death. shall be 
removed from ‘such? parish for 12’ calen-- 
dar months, ~ next ‘after his-: death, if. 
she: so“ Jong: continues’ a widow,” it was 
held in: iR. v: St:.-Mary- White -Chapel 


(1948) :12°-QB--120 -that the’ section ope- 


rated to -prevent :this:- removal : of a' 
widow whose husband had died: before 
it came to be enforced: It was argued 
that the: right::to;remove was vested in: 
the’ authority: on: her husband's. - death ` 


_but the. Court held that the. Statute: was. 


not:retrospective because it related to; 


future removals iit “is: -not properly. 
called; a retrospective -statute ` “because | 
a part ‘of: ‘requisites . of ‘its v- action. is’: 


drawn: from: ‘time antecedent: to jts: 


passing, :In. R.. v: Christchurch (aaa) 12; 
QB .149,;, Lord Denman“ C: -J., ‘said: < 


: LIA space ‘of time” is an E aiaa “ine 





‘part’ of time: ‘passed - “before ` ‘the! statute 
passed as in the case with statutes in 
limitation, and prescription ; but they. are 
not. therefore, » pleased - with. the.. Teo: 
spective. statutes.” 


33: Customs and: “Bxtise 
Thorn Electrical. Industries: Ltd. - 


Commr. v. 
> (1975} 


1981 . 


3 All ER 881, is another illustration 
‘laying down- the same principle. In this 
‘ease the. Commissioners claimed value 
‘added tax on payments‘ made, to the 


‘company in and -after April 1973 under - 


jan agreement for:-the. hire of a. tele- 
. vision set executed on 20th July 1972. 
.The Finance Act 1972 received the, royal 
assent ~on 27th: July.- and. Sec. 7, deal- 
ing with value .added. tax, together 
‘with regulations made under it,.came 
into force on 1st: April, 1973. Accord- 
ing to .one of the regulations: 

ven Where «goods: are or have been 
atic under an agreement to- hire 
they shall be treated as“ being succes- 
sively supplied on hire for successive 
parts. of -the period of the. agreement 
-and each of the successive’ supplies 
shall be treated as-taking place when 
a payment under the . Barsement ‘is re- 


The House of. Lords - held - . that the 
supply of goods under a hire agree- 
-ment was a continuing process,’ so there 
‘could be: no -quéstion of the’ zogulation 
' operating retrospectively. è 
` 34. ‘We, ' therefore, are of opinion 
Mhat the language’ of sub-section (2) of 
{Section 2 is plain and admits of no 
difficulty. If takes within itself not only 
jto constructions made, after the Act but 
“also made before. ` 
35, For the reasons. given above, we 
jare of opinion . that” sub-section, (2) of 
Section 2 is not only . applicable to 
' [buildings which were’ _ brought into 
existence after the coming into | force 
of U. P. Act No. 13. of 1972 and. that 
(it is applicable to buildings constructed 
prior to it as well. 


: Reference answered accordingly, 


AIR Parra ser” ii 
' + BS HYDER, J: 
: Naushe Ali Khan, ‘` Appellant v, 
Mohammad ' Siddiq and others, Responi- 
‘dents. 
Second Appeal No. 1940 of 1973, D/- 
*15-5- 1981. ed 


- Transfer of ‘Property. Act- a of 1882), 
‘Section 108 (c) and (e) —., Destruction 





‘Against ‘decree and qudanient - of- D. Li 


Soni, 2nd: Temporary: Civil’ and S. J., . 


Moradabad in Civil Appeal No. 407 of 
1972. 


E IS l 
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of claimed premises by landlord —. Not 
act.of God :— Clause (e}.of Sec. 108 not 
applicable —. Tenant protected... under 
ciause -(c) of: Section::108 — ` Suit for 
mandatory injunction. directing landlord 
to restore -possession im original condi- 
tion. maintainable — Direction by court 
to construct structure. within . Rupees 
1,000/--, held not. unreasonable. (Specific 
Bet Act (1963), See. 10). 

- (Paras 1, 2,- 5, 6) 


N. A: Kazmi, for Appellant; N.-C.. 
Rajvanshi, - for Respondents. . 
` JUDGMENT :— Plaintiffs suit. for 


mandatory. injuriction : directing the de- 
fendant. respondents] and 2- to restore 
the accommodation. in dispute to its ori- 
ginal condition within three months of 
the dateofthe decree and inthe alter- 
native allowing the plaintiff to recon- 
struct, the house at a cost not exceed- 
ing Rs. 1000/- was decreed by the pri- 
mary court. On appeal preferred by 
the defendant respondents 1. and 2 the 
Court .of first appeal, . hereinafter re- 
ferred to as the court of appeal, set 
aside the decree and dismissed the suit 
of the plaintiff. ar 

2. The facts found by the two 
courts below may now be stated. The 
property in dispute is a ‘house, ‘It was 
declared as evacuee property and’ vest- 
éd in the Custodian who allotted the 
same to the appellant by his order 
dated 6- 11- 1950 on payment of- Rupees 
8/- p.m. as rent”: The house was sub- 
sequently. auctioned ` and was purchased 
by Laiq Ahmad “defendant ‘respondent 
3. An order granting formal posses- 
sion to Laiq Ahmad was issued by the 
competent -offcer on January 5, 1963. 
However Laia Ahmad managed to ob- 
tain an order of | actual., delivery of 
possession’ from the office of:the com-. 
petent officer. The. said order of actual 
delivery of possession was executed. 
with .police help and Laiq Ahmad ob-: 
tained actual possession..of ‘the house, 
Plaintiff :: appellant . thereupon moved- 
the competent officer „who. directed 
that possession of- the.. accommodation 
may be restored to the plaintiff appel- 
lant. Laiq Ahmad . filed-a suit. to re- 
strain the plaintiff -appellant from tak- 


ing possession of the: house in dispute: 


His attempt. however proved: abortive : 
although he--carried:.the matter’. to this- 
court. In -the meanwhile Laiq : Ahmad 
transferred. the :house:nto .. Madan . Lal 
who in his- turn. executed a sale. deed: 
thereof. in favour of defendant respon- 
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chasing the house. in dispute . defendant 
respordents 
same. Plaintiff filed a suit being suit 
No. 291 of 1965. to restrain defendant 
respondents 1 and 2 from demolishing 
the accommodation: in dispute. Plaintiff 
appellant succeeded in: obtaining. an 
order’ of ad interim injunction but be- 
‘fore the said order ‘could be served de- 
fendant respondents 1 and 2 had suc- 
ceeded in demolishing ~ the structure 
and only the four walls of the house 
remained. Plaintiff appellant obtained 
possession: over the dilapidated house 
on November 9, 1967 and thereupon 
commenced this- suit, ans 


3. Defendant respondents contested 
the suit on various grounds and they 
raised a number of pleas in their writ- 
ten statement. On the pleadings of 
the parties the primary court framed a 
number of issues. All material issues 


were. decided in favour of the plaintiff 


appellant and the suit was decreed as 
stated above. 

- 4, Before the court below only two 
points were urged on behalf of the 
defendant respondents .1 and 2. In the 
first place they contended that a man- 
datory injunction directing the land- 
lord te reconstruct the accommodation 
in dispute was not legally maintain- 
able. In the second it was urged that 
the decree by. the trial court was in- 
capable of execution. Both the sub- 
missions .urged on behalf of the defen- 
dant respondents 1.and 2 found favour 
with. the court of first appeal. It was 
for that reason that the plaintiff’s suit 
was dismissed. i 


5. The court of. first appeal has re- 
lied on clause (e) of Section 108 of the 
Transfer of Property’ Act for coming 
to the conclusion that the only option 
which the plaintiff appellant had was 
to treat the lease as void. and it was 
not open for him to compel the. land- 
lord to restore the’ -accommodation to 
its original condition. The reasoning 
employed by the court below is whol- 
ly erroneous and cannot be sustained. 
Clause (e) of Section 108 of the Trans- 
fer of Property Act refers toa case 
where leasehold premises are ` destroy- 
ed by fire, tempest, 
army or mob or any other irresistible 
force. It does not cover a‘ case where 
destruction is. caused by landlord. him- 
self. In other words clause (e) of. Sec- 


- Naùshe Ali Khan: v.. Mohammad: Siddiq 
‘dents. 1 ahd 2.. Immediately -after'pur+ .tion 108- of -the Transfer 


started demolishing the - 


violence of an. 


A.I: R. 
of - Property). > 
Act is referable: to. the principlé of vis 
major. It does not arm an -unscrupul- 
ous landlord with the power to destroy 
an accommodation let out to a tenant 
by using force or other deceitful means. 
In fact clause (c) of Section 108 of the 
Act specifically enjoins that the- lessor 
shall be deemed to contract with the 
lessee that if the latter pays the rent 
reserved by the lease and performs 
contract binding on the lessee, he may 
hold the ‘property during the time 
limited by the lease without any inter- 
ference. It does not lie in the mouth 
of the landlord who violates the above 
covenant of quiet enjoyment enshrined 
in clause (c) of Sec. 108 of the Trans- 
fer of Property Act to urge that the 
victim of his own wrongful act is whol- 
ly without remedy. The principle is 
well embedded in jurisprudence that 
there is no legal wrong which is not 
capable of being remedied. In the in- 
stant case, according to the findings òf 
the two courts below defendant respon- 
dents 1 and 2 have taken law into 
their own hands and have sought tol 
deprive the plaintiff of his valuable}. 










tenancy right in the house in dispute] _ 


by using unlawful force. The finding off--- 
the court of appeal on the question is 
therefore not maintainable and must be 
set aside. RN 

6. On the second poitit urged before 
it the court of appeal held that: the 
constructions on the site of the house 
in dispute were likely to involve an 
expenditure to the tune of Rs. 25,000/- 
and it was therefore wholly unreason~ 
able` to expect that the plaintiff appel- 
lant would be able to make any con- 
struction within Rs. 1000/-. Now the 
value of a building constructed on a 
particular piece of land may invlove 
any amount of expenditure which a 
person is capable of incurring. For in- 
stance on a small piece of land about 
100 square. yards, a fabulously ‘rich per- 
son may be able to invest a sum of 
Rs. 1 lakh and.a person of modest 
means may do the same for a sum of 
Rs. 10,000/-. A person of poor means 
may be able to build a hut for himself 
for a meagre sum of few hundreds. 
The actual amount spent.on the con- 
structions was therefore wholly an ir- 
relevant consideration and on its basis, 
it could not have been held that the 
decree - ‘passed by ‘the. trial court was 
incapable of execution: “Findings on the 
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.Jtwo! questions -referred to:-above~ record- 
ifed by the court of -appeal are ‘therefore 
ijnot maintainable and must heset aside. 


7. The result is , that this ` second ap- 
‘peal . succeeds ` and is hereby allowed. 
“The decree of the first court of appeal 


: is set aside and that of, the trial court’ 


; is restored. 
Appeal allowed. 
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i J. M. L. SINHA, J. 
` Smt. Indu Tewari, 


` ‘Bahadur Chaudhari and others, Re- 
pondents. 
_Criminal Mise. Contempt Case No, 


"234 of 1979, D/= 7-5-1981. 


_, Contempt of Courts Act (70 of_ 1971), 
‘Section 12. — Civil P. C. (1908), Order 
39, R. 2-A and. Order 21, R, 32 — Ap- 
_ plication for contempt proceedings — 
Existence of effective alternative re- 
medy — High Court would not exercise 
its jurisdiction under Contempt of 
‘Courts Act. 


- Where an application inder “Sec. 12 


‘of the Contempt of Courts Act was filed 


‘invoking the powers of High - Court, 
* to punish the contemner for disobe- 
dence of an order of injunction passed 
by subordinate court restraining the 
opposite party from. interfering in the 
, applicant’s ownership -and possession of 
:the disputed vehicle the court would 
.not exercise its’ jurisdiction under the 
i Contempt of Courts Act when the appli- 
‘cant had an effective alternative re- 
medy of enforcing the decree passed 
_in her favour by putting the same in 
“execution under Order 21, Rule . 
:¢ P. C. Case - law discussed. 

p : (Para 7) 
. A» person = has got an effective 
| alternative remedy of the nature speci- 
jfied under Order 39, Rule 2-A or under 
“Order . 21, Rule 32, Civil P. Č. should 
not be permitted to skip over that 
temedy and take resort to initiate pro- 
ceedings under the Contempt of Courts 
yAct. It would not be a proper exercise 
jet discretion on the part.of the. High 
Court -to exercise its jurisdiction under 
j the Contempt of Courts Act when such 
an effective and alternative remedy is 
pn to: any. person. .. (Para 3) 
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a 


„Indu vi.Ram. Bahadur. Chaudhari... 


Petitioner v. Ram 


32, . 
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Cases... Referred.: Chronological . Paras 


-- (1981) Civil Misc. Contempt ‘Case. No, 96 
“ of +1979. -D/- : 20-2-1981 . 


(AW. APRA : 
Sattar-~v.. Hira Lal. cog? 
(1977) 81 Cal WN: 209. " 3 


T : Civil Contempt . No. 38. j 1973, 


. D/- -8-11-1974 (All), _B. .K. Hari v. 
_.. S- B- Mehrotra y 
AIR 1971; AN, 231: 1971 Cri ‘Ld 164: 
i 3; 4 
AIR. 1970 sc 1767: 1970 Cri. “Lg 1520 > 
” 2 -5 
AIR 1969 Gui 28- 5 
AIR 1967 Andh Pra 48 | 5 
AIR 1966 Mad 21:1966 Cri LJ 35 4o 
.AIR 1963 Andh Pra 136 5 
AIR 1946 Pat 47 5 
-B. P. Naithani, for . Petitioner; A. F. 
Singh, for Respondents. . 

ORDER :— This is an application 


under Section 12 of the Contempt of 
Courts Act filed by smt. Indu Tewari, 
hereinafter called the petitioner. The 
facts giving rise to ` the petition can 
briefly be stated as under: : 

The petitioner purchased a motor vehi- 
cle No. U. P. Z. 9529 in the name‘of 
her nephew Saroj Kumar, The ‘petitioner 
wanted to ply the motor vehicle as a 
public carrier and applied for a permit 
for the same in respect of Etawah-Bhind 
route-in the name ‘of Ram Bahadur 
Chaudhary, opposite party -as he already 
possessed a driving licence in: his name. 
With that end in view she also got the 
name of the’ opposite party entered in 
the relevant papers: as registered owner. 
Thereafter. some differences cropped up 
between the parties, It is: not neces- 
sary to mention in detail the facts re- 
lating to those differences. It: should 
suffice to state: that in the year 1979 
the petitioner filed a suit in the court 
of the Civil Judge Etawah for injunc- 


tion to restrain the .opposite party 
_from interfering- in -the petitioner's 
ownership and possesison’ of. the dis- 


puted vehicle. This suit was decréed ex 
parte on 17th July, 1979. The opposite 
party filed an appeal against the ex 
parte decree in this. Court - and also 
moved an ` application for injunction. 
The opposite party, however, failed to 
get any stay and the ‘first appeal filed 
by him is still pending. The petitioner’s 
grievance is that in spite of the decree 
passed. in the civil suit, the opposite 
party has been plying the bus on per- 
No. 1028 .and. he is,: .: therefore, 
guilty `of- ‘contempt. The. opposite party 
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‘has entered ‘appearance: ane ‘onpastd 
ithe petition. ...,, Pe 3 eps 
2, - The first question that- falls: “tor 
consideration in the instant ‘case™ is 
- whether, in view of the fact that the 
petitioner ‘had: an’-: effective alternative 
_Temedy of enforcing the décree passed 
in the civil suit by putting it in execu- 
tion under Order XXI,- Rule 32 ‘of’ the 
. Code of Civil Procedure, it would be a 
fit case in* which this court shoild 
‘exercise its jurisdiction under ‘Sec. 12 
of the Contempt of Courts. Act. {at 


3. Itis well settled that the matter of 
contempt is always an issue between 
the court and the contemner. No right 
vests in a private party to get any 
person punished for contempt. He can 


only inform the Court of the contempt- 


committed by any. person and thereafter 
it. is. for the Court to deal with the 
contemner. The party which informs 
the Court about the alleged contempt 
can only assist the Court in coming to 
the conclusion whether any contempt 
has been committed or not. As opposed 
to this, if a person obtains an interim 
injunction or a final decree for injunc- 
tion, he gets a- right to enforce it, The 
provision for enforcement of an- interim 
injunction is contained in Order XXXIX 
Rule 2-A, Civil P. C. and the provision 
for enforcement of a decree for - in- 
junction is contained in. Order XXI, 


Rule. 32, Civil P.. C. According to : the. 


said provision, a person who disobeys 
an injunction order can:.-be. put- into 
prison and his _ property can also be 
- attached. The attachment can continue 
for one year and if the. party against 
whom the order or decree is passed: re- 
fused. to comply, the property .can’ even 
be sold..The orders passed.in proceed- 
ings: under. Order -KXXIX, Rule 2-A as 
well as the orders passed in execution 
proceedings under -Order.-XXI, Rule 32 
of the Code of Civil Procedure are ap- 
pealable. orders.. Further the ` proceed- 
ings under Order: XXXIX, Rule 2-A as 
well as execution. proceedings under 
Order XXI, Rule 32 are elaborate pro- 
ceedings in which the parties can.ad- 
duce their-evidence and they can exa- 
mine and cross-examine. the’ witnesses. 
As opposed to this,..the proceedings 
under the Contempt. of Courts Act- are 
of:..-summary nature. In my opinion,.a 
person who has got an effective alter- 
native remedy of the nature ‘specified 
under Order XXXIX, Rule 2-A or under 
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that the - 
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Order XXI, -Rule 32, Civil P.-C, should 
not be. permitted: to skip over. that re- 
medy -and take. resort to initiate . pro- 
ceedings under the Contempt of Courts 
Act. The least that can be said is that 
it would not bea proper exercise of 
discretion on the part of this Court to 
exercise its jurisdiction ‘under the Con- 
tempt of Courts Act when such an ef- 


` fective- and alternative remedy is avail- 


able to any person. I am fortified in 
taking this view by the observations 
made. in -Ram -Rup.Pandey v.:.R. K. 
Bhargava, (AIR, 1971 All 231) and Cal- 
cutta Medical Stores v. Stadmed Pri- 
vate Ltd., ((1977) 81 Cal WN 209). Re- 
lying on these two decisions I: ‘myself 
took the same view recently in Abdul 
Sattar v. Hira’ Lal (Civil Mise. ` Còn- 
tempt Case No.. 96 of 1979 decided on 
20-2- -1981). 

4, Learned counsél for the’ petitioner 
referred me to a decision of this Court 
in B. K. Hari v. S. B. Mehrotra (Civil 
Contempt -No.: 38 of 1973 decided on 
8-11-1974), by. Justice G. C. Mathurin 
support of his contention that the fact 
petitioner had an effective 
alternative remedy under Order XXI, 
Rule 32, Civil P. C. should not. stand 
in the way of this. Court to exercise. its 
jurisdiction under the -Contempt of 
Courts. Act. I. have carefully gone 
through that decision. and I find . that 
it‘does not support. the learned counsel 
for the petitioner. It would be pertinent 
to quote. the following observation .from 
the. aforesaid decision.. . 

“Sri. Rajesh . Tandon, learned. al 
for Mehrotra, contended: that -the pro- ' 
ceedings for “contempt of . court were 
not competent in view of the fact that 
action. could have „been taken. in the 
court .of Ist Additional., Civil.. Judge 
Dehradun, under Order 39, Rule. 2-A, 
Civil -P. C. He has placed reliance on ` 
the ‘decision of a Division Bench of the 
Madras High Court in ‘Ramalingam v. 
Mahalinga. Nadar (AIR 1966 Mad 21). 
In- this case it was observed that when 
the matter relates .to infringement of a. 
decree or decreta] order embodying . 
rights, as between . parties, it is. clearly ` 
not ‘expedient . to invoke and exercise . 
contempt. jurisdiction, in. essence, asa: 
mode, of executing that decree, or mere- 


ly. because other . remedies may take: 
time, or are more . circumlocutory in - 
character. It was further observed l 


that in the case of -disobedience _of a` 
temporary prohibitory. ` injunction ~ ` the. 


1981 - ‘Indu v. Ram 


provisions of Order 39, Rule 2-.(3) of 
the Code of Civil Procedure - provide a 
much more. adequate and. ‘satisfactory 
remedy than. a.- proceeding for. contempt 
of court. The, Court: was -of the view, 
that.in such cases the court- should :not 
exercise. its discretion to take -proceed~- 
ings for contempt.':In similar:. circum- 
stances, a learned single Judge. of this 
Court in Ram Rup Pandey v. R. K. 
Bhargava (AIR 1971r- All 231) held that 
when. an- alternative.: -mode . of. redress 


in respect- of- disobedience of an-injunc- . 


tion order _is available, the. High. Court 
will not exercise its discretionary power- 
in the contempt - jurisdiction. ; There can 
be no: quarrel. with’-the proposition that 
if-the disobedience of the order can be 
adequately dealt . with by the. court 
which passed -the .order, . then : the High 
. Court will nöt.. exercise its discretion to 


proceed for contempt of court, for the 
disobedience of the’ order of the sub- 
ordinate Court”, (Underlining - by me). 

The above observations clearly support 
what I have said above. It is true that 
in the aforesaid case the learned, single 
Judge exercised his jurisdiction .-under 
the Contempt.of Courts Act despite the 
aforesaid observation, but it was , for 
two reasons viz, (i) -that the ` suit in 
which the injunction order was - passed 
had already been disposed of. and hence 
no application’ under.. Order XXXIX, 
Rule 2-A could ‘lie and (ii)- that the in- 
junction’ order ‘in that. case ‘was issued 
under Section .151, Civil P. C. and not 
under Order XXXIV, Rule 1 or Rule 2 
and hence Order- XXXIX, Rule 2A did 
not apply. - 

5. Learned i douai for: thè peti- 
tioner referred me to- the cases Thumm 
Koti Nagaiah v.' D. Sambaiah (AIR 1963 
Andh Pra 136), Sita Ram Sahu ’'y,’ 
Lachmj Narain ..(AIR 1946 Pat °47), 
Hiralal Hargovindas;v: Popatlal nee. 
chand. Patel::. (AIR: 1969 Guj 28), M. 
Amritlal v. P. Srinivas Rao (AIR 1967 
Andh Pra 48) and Aligarh Municipal 
Board v. Ekka: Tonga Mazdoor: Union 
(AIR 1970 SC 1767) in-a -bid'to -support 
his contention ` that ‘the petitioner- ‘can 
take .resort to . proceedings under: the 
Contempt” of ‘Courts. Act: for punishing 
disobedience of the:decree ‘for injunc- 
tion by the: opposite. party. ‘I have care- 
fully looked ‘into all ‘these: cases, In. my 
opinion, none of them can ` have -any 
relevance, Inthe case of Thummu- Koti 
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Nagaiahi:. v. D.: Sambaiah <(supra) the 
only rule :laid down «was. that Order 
XXI, Rule. 82 cannot , be | ‘made , use of 
punishing ‘a person “for breach . “of. tem-. 
porary. injunction. In the case ‘of Sita 
Ram “Sahu: v. ‘Lachmi Narain ‘Sahu 
(supra) it was held that the words ‘in 
case of disobedience’ occurring in Rule 
2 (3) ‘of Order XXXIX are wide ‘enough 
to cover’ breach’ of injunctions . ‘issued 
under Order XXXIX, Rule ‘1 and“ that 
once an injunction order is ‘issued, it 
must be complied with whether itis 
right ‘or wrong. In the case of’ Hiralal. 
Hargovindas v. Popatlal |Sankal ‘Chand 
Patel (supra) all that was held “that a 
person committing breach of an injunc- 
tionorder passed under ‘Order XXXIX, 
Rule i can be punished ‘under ` “Order 
XXXIX, Rule’ 2: (3Y and that ` Order: 
XXI, -Rule® 32 is not’ „meant ‘for em” 
powering “the ‘ Court.’ to: punish a party 
for disobedience ‘of a“ temporary in- 
junction. In the case of M. Amritlal v. 
P. Srinivas’ Rao (supra) the question for, 
consideration’ was whether a temporary 
injunction issued “during the pendency 
of.the case ‘and: made. absolute an the 
same date on which the suit. was decided 
was valid and whether its disobedience 
can’ be -punished ünder Order XXXIX, 
Rule 2 (3) of the Code. As for the Sup- 
reme Court decision in the case of 
Aligarh Municipal Board v. Ekka Tonga 
Mazdoor Union : (supra) ‘the stay order 
had beén passed -by this Court and 
therefore: the proceedings . under -the 
Contempi-‘of Courts Act: had been taken 
by: this: “Court: or Piegpederice ‘of aka 
Order. i Pa 

“6. In my ‘opinion, thu’: none af the 
aforésaid cases’ can’ ‘be of any”: “help to 
the : * petitioner. ` $ 


CT. | As. already | __ stated, in the? instant 
petition, the petitioner bad an effective 
alternative remedy of enforcing the de- 
cree passed in: her favour -by.. putting 
the same. in _ execution , „under. ‘Order 
XXI, . Rule 32, ‘Civil P, C. „Itis, there- 


- fore, not a fit case in which this Court 


should . exercise its.. „jurisdiction... ander 
the Contempt of. Courts; Act.. te 

8: The petition - is, . gccordingig: is 
missed :and the notice, issued: ; to: the 
opposite party is. discharged. The. stay. 
order Gated . oe is vacated. ~.. 


Petition, ied : 
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Respondent, ~ 


Second Appeal No. "1487 of 1970, D/- 


30-6-1980." | 


‘Transfer of Property. Act (4 ‘of 1882), . 


Section 106 —. Word ‘hereby’ does not 


by itself mean termination be ‘tenancy 


is ‘in. praesenti’. 


The word ‘hereby’ used in a notice, 
terminating the tenancy only means 
that such termination is done ` through 

` that notice and when the notice read as 
a whole- conveys that the termination is 
intended to take effect at the end of 
30 days. the word ‘hereby’ cannot be 
taken to mean that the termination is 
forthwith and therefore not in accord- 
ance with law. AIR 1974 All 402, Foll. 
(Para 7). 


Cases Referred: Chronological Paras 
_ AIR- 1974 All 402 £1974 All LJ 381 7 


G. P. Bhargava, for Appellant; Girish 
Chandra, for Respondent. 


JUDGMENT :—- This is a defendant’s 
second appeal. against whom the lower 
appellate Court has passed a decree 
also for ejectment from the premises in 
suit in which the appellant was a ten- 
ant of the. . plaintiff-respondent. The 
plaintiff ciaimed that the appellant was 
in default in the matter of payment of 
rent and that he failed to make the 
payment in spite of service of a notice 
of demand within the time allowed by 
law. The plaintiff also claimed that the 
defendant failed to vacate the premises 
in spite of being called upon to do so 
by a notice under Section 106 of the 
Transfer of Property Act, 


“The appellant, inter alia, pleaded 
tie’ ‘he was ‘not in default and further 
that the composite notice of demand 
and: one under Section 106 of the 
‘Transfer of Property Act, was invalid. 
Both these ‘pleas were accepted by the 
trial Court: which, consequently, dis- 
missed the suit for the relief of eject- 


ment. It, however, decreed the suit for 


"Against decree of M. G. Godbole, 
* Temporary @ivil and Sf J.. Jaunpur, 
. D/- 27-5-1970. — 


1X/JX/E554/80/TVN 


. Chafdika v.“  Sukhridndan pe EE ed 


"Appellant v. Sukhnandan, 
` of the 


AE Ri i 
recovery of certain amount found due’ 


‘from the’ defendant, : 


3. The lower appellate court con- 
cluded against the defendant in respect 
aforesaid two’ pleas and, as 
noticed above, decréed the suit: also in 
respect .of the relief refused by the- 
court. Aggrieved the defendant . has 
come up-to the court, yee 


4. Dr. J. N. Dubey appearing for 
thè appellant raised two contentions 
before me. Firstly, that the conclusion 
that the appellant was in default was 
unsustainable on the material on“ record 
from which it was fully established 
that a sum of Rs. 30/- was remitted by 
him to the plaintiff which the latter 
had refused to accept; secondly, that 
the notice was invalid, inasmuch as, it 
purported to terminate the tenancy of 
the defendant “in praesenti”. “The con- 
tentions have been countered by Sri 
R. P.’ Goel, learned counsel for the de- 
fendant. 


5. The lower appellate court con- 
sidered the evidence on record and 
came to the conclusion that the defen- 
dant had not succeeded in establishing 
that the plaintiff refused any remittance - 
of Rs. 30/- made to her through money 
order. This conclusion appears to be: 
sound, It is clear from the testimony of 
the defendant as also of the plaintiff’s 
husband, who appeared as a witness for 
her, that the claim that. the defendant 
made aremittance of Rs. 30/- through a 
money order which was refused by the 
plaintiff is not established. 


6. The second submission in regard 
to the validity of -the notice also has 
to be answered against Dr. Dubey, The 
relevant portion of the notice is con- 
tained in paragraph 6 thereof and reads 
thus: 


“6. That my dientea does not want 
to keep an undesirable tenant like you 
and thus your tenancy. is hereby torur 
nated by this notice. 


I, therefore, hereby calf upon: you to 
pay the aforesaid amount of Rs. 64/- 
(Rs. sixty-four) to my clientess within a 
month and to deliver the actual, vacant 
possession of the house ‘in your occu- 
pation to my clientess within thirty 
days: next after ~ the receipt ` ‘of’ the. 
notice, failing which > I hold instruc' | 
tions to file a suit. for the. recovery. of, 
the amount and your efectment, and 


1981. 


thus. 
costs as.to ‘consequences ; TER a 


note.” | 


The- submission a Dr. Dubay has been 
that the ‘phrase - “is: hereby...... terminat- 
ed” shows that the tenancy of the de- 
fendant ‘was sought to be terminated 
forthwith. and that such termination of 
tenancy being “in ‘praesenti” was notin 
l accordance with law. 


“7. It is difficult to accent. the site 
mission. The word “hereby” as used in 
the context in: which it occurs in the 
aforesaid paragraph means’ nothing 
more than that the tenancy of the de- 
fendant was being terminated through 
the notice. In the Legal Glossary com- 
piled by the Government of India, 
Ministry of Law, Justice and Company 
Affairs (1969 Edition), the: word “here- 
by” is shown to mean “by this act 
or document ‘(Section 2 (a), Transfer of 
Property Act).” To the same. effect is 
the meaning given to that - word in 
Webster’s New International Dictionary. 
Volume If at page 1058. The use of the 
word “hereby”, therefore, cannot lead 
to the conclusion -that the -plaintiff in- 
tended to terminate the tenancy of the 
appellant’ in. praesenti: 
paragraph 6 of the notice (quoted 
above) asa whole; it is ‘obvious that 
the termination of the tenancy was in- 
[tended to be brought about at. the end 
of 30 days.. 
in the present. case . clearly, falls - with- 
in the category of notices - held to be 
valid by a Division Bench of this Court 


in the case of Abdul Jalil v. Haji. Abdul: 


A (1974. All LJ 381): (AIR 1974 All 
02) 


8. Both the points raised’ in pee 


t 


of this appeal being unacceptable, the 
appeal _ fails and is ‘dismissed. There 
shall, however, ‘be no’ _ order as to 


costs, 





AIR -1981 ALLAHABAD 313 — 
C. S..P, SINGH, J, 


' Kamla Prasad Agarwal, Petitioner Ve 
ent Savitri Devi and another, ‘Respon- 
lents. 


` Civil’ Mise. writ Petn, No 
1980, D/- 31-7-1980. . 


AXURTIAUT OU PORIANY: 
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- Kamla Prasad v. 
- you shall: be liable for -all its... 


Besides, reading. 


_In this respect, the notice. 


‘Appeal Janmi. 
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Provincial Smalt -Cause Courts Act 
(9 of 1887), Sec. 17, Proviso — Applica- 
‘tion for setting aside ex parte decree 
by defendant — Court refusing to accept 
security bond in lieu of deposit of de- 
cretal amount in cash —. Rejection of 
application ón failure to deposit de- 
cretal amount in cash by the defendant 
— Rejection is ` - proper. Defendant 
does not have option under Section 17, ` 
Proviso. either to furnish security or to 
deposit decretal amount Option is 
left with the Court, . _ (Para 1) 


"S. C. Budhwar, for Petitioner, oat 


ORDER :— The Smali Causes _ Court 
passed an ex parte decree against the 
defendant on the 3rd August, 1979. An 
application for setting aside the ex 
parte decree was made on 16-8-1979, 
i. e which was well within time. A 
prayer was made by the defendant that 
he should be allowed to file security 
bond ‘instead of depositing the decretal 
amount in cash This prayer was re- 
fused.on 18-8-1979. “Thereafter the de- 
fendant did not deposit. the decretal 
amount with the result that the appli- 
cation’ for setting aside the ex parte 
decree was rejected. Counsel urged that 
proviso to Section 17 of the Act gives. 


` two options to the defaulting -defen- 


dant, the first being to deposit the:. 
decretal amount in cash, and the other.. 
to furnish security. The contention is 
plainly untenable. So far as security isl. 
concerned that can be furnished only 
when ‘the Court directs that instead of 
the decretal amount being deposited 

the defendant shall furnish security. 

The use of the words “either” and “or” 

in the proviso does not lead to the 

result _ suggested by counsel that the 

option rests with the defendant, and 

not with the Court. This is plain from 

the facts that the defendant has to 

furnish such. security as the Court 

“may have directed”. These concluding 

words of the proviso leave the option 

with the Court and not with the de-| 
fendant. The writ Pennon fails, and is 

dismissed, 


MAY Petition dismissed. . 
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K. N. SINGH AND N. N. MITHAL, JJ. 
State" of Uy P,- Appellant v. M/s. 
Hindustan-Construction Co. Lid:, Oppo- 
site Party,’ © PET ee 
F. A F, O. No, .349 of 1977; D/- 9-3- 
1981.* ` oes Rpt aes 
(A) Arbitration Act (10 of 1940), ‘S. 30 
— Error apparent on face of the award 
— What is not — Question of consiriic- 
tion of clause in contract ‘referred — 
Arbitrator giving ` award without giving 
any reasoning — Award could not be set 
aside on ground of error apparent on face 
of award. `` oer f 
.. Where the question of construction of 
a clause in the contract was referred to 
the arbitrators and the arbitrators gave 
its award on its interpretation of. the 
clause and there was no mention of any 
proposition of law in the award and there 
was no reasoning given by the Arbitra- 
tors on the basis of which they had. con- 
strued or interpreted the clause of the 
contract, and if the interpretation put” by 
the arbitrators on the clause was a” pos- 
sible interpretation and was not ‘totally 
unsustainable the same has to’ be respect- 
ed and accepted and the courts could not 
set’ aside such an ‘award nierely on: the 
ground that some other view or inter- 
pretation of the clause ‘was possible. 
(Case law discussed), | (Paras 7, 14) 
. (Œ) Arbitration Act (10 of 1940), S. 30 
— Error apparent on face of ‘award , — 
What is not — Contract for construction 
of Government works of the value of 
huge amount. — Adjustment of rates pro- 
vided for variation in value up to 5% due 
to additions and alterations in works — 
Adjustment ` provided. for further varia- 
tion up to 15% — On reference, Arbitra- 
tors holding that clause did not provide 
for adjustment . when variation exceeded 
20% — Award cannot be.said to contain 
error apparent on its face. — ere 
A contract for construction ‘of .works of 
value of huge dmount was. entered: be- 
tween the State-and the construction con- 
tractor. A sub-clause -in the contract 
authorised the. Engineer in . charge... to 
make deviations, alterations or additions 
in the works. Another sub-clause pro- 
vided «for certain consequences which 
would follow when variation was made 
ae taste MOR hh etek pare ea 


*Against judgment and decree passed b 
Moti Babu, Dist- - J. -Dehradun, D/- 
9-4-1977, 


FY/HY/C903/81/SNV 


Construction Co. Ltd, A.I. R. 


and also the limitation for the exercise of 
that power. The latter . sub-clause itself 
could be divided into two parts. The first 
part dealt with initial 5% deviation in 
the ‘work finally, agreed as against the 
total value of the contract for which the 
contractor was not entitled to any. varia- 
tion’ of its rates. The second part provid- 
ed that any variation beyond the limit of 
5% the contractor’s rates would. be ad- 
Justed, upwards or downwards’ as the 
case may be, depending.on the. total 
quantity of the: work executed finally ac- 
cording to the- percentage shown in the 
table given-at the foot.of the clause . in. 
the contract. This. clause Stipulated -that 
adjustmen; was to be made in accordance 
with the work which might actually be 
executed finally and then only the per- 
centage of Variation will have to -be cal- 
culated in.order to find out in which slab 
the case would fall as. per the schedule 
given under Cl, (b). The schedule for ad- 
justment provided :for-variation only up to 
15% beyond. initial variation of . 5% in 
respect of which no adjustment was to be 
made. On -reference of question. of: con~. 
struction. of this clause, the arbitrators 
held: that-no adjustment..could be claim- 
ed under. the clause where-the variations 
involved in the:total value of the work 
executed finally was of:-an-:order: which- 
was more than 20% of. the total value of: | 
the contract, - ṢẸ “4d ' i à 

‘Held, the Arbitrators’ reasonably’ con- 
strued the relevant clause: and there was 
no! perversity in their finding. ‘The con- 
tracting parties clearly ‘stipulated that the 
contract'was limited: to -the quantity of 
work’ as‘ mentioned in- the contract, itself, 
Clause'in question. however, “permit- 
ted limited variations which was usual in 
a contract of a large magnitude. The 
variation . permitted under. the. aforesaid 
clause was..limited to 15% of the con- 
tract. No variation of 20% or beyond 20% 
was permissible under the said clause. 
The Engineer in charge could not assume 
jurisdiction to assess the value of the 
work done by the contractor if the vari- 
ation was beyond 20% or he or to 

rates as set-in the clause. 

apply the oe, Para 21) 
Cases Referred : Chronological Paras 
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1981 . 


Standing. Counsel,.for Appellant; S. C 
: Budhwar, for. Opposite- Party.’ ates 


MITHAL, Ji:— Against an’ ‘award 
given by- the Arbitrators the State of Ù P. 
had filed certain objections under Ss. 30 
.and 33 of the-- “Tndian’ Arbitration ‘Act. 
The objections were ` dismisséd by the 
court -below ‘ “against which the present 
appeal has been: preferred under Sec- 
tion 39 of the Act. ` 


2. The Government. of U. P. had invi- 
ted tenders for the construction of dvil 
works for. the prestigious. Yamuna Hydel 
Schems, Dehradun, Stage-2. The. respon- 
dent, in ‘collaboration - -with some other 
companies, submitted their tenders but 
as their rates were found to be high, the 


tender was given to some other tenderer. . 


However the work could not, be taken up 
by those. contractors and, therefore in 
1965 the respondent was again approech- 
ed by the Government to enter intc a 
contract on a negotiated basis: for carry- 
ing out the works in question. As a result 
of the negotiations finally: on’ 5-2-1966 the 
contract papers were signed whereii it 
was envisaged that total works.of the 
value of Rs. 15,64,80,298:50 will be exezut- 
ed by the respondent which will have to 
be completed by 31st March .1971. Al- 
though: by 31-12-1970 ‘the contractor had 
already -carried out -works for the value 
of Rs. 15.90 crores yet-a major ‘par; of 
the contracted work: still remained te be 
done.: This escalation in the value‘ of the 
work was caused’ due’ to numerous chan- 
ges made in the initial design and also 
due to the variations:made in the quran- 
tities of various items which the contrac- 


tor was required to carry out ‘at the - 


works in- question. 


3. In the ‘deed of: contract, there “was 
a clause’ which made’ provision for 
deviation, ‘alteration and addition to the 
work and it was stipulated therein that 
the contractor will not be entitled to de- 
viate from the work without the previous 
written sanction of the Engineer in charge. 
The Engineer in charge, however, could; 
during the progress of the work, direct 
any. deviation, alteration or addition to 
be made from, in or to the works or any 
part thereof. He could also direct .curtail- 
ment of certain work and to direct 2x- 
ecution of new or substituted work and 
any -such -deviation etc. could be. directed 
without. . vitiating -the contract. It ,was, 
however, made. clear ‘that the variation 
would not. exceed 5% of the total cost of 
the work without affecting , -the - agreed 


: State v: Hindustan Construction Co. Ltd, 
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rates. For. . variations: beyond.. the afore- 
said limit a provision was made in the 
contract itself. wherein: a schedule was 
given to regulate -the -variation in rates, 


4 According ‘to the respondent, the 
maximum ‘limit up to which these varia- 


_ tions’ ‘could’ be made by the Engineer in 


charge was initially 5% without attract- 
ing corresponding | variation of rates and 
for the next 15% “above or..below that, 
the rates ‘could be varied as laid down in 
the Schedule given in clauses 1.11 of 
the contract, and the, Government. had 
no right to make any deduction at all 
either for this 20% variation or for any 
variation in: excess of .it if the total varia- 
tion-was of an order of more than 20%. 
In this manner, according to the Con- 
tractor, the- total variation stipulated 
under the contract could not exceed 20% 
either way. The- Government, however, 
made certain deductions from the con- 
tractor’s. bills which was objected to by 
the contractor on the ground that the 
contract only envisaged variations with- 
in the limits set out. in the Schedule and 
any variation going beyond that was not 
covered by clause 1.11 (b) at all. In such 
a case, therefore, clause 1.11` (b) would 
not be attracted, and the parties could 
only negotiate aboút the. vates ' payable in 
such an. eventuality, ; 


5. ‘Sines, a dispute: ‘had arisen between 
the parties’ as ‘aforesaid, they’ referred 
their dispute to Arbitration. The contrac- 
tor nominated one Sri P. N. Gadi, former 
Chief Engineer, M. E. S., as its arbitra- 
tor and Sri L. P; Nigam, a retired Judge 
of the Allahabad High Couurt was ap- 
pointed arbitrator by the State of U. P. 
The two arbitrators then obtained con- 
sent of Mr. Justice J. L. Kapoor, a’ retir- 
ed Judge of the Supreme Court, to act 


. as an umpire and duly entered upon the 


reference. During. the arbitration pro- 
ceedings, the .parties-.came to a. compro- 
mise about. the amount :which was ipay- 
able for the .works\ already carried out 
and those which were. yet to be executed 
in future under the contract and. in: res- 
pect:of the same G. O., No. ` 2470-Sa-Kha/ 
7623-Sin-3-304-M/74 dated May 4, 1976 
was also issued by the Government. of 
U. P. In view. of-this.G..O. a part. of the 
dispute between the parties. was thus 
settled; and.the-terms.thereof.were - set 
out. in: the -said, G: .O;. Consequently the: 
counsel. -for the parties gave-a: statement, 
before the Arbitrators that:the. claimant 
(contractor) will not Proms, its. claim- for 
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“payment at.the market rates for the work 


`~ already executed by it or to be executed 


in future. The parties, therefore, confined 
‘their dispute -before the arbitrators to the 
interpretation of clause 1.11 (b) only. 
The arbitrators thus had to decide only 
whether on a true interpretation of 
clause 1.11: (b) of the agreement . the 
Government was entitled to recover any 
sum by way of a. rebate from the con- 
tractor’s -bills (which -had already been 
deducted by it from the bills of the con- 
tractor) and if so, at what rate? This de- 
pended on the interpretation of Cl. 1.11 
(b) of the contract. .. ; 


6. The arbitrators, after hearing both 
the parties gave their unanimous award 
on 21/22nd September, 1976 and it was 
held that if the variations involved in the 
total value of the work done finally was 
ot the order of more than 20% of the 
.value.of the contract no adjustment under 
clause 1:11 (b) of the contract could be 
made, As a result of -this award ` the 
deductions of amounts from contractor’s 
bills already made became invalid. Ag- 
grieved by this award, the State of U. P. 
filed objections purporting to be under 
Sections 30 and 33 of the Arbitration Act 
which have been rejected by the court 
below by its order under appeal on 4-7- 
77. The State of U. P. has now come up in 
appeal questioning the validity of the 
award contending that the interpretation 
given by the arbitrators was, on the face 
of it, wrong and that it was .based on 
misreading of the terms of the contract, 
and also that it was perverse. It has, 
therefore, been claimed that the award 
was liable to be set aside. i 


` 7. Let us first’ examine the legal as- 
pect. We have already examined that in 
view of the statement made by the par- 
ties’ counsel on 23-8-77 before the Arbit- 
rators they had confined their dispute 
only to the interpretation of clause 1.11 
(b). It was urged that by confining the 
‘dispute merely to the interpretation of 
the clause 'in the contract that they pur- 
‘ported to refer the question of law only 
for decision by the arbitrators. When 
‘parties refer a dispute of this nature for 
‘decision by the arbitrators, even though 
‘the decision may be erronéous, yet the 


‘same is binding on the parties and none. 


of them can wriggle out of the same. We 
find that the appellant has himself men- 
tioned. in its grounds of appeal that ‘the 
decision of the.arbitrators is non-speak- 
ing. Therefore, if the ' interpretation: ‘ptt 
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by -the -arbitrators on clause: 1.11 (b) wasp “ 


a possible interpretation and was not to-|.: 
tally unsustainable the same ‘has tó bel- 
respected and accepted. The courts: can-|- 
not set aside such an award merely on 
the ground that some other view or inter- 
pretation of the clause is possible, This! 
question has - been considered by the 


.Supreme Court in various cases and we 


do not think it would be proper to go, in- 
to the details over again. It will suffice, 
if we refer to a few cases. The first case- 
is of A. M. Mair & Co. v..Gobardhan Das 
Sagar Mull (AIR 1951 SC 9) where it was 
laid down that as the question before the 
arbitrators turned upon the true inter- 
pretation of the contract and the parties 
had to take recourse to the ‘contract to 
establish their claim, it was a dispute 
under or arising out of contract and thus 
within the jurisdiction of the arbitrators. 


8. In the present case, the parties do 
not dispute that the matter referred to 
the arbitrators fell within the scope of 
the arbitration clause. The dictum of the 
Supreme Court in A. M. Mair & Co. v. 
Gobardhan. Das Sagar Mull (supra) that 
“once the dispute is found to be within 
the scope of arbitration clause it is no 
part of the province of the court to enter 
into the merits of the dispute,” is fully ap- 
plicable to the facts of the present case. In 
that case, their Lordships of the Supreme 
Court had refused to enter into the ques- 
tion whether any error of law or of fact - 
had been committed by the arbitrators 
or there was any omission on their part 
to consider any of the matters. They also 
refused to determine. as to what was, the 
true construction of the terms of the con- 
tract in order to find out.whether the ap- 
pellants’ contention was correct or not. 
This was held to be a question of law 
and the decision of the arbitrators was, 
therefore, held to be binding on the par- 
ties. a 
9. The next case on the point is that 
of M/s. Alopi Parshad & Sons Ltd. v, 
Union of India (AIR 1960 SC 588) where- 
in it was held “an award of an Arbitra- 
tor may be set aside on the ground of an 
error apparent on the face thereof only 
when in the award or in any document 
incorporated with it, as for instance, a 
note appended by the Arbitrator, stating 
the reasons for his decision, there is to be 
found some legal proposition which is the 
basis of the award and. which was errone- 
ous. If however, a -specific. question. is 
submitted. to the -~ Arbitrator,;..and he- 


- 198%. ' .State -v. -Hindustan 
answers it, -the fact that thé “answer: in+ 
volves -an erroneous decision on point:of 
law, does not. make the. award bad on’ its 
face so as to permit of its being ‘set aside. 
In such a case, the decision being of 
‘Arbitrators selected by the parties to ad- 
` judicate upon those questions, the award 
will bind the parties.” 

10. Similarly in Firm -Madan -Lal 
Roshan Lal- Mahajan v. Hukum Chand 
Mills Ltd., (AIR 1967 SC 1030) also. the 
Supreme Court held (at p. 1031) “the 
Arbitrator can give'a lump sum award. 
There was no point to give separate award 
for each claim. His award on both facts 
and law is final. There is no appeal from 
his verdict. The court cannot review his 
award and correct any mistake in his ad- 
judication unless the objection to -the 
legallity of the award is apparent on the 
facé ot it.” 

ll. In the “above case relying on the 
following - observation of the . Privy 
Council in Champsey Bhara & Co. v. 
Jivraj Balloo Spinning & Weaving Co. 
Ltd., (AIR 1923 PC 66) “an error in law 
on the face of the award means that you 
can find in the award or a document ac- 
tually incorporated thereto, as for in- 
stance, a note appended by ‘the Arbitra- 
tor stating the reasons for his judgment, 
some legal proposition which is the basis 
of the award and which you can then 
say erroneous.” . 

The Supreme Cau went on to observe 
(at p. 1031): 


“In the pesent case the arbitrators gave 
no reasons for the award. We do not find 
in the award any legal -proposition which 
isthe basis of the award, far less a legal 
proposition which is erroneous. It is not 
possible to say from the award that the 
arbitrator was under a misconception of 
law. The contention that there are errors 
of law on the face of the award is re- 
jected.” 


12. More. recently in M/s. Allenberry 

& Co, Pvt. Ltd. v.. Union of India (AIR 

' 1971 SC 696) the Supreme Court observ- 
ed thus (at p. 699): 


“The question. -whether a contract or 
a clause of it is incorporated in the award 
is-a question of construction of the award. 
The test is, does the arbitrator come to a 
finding on the wording. of the contract? 
If he does, he can be said to have im- 
pliedly incorporated the -contract or a 
. clause in it whichever be the. case.’.But 
a mere general reference to ‘the. contract 
in the award. is. not:to beheld as, incor- 
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porating it. The principle of treading. con; 
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f . tracts or other documents into'the award 


is not to be encouraged or. extended. (See 
Babu Ram.v: Nanhemal, C. A: No. 107 of 


. 1966, D/- 5-12-1968 (SC).*. The rule thus is. 
-that as the parties choose their. own arbi- 


trator to be the judge in the dispute be-. 
tween them, they. cannot, when. the award 
is good on the’ face of it, object to -the 
decision either upon the law or the facts. 
Therefore, -even when an arbitrator: com 
mits a mistake either in law: or in fact in 
determining’ the matters referred to him, 
but such mistake does not appear on the 
face of the award or in a document ap- 
pended to or incorporated init so as to 
form part of it, the award will neither be 
remitted nor set aside notwithstanding the 
mistake.” 


13. And, finally in the case of Upper 
Jamuna Valley Electricity Supply Co. Ltd, 
v. U. P. Electricity Board, (AIR 1973 SC 
683) the Supreme Court was pleased to 
observe (at p. 685): 

“It was well settled that if, parties con 
stitute an arbitrator as the sole and final 
judge of the dispute arising between them, 
they bind themselves as a rule to accept 
the award as final and conclusive. An 
award is ordinarily not liable to be set 
aside on the ground that either on facts 
or in law, it is erroneous.” 


14. In the light-of the principles ‘staied 
above, therefore, the question that arises 
for determination in this appeal is as- to 
whether there is an error apparent on the 
face of the award in the sense that the 
arbitrators have given the award -on the 
basis of some proposition of law forming 
part of the award which may be ‘said to 
be erroneous. A perusal of the award 
shows that there is no mention of any 
proposition of law aiid it only’ proceeds to 
award the amounts under various heads 
of claims, There is no reasoning given 
by the Arbitrators on the basis‘of which 
they had .' construed -or interpreted 
clause 1.11 (b) of the contract. They had 
plainly made’an award stating that no ad- 
Justmént can be claimed under cl. 1.11 (b) 
where the variations involved in the ‘total 
value of the work executed finally is of 
an order which is more than 20% of the 
total value of the contract. Thus, there is 
no room left for the court to try to figure 
out the process of reasoning that may 
have been adopted by the arbitrators or 
to find out whether the’ reasoning ‘behind 
the interpretation was correct or not. It 
aaeeea 


*Reported in. 1969: SCD 262, WN K 


318 AN. 


is not:within the. province af the caurt to 
find: out: the: correctness: or: atherwise - of 
such reasoning. As held: by-the Supzeme 
Court, im. the .eases:- already referred: to 


above, the only -function of :the--Court is - 


to see. as to whether the arbitrators: have 
decided the dispute which: was within the 
scape of the terms. of. reference: and that 
. the award on: its face. does: not, show: that 
it was based: on a- ‘ proposition‘ of law 
which was ‘etronéous. In the’ instant case, 


we do. not: find: any such infirmity ‘in the - 


award! we*-were not inclinéd’ to go “into 
the niérits: of the award’ ih’ this case but 
as; the counsel for:the- appellant has taken 
pains: to show ‘that ‘the award: was per- 
verse we have- considered it: proper to 
deal with the mèrits of the case also, =- ` 
15.. According to the submission made 
by the learned senior standing counsel, 
under’ claiige 1.11 (ay the. State had un- 
lhmitéd’ powers’ to, vary the quantities in- 
volved im ‘the work and, therefore, 
clause 1.11 (b) cannot be interpreted in a 
manner so`as tá limit ‘this power in any 
way. Such’ an interpretation, according to 
him, would be against the very essence of 
the term LIL (a): He . further .submitted 
that even if the variations exceed — 20% 
the same rates as are provided fof: highest 
slab from 15% to 20% — Variation ‘would 
be applicable for any ‘quantity’ ` which 
may be in excess óver the highest slab. 


16. Apart. from: contending .that.. the 
award was on a question: of. - law - and, 
therefore, beyond: courts’. purview. the 
learned counsel. for the respondent.. com- 
tested the submissions made by: .the. learn- 
ed senior standing counsel on. merits: 
First. he gave us. tbe rationale . behind 
‘clause 1.11 of the contract in -order -to 
‘shaw. that: the interpretation. given. by -the 
arbitrators was not at all. perverse. and 
was based. on. sound reasoning and ‘ was 
‘founded: on the only possible interpreta- 
tion .of the same.- According to him the 
contract: undertaken by the. respondent 
was not.an ordinary contract: which any 
or every’ contractor. was. capable of per- 
forming.: It was a contract. of a very 
‘highly: ‘technical nature... requiring im- 
imense resaurces: and engineering skill: and 
‘expertise: Initially the contract was. given 
:to: the lowest bidder but he was. nat: able 
‘te: carry: out. the. work and, therefore the 
‘Government. had to approach: the respon- 
‘dent for a negotiated contract. A contract 
‘of the magnitude which the defendant had. 
undertaken to`carry out: required huge es- 
tablishment, experisés even `beföre ~ the 
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-work gets started; the arrangement for raw 
material skilled. amd unskilled labour em- 
ployment ‘of administrative staff, residence 
for: -its employees, office -establishment 
and plant and‘machinery, have to be made, 
In. this. type of contract; therefore, ‘a cer- 
tain minimum: financial outlay. is involv- 
ed which remains almost’ static. Onée the 
initial. setup. and arrangement.is made 
with: an eye on stipulated quantity of work 
slight variation either: way.in the total 
quantity of the. work executed. finally 
Goes not make any appreciable difference 
so far as the profit of the contractor ~ is 


_ concerned This initial outlay. on establish- 


ment can he flexible within certain de- 
grees and contractor can undertake larger 
quantity of. wwork without much increas- 
ing his. establishment. H-the quantity in- 
creases ar- decreases beyond a ` certain - 
limit then there is a likelihood that the 
profits of the contractor. may. increase or 
decrease with. the. corresponding variation 
in the. quantity of wark .executed: as he 
may have te increase his establishment to 
match the increase ..in.;the.. quantity of 
work to. be executed. The contractor ‘then 
has to spend.more for material. used and 
additional labeur may have to be .em- 
ployed. If the quantity of work to be ex- 
ecuted decreases he may save the raw 
material used by him or on the . labour 
engaged for doing the decreased quantity 
of work but his overhead establishment 
remains the same and, therefore, his, cost- . 
profit ratio will be adversely affected, Due 
to this reason an increase in contractor’s 
rate was stipulated in the event of de- 
crease În the total quantity of work 
finally executed.'These terms are, there- 
fore, based on sound economic considera- 
tion relating to cost-profit ratio and after 
the two sides had worked out the econo- 
mies involved clause LII was introduced 
in the contract. It is for these reasons 
that the initial variation of 5% does, not 
contemplate any corresponding variation 
in the rates payable to the contractor. It 
is only thereafter that variation is con- 
templated in the rates in réspect of the 
next 15% of plus minus variation ‘in the 
total, quantity of. work finally executed 
under the contract, The reason why no 
variation in rates has been- provided for 
any: variation: in the quantity of work 
done exceeding 20%. of the total value of 
the contract is- alsa not far to seek. Once 
the variation in the totak.quantity of work 
executed by: the: contractor -exceeds that 
limit of — 20% ‘variation that fixed: ini- 
fial-‘establishient cost will also change. 
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The administrative staff, aplent. andmachi- 
nery ‘and ‘other items of permanent es- 
tablishment have’ to. be incmeased or de- 
creased -which will certainly. entail extra 
expenditure: or strain tọ the- contractor 
and his cost~profit - ratio will:be greatly 
disturbed. It is for this reason‘ that after 
providing for variations anly ‘up ‘to .20% 
there is no term in the contract te cover 
the case- when the variation exceeds 
— 20%. According tothe respondent ‘if 
such.a situation should arise; the: term ‘of 
the coniract'do not provide for. the same 
and the parties have to, if they so‘ Hked, 
resort to mutual agreement regarding: the 
rates, It was so because an entirely. -new 
‘situation will then arise which could not 
possibly ‘be foreseen or ferejudged by the 
contracting parties and fer that reason 
must have been Jeft out: oÈ the written 
terms of the contract. y 


17. In order to appreciate “the respec- en 


tive arguments of the parties it is heces- 


sary to have clause 1 1 of the boa : 


which i is as. under: ee 


“(aj The eontractor shall, mot ini. Bie 
way alter.any of the ‘works: without the 
previous written cansent.of the engineer 
im charge: but the engineerimchange may. 
from time to time and-at-any time during 
the progress af the works by any. writing, 
under his hand: direct; any — deviations, 
alterations or. additions to, qed mads- 
in or to- the works or ány part-thereof or 
niay direct the contractor to.curtail: or to 
omit any:of the wark or to. execute: any 
new or substituted: work ar: to commence 
and excute the work or any part thereof 
in such order and manner as he shail think 
fit. Any such directions of the engineer 
in charge and any. deviations, alterations, 
additions-and omissions made. in pur- 
Suance thereof shall not vitiate this con- 
tract or be made the ground ‘for any 
claim for compensation for alleged. loss 
of profit in respect of omitted works and 
the payments to.be made to the contractor 
Shall not be, adjusted due to: variation in 
the ‘quantities asa result of such variation 
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except . as: hereinafter: provided. Any 
works so! directed to.be.omitted shall ibe ` 
omitted and any deviations so directed to 
be made shall -be made to the satisfaction 
ofthe engineer in -charge in: the manner 
as if such works. had been. originally in- 
cinged in or omitted fram the -satisfac- 
tions except that value of the same, whe- 
ther by way af addition, ‘or deduction shall 
be: estimated by the:engineer in charge 
according ‘to the schedule: of tids where 
applicable ‘or «otherwise treated «as an 
extra: item.. (b) Provided that deviations, 
alterations :and.. additions io. works‘ as 
aforesaid will ibe limited to plus sor. minus 
five per cent ‘of the ‘total: value of the 
contract, which waluedor ‘this purpose shall 
be Rs. 15,64;80298.50° (Rs. Fifteen crores 
sixty-four. lacs eighty thousand and. ‘two 
hundred ninety eight and paise filty only.) 
For variations ‘beyond this-limit of — 5% 
-pf ithe total value Gf-the contract, all rates 

will be ackjusted dor ` the. total. work €x- 
ecuted ay ‘by ‘the poate shown 
EAP 


i Port ‘table see below ` 


38.. Looking now. at, the 3 provision ; zon 
tained in: clause 1.14 -of the. contract, : 
will be-found: that clause, (b) af the ae 
tract is ‘almost im the‘nature ofa _pro- 
viso to clause’ (a). Clause (a) gives .a 
general power to the Engineer in charge 
to make variations while clause. {b) pro- 
vides- far certain consequences., which will 
follow.: when variation iis made and also 
the. limitation. for.the exercise. of that 
power. Sub-~clause (b). itself can be divid- 
ed .inte two parts.. The first. part . deals 
with . initial 5% deviation, in. the, work 
finally. agreed as against the total value 
ef the contract, i æ, Rs. 15,80,64.298.50 
for which the contractor is- not entitled 
to -any variation of its rates. ‘The second 
part. provides that any variation beyond 
the limit «of 5% .the contractor’s mates will 


be adjusted; ;upwards er downwards as 
the case may be, depending on the total 
quantity of the work executed finally ac- 
cordi 


g z to: the abia shown in. the 
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table . given »at the foot of. the clause-in.- 
the contract. This clause .stipulates..that 
adjustment is to be made in- accordance . 
with the work which may actually be 
executed finally and then only the per- 
_ centage of variation will have to be cal- 
culated in order to find out in which 
Slab the case would fall as per the sche- 
dule given under clause (b). The argu- 
ment. of the learned senior standing 
counsel that the : variations even up to 
20% are covered by clause 1.11 and the 
varied quantity of executed work falling 
within the various slabs will be paid for 
accordingly .does not appear to be correct. 
According to him, if the total. quantity of 
‘work executed by the contractor was 15% 
‘above the contracted quantity then ac- 
cording to his interpretation, for the first 
5% of this variation payment will be 
made at the contracted rate, which for 
the ‘remaining 15% will be paid at: the 
rates given in the Schedule and the re- 
maining work will be paid at the rates 
given in the next higher slab, and so on. 
In our view it is not a case in which in- 
crease or decrease in rates can be made 
on a slab basis but what this term pro- 
vides for is in relation to the total quan- 
tity of work done vis-a-vis the total value 
of the contract and if after final execu- 
tion of the work it was found that in- 
crease or decrease in the work falls in 
any particular slab as given in the 
Schedule of clausé 1.11 of the contract 
then that particular rate will be payable 
to the contractor. On a plain reading, 
clause (b) means that if, for example, the 
tetal work executed by the contractor 
was of the tune of approximately 17 
crores while the total value of the con- 
tract was approximately Rs. 15.64 crores 
then the variation comes to nearly 8%. 
This will, therefore, fall under the second 
slab. of 25% to 5% after leaving out of 
consideration the first 5% for which no 
- variation in rates was permissible’ and 
. also the first slab which applies to varia- 
tions up to 2.5% only. There will be a de- 
_ crease in the rates of the contractor by 
1.25%, The contention of the learned 
„senior standing counsel, therefore, that 
. the variations even up to 20% will have 
te be made slabwise from the bills of 
the contractor, does not appear to be cor- 
rect. 


’ 49. Another ingenious argument was_ 
then made by the senior standing coun- 
sel ‘that in’ the heading of the first column 
of the Schedule the words “variation in 
value of work beyond 5%” should be 
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.2.5%. Thereafter the: variation as 


ALR. . 
taken..as the minimum’ and not as maxi- 


: mum: This argument is, however, not at- 


all tenable, he wants us.to completely 
ignore the word “beyond”. If we closely ` 
examine the. various entries in the Sche- 


-dule no variation in the rate is contem- ` 


plated if the variation in the work execut- 
ed is up to 5%. The Schedule provides 
variation only if it exceeds 5%. There- 
fore, the moment the variation in the 
quantity of- work becomes even 5.1% the. 
rates have to be either increased or de- 
creased depending upon whether the 
variation was minus or plus and this has 
to continue till the variation reaches 
con- 
templated in the second slab will apply 
and this will go on till such time as the 
variation reaches 15% over and above the 
initial 5%. If the interpretation as sug- 
gested by the learned senior standing 
counsel is accepted and the entry in the 
first slab is to be treated as minimum 
then it would follow that no variation in 
rates'can be claimed if the variation of 
the quantity of the work was between 
initial 5% and 2.5% as indicated in the 
first slab. This will be contrary to the 
spirit of the term and render the’ first 
slab redundant. The heading of column 
No. 1 says “variations in value of work 
beyond 5%” which is by itself suggestive 
of the fact that unless initial 5% is crossed 
no variation is to be taken into considera- 
tion. If the percentage shown in the table 


-are taken as minimum what would 


happen if the variation is of only 6%? in 
that event there will -be no variation in 
the rates for the first 5% and even for 
the remaining 1% no variation can be al- 
lowed as 2.5% would be read as mini- 
mum. This is clearly fallacious and goes 
against the very object of clause 1.11. We 
are not impressed by this argument of 
the standing counsel and it has to be re- 
jected. 


20. The learned standing counsel then 
submitted that there is nothing in the 
contract’ which may limit the powers of 
the engineer in charge from making 
variation in the work to be executed by 
the contractor. According to him sub- 
clause (b) of the clause 1.11 of the. con- 


‘tract cannot restrict the powers of- the 


engineer in charge to “direct any devia- 
tion, alteration or addition to be made 
from, in or to the works or any part. 
thereof or may direct.the contractor to 
curtail or to omit any of the work or to 
execute any new or. substituted work or to 
commence’ and execute fhe work or any 
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part thereof in such order or manner as 
he shall think fit.” According to him, in 
view of the. powers which are given to 
the engineer in charge under cl. 1.11° (a) 
of the contract it is, not possible to 
read that he has no power to direct varia- 
tions beyond 20% of the total value of 
the contract. He further submitted that 
if the variations go beyond 20% and if 
there is no specific provision for making 
variations in the rates in such a case it 
must be inferred that beyond 20% the 
same rates shall apply as applicable for 
the highest slab mentioned in the Sche- 
dule and the same is only illustrative in 
nature. It is true that clause 1.11 (a) 
of the contract does give unlimited power 
to Engineer-in-charge but that power is 
only to order deviation. It. does not con- 
trol the rates payable for such work. It 
does not postulate that in spite of . the 
variation in the quantity of the work go- 
ing beyond 20% he could still insist for 
paying the same rates as were applicable 
to the work falling within the scope of 
the contracted quantity. The contractor 
will be. justified in claiming variation im 
the rates in such an event. A power to 
vary the quantity of workis quite differ- 
ent and distinct from the right of the 
parties to claim variation in the- rates 
consequent to the variation in the value 
of the work executed. 


21. In view of the above discussion, it 
is apparent that the contracting parties 
clearly stipulated that the contract was 
limited to the quantity of work as men- 
tioned in the contract itself. It was of the 
total value of approximately 15.64 crores. 
Clause 1.11 of the contract, however, per- 
mitted limited variations which is usual 
in a contract of a large magnitude. The 
variation permitted under the aforesaid 
clause is limited to 15% of the contract. 
No variation of 20% or beyond 20% is 
permissible under the said clause. The 
Engineer-in-charge cannot assume juris- 
diction to assess the value of the work 
done by the contractor if the variation is 
beyond 20% or above, or to apply the 
rates as set out. in clause 1.11 of the con- 
tract. The Arbitrators, in our opinion, 
reasonably construed the relevant clause 
and we find no perversity in their find- 
ing. 

22. Therefore, on a consideration of 
the merits as well as the legal aspects in- 
volved in this appeal it is not possible for 
us to hold that the State of U. P. was 
entitled to claim any increáse or decrease 
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in rates if the variation in the work 


` finally executed exceeds 20% as has pre- 


cisely been done by the arbitrators. =| 
was a matter of interpretation of a term 
in the contract which, according to us, 
was a question of law. This question of 
law was referred to the Arbitrators for 
their decision -and after. the award has 
been given the same is not open to chal- 
lenge by the parties under Sections 30 
and 33 of the Arbitration Act. We have 
already held that the scope of interference 
by the Court under Sections 30 and 33 ofi 
the Act in such cases is very much limited 
and since we do not find anything there- 
in which may offend against the validity 
of the award, the same cannot be set 


- aside, The Court below has rightly re- 


jected the objection of the State of U. P. 
and we fully agree with it. 


23. In the result, the appeal fails and 
is accordingly dismissed with costs. ` 


Appeal dismissed. 
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M/s. Bishambhar Dayal, Petitioner v. 
Lala Mool Chand Agrawal and others, 
Respondents. : 

Civil Revn, No. 875 of 1975, D/- 3-3- 
1981.* 

Civil P. C. (5 of 1908), O. 38, Rr. 5 and 
8 — Attachment before judgment — Suit 
against partnership firm for recovery of 
amount — Direction for withholding pay- 
ment to another firm on application under 
0. 38, R. 5 — Not competent — Some 
partners in two firms common — Im- 
material — Application of aggrieved firm 
under R. 8, dismissed — Effect. 


Where a suit was filed against a part- 
nership firm and its partners for recovery 
of money and on an application given by 
the plaintiff under O. 38, R. 5 an order 
was passed directing the P. W. D. Officer. 
to withhold payment of an amount to 
another partnership firm merely because 
some of the partners of the firm, payment 
to whom was directed to be withheld 
were also partners in the defendant firm, 
the order was liable to be set aside as the 
firm against which direction was issued 
was a separate legal. entity. In such a 


*Against judgment and order of O, P. 
Garg, 1st Civil J., Kanpur, D/- 12-3-1975. 
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case, merely. because the objection under 
O. 38, R. 8 filed by the firm affected by 
the order had been. dismissed and its ap- 
peal against the dismissal was pending, it 
could not be said that the firm could: not 
contest the attachment by application 


under R. 5... l e (Paras 3 and 4) 
Cases . Referred : "Chronological : S 
AIR 1973 Ker 94 ó : 

AIR 1966 SC 1300 -3, 8 


S. M. Dayal, for Petitioner; Sudhir 
Narain Agrawal, for Respondents, — 

ORDER. :—-- Brief facts giving rise to 
this revision are that the piaintifi-oppo- 
site party No. 1, Late Lala Mool Chand 
Agrawal (he died during the pendency of 
this revision and his heirs and legai re- 
presentatives have been brought on. re- 
cord), had filed. a. suit against M/s. S.. K. 
Agrawal & Company, a partnership firm 
and its partners, Surendra Kumar Agra- 
wal, Sunil Kumar Agrawal, Smt. Kela 
Devi and Bishambhar Dayal, The suit was 
filed for recovery af Rs. 88,551.50 along 
with interest. On an application given by 
the plaintiff under’ Order 38, Rule 5, 
C. P. C. an order was issued to the 
Superintending Engineer, Asthai . National 
High way Khand, U. P. P.. W. D. Mae 
Robertsganj, Kanpur, for . withholding 

payment of Rs:,,96,000/- to M/s. Bisham- 
bhar Dayal, another partnership firm and 
which is the applicant before this Court. 
The ‘applicant filed an. objection under 
‘Order 38 Rule 8, C. P. C. in which it was 
stated that it“ was, a separate firm con- 
stituted of M/s. Bishambhar Dayal and 
his three sons, Surendra Kumar Agrawal, 
Sunil Kumar Agrawal and Sudhir Kumar 
Agrawal and two outsiders, ' Surendra 
Kumar Agrawal sjo Govind Prasad and 
Kanhaiya Lal. It was claimed that _ this 
firm had’ come into existence in pursuance 
of a deed of partnership executed on 18th 
August, 1972. It was this‘ objector firm 
which ‘had taken the contract with the 
Asthai National Highway Khand afore- 
said and'had deposited. the security 
amount arid’ apart: from ‘that: considerable 
amount of the final bill was pending pay- 
ment to: it. It was-alleged that the defen- 
dant firm had no concern whatsoever 
with this contract or with this payment 
and since- the objector firm was not: a 
party to the suit filed by Sri-Mool Chand, 
the order withholding payment to the 
objector firm was wholly invalid , in law. 


- 2. -This objection was contested by- ar 


plaintiff and it appears that in support of 
their respective contentions the objector 
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and the plaintiff filed . their affidavits, 
After considering the same the Court be- 
low has dismissed the objection and in 
doing so it has been influenced very much 
by the. consideration that the defendants 
had been keeping.on changing their busi- 
mess names with the intention to defeat 
and delay their creditors, It bas further 
been influenced by the fact that in the 
objector firm Surendra Kumar and Sunil 
Kumar have shares of 20 Paise each and 
their father has a share of 10 Paise, In 
other words these three partners own 
50 per cent share in the objector firm. 
The partners of the defendant firm are 
Surendra Kumar and Sunil Kumar, sons 
and Smt. Kela Devi wife, of Bishambhar 
Dayal in all a sum of Rs. 3,20,000/- is 
payable to the objector firm from <Asthai 
National Highway Khand aforesaid, 
wherein the share of Bishambhar Dayal 
and his two sons would be about Rupees 
1,60,000/- and-since only a sum of Rupees 
96,000/- has been attached, it cannot be 
said that the rights of the other partners 
of the objector firm have in any way 
been affected. In the result, as noted 
above, the objection has been dismissed 
and the- Tre at Te Oe nee eee eee 
ed against this order, 


' 3. It has been submitted before me on 
behalf of the objector that the view taken 
by the Court below is erroneous in law 
and the order suffers from jurisdictional 
error inasmuch as during the subsistence 
of the parinership the right of a partner 
is only to obtain such profits as fall to his 
share from time to time and no partner 
can deal with any portion of the property 
as his own. Reliance in this behalf has 
been placed on a decision of the Supreme 
Court in Narayanappa v. Bhaskara Kri- 
shnappa, AIR, 1966 SC 1300. A three-fold 
submission: was made before me on be- 
half of the plaintifi-opposite party No. 1 
that Rules 49 and 50 of Order XXT pro- 
vide for attachment of partnership: pro- 
perty and execution of decree against 
firms. Sub-rule (i) of Rule 49 says that 
save as otherwise’ provided by this Rule, 
property belonging to a ‘partnership shalt 
not be attached or sold in execution of a 
decree other than a decree passed against 
the firm or against the partners in the 
firm as such. It is not necessary for me 
to refer to ‘sub-rules (2) to (6) of this 
Rule In Sub-rule (1) of Rule 50 where a 
decree has been passed against a firm, 
the mode of its execution has been: pro- 
vided. Execution can proceed against any 
property of the: ‘partnership or against 
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any person who has appeared in‘ his. own 
namé under Rule 6 or:Rule 7 of O. XXX 
or who has “admitted on the pleadings 
that he is or has been adjudged to be a 
partner, or against any -person who has 
been individually served as a partner with 
a summons and has failed to appear. In 
my opinion none of these provisions is 
applicable to the present case because 
here what was sought to be adjudged was 
the amount payable by the Temporary 
National Highways Division to the ob- 
jector firm and it is a finding of fact re- 
corded by the Court below that the ob- 
jector firm constitutes a ‘separate legal 
entity. Merely because in the objector 
firm and the defendant firm there are 
some common partners, the two-.do not 
become one single entity and, as noted 
above, there is a clear finding that the 
objector firm is a separate ‘legal entity. 
. 4 Another limb of the argument of 
the counsel for the opposite party No. i 
was that in substance the order passed by 
the trial Court was an order of injunc- 
tion restraining the Superintending 
Engineer, Temporary National Highways 
Division from making a certain payment 
to the objector firm. It may be, noted 
that the defendant had also filed an ob- 
jection under Order 38 Rule 8, C. P. C. 
That objection was dismissed by.a sepa- 
rate order by the trial Court and against 
that order the defendant’s filed a first ap- 
peal being F. A: F. O. No, 314 of 1975. 
That appeal has been dismissed on 10-2- 
1981 for default of the appellants with 
costs. On these. facts the -submission 
made by the learned counsel was that in 
the above situation it would be difficult 
to reconcile the situation in case 
the present revision is allowed. I do not 
find that any such irreconcilable situation 
comes into existence. As noted above, on 
plaintiff's application the Superintending 
Engineer,’ Asthai .National Highway 
Khand was directed to withhold payment 
which was payable to the objector firm. 
The objector firm is an entity different 
from the defendant firm. Therefore, if 
the objection filed by the defendant firm 
under Order 38, R. 2, C. P. C. against this 
attachment has been dismissed, that does 
not mean that the objeetor firm cannot 
successfully contest this attachment. 

5. The last limb of the argument was 
based on. the decision of the Kerala High 
Court in Thomas v. George, AIR 1973 Ker 
94. That was a case under Order 30 R. 1 
C. P. C. and the principle laid down was 
that that- Rule is only permissive and it 
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does not prevent:a° partner from suing or 
being sued im his: individual name. I fail 
to understand as to how ‘this decision ap- 
plies to the’ present case because here the 
suit was filed- by plaintiff opposite party 
No. 1 against the firm and its partners and 
there is no controversy .at ea in re- 
gard to the frame of the suit. 


6. It would further be seen that. the 
short question for consideration is as to 
whether the shares of two of the common: 
partners could be attached in proceedings 
under Order 38, Rule 5, C. P. C. and the 
answer would depend.on the nature of 
the property of the. firm. Section 14 of the 
Partnership Act says: — 


“Subject ‘to contract ‘between the part- 
ners, the property of the firm includes all 
property and rights and interests in pro- 
perty originally brought into the stock of 
the firm or acquired by purchase or 
otherwise, by or for the firm, or for the 
purposes and in the course of the busi- 
ness of the firm, and includes also the 
goodwill of ‘the business.” a ot 


This section also says that unless . the 
contrary intention appears, property and 
rights and interest in property acquired 
with money belonging to the firm are 
deemed to have been acquired for ‘the 
firm. It may, thus, be noted that whatever 
may be the character ‘of the property 
which is brought in by the partners when 
the partnership is formed or which may 
be acquired in the course of the business 
of the partnership it becomes fhe pro- 
perty of the firm and what a partner is 
entitled to is his share of profits, if any, 
accruing to the partnership from the re- 
alisation of those property and upon dis- 
solution of the partnership to a share in 
the money representing the value of ‘the 
property. As laid down in Narayanappa 
v. Bhaskara Krishnappa (AIR 1966 SC 
1300) (supra) during’ the subsistence of 
the partnership no partner can deal with 
any portion of the property as his own. 
Nor can he assign his interest in’ a specific 
item of the partnership property to any 
cne. His right is to obtain ‘such profits, if 
any, as fall to his-share from fime to time 
and upon the dissolution of the firm to 
a share in the assets of the firm which 
remain after satisfying the liabilities set 
out in clause’ (a) and sub-clauses (i), (i) 
and (iii) of clause (b) of Section 48. In 
view of this legal aspect, therefore, the 
view taken by the court below that Bis- 
hambhar Dayal and his two sons being 
owners of 50 per cent ‘share in the objec- 
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tor firm were entitled to receive ` more 
than Rs. 1,60,000/- from the aforesaid 
Asthai National Highway Khand and that 
being so that attachment of Rs. 96,000/- 
could not be said to be unreasonable or 
illegal, is manifestly erroneous in law and 
cannot be sustained, 

7. The revision, hence, succeeds and 
is allowed with costs and the order pass- 
ed by the Court below on 12-3-1975 is set 
aside, 

Revision allowed, 
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Banshi Lal, Appellant v, 
Prasad, Respondent. 

Second Appeal No. 2420 of 1970, D/- 
23-2-1981.* . 

Partnership Act (9 of 1932), Ss. 69, 42 
and 48 — Firm not registered under the 
Act — Suit for recovery of 
amount as due to plaintiff on account of 
his investment and for recovery of his 
share of profits which may be found due 
on taking of accounts of dissolved part- 
nership — If barred by Section 69 (1). 


Where the firm was not registered 
under the Act and the plaintiff filed suit 
for recovery of certain amount as due 
to him on account of investment made 
by him and for recovery of his share of 
profits which may be found due on tak- 
ing of accounts alleging that the partner- 
ship came into existence under the re- 
gistered instrument D/- 21-8-1952 and 
that it stood dissolved after the closure of 
the construction work in 1954-55 and no 
business was done in partnership there- 
after while the defendants case was that 
there was no partnership at any point of 
time and that he returned the amounts 
that were loaned to him and that the 
suit was barred by Section 69 (1). 

Held: In view of registered partner- 
ship deed, the partnership did come into 
being and the business carried on in the 
name of defendant was carried in part- 
nership and the only possible inference 
in the state of pleadings'was that the 
partnership stood dissolved under Sec. 42 
(b). The right to recover specific amount 
on account of investment cannot be said 
to be barred by Section 69 (1) in as much 


Jamuna 





*Against judgment and decree passed by 
Ramchandra, Addl. Dist. and C. J., Kan- 
pur, D/- 17-7-1970. 
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as it amounts to enforcement of a right 
for accounts of a dissolved firm and of 
the right to realise the asset out of pro- 
perty of dissolved firm which is saved by 
Section 69 (3) (a). Whether the specified 
amount was paid as contended by the 
defendant had yet to be decided. The 
plaintiff cannot claim anything out of 
assets or property of firm in the hands 
of defendant unless a full account is 
taken and settled in accordance with Sec- 
tion 48. Without doing that, a final de- 
cree in terms of first prayer could not 
be passed. The mode of passing of preli- 
minary decree in the instant case indicat- 

(Paras 6, 7, 8, 10, 14) 

Kameshwar Prasad, for Appellant. 


JUDGMENT :— This is a plaintiffs 
second appeal in a suit for accounts of the 
al- 
though in the first relief claimed in the 
plaint a decree for recovery of Rs. 4,500/- 
has also been sought. The trial court de- 
creed the suit in two parts, by passing a 
final decree for recovery of Rs. 2500/- 
and by passing a preliminary decree for 
rendition of accounts against the defen- 
dant in respect of the Theka Business of 
Quraghar, Gorakhpur in terms of the 
Deed .of Partnership, dated 21-8-52 Ex. 1. 
In the decree so passed the trial Court 
declared that the parties shall be entitled 
to profit and loss equally and to recover 
interest at the rate of Rs. 6% per annum 
on the advances, over and above the 
‘capital investment, and that the accounts 
and documents filed by the plaintiff-re- 
lating to the said Kuraghat business shall 
be deemed to be the accounts of the 
plaintiff and that the defendant shall also 
be entitled to furnish his own account 
books and statements of accounts relat- 
ing to that business subject to the right 
of the parties to challenge the genuineness 
or otherwise of the account furnished by 
the other party. A further direction for 
the appointment of a Vakil-~-Commissioner 
for taking of accounts was also given. 


2. On appeal by the. defendant, the 
lower appellate court dismissed the suit, 
both in respect of the amount of Rupees 
2500/- for the recovery of which a final 
decree was passed by the trial Court, and 
for rendition of accounts, on the ground 
that both the claims were barred by Sec- 
tion 69 of the Indian Partnership Act, on 
account of the fact that the Firm was not 
registered. 


3. The first question which according- 
ly arose in this appeal was whether the 
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plaintiff's claim was barred by Section 69 
of the Indian Partnership Act. The rel- 
evant facts having a bearing on this point 
are these: The plaintiff claimed that the 
defendant carried on the business of a 
government contractor of buildings and 
roads etc. at Kuraghat, Gorakhpur; that 
in 1952 the defendant offered to take the 
plaintiff as a partner for financing the 
said business; that the plaintiff wanted to 
invest money in some business for 
profit and consequently an agreement of 
partnership was executed between the 
parties and registered on 21-8-1952. The 
plaint proceeds on to quote the terms of 
the instrument and then to state that a 
contract for white-washing of military 
barracks at Varanasi, during the year 
1952-53 was undertaken and complete in 
partnership. and, on taking accounts of 
that work Rs. 3,300/- were found due to 
the plaintiff out of which Rs. 800/- were 
paid by the defendant in cash and a 
cheque for Rs. 2,500/- on Punjab National 
Bank, Gorakhpur, was given. That cheque 
was dishonoured an account of the pau- 
city of funds in the defendant’s account 
with the Bank on which the defendant 
assured the plaintiff that he would pay 
the amount as soon as he was able to ar- 
range for the same. It was then alleged 
that since then a further contract for con- 
struction of latrines at Kuraghat Depot 
was undertaken in partnership during the 
year 1954-55. In that contract the plain- 
tiff had to invest a total of about Rupees 
12,000/- out of which Rs. 10,000/- was 
paid back by’ two cheques. However, the 
defendant did not pay anything out of 
the further payments received by him and 
when the wark was finished the plaintiff 
asked the defendant to settle the accounts 
and pay the plaintiff’s share of the profits 
together with Rs. 2,000/- of his invest- 
ment and Rs. 2,500/- originally due as 
aforesaid. It is ris alleged that the de- 
fendant did not render the accounts and 
did not pay the amounts due to the plain- 
tiff in spite of registeréd notice dated 
6-4-1966,. hence the suit. However, the 
plaintiff also said that although he was 
entitled to interest at the rate of Rs. 6% 
per annum, ne was giving up the claim 
of interest and claimed Rs. 4,500/- to- 


wards the investment, and „his share of © 


profits after accounting, the amount 
claimed on that account was teritatively 
fixed at Rs. 500/- although in the valua- 
tion clause o? the plaint the value of the 
claim of accounting has been put at 


Rs. 2,500/-. 
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4. The case set up by the defendant 
was a denial of the relationship of part- 
ners between the parties. It. was alleged 
that the defendant had taken the con- 
tracts solely on his own and that the 
deed dated .21-8-1952 was impounded at 
the time of its registration and not given 
effect to. I may observe here that the deed 
was impounded on account.of deficiency 
in stamp duty, but the deficiency having 
been made good, it was certified to be 
properly stamped by the Collector and the 
deed was duly registered and is Ex. 1 
on the record. According to the defen- 
dant, whatever amounts were taken by 
him were taken as loan and there was 
loss in the two -contracts. The cheque for 
Rs. 2,500/- was admitted by the defen- 
dant to have been given by him to the 
plaintiff, but it was said that the cheque 
was post-dated 31-3-1954 and was given 
in December, 1953 towards the refund of 
the amount taken as loan by him from 
the plaintiff. The defendant further plead- 
ed that this amount of Rs. 2,500/- was 
later on paid to the plaintiff and, not only 
that, further amounts were also taken on 
loan from.the plaintiff and repaid to him 
and since there was full faith and confi- 
dence between the two, the cheque was 
not taken back by the defendant, of which 
the plaintiff was trying to take wrongful 
advantage. About the contract for latrines 
at Kuraghat Depot taken in the year 
1954-55 it was pleaded that whatever 
amount was taken therefor was taken as 
loan and the defendant suffered loss in 
that contract also. The amounts of 
Rs. 4,000/- and Rs. 6,000/- paid by 
cheques dated 8-1-1955 and 7-4-1955 
were also alleged to have been paid to- 
wards loans taken by the defendant from 
the plaintiff and not towards any partner- 
ship. Lastly, it was pleaded that the part- 
nership alleged by the plaintiff was not 
registered and consequently the plaintiff 
had no right to sue in view of Section 69 
of the Indian Partnership Act:and the suit 
was accordingly liable to be dismissed as 
barred by that provision. It was also 
pleaded that according to the agreement 
dated 21-8-1953, the defendant was not 
the accounting party and for that reason 
also the defendant was not liable to ren~ 
der accounts. The suit was, it appears, 
filed on 18-5-1956 in the Munsif’s Court. 
The plaint was ordered to be returned 
for presentation to the proper court by an 
order dated 6-11-1958 and was actually 
returned on that date. It was presented 
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in ‘the ‘court.of Civil Judge on 7-11-1958. 
There were certain preliminary proceed- 
ings to which ‘it is not necessary. to refer 
and the suit was ultimately taken up for 
first hearing on . 12-12-63. On that. date 8 
issues-‘were framed. They do not include 
any issue raising the question of bar of 
Section 639 of the Indian Partnership Act 
to the maintainability of the suit.. There 
is a note to the effect that no ‘other issue 
Was pressed, immediately: below ‘the issues 
framed, im the hand of ithe learned Civil 
Judge, wo. -tried the suit, followed : ‘by 
the following statement of ‘the learned 
counsel for the plaintiff OPAGUN under 
‘Order -10. C:- P.-C. :— ' 


‘Counsel for the plaintiff states: that 
the partnership ‘business dissolvéd- after 
the close of the work of the year 1954-55 
and that no further ‘business “was done 
in partnership.” | 
5. The first point raised by the learn- 
ed counsel for the plaintifi-appellant, in 
this Court, was that in view of the afore- 
said circumstances, the lower appellate 
court acted illegally inthe exercise of 
its jurisdiction by entertaining the plea 
cI Sectian 69 of the Indian Partnership 
Act as a bar to the suit. Before I deal 
with the point, it is necessary to notice 
one further fact relating to the proceed- 
ings in the lower appellate court. After 
- hearing the appeal on 5-7-1978 the lower 
appellate court permitted the parties to 
lead evidence on . the question whe- 
ther the elleged partnership was disslov- 
ed after the termination of the business 
‘said to have been done in the year 1954- 
‘5. The learned counsel for the plaintiff- 
appellant has attacked this order also as 
an illegal exercise of äts jurisdiction by 
the lower appellate court, on the ground 
that after the said statement of the plain- 
tiffs counsel, made before the trial .court, 
‘on the date of the first hearing of the suit 
when issues were framed, in view of the 
fact that no issue raising the question 
«whether the suit was barred by. Section 69 
of the Indian Partnership Act was. pres- 
ed, it must be deemed that the parties 
were mot at issue on the question whe- 
ther the <lleged partnership stood dis- 
solved after the close of the work of the 
year 1954-55. This argument was further 
supported by urging that the main plea 
‘of the defendant ‘was that there was; in 
fact, no partnership between the parties, 
and in,this situation the plea of the bar 
of Section 69 was raised only in the al- 
ternative and that too without ‘accepting 
“the existente of any partnership, -ït ‘was 
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alleged that im this: situation when the 
partnership, that-was pleaded by- the 
plaintiff, was also alleged by:him to have 
been dissolved after the closure of the 
business in the year 1954-55 by the fact 
of the winding up of the business itself, 
there was no scope for questioning the 
plaintiffs plea of:.dissolution of the part- 
nership... Further ‘support was sought to 
be drawn in. this context from the provi- 
sions of Sec. 42 (b) of the Indian Part- 
nership.Act and it .was urged that even 
on the merits the finding of the- lower 
appellate’ court that the partnership could 
not be said to have been. dissolved, in the 
absence of a notice of: dissolution or an . 
agreement dissolving -the parmersblp. is 

erroneous in-law.' l 


6. Having heard * learned counsel for 
the parties, I find that, after taking the 
evidence, which it did, on the question 
whether the partnership was dissolved be- 
fore the institution of the suit the lower 
appellate court noticed the fact that the 
partnership was a partnership at will and 
that, therefore, the plaintiff could dissolve 
it only by giving a notice in writing ac- 
cording to sub-section. (1) of Section 43 of- 
the Indian. Partnership’ Act, or alterna- 
tively it could have been dissolved ‘only 
by mutual agreement in view of Sec.'40 
of that Act. There was no evidence of 
any such notice having been given or ‘of 
any mutual agreement to dissolve the 
partnership, obviously because it was not 
the plaintiff's ‘case that the partnership 
was dissolved by either of these ' two 
methods. The statement of the plaintiff's 


counsel under Order 10. C. P. C. showed 


that the partnership business was’ “dis- 
solved after the close of the work of the 
year 1954-55 and that no further busi- 
ness was done ‘in partnership.” The pro- 
visions of law under which a partner- 
ship. could be said to have been dissolv- 
ed in that way was clause (b) of Sec. 42 
cf the Indian Partnership Act, but the 
lower appellate court took no notice of 
that provision and did not discuss the 
question. whether the partnership could 
Þe said to have been dissolved under Sec- 
tion 42 {b) of the Indian Partnership Act. 
Tt is nobody's case that any business was 
‘done in partnership between the parties 
after the close of the contract business for 
construction of. latrines at ~Kuraghat 
Depot undertaken in the year 1954-55. Ac- 

cording to the defendant’s casé there was 
no partnership at any point of time. Ac- 
cording to the plaintiffs case the partner- 
ship, alleged by him, came into existence 


W 
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under the - instrument dated. - 21-8-1952, 
Ex. 1, and steed dissolved - after the cio- 
sure of the sæd work in the year 1954-35: 

and no business. was done in martensite 
thereafter. Th2 only possible inference in 
this state of pleadings and facts eaul be 
that if there was a partnership betweem 
the parties, it ceased to exist after the 












ore, of the v-ew that the finding of the 
lower appellate court that the partner- 
ship did not stand dissolved before the 
institution of ihe suit, is erroneous in law 
and that being so the further question 
which arises is whether there was. a part- 
nership between the parties, -as alleged 
by the plaintff, and whether the plam- 
tiff is entitled to the Teue claimed by 
him. 

“| Apart from the fact that the find- 
ing of the trial court on issues Nos. I, Z 
& 4 that ther2 was a partnership between: 
the parties and the business carried on in 
the years 1952-54 and 1954-55 was carried 
on in partnership between them, was not 
challenged by the defendant before the 
lower appellate court, the fact remains: in 
the face of the registered instrument of 
partnership cated 21-8-1952, Ex. F it 
could not be seriously contended that @ 
partnership ketween the parties did mot 
come into being, and that being so; the 
inference tha: the business carried an it 
the name of the defendant was carried 
cn in partnership between the parties, is 
easily arrived. It cannot, therefore, be 
said that the finding of the trial court on 
this point is in any way erroneous and 
must, therefcre, be confirmed.” 

. & The question which now arises is 
whether the zlaim for the two sets of re- 
liefs, made by the plaintiff one for re- 
covery of Rs 2,500/- claimed to be due 
te him on account of the investment made 
by him, but not returned by the defen- 
dant; and the other for recovery of his 
share of: the profits which may be found 


‘due on.the taking of the accounts could ` 


be said to be barred by Section 69 of the 
Indian Partnership Act. It is undisputed 
‘that the firm was not registered under 
the Indian Partnership Act.-Only the in- 
‘strument of the partnership was registered. 
lunder the Indian: Registration Act. Now 
Section 69 of the Indian Partnership Act. 
lays down first under:sub-section (1):— | 

“No suit to enforce -a right arising fram: 
„a contract or conferred by this Act shall 
‘be institutet in any court-by or on behalf 
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of any persam suing as:a partner im & 
firm: against the firm or any person: alleg- 
ed to be: or to have been a partner im the 
firm. unless the firm is registered’ andi the 
aa gut gel se spear PLS ae 
a Fims as: & partner in the 


nr secomily under eens (3) :— 

“The provisions of sub-sections (1) and 
(2) shall apply also ta a claim of set-off or 
other proceeding ta enfarce a right. arfs- 
ing from a. contract, but shall not affect.. 

(a) the enforcement of any right to sue 
for the dissolution of a firm or for ac 
caunts of a dissolved firm, or any right or’ 
power to realise. the: property of a dis- 
solved: firm.” 

The manner af taking accounts of a dis- 
solved: firm is. prescrihed. as; under by See- 
tion 48 af the Indian Partnership Act:-— 

“In: settling the accounts of a firm after 
dissolution, the following rules: shall, 
“subject to a eeae by the partners 
be observed :— . 

(a). Lasses, EA deficiencies of 
capital shall be paid: first out of profits, 
next out of eapital;, andi lastly, if neees- 
sary, by the partners individually im the 

proportions in Pich shes: were entitled 
tæ share profits; - 

{b} The assets of ‘he firm, including any, 
sums contributed by the partners ta make 
up deficiencies of capital, shall be applied. 
im the follawing manner and: order :— 

G in maging the debts of the firm. to 
third parties:— `’ 

(ii): iy paying to sie partner: rateably 
what is due to. him from the firm for ad- 
vances as distinguished -from capital; 

Gil); in paying to each partner rateably 
what is: due: ta him on ‘account of capital; 
and : 

(iv): the residue; if any, shall be divided 
among, the: partners in the’ proportions. in: 
a they were entitled to share pro- 
According. ta the plaintifs case the sum 
of Bs. 4500/-, ‘claimed by him, was, due, on. 
two counts—first, Rs. ` 2500/- on account 
of balance out of the amount of Rs: 3,300/- 
found ta him ` ‘to be due on 
settlement, . of the” , aecounts ‘of the 
first contract of the year 1953-54 and 
for which ‘a cheque. for Rs. 2,500/- ‘was 
passed on. ‘to. him, by the defendant,’ but 
was dishanoured, and secondly, Rs. 2,000/- 
on account of the balance of the total 
investment ‘of Rs. 12,000/-- made: by him. 
in the contract of the year: 1954-55 out 
af which only Rs. 10000% was;.refunded. . 
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The amount of the profits was not speci- 
fied finally, and for recovery of his share 
of the profits the plaintiff prayed for the 
taking of accounts by the second relief 
claimed by him in the plaint. The defen- 
dant’s case was that the amounts advanc- 
ed by the plaintiff were loans and all of 
them had been repaid by the. defendant. 
About the amount of Rs. 2,500/- for 
which a cheque was given by the defen- 
dant to the plaintiff and was dishonoured, 
the defendant had specifically claimed in 
his evidence that it was repaid as a part 
of the amount of Rs. 4,000/- paid to the 
plaintiff by cheque on 8-1-1955. The re- 
ceipt of that amount of Rs. 4,000/- is ad- 
mitted by the plaintiff, but, according to 
him, that was towards the amount invest- 
ed by him in the Kuraghat contract 
undertaken in the year 1954-55. The trial 
court found in favour of the plaintiff on 
this aspect of the case under issue No. 3. 
The learned counsel for the respondent 
has challenged the correctness of that 
finding and has further urged that in case 
the amount was due to the plaintiff as a 
liquidated sum found due on accounting 
between the parties, the claim would be 
barred under sub-section (1) of Sec. 69, 
inasmuch as it would be a claim for re- 
covery of an amount found due to the 
plaintiff on accounting between the part- 
ners in accordance with their contract of 
partnership and accordingly the claim 
could not be enforced as that would 
amount to enforcing a right arising from 
the contract of partnership by one part- 
ner against the other. Having considered 
over the matter, I am of the view that 
although the claim for recovery of 
Rs. 2,500/- or for that matter for the re- 
covery of the other amount of Rs. 2,000/- 
on account of the balance of investment 
in the Kuraghat contract work cannot be 
said to be barred by Section 69 (1) of the 
Indian Partnership Act inasmuch as it 
amounts to enforcement of a right for 
accounts of a dissolved Firm and of the 
right to realise the asset.out of the pro- 
perty of the dissolved Firm which is saved 
by caluse (a) of sub-section (3) of Sec. 69 
of the Indian Partnership Act. Yet the 
question arises whether the amount of 
Rs. 2,500/- was paid back or not as a part 
of the amount of Rs. 4,000/- paid by the 
cheque dated 8-1-1955. The plaintiff cannot 
claim anything out of the assets or pro- 
perty of the Firm in the hands of the de- 
fendants, unless a full account is taken 
and settled in accordance with the provi- 


sions of Section 48 of the Indian Partner- 
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ship. Act. That postulates that the pro- 
fits or losses, accruing from the business 
of the partnership, must first be deter- 
mined and then losses, including deficien- 
cies of capital, if any, must first be paid out 
of the profits and next out of capital, and 
lastly, if necessary by the partners indi- 
vidually in the proportion in which they 
were entitled to share profits; and second- 
ly the assets of the Firm, including the 
sums, if any, contributed by the partners 
to make up losses or deficiencies of capi- 
tal, shall be applied first in paying the 
debts and liabilities of the firm to per- 
sons who are not partners and secondly 
in paying to each partners rateably what 
is due from the Firm to him in respect of 
advances as distinguished from capital, 
thirdly in paying to each partner rate- 
ably what is due from the Firm to him 
in respect of capital, and lastly the 
residue, if any, shall be divided among 
the partners in the proportion in which 
profits are divisible. 


9. It is the plaintiffs own case that 
the partnership continued after the close 
of the Varanasi contract in the year 
1953-54. If the amount of Rs. 2,500/- was 
due to him after settlement of the ac- 
counts of that contract, the amount could 
be paid out of the assets of the Firm 
after taking a full account of the business 
of the Kuraghat contract undertaken in 
the year 1954-55. If the amount of 
Rs. 2,500/- was. not refunded as part of 
the amount of Rs. 4,000/~ paid by the 
defendant by cheque dated 8-1-1955, that 
would not decrease the amount of 
Rs. 4,000/- admittedly paid by the defen- 
dant to the plaintiff on that date and 
will make no difference to the amount 
ultimately found due to the plaintiff, if 
any, on the taking of the accounts of the 
Kuraghat business of the year 1954-55, 


10. In this view of the matter , it 
appears clear to me that the trial court 
was not justified in passing a final de- 
cree for the recovery of Rs. 2,500/- in- 
favour of the plaintiff on account of the 
alleged balance of investment in the con- 
tract business for the year 1953-54. The 
whole account of the entire business of 
partnership must be finally settled and 
taken in accordance with the provisions 
of Sec. 48 of the Indian Partnership Act 
before it can be said what amount 
if any, is due to either of the parties out 
of the assets of the partnership; and a 
decree for recovery of the same could be 
passed only agains; that partner who is 
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found to hold the partnership assets in 
his hands. 


11. At this stage it was urged before 


* me by the learned counsel for the defen- 


dant-respondent that under the instru- 
ment of partnership, the plaintiff was the 
accounting party. That is so, but, as found 
by the trial court and as would appear 
from the record, the plaintiff has filed 
all the account papers relating to the 
business of the partnership which he had 
with him, and according to his case he 
has no further papers with him. The ques- 
tion now is not of requiring the plaintiff 
to. render an account in accordance with 
clause, (4) of the instrument of partner- 
ship, but of settling the accounts of the 
business of partnership in accordance 
with the provisions of Section 48 of the 
Indian Partnership Act on the basis- of 
the papers already filed by the parties 
and such other evidence or material as 
they may further have with them and 
may wish to produce before the Commis- 
sioner appointed by the court for taking 
accounts under the decree passed by the 
trial court for that purpose, _ 

‘12. However, even so the preliminary 
decree for accounts, passed by the trial 
court, does not fully conform with the 
provisions of Order 20, Rule 15 and 
Form 21 of Appendix-D to the Code of 
Civil Procedure. Indeed the decree dated 
20-2-1964 passed by the trial court has 
been prepared on the form of a simple 
money decree and only reproduced the 
directions given by the trial court in the 
operative portion of its judgment trans- 
lated into Hindi. 

13. It is necessary to amend the de- 
cree of the trial court so as to bring it in 
conformity with the said provisions and 
for that purpose it is further necessary 
to record the findings that under the 
terms of the partnership the share of 
the parties in the profits and losses of the 
Firm was equal and although the plain- 
tiff was the accounting party, he appears 
to have filed all the paper relating to the 
accounts of the business of partnership 
that were in his possession, and that the 
partnership stands dissolved with effect 
from the close of the business of the Kurra- 
ghat contract of the year 1954-55. In ac- 
cordance with the provisions of Form 
No. 21 of Appendix-D, it is necessary to 
appoint a réceiver of the partnership es- 
tate and effects with the direction that 
he has to get in all the outstanding debts 
‘and claims of the partnership and to take 
and settle accounts in accordance with the 
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aforesaid findings. It is necessary, in this 
context, to make it clear that in view of 
the case of the parties and the findings 
recorded by the trial court, it would not 
be necessary to take or to settle the ac- 
counts of the Varanasi contract business 
of the year 1953-54 for it appears to be 
agreed between the parties that 
Rs. 2,500/- were due to the plaintiff from 
the defendant in respect of that business 
on 31-3-1954. The accounts are, therefore, 
required to be taken only of the business 
carried on after 31-3-1954 namely, the 
business of the Kuraghat contract. The 
amount of Rs. 2,500/- was, however, not 
paid by the defendant on 31-3-1954 as the 
cheque was dishonoured and must be 
deemed to have been invested by him 
in the business of the Kuraghat contract 
during the year 1954-55 and shall be 
deemed io be the plaintiff’s further in- 
vestment in that business, in addition to 
that which may be proved by the ac- 
count, 

14. In the result, the appeal succeeds 
and is allowed. The judgment and decree 
of the lower appellate court are set aside. 
Instead a preliminary decree is passed in 
the following terms: 

1. That the contract business carried on 
in the name of the defendant at Varanasi 
and Kuraghat during the years 1953-54 
and 1954-55 was a business carried on in 
partnership between the parties under the 
instrument of partnership dated 21-8-1952, 
Ex. 1 and the share of ‘the parties in the 
profits and losses of the business carried 
on by the partnership was equal. 

(2) That the accounts of the business 
carried on up to 31-3-1954 shall be deem- 
ed to be settled between the parties and 
the sum of Rs. 2,500/- is declared to have 
been due to the plaintiff by the defen- 
dant as on 31-3-1954. 

15. The trial court shall appoint a 
suitable Advocate as receiver, on such 
remuneration as may be fixed by it, for 
taking the following accounts :— 

(i) An account of the receipts, credits, 
property and effects belonging to_the said 
partnership. . 

(ii) An account of the expenditure, 
debts and liabilities of the said partner- 
ship; 

(iii) An account of all dealings and 
transactions between the plaintiff and de- 
fendant. 

16. No account shall be taken of any 
goodwill of the business as there does 
not appear to have been any. 
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1%. The remaining. partnership. assets, 
whatever they were, shall be ascertained 
by the receiver. so appointed who shall 
for that purpose take into consideration 
the material on the record and further 
to take such evidence as may. be produc- 
ed by the parties; and after taking ac- 
counts as aforesaid, the .receiver shall 
certify the result-of the accounts to the 
trial court within the time to. be’ fixed 
by it and the trial court shall thereafter 
proceed to pass a Final Decree after set- 
tling the accounts in accordance with Sec- 
tion 48 of the Indian Pacooraip ‘Act, 
1932. . 


18.° Costs incurred so tae ‘as haia: 
after shall be in the discretion of the trial 
court at the time of passing ‘the final De- 

cree. 
Appeal allowed, 
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Suraj Singh and another, Appellants 
v. Sohan Lal and others, Respondents. 

Second Appeal No. 1138 of 1973, Dİ- 
10-7-1980.* ; 

(A) Specific Relief ‘Act (a1 of | 1963), 
S. 16 (c) — Specific performance of con- 
tract — Plaintiff's readiness and willing? 
ness to perform his part of contract — 
Mandatory requirement — He must aver 
and establish it 

‘In a suit for specific performance, the 
‘requirement as to averment and proof of 
-plaintiff’s readiness and willingness ` to 
perform his part of the contract is a 
mandatory one. The language in which 
Section 16 of the ‘Act is couched makes 
it abundantly clear that unless the plain- 
. tiff establishes to the satisfaction’ of the 
‘Court that he has fulfilled the ‘require- 
ments of Cl. (c) of S. 16, the Court will 
not be able to grant'a decree for specific 
performance of ‘contract ‘in ‘his favour: 
The absence of any. plea on the part ‘of 
the party resisting the plaintiffs claim 
for ‘specific ‘performance will not matter 
at all and the plaintiff is bound in law 
to establish compliance with the. require- 
ment of Cl. (c) of S. ae on 1978 All 463, 
Rel. on. ; oo (Para 11) 

The fact that the parties did not press 
for framing ‘of an issue on the question 


*Against ‘judgment and decree passed by 
A. B. Mathur, Addl. Dist., Se . Meerut, 
" DJ- 14-5- 1973. 
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of compliance. or -otherwise of S. 16 (c) 
will not relieve the trial Court from the 
necessity of framing an issue and going 
into. the question whether the plaintiff 
satisfied the. said mandatory condition of 
law of proving. his readiness and willing- 
ness -to. perform his part of contract. The 
fact. that plaintiff had complied with 
mandatory requirement of S. 16 (o) can 
only, appear from a clear finding in that 
regard si the Souri in its judgment. 

“4 ... » (Paras 13,15, 16) 


(B) Civil P. c 6 of 1908), O . 41, R. 31 
— Requirements -— Particular aspect of 
ease not made a point for determination 
=— No categorical finding given except 
that it agreed with trial courts finding — 
Judgment if vitiated in law. 


O. 41, R. 31 and O. 20, Rr. 4 and 5 indi- 
cate that the scheme of the Code contem- 
plates the treatment of the points arising 
for determination and incorporation of 
the reason for -the decision thereon in 
judgment. both of the „trial as also of the 
first © ‘appellate Court. ` ~ (Para 19) 

Where the lower appellate Court did 
not direct’ its attention. to a particular 
question, did not make it as a point for 
determination, and did not discuss’ about 
it or give a categorical finding on that as- 
pect .of- the case-.in its judgment, but 
merely stated that it - agreed with the 
finding. of trial Court on that issue. 

Held, that the decision of the lower ap- 
pellate . Court affirming decree passed by 
trial Court is vitiated in law. (Para 20) 
Cases Referred : Chronological Paras 
AIR 1978 All 463 11 
AIR 1971 SC 1238 16 
AIR 1967 SC 1124 : 1967 All LJ 478 19 


Naek ‘Ram Pandey and N. C. Raj- 
wansh, ‘for Appellants; Rajeshwari Prasad 
and T-P. Singh, for Respondents, ` 


. JUDGMENT :—, This second appeal has 
been preferred by Suraj Singh and his 
son Rameshwar Dayal who were defen- 
dants Nos. 2 and 3 in a suit for specific 
performance of an agreement dated Janu- 
ary 17,.1967. for the sale of some agricul- 
tural plots situate in village Khajuri-Al- 
liyarpur in Tahsil . Mawara, District 
Meerut said to have been executed in 
favour of the plaintifis by one Awan Singh 
who was impleaded as defendant No., 1 
in the-suit but is a respondent in this 
appeal, The Hird Additional Civil Judge, 
Meerut, who tried the. suit, granted a. de- 
cree as prayed for by the plaintiffs. The 
Additional. District. Judge, Meerut before 
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whom that decree ‘was challenged’ in ap- 
peal by the present: appellants affirmed 
the decree of the trial Judge. Under the 
decree, the sale deed was to: be executed 
by the. defendants in favour of the two 
plaintifis and the present appellants, who 
were in possession of the land, were re- 
quired to transfer it to the plaintiffs. 
Feeling aggrieved, these two defendants 
have come to this Court. 


2. The pleintiff alleged that through 
an agreement dated January 17, 1967, the 
first defendant contracted to convey the 
plots in question to them for a considera- 
tion of Rs. 16368.75 out of which a sum 
of Rs. 4,000/- was paid by the plaintiffs 
as earnest money that very day. The re- 
maining amount.was to be. ;paid by the 
plaintiffs at the time of the execution of 
the sale-deed before the Sub-Registrar 
and the sale-deed was to. be executed, by 
the first .defendant by February 5, 1967. 
The first defendant, however, did not 
execute the deed of sale in their favour 
in spite of the fact that the plaintiffs re- 
quired him to do so by a notice and also 
in spite of the fact that the plaintiff ap- 
peared before the Sub-Registrar on the 
date on which the sale-deed was to be 
executed. It has been averred in the plaint 
that with a view to deprive the plaintiffs 
of the rights which they had to the pro- 
perty under that agreement, the first de- 
fendant, namely, the vendor in collusion 
with the present. appellants, who were 
his close relations, surreptitiously execut- 
ed a sale-deed of. the sale property in 
favour of the, present appellants for a 
higher consideration. The plaintiffs, ac- 
cording to the averment contained in the 
plaint, were always ready and willing to 
get the same executed in their favour 
from after January 17, 1967 till. the date 
of the suit. 


<3. The defence: of the present appel- 
lanis, in the main, was that they had pur- 
chased the property in question for a 
consideration higher: than that for. which 
if was to be purchased by the two plain- 
tiffs and further that they had no notice 
of the agreement of sale alleged by the 
plaintiffs to have. been executed in their 
favour by the first defendant. The first 
defendant had; according to them, enter- 
ed into an earlier agreement, for the sale 
of the property to them. Some other oe 
were also raised in defence. Ah 


' 4. The trial Judge framed - several 


issues in the case. The first..issue was as 
to whether the first: defendant and the 
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plaintiffs ‘had: entered. into an agreement 
for the sale of the plots in dispute and 
was an. agreement, executed for the same 
on January 17, 1967. This issue was 
answered in. favour of the plaintiffs ‘by. 
the trial court which did not accept thé 
ease of the defendants that no such agree- 
ment had been executed. The finding’ of 
the trial Judge in regard to this issue was 
upheld by the lower appellate Court. 


5. Issue No. 5 framed- by the trial 
Judge was to the effect whether the pre- 
sent appellants’ were bona fide purchasers 
for value without notice of the agree- 
ment dated January 17, 1967 in favour of 
the plaintiff. ‘The trial ' Judge answered 
this issue against the present appellants. 
He took the view that the first defendant 
was related to: the present appellants and 
that the evidence of the defendants to 
show that the subsequent sale deed in 
their favour was a bona fide transaction 
was not acceptable. He also took the view 
that the plaintiffs’ evidence that the pre- 
sent appellants hdd knowledge of the 
agreement entered into by them with the 
first defendant was independent and be- 
lievable. The present appellants being re- 
sidents of the same village as the first 
defendant and: the plaintiffs were clear- 
ly in a. position.to know about the agree- 
ment of the plaintiffs with the first de- 
fendant. The present appellants, accord- 
ing to the trial Judge, had failed to show 
that they were bona fide purchasers with- 
out notice of the earlier agreement. In 
this view of. the matter, the suit was de- 
creed, for specific, performance as noticed 
above. s : A 


6. -The lower aie court affirmed 
the conclusion’ - arrived at by the trial 
Judge that the transaction of sale enter- 
ed into subsequently between the present 
appellants and the first. defendant was not 
bona fide and according to it the trial 
Court had accepted the plaintiffs’ case 
that the first defendant was in collusion 
with the present appellants and sold away 
the disputed land to them for higher con- 
sideration "for good reasons”. The plain- 
tiffs’ case, according to the lower appel- 
late court, thatthe earlier agreement of 
sale pleaded by the: defendants was only 
an effort on their part to defeat the plain- 
tiffs’ claim.. for specific . performance of 
the agreement in: their favour was correct 
and that the :conclusion to. that effect 
arrived at by. the: trial. Judge was found- 
ed upon good reasons. With these conclu- 
sions, the decree of the trial Court :was, 
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as mentioned earlier, upheld by the lower 
appellate Court. 


7. Appearing on behalf of the appel- 
lants, their learned counsel Sri S. S. 
Bhatnagar has raised two contentions, in 
the main, before me. The first of these is 
that the suit for specific performance 
could not have been decreed, as has been 
done in the present case, without a find- 
ing that the plaintiffs had always been 
ready and willing to perform the essen- 
tial terms of the contract which were to 
be performed by them. The second con- 
tention is that the courts below and 
particularly the lower appellate court, 
had not gone into nor recorded a finding 
in accordance with law on the question 
as to whether the present appellants had 
notice of the earlier agreement of sale in 
favour of the plaintiffs in respect of the 
suit property. The submission is that in 
the absence of these two essential ele- 
ments having been found in favour of the 
plaintiffs, the decree passed in the case 
for specific performance of the contract 
of sale could not be upheld. Sri Rajesh- 
wari Prasad, learned counsel for the 
plaintiff-respondent, has countered these 
submissions. 


8. Section 16 of the Specific Relief 
Act, 1963, in so far as it is material, reads 
thus: 


“16. Specific terms of a contract can- 
not be enforced in favour of a person : 


(8a) 8e (b) oasis eae hes 


(O) stots who fails to aver and prave 
that he has performed or has always been 
ready and willing to perform the essen- 
tial terms of the contract which are to 
be performed by him, other than terms 
the performance of which has been pre- 
vented or waived by the defendant. . 


9. In the present case, there is a clear 
averment in paragraph 9 of the plaint 
that “the-plaintiffs have been and still are 
teady to purchase the land in dispute for 
Rs. 16,368.75 according to the contract 
dated 17th January, 1967.” The present 
appellants, who filed a common written 
statement, stated in reply to the afore- 
said paragraph that “paragraph 
9 of the plaint is incorrect and 
is not admitted. No contract was enter- 
ed into with the plaintiffs on 17-1-1967. 
No question about their purchasing the 
land in dispute arises.” The first defen- 
dant, in his written statement, stated that 
paragraph 9 of the plaint was not ad- 
mitted. : 
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10. On the aforesaid pleading, is 
obvious that the plaintiff made a ae 
averment that he was ready and willing 
to perform the essential terms of the con- 
tract which he had to perform. In fact, 
there is no dispute between the parties 
that the plaint contained the necessary 
averment in terms of Section 16 of the 
Specific Relief Act. The parties are, how- 
ever, at issue about the question whether 
the later part of clause (c) of Section 16 
stands satisfied in the present case. 


Wi. The requirement as to averment 
and proof of the plaintiffs’ readiness and 
willingness to perform his part of the 
contract is clearly a mandatory one. The 
language in which Section 16 of the Spe- 
cific Relief Act, 1963 is couched makes it 
abundantly clear that unless the plaintiff 
establishes to the satisfaction of the 
court that he has fulfilled the 
requirements of clause (c) of Section 16, 
the court will not be able to grant a de- 
cree for specific performance of the con- 
tract in his favour. The absence of any 
plea on the part of the party resisting 
the plaintiffs’ claim to a decree for specific 
performance of the contract will not 
matter at all and the plaintiff is bound 
in law to establish compliance. with the 
requirement of clause (c) aforesaid (See 
Mahomad Khan v. Ayub Khan (AIR 1978 
All 463)). 

12. It has been noticed above that the 
defendants, including the present appel- 
lants, did not leave the pleading contain- 
ed in paragraph 9 of the plaint unchal- 
lenged. The court which tried the suit did 
not, however, focus its attention to this 
aspect of the matter at all. The issues 
which were framed by it were as fol- 
lows: 

(1) Did the defendant No. 1 and the 
plaintiffs enter into an agreement for the 
sale of the plots in dispute and was an 
agreement executed for the same on 17-1- 
1967? 

(2) Did the plaintiffs pay Rs. 4,000/- as 
advance to the defendant No. 1 on the 
date of the agreement? 

(3) Was the signature of the defendant 
No. 1 obtained on blank paper under the 
circumstances alleged in para 25 of his 





_written statement? If so its effect? 


(4) To what relief, if any, is the plain- 
tiff entitled? i 

(5) Are the defendants 2 and 3 bona fide 
purchasers for value without notice of the 
agreement dated "17-1-1967? . ; 


1981 ` 


13. None of these issues relates to the 
question of the compliance or otherwise of 
the requirement of clause (c) of Sec. 16 
of the Act. It is true that on the date 
when the first four issues were framed in 
the case, -as also when the 5th issue wast 
framed as an additional issue, the par- 
ties did not press for the framing of any 
other issue. Yet, the said fact could not be 
held sufficient to relieve the trial Court 
from necessity of framing an issue and 
going into the question as to whether the 
‘\plaintiffs had satisfied the mandatory 
condition of law of proving that they 


were ready and willing to perform 
their part of the contract. The trial 
Court, however, did not advert: to this 


‘aspect of the matter at all, nor did the 
lower appellate court. 


14, It has been contended strenuous- 
ly by Sri Rajeshwari Prasad on behalf of 
the plaintiffs that the present appellants 
themselves did not specifically plead that 
_ the plaintiffs were not ready or willing 
to perform their part of the contract nor 
did they join issue with the plaintiffs in 
that regard. As such, the -absence of a 
finding by the courts below te the effect 
that the plaintiffs were so ready and wil- 
ling should not be held to be enough to 
render the decree for specific perform- 
ance passed in the case bad in law. In 
any case, proceeds the argument, the 
material on record was sufficient from 
which it could be inferred that the plain- 
tiffs had established that they were ready 
and willing to perform their part of the 
contract. 


15. As to the first part of the submis- 
sion suffice it to say that the statutory 
requirement as contained in Sec. 16 (c) 
of the Act in obliging the plaintiff to aver 
and prove that he was ready and willing 
to perform the essential terms of the con- 
tract which were to be performed by him 
before a decree for specific performance 
can be granted in his favour necessitates 
the examination by the court of the case 
from this view point and to record a find- 
ing about it. The fact that the plaintiff had 
complied with the mandatory require- 
ment of Section 16 (c) of the Act can only 
appear from a clear finding in that re- 
gard by the court in its judgment. 


16. As to the second part of the afore- 
said submission, it is to be noticed that 
“readiness and willingness cannot be 
treated as a strait-jacket formula. 
These. have to be.determined from the en- 
tirety of facts and circumstances relevant 
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to the intention and conduct of the party 
concerned”. (See Ramesh Chandra v. 
Chunnilai, (AIR 1971 SC 1238)). Conse- 
quently, the Court of fact must focus its 
attention towards all the relevant facts 
and circumstances as to the intention and 
conduct of a plaintiff seeking a decree for 
specific performance and come to the.con- 
clusion that the plaintiff had proved his 
readiness and willingness for the per- 
formance of the essential terms of the 
contract which were to be performed by 
him. More appropriately, therefore, the . 
matter should be gone into by a Court of 
fact in the first instance. The absence of 
a finding that the plaintiff was ready and 
willing to perform the essential terms of 
the contract required by him to be per- 
formed, would normally lead to a refus 
of the decree for the specific performance 
of agreement in his favour. - Where,| 
therefore, in a case it is suggested tha 
there is material on record from which 
it could be inferred that there was com- 
pliance on the part of the plaintiff of the 
mandatory requirement of Section 16 (c) 
of the Act, the Court of fact should, in 
the first instance, be required to go into 
it. The appraisement of evidence by the 
second appellate Court in the first in- 
stance is likely to prejudice one party 










17. Another grievance that is made by 
Sri Bhatnagar on behalf of the appellant, 
against the judgment of the lower appel- 
late Court is that it did not deal with the 
question as to whether the defendant-ap- 
pellants had notice of the earlier agree- 
ment of sale in favour of the plaintiff in 
accordance with law and that, in that 
view of the matter, it should be required 
to do so. The submission in this respect 
is founded mainly on the provision con- 
tained in Rule 31 of Order 41, C. P. C. 
which, in its material part, reads as fol- 
lews: ; 

“31. Contents, date and signature of 
judgment :— 

The judgment of the Appellate Court. 
shall be in writing and shall state— 

(a) the points for determination; ` 

(b) the decision thereon; 

(c) the reasons for the decision; and — 

(d) where the decree appealed. from is 
reversed, or varied, the relief to which 
the appellant is entitled; ......... J... n 

18. On the basis, in particular, of the 
aforesaid rule, it has been contended by 
Sri Bhatnagar that. the Court below was 


- under :an obligation. to deal with. the 
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question: of the: appellants having notice 
of the earlier agreement in favour of the 
Plaintiff specifically and’ te record its 
Teasons, albeit the same that appealed to 
the trial Court, and.come te a categorical 
finding: about -if. The lower appellate 
Court, im the instant’ case, has’ not done 
so andi that, on that account, its decision 
affirming the decree: passed by the trial 
Court is vitiated im law.. : 

' 19. There is considerable force in this 
submission. The Code of Civil Procedure 
lays down in sufficient detail the re- 
quirements which are to be fulfilled by 
„the trial’ Court. as wel as the ‘appellate 
:Court'in the matter of the judgment pro- 
‘nounced by them. Order XX, C. P.'C. 
‘which lays down rules in. regard to judg- 
ment and decree, provides in’ Rule 4 (2) 
‘that judgment of Court other than ‘a 
‘Court of Small Causes shall conta a 
‘concise statement of the case, the points 
for determination, the decision thereon 
and the reasons for such decision. Rule 5 
lays down ‘that in. suits in. which issues 
have been framed, the Court shall state 
its finding and decision with the reasons 
therefor upon each separate’ issue, unless 
‘the finding upon any ane or more of the 
‘issues is sufficient for the decision of the 
sutt. A perusal of the aforesaid rules in- 
dicates that the scheme of the Code con- 
templates the treatment of the point aris- 
ing for determination and incorporation 
of the reason for the decision thereon in 
the judgment beth of the trial as also of 
the first appellate Court. There is good 
reasom fòr such a requirement because 
normally the findings on questions of fact 
recorded by the first appellate Court are 
accepted as binding upon the second ap- 
pellate Court in Girjanandini v. Bijendra 
Narain Choudhary, (SIR. 1967 SC 1124}, it 
was observed by the Supreme Court that 
“it is not the duty of the appellate Court 
when it agrees with the view of the trial 
Court om the evidence either to restate 
the effect of the evidence or to reiterate 
the reasons given: by the triak Court. Ex- 
pression of the general agreement with 
reasons given by the Caurt decision , of 
which is under..appeal would ordinarily 
suffice.” These observations have to be 
read in the context in which they were 
made. The Supreme Court was dealing 
with the appellate judgment recorded by 
the High Court of Patna in a first Ap- 
peal from the decree of Subordinate 
Judge. Puznia. The’ High Court did not 
enter upon a reappraisal ef the evidence 
bot had generally approved the reasons 
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adduced by the trial Court in support’ of 
its conclusion. The report does not in- 
dicate the nature -of ‘observations made 
by the High Court in the case. on the 
question of the severance ` of plaintiff 
Bijendra Narain from his uncle Vidya 
Narain in regard to which the trial Court 
had come to the conclusion.in the nega- 
tive with which the High’ Court had 
agreed. The judgment of the -Supreme 
Court, upon which reliance. has been 
Placed by Sri Rajeshwari Prasad, cannot 
be held. to lay down that it is open to an 
appellate Court to affirm the findings re- 
corded by the trial Court on a‘ question 
of fact by a’ mere observation that’ the 
trial Court had arrived at that finding 
“for ‘good reasons” as has been done in 
the instant case by: the lower appellate 
Court. . 


: 20. A perusal of the judgment of the 
lower appellate Court shows that the only 
two points which, . according to it, arose 
for decision in the appeal were: (1) Whe- 
ther defendant-No. 1 Aman Singh and the 
Plaintifis entered into an agreement of 
sale on 17-1-1967 in respect of the land in 
dispute?. and (2) whether there was a prior 
agreement. of sale dated 6-11-1966 be- 
tween the defendant No. 1 and defen- 
dants Nos. 2 and 3 in respect of the land 
in dispute? It is clear that the lower ap- 
pellate Court did not direct its attention 
to the question as to whether defendant 
Nos. 2 and 3-in the suit, who are appel- 
lants in this Court, had prior notice of 
the agreement dated 17-1-1967. It did not 
discuss that aspect of the controversy in 
its judgment even though the trial Court 
had dealt with it and concluded under 
issue No. .5 that the present appellants 
had notice of the prior agreement of the 
plaintiff for the sale of the property in 
question in their favour. It is difficult to 
accept the submission of Sri Rajeshwari 
Prasad that, inasmuch as, the lower ap- 
pellate Court has expressed the opinion. 
that it agreed with the frial Court that 
the present appellants had colluded with 
the first defendant to deprive the’ plain- 
tiffs of their rights under the agreement 
dated 17-1-1967, it should be accepted as 
amounting to the affirmance of the view. 
of the trial Court that the present appel- 
lants had notice of the agreement dated 
17-1-1967 when they purchased the pro- 
perty in. question. through the -sale-deed 
dated February 3, 1967. The matter hav- 
ing not been gone into by the lower ap- 
pellate Court in accordance with law, it 
is necessary ‘that it be directed. to do so. 
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21. The two contentions of Sri S. S. 


Bhatnagar noticed above deserve accept- _ 


ance. As a consequence, the judgment and 
decree of the lower appellate Court are 
liable to be set aside and the matter is 
liable to be sent back to it for re-con- 
sideration in accordance with law. The 
appeal, therefore, succeeds and is alow- 
ed. The matter is remanded to the lower 
appellate Court for a fresh decision of the 
case in respect of the two questions, 
namely, whether the present appellants 
had notice of the earlier agreement dated 
17-1-1967 of the plaintiffs with the first 
defendant for the sale of the property in 
question in their favour and whether the 
plaintiffs had proved, in terms of Sec- 
tion 16 (c) of the Specific Relief Act, 1963 
that they were ready and willing to per- 
form the essential terms of the contract 
dated 17-1-1967 which were to be per- 
formed by them or not. Costs will abide 
the result. The appellants shall be en- 
titled to a refund of the amount deposited 
by them in pursuance of the interim 
order passed in their-favour by this court 
on January, 17, 1974 during the pendency 
of the present second’ appeal. 

Appeal allowed. 
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M. N. SHUKLA, J. 

Dal Chand. Appellant v. Babu Ram 
and others. Respondents. ; 

First Appeal No. 173 .of , 1963, 
11-7-1980.* i 

(A) Hindu Law — Mitakshara school 
— Joint family — Property acquired` in 
name of member — Presumption. 

In the case of a ‘joint family where 
there was a nucleus of joint property 
the initial presumption is that the’ pro- 
perty acquired in the name of any mem- 
ber belongs to the joint family. The 
presumption is, however, rebuttable. 
This presumption can be displaced only 
by evidence to the effect that the in- 
dividual had enough funds of his own 
or source of income which he utilised 
for purchasing the property. In the 
ease of a joint Hindu family the analogy 
of Benami transaction standing in the 
name of a ‘stranger does’ not apply at 
all because the joint family itself” in- 


DJ- 


*Against judgment and decree of- P. B. 
Mashiwal, Civil J., Budaun, D- 31-1- 
1963. a 
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cludes. the alleged Benamidar which is 
entirely different from a case where a 
Stranger. Benamidar is involved in the 
transaction. ‘(Paras 4. 6. 7) 

(B) Maxims — ‘In pari delicto potior 
est conditio defendentig -— Applicabi- 
lity. ; E 

The doctrine of ‘pari: delicto’ is at- 
tracted only where the cause of action 
itself is founded on same illegal r 
fraudulent transaction te which accord- 
ing to the averments in the plaint both 
the plaintifis and defendants were par- 
ties. In other words, it must be shown 
that the plaintiffs could not sustain 
their action except upon the plea of ille- 
gality committed by them: that they 
would have been unable to establish 
their claim without: relying upen the 
illegal agreement or conspiracy entered 
into between them and the defendants. 
(1937) 2 KB 158 and AIR 1960 SC 213 
Followed. _ (Para 9) 

Held that the doctrine of ‘pari delicto’ 
was not attracted in the present case. 
The plaintiffs suit rested on the plain- 
tiffs’ title and the assistance of the court 
was not sought to effectuate In illegal 
er fraudulent purpose but rather to en- 
force the plaintiffs’ title which was 
based on the ground that the sale-deed 
was really in favour of the jjomt family. 
The cases of the plaintiffs and the aon- 
testing defendant were diametrically 
opposed to each other. the former daim- 
ing joint ownership and tthe latter as- 
serting individual ownership. ATR 1960 
SC 213 Followed. (Para 9) 


Secondly. the bar of “pari delicto’ is 
attracted only where the fraud contem- 
plated has been carried out and’ suc- 
ceeded and not where it thas failed. 
Since the Income-tax' authorities re- 
jected the case of the parties that the 
rental income of the Kothi in dispute 
was not the incame of the joint family 
and - treated the rental imeome of the 
Kothi as the income. of the joint family. 
the alleged frand certainly did mot sut- 
ceed and the matter ended there. The 
plaintiffs did not plead that case before 
the court and in order to obtain relief 
from the court they did mot attempt 
to take añvántage of any frand ever 

ed by them: So, for this rea- 
son also the. doctrine of “In pari delicto 
does not “apply to ithe present case. ATR 
1924 Gudh 321. {1908} 35 Ind App 98, 
{1906) TLR -33 Cal 967, AIR 1914 Baim 
283. -AIR 1953 Mad: 545, AER 1936 Mad 
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717 and AIR. 1962 SC 370 Followed. 

l (Para 10) 
Cases Referred: Chronological Paras 
AIR 1974 SC 171 6 
AJR 1969 SC 1330 6 
AIR 1965 SC 1364 6 
AIR 1965 SC 289 6 
AIR 1962 SC 370 _ 10 
AIR 1960 SC 213 9 
AIR 1959 SC 906 4 
AIR 1953 Mad 545 10 


(1937) 2 KB 158:156 LT 334: (1937) 1 
~- All ER 687, Berg v. Sadler and Moore 
9 


AIR 1936 Mad 717 (FB) 10 


AIR 1924 Oudh 321 Í 10 
AIR 1914 Bom 283: ILR 38 Bom 10 
10 

(1908) 35 Ind App 98 : ILR 35 Cal 551 
f 10 
(1908) ILR 33 Cal 967 10 


(1775 to 1802) All ER (Reprint) 98, Hol- 
man v. Johnson 9 


J. Swarup. for Appellant. 


JUDGMENT :— This is a defendant’s 
appeal arising out of Suit No. 2 of 1959 
which was a sequel to Suit No. 220 of 
1958 against which a second appeal is 
still pending in this Court. The ear- 
lier suit was brought by the present ap- 
pellant Dal Chand against Hukum Singh 
(tenant -and impleaded as defendant 
No. 5 in the present suit) in respect of 
arrears of rent which were alleged to 
have been paid to the present plaintiff 
` viz. Babu Ram. He had actually ap- 
plied to be impleaded as a Manager of 
the joint family in the earlier suit but 
Dal Chand plaintiff of the earlier suit 
raised an objection and the application 
for impleadment was dismissed. It was 
in these circumstances that Babu Ram 
filed Suit No. 2 of 1959 giving rise to 
the present appeal. 


2. The relief claimed in this suit 
was a declaration that the Kothi in 
question was a joint family property 
of the plaintiffs and defendants Nos. 1 
to 4, Hukum Singh and Gur Dayal. be- 
ing tenants of the Kothi. were implead- 
ed as defendants Nos. 5 and 6 respec- 
tively. The plaint allegations were that 
the plaintiffs viz. Sobha Ram (plaintiff 
No. 2) and Prakash Chand (plaintiff 
No. 3) and defendants Nos, 1 to 4, name- 
ly. Dal Chand, Kashi Ram. Madan Lal 
and Bhagwan Dass were sons of plain- 
tiff No. 1. namely. Babu Ram. that the 
plaintiffs and the aforesaid defendants 
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Nos. 1 to 4 constituted a joint Hindu 
family which had been doing cloth busi- 
ness till 1954. they were importers and 
wholesale dealers of cloth in the district 
of Badaun and they had been paving 
Income-tax and Sales Tax. It was al- 
leged by the plaintiffs that plaintiff 
No. 1 Babu Ram purchased a Kothi out 
of the joint family funds in his capa- 
city as the Manager of the said joint 
family. though the sale-deed was ex- 
ecuted in favour of defendant No. 1 
Dal Chand. The plaintiffs Nos. 2 and 
3 Sobha Ram and Prakash Chand and 
the defendants Nos. 2 to 4, namely, 


Kashi Ram, Madan Lal and Bhagwan 
Dass were minors at the time of the 
purchase and defendant No. 1 Dal 


Chand alone was major and used to 


sit in the shop along with plaintiff No. 1 
and assist him in his business. It was 


.further alleged that the said Kothi had 


been in possession of the entire joint 
family and plaintiff No. 1 had been let- 
ting it out and realising the rent of 
the said Kothi as the Karta of the joint 
family. The rent deeds were sometimes 
executed in the name of defendant 
No. 1 Dal Chand but plaintiff No. 1 
Babu Ram used to realise the rent 
either himself or through his sons. The 
income of the said Kothi was denosited 
in the joint family fund and the Income- 
tax was assessed on the income of the 
joint family property and the plaintiffs 
and defendants Nos. 1 to 4 treated the 
said Kothi as the joint family property. 
The defendants Nos. 5 and 6 Hukum 
Singh and Gur Dayal had taken the 
said Kothi in two different portions from 
plaintiff No. 1 as Karta of the joint 
family. The plaintiff No. 1 Babu Ram 
got a rent deed executed from defendant 
No. 5 in the name of defendant No. 1 
on 11-5-1949. Similarly another rent 
deed was executed in favour of” defen- 
dant No. 1 on 15-1-1956-and one more 
rent deed was executed by defendant 
No. 6 in favour of plaintiff No. 1 Babu 
Ram on 16-1-1956. It was alleged that 
defendant No. 5 Hukum Singh had been 
actually paying rent to the joint family 
fund but since defendant No. 1 Dal 
Chand filed suit No. 220 of 1958 for 
arrears of rent against Hukum Singh 
the plaintiffs were obliged to file the 
present suit. 


3. Dal Chand, defendant No. 1 alone 
filed a written statement denying the 
possession of the plaintiffs and defen- 
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dants Nos. 2 to 4 over the Kothi in 
question and alleged that he was him- 
self in exclusive possession thereof and 
that the suit was, therefore, barred bv 
Section 42 of the Specific Relief Act. 
His defence further was that the Kethi 
was his self-acquired property, he had 
purchased it with his own funds on 
28-5-1937 and got it constructed and 
had spent his own money in the eleccric 
installation in the said building. He 
claimed to be in exclusive possession of 
the Kothi since the time of its purchase 
and pleaded that he resided in the same. 
that he let out portions of it by him- 
self and had been exclusively realising 
rent. He denied that any rent dzed 
was got executed by plaintiff No. 1 in 
his favour. He also averred that trent 
was never realised by plaintiff No. 1 or 
defendants Nos. 2 to 4 and that the rent 
was never deposited in the joint family 
fund nor was it ever shown in the In- 
come-tax account or any other ac- 
count of the joint family fund. It was 
stated by him that there was a shor of 
the joint family in the Kothi in aues- 
tion prior to its purchase which was 
run in the name of the firm Harsahai Mal 
Ishwari Prasad and he had  permicted 
plaintiff No. 1 Babu Ram to continue 
that shop in the said Kothi. Thus the 
user of the portion of the shop was 
permissive and later on that shop was 
closed. It was further alleged by him 
that he used to keep his personal ac- 
count in the firm Harsahai Mal 
Ishwari Prasad, that he also kept his 
personal money in deposit there and 
used to take out money on his personal 
responsibility and entry regarding the 
same was made in the Bahi Khata of 
the firm. He added that plaintiff N>. 1 
Babu Ram used to keep the Bahi Khatas 
of the firm and maintain them, that his 
account was separately maintained and 
the plaintiffs Nos. 2 and 3 had ad- 
mitted the disputed Kothi to belone to 
him since after they became majors and 
the suit was thus barred by  estovpel 
and acquiescence. He also stated that 
plaintiff No. 1 Babu Ram did not divide 
the joint family property and paid him 
his pay as his pocket expenses waich 
was Rs, 300/- per annum during 1937 
to 1941 and later on during 1941-7942 
it was Rs. 400/- and it was Rs, 500/- 
from 1942 to 1953 and the entry about 
the pay was made in the account books 
1981 All/22 X G—13 
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of the firm. He said that he used to 
do mortgage business out of that money. 


4. The plaintiffs’ suit for declaration 


“was decreed by the trial court and de- 


fendant No. 1 Dal Chand has challenged 
the said decree in the present appeal. 
The sole question which arises for de- 
cision in this appeal .is as to whether 
the Kothi in question was the property 
of the joint Hindu family or it was a 
self-acquired property of defendant 
No..1 Dal Chand. It will be manifest 
from the pleadings of the contesting de- 
fendant, which I have already mention- 
ed. that the existence of jcint family 
and Babu Ram being its Manager was 
admitted. It was also admitted by Dal 
Chand that there was a shop of the 
joint family in a portion of the Kothi 
in question prior to its purchase which 
was given in the name of the firm Har- 
sahai Mal Iswari Prasad and that he 
had permitted the plaintiff No. 1 Babu 
Ram to continue that shop in the said 
Kothi and further the said firm remain- 
ed there till it was dissolved. The sale 
deed (Exhibit 1) dated 28-5-1937 of the 
Kothi in question was executed by Ram 
Lal Bhagat in the name of Dal Chand. 
In his written statement Dal Chand had 
admitted paragraph 1 of the plaint. 
Thus, the existence of the joint family 
and its cloth business of wholesale and 
import was admitted by defendant No. 1. 
There is no presumption under Hindu 
Law that a joint family possesses joint 
property but once it is admitted or prov- 
ed that a family is joint and also pos- 
sesses property, the presumption of law 
is that all the property which it posses- 
ses is joint, of course, the joint pro- 
perty possessed by the family must be 
such that from its nature and relative 
value it could have formed a nucleus 
from which the property in question 
could be acauired. In such circumstan- 
ces if any member claims any portion 
of the property as his separate property, 
the burden of proof shifts on him to 
show that it was acquired by him in a 
manner which would constitute it his 
separate property. See Mulla ‘Eindu 
Law.’ Fourteenth Edition. paragraph 
233. The mere fact that it was pur- 
chased in his name and that there are 
receipts in his name with regard to its 
income does not render the property a 
separate property because this is per- 
fectiy consistent with the notion of its 
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being joint. Theré is no presumption 
under. Hindu Law that the property ac- 
‘quired by a father in the name of his 
son is necessarily intended for his ad- 
vancement. In the case of a joint fami- 
ly where there was a nucleus of joint 
property the initial presumption is that 
ithe property acquired in the name of 
any member belongs to the joint family. 
The presumption is. however. rebuttable. 
In the instant case Dal Chand has not 
denied the version of the plaintiff Babu 
Ram (P. W. 3) that the joint family had 
one shop, one house and two groves be- 
fore the purchase of the Kothi in aues- 
tion and that the shop was run sinċe 
the time of his ancestors. On the eyi- 
dence adduced by the defendant Dal 
Chand I am constrained to hold that he 
bas failed to prove that the Kothi was 
his self-acauired property. For 
thing he had no funds for paying the 
sale consideration of the Kothi. He 
stated that he had received only 
Rs. 286/- before the purchase of the 
Kothi which he had deposited on 21-5- 
1937 and this was the saving from his 
pay, and pawning of ornaments. He was 
unable to mention the names of those 
persons who had mortgaged ornaments to 
him. ` I have carefully scrutinised the 
evidence regarding the pawning of orna- 
ments, and in my opinion, it was right- 
ly disbelieved by the court below. Se- 
condly, Dal Chand stated that he re- 
ceived some money in his marriage 
which was utilised by him for purchas- 
ing the Kothi. It was, however, ad- 
mitted that the expenses of his marriage 
were defrayed from the joint family 
funds. Babu Ram (P. W. 3) stated that 
Dal Chand was only twelve years old 
when he was married and in all Rs. 51 
twice were given to Dal Chand in mar- 
riage along with some utensils. This 
was. too meagre an amount to suffice 
for the sale consideration of the Kothi. 
I am also’ unable to believe the appel- 
lant’s evidence regarding the alleged 
payment of his salary. The deduction 
claimed by him was refused by the in- 
come-tax authorities. Thus, Dal Chand’s 
inherent incapacity to pay the sale con- 
sideration of the Kothi has been fully 
established. Since he had no other 
source of income the presumption is that 
the Kothi was the property of the joint 
family. See AIR 1959 SC 906 Mallappa 
Girimallappa Betceri v. R. Yellapna- 
gouda Patil. Even if it be aceepted that 
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some petty amounts were spent by Dal 
Chand in the repairs of the Kothi it 
would not affect the nature of the ac- 
quisition. 


5. The appellant has relied on Kha- 
tas (Exhibits 189, 192, 198. and 199 ete.) 
in the name of Dal Chand and said 
that they were his individual Khatas, 
Similarly reference was made to the 
ledgers in the names of Sobha Ram, 
Kashi Ram and Dal Chand. A careful 
probe into the circumstances of the case 
demonstrates that these Khatas were not 
personal of the members in whose names 
they stood. There was no reliable evi- 
dence on record to prove that the Kha- 
tas did not belong to the family. Babu 
Ram plaintiff stated that the Khatas be- 
longed to the family and his statement 
appears ta be correct. There are. for 
instance, Khatas of Mst. Hira and Mst. 
Prema, daughters of the plaintiff Babu 
Ram to whom the family had paid in- 
terest because the ladies had deposited 
money in the firm. On the other hand. 
the ledger does not show payment of in- 
terest to any member of the family. 
This is a strong circumstance to show 
that the Khatas were not personal. The 
only way in which Dal Chand could 
prove that the Khatas in his name were 
his personal Khatas was to prove that 
the items of cash credited in the ledger 
and the amount im the Khatas in the 
names of Kashi Ram. Dal Chand to meet 
the expenses of the construction on the 
Kothi represented the money out of the 
self-earning of Dal Chand. Dal Chand 
did not lead any evidence about any 
item of deposits which could show that 
it came from his self earning. However, 
when an opportunity was given in cross- 
examination he took shelter under. the 
plea that he borrowed the money from 
the joint Hindu family throush his 
father Babu Ram but that plea was not 
raised in the written statement.: The 
auestion. therefore. which is pertinent 
is from where did Dal. Chand receive 
money to pay off the debt. He comple- 
tely failed to give details of the money 
realised . by him from his alleged bor- 
rowers by pawning of ornaments. In 
fact. he broke down. . altogether and 
stated that. one may call it a debt or. 
help. This admission of Dal Chand des- 
troyed the entire fabric of his case. He 
had mentioned Sri Ram. Sudarshan: Lal 
and Govind Ram as witnesses of his 
pawning business but they were not 
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produced. “Babu Ram denied that Dal 
Chand had any money or that he was 
carrying on his own business and Babu 
Ram's ‘said version was not challenged 
by directing any cross-examination on 
that point. ; 


’ §. Sri Jagdish Swarup, learned coun- 
sel for the appellant, raised two’ legal 
‘grounds which merit consideration. His 
first contention was in substance that 
the plaintiffs case was that Dal Chand 
was the Benamidar of the Kothi and 
hence the burden was on the plaintiffs 
to prove the Benami nature of the 
transaction and since they had failed to 
discharge that burden the plaintiffs 
case was liable to be dismissed. This 
argument is untenable. In the case of 
a joint Hindu family the analogy of 
Benami transaction standing in the 
name of a stranger does not apply at 
all because the joint family itself “in- 
cludes the alleged Benamidar which is 
entirely different from a case where a 
stranger Benamidar is involved in the 
transaction. It was observed by Mulla 
‘in his ‘Hindu Law’, Fourteenth Edition, 
Paragraph 604 that “where-a person 
‘buys property with his own money. 
but in the name of another person or 
buys property in his own name, but 
subsequently transfers it into the name 
of another person. without. any inten- 
-tion in either case to benefit such other 
person, the transaction is called “be- 
nami” and the person in | whose name 
the transaction is effected.is called “be- 
namidar.” It cannot be doubted that 
the burden of proving that a particular 
sale is Benami and the apparent pur- 
-chaser is not the real owner always 
rests on the person asserting it to be 
so. This burden is strictly discharged 
by adducing legal evidence of a defi- 
nite character. which would either di- 
rectly or by circumstances lead to 
such inference. See Sm. Surasaibelini 
Debi v. Phanindra Mohan Majumdar, 
AIR 1965 SC 1364 and Jayadayal Pod- 
dar v. Mst. Bibi Hazra, AIR 1974.SC 
171. But as I have aiready observed, 
the analogy of a Benami transaction is 
wholly misconceived in the context of 
a Hindu coparcenary. In the present 
ease there was no- allegation in the 
plaint that the sale deed was a Benami 
_ transaction., The suit was founded on 
; the averment that the purchase was in 
i the name of a member of a coparce- 
nary. [I followed that the purchase in 
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the name of any member of the co~“ 
parcenary was really a purchase by the 
joint family and so no question of: Be- 
nami'transaction arose. The essencé 
of a` coparcenary under the: Mitak- 
shara law is unity of ownership. The 
ownership of the coparcenary property 
is in the whole body of coparceners: 
every  coparcener is a joint owner of 
the whole property. No individual 
member of that family whilst it re- 
mains undivided, can predicate of ` the 
joint and undivided property. that he, 
that Particular member, has a 
definite share. It is only on 
partition that he becomes en- 
titled to a definite share, The rights 
of each coparcener until a partition 
takes place consist in common posses- 
sion and common enjoyment of the co- 
parcenary property. See’ paragraph 218 
of Mulla ‘Hindu Law,’ Fourteenth Edi- 
tion and AIR 1969 SC 1330, State Bank 
of India v. Ghamandi Ram. Hence. 
where the property is proved to be 
joint family property, it is wholly im- 
material that it is acquired in the name 
of an individual member of the joint 
family. As held by the Supreme Court 
in K. V. Narayanaswami Iver v. K. V. 
Ramakrishna Iyer, ATR 19685 SC 289 
(at p. 292):— 

“The legal position is well settled 
that if in fact at the date of acauisi- 
tion of a particular property the joint 
family had sufficient nucleus for acquir- 
ing it, the property in the name of any 
member of the joint family should be 
“presumed to be acquired from out of 
family funds and so to form part of the 
joint family property. unless the con- 
trary is shown.” ` 

7. The fact of the property being in 
the name of one person onty or the 
payment of taxes ete. by any one mem- 
ber of the coparcenary or the rent notes 
being in his name or his maintaining 
separate Khatas and account books is 
not inconsistent with the property be- 
ing joint family property. AH these 
‘acts will be deemed to be acts 
of | the joint family. The only thing 
which ‘could displace this presumption 
would be evidence to the effect that 
the individual had enough funds or 
source of income which he utilised for 
purchasing the “property or incurring 
the aforesaid items of expenditure. On 
the material of- the present case the 
finding recorded by the trial court- can- 
not be impeached as incorrect, 
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8. Learned counsel for’ the appel- 
lant has rot been able to show any- 
thing which may impel me to disturb 
the other important finding recorded by 
the trial zourt viz., that the plaintiff 
Babu Ram had been in possession of the 
Kothi since its purchase. He denied 
that there was any shop in the Kothi 
prior to ite purchase and stated that the 
shop came in the Kothi one year after 
its purchase. The contrary assertion 
of the defendant Dal Chand was dis- 
carded and the evidence of the plain- 
tiff witnesses on the point was in my 
opinion rightly believed. Hence, even on 
the question of possession the appel- 
lant fails because the allegation of his 
exclusive possession has not been prov= 
ed by cogent evidence. 


9. The second limb of the argument 
of the aprellant is based on the prin- 


ciple: ‘In pari delicto potior est condi- 
tio defendenti’, The doctrine was suc- 
cinctly stateg by Mansfield C. J. in 


Holman v. Johnson ((1775 to 1802) 
All ER (Reprint) 98) in these words: 

“No court will lend its aid to a man 
who founds his cause of action on an 
immoral o> an illegal act. If, from the 
plaintiff's own stating or otherwise. the 
cause of action appears to arise ex 
turpi causa: or the transgression of a 
positive law of this country. there the 
court says that he has no right to be 
assisted.” 


It was argued that in the instant case 
both parties were guilty of making fic- 
titious entries in the account books and 
the device of opening Khatas ostensib- 
ly in the names of the individual mem- 
bers of the family had been adopted to 
camouflage the hidden income flowing 
into the firm Behi and evading tax on 
` that income. These Khatas were really 
Khatas of the joint family and not per- 
sonal Khatas of the individual members 
and hence the court should desist from 
giving its assistance to the plaintiffs 
who sought a declaration in their fav- 
our. It wes also urged that the rental 
income being the income of the joint 
family property, it should have been 
shown in the Income-tax. returns and 
the omission to do was a deliberate de- 
vice to dodge the Income-tax authori- 
ties by treating such income as the in- 
come of a particular member of the 
family. It was pointed out that under 


the Income-tax Act income from a pro-. 


perty includes rent and suppression of 
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that income is clearly illegal. In my 
opinion on these facts the doctrine of 
‘Pari delicto’ is not applicable. The law 
postulates certain conditions which are 
precedent to the application of this 
doctrine. For one thing it will be at- 
tracted only where the cause of action 
itself is founded on some illegal or 
fraudulent transaction to which accord- 
ing to the averments in the plaint both 
the plaintiffs and defendants were par- 
ties. In other words, it must be shown 
that the plaintiffs could not sustain 
their action except upon the plea of 
illegality committed by them: that they 
would have been unable tọ 
their claim without relying upon the 
illegal agreement or conspiracy entered 
into between them and the defendants. 
The true test as observed by Mellor. J. 
in Berg v. Saddler and Moore, (1937) 2 
KB 158 was whether the plaintiff could 
make out his case otherwise than 
through the medium and by the aid of 
the illegal transaction to which he him- 
self was a party. The above dictum 
was endorsed by the Supreme Court in 
Kedar Nath Motani v. Prahlad Rai, AIR 


1960 SC 213 where- Hidayatullah. J. 
speaking for the Court observed fat 
p. 219):— 


“The ‘correct position in law, in our 
opinion, is that what one has to see is 
whether the illegality goes so much to 
the root of the matter that the plain- 
tiff cannot bring his action without re- 
lying upon the illegal transaction into 
which he had entered. If the illegality 
be trivial, or venial, as stated by Willi- 
ston and the plaintiff is not required to 
rest his case upon that illegality. then 
public policy demands that the defen- 
dant should not be allowed to take ad- 
vantage of the position. A strict view, 
of course. must be taken of the plain- 
tiffs conduct. and he should not be al- 
lowed to circumvent the illegality by 
resorting to some subterfuge or by . 
mis-stating the facts. If, however. the 
matter is clear and the illegality is not 
required to be pleaded or proved as 
part of the cause of action and the 
plaintiff recanted before the illegal pur- 
pose was achieved. then. unless it be 
of such a gross nature as to outrage 
the conscience of the Court, the plea 
of the defendant should not prevail.” 


In the present case the plaintiffs suit 
rested on an entirely different. cause of 
action, It was based on the plaintiffs’ 


establish| ` 


w. 
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title and the assistance of the court 
was not sought to effectuate an illegal 
or fraudulent purpose but rather to en- 
the plaintiffs’ title which was 
based on the ground that the sale-deed 
was really in favour of the joint family. 
In order to apply the maxim of 'pari 
delicto’ the illegal or immoral transac- 
tion must be an integral part of the 
pleadings. Then alone the plaintiff 
would be non-suited otherwise not. In 
the instant case. on the other hand. the 
eases of the plaintiffs and the contest- 
ing defendant were diametrically oppos- 
ed to each other, the former claiming 
joint family ownership and the latter 
asserting individual ownership. The 
position was analogous to the one which 
arose before the Supreme Court in 
Kedar Nath Motani’s case (supra) (at 
p. 216} :— 

“Where both parties do not show 
that there was any conspiracy to de- 
fraud a third person or to commit any 
other illegal act. the maxim. in pari 
delicto etc. can hardly be made appli- 
cable. 


Thus. where the cases of the appel- 
lants and the respondents were poles 
apart in that while the appellants claim- 
ed that R. the Karta of their joint 
family. had acquired certain lands be- 
nami in the names of the respondents 
to avoid the operation of a clause in the 
lease which required R, the lessee, not 
to retain possession, after the expiry of 
the lease of the lands acquired during 
the term of the lease and that R did 
not even consider it necessary to ob- 
tain the consent of the respondents and 


‘even did not obtain their signatures. the 


respondents claimed that R had noth- 
ing whatever to do with the acquisition 
of the lands and had merely recom- 
mended them to the lessor: in his capa~ 
citv as the lessee, 

Held that the appellants and the re- 
spondents were not in pari delicto.” 
For like reason the facts of the present 
case exclude the applicability of the 
principle of ‘pari delicto’ to it, 


10. Secondly. the bar of ‘pari de- 
licto’ is attracted only where the fraud 


` [contemplated .has been carried out and 


succeeded and not where it has failed. 
In.the latter eventuality obviously the 
assistance of the court would not be in- 
voked. for the purpose of effectuating 
the fraud. To enable a fraudulent con- 
federate to retain property transferred 
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to him in order to effect a fraud the 
contemplated fraud must be actually 
carried into effect. Then and then alone 
does the fraudulent grantor or giver 
lose the right to claim the aid of the 
law to recover the property he has 
parted with. See Raunaq Ali v, Syed 
Nazir Hussain. AIR 1924 Oudh 321; 
T. P, Pethernermal Chetty v. R. Muni- 
andi Servai (1908) 35 Ind App 98: Jadu 
Nath Poddar v. Rup Lal Poddar. (1906) 
ILR 33 Cal 967; Girdhari Lal Prayag- 
datt v. Manikamma and Girdharlal 
Prayagdatt v. Yashodabai, (1914) ILR 
38 Bom 10: (AIR 1914 Bom 283): K. 
Tirupathi Mudali v. T. Lakshmana 
Mudali, AIR 1953 Mad 545; Kammula 
Venkataramayya v. Vilapani Pullayya, 
AIR 1936 Mad 717 (FB); and Immani 
Appa Rao v. Gollapalli Ramalinga- 
murthi, AIR 1962 SC 370. I have al- 
ready mentioned the fact that in the 
instant case the parties were foiled in 
their attempt to persuade the Income- 
tax authorities to accept the allegation 
that the Khatas were individual Khatas 
and that the rental income from the 
Kothi in dispute was not the income of 
the joint family property. I must also 
emphasise the fact that the cause of 
action set up in the plaint is the con- 
verse of what was sought to be im- 
pressed upon the Income-tax authori- 
ties. While their endeavour was to re- 
present that the said income was an 
individual member’s income the vital 
concern of the plaintiffs in the plaint 
was to show that the Kothi in suit was 
a joint family property. The courts 
assistance was sought to obtain a de- 
claration precisely to this effect and 
this was far from asking for the aid 
of the court in perpetrating a fraud. In 
fact, it amounted to unmasking the 
fraud which did not succeed even in its 
nascent stage in the proceedings before 
the Income-tax authorities. In this con- 
nection I am inclined to refer to an 
illuminating passage from Mayne’s 
Hindu Law (7th Ed. p. 595. para 446): 


“Where a transaction is once made 
out to be a mere benami it is evident 
that the benamidar absolutely dis- 
appears from the title. His name is 
simply an alias for that of the person 
beneficially interested. The fact that A 
has assumed the name of B. in order 
to cheat X. can be no reason whatever 
why a court should assist or permit B. 
to cheat A. But if A. requires the help 
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of the Court fo get the estate back in- 
to his own possession, or to get the 
title into his own name, it may be very 
material to consider whether: A. has 
actually cheated X, or not. If he has 
done so by means of his alias, then it 
has ceased to be a mere mask, and has 
become a reality. It may be very pro- 
per for a Court to say that it will not 
allow him to resume the individuality 
which he has once cast off in order to 
defraud others. If, however, he has not 
defrauded anyone, there can  be‘no 
reason why the Court should punish 
his intention by giving his estate away 
to B.. whose roguery is even more 
complicated than his own. This appears 
to be the principle of the English deci- 
sions, For instance, persons have been 
allowed to recover property which they 
had assigned away...... where they had 
intended to defraud creditors, who, in 
fact. were never injured...... But where 
the fraudulent or illegal purpose has 
actually been effected by means of the 
colourable grant, then the maxim ap- 
plies, ‘in pari delicto potior est condi- 
tio possidentis.’ The Court will - help 
neither party ‘Let. the estate lie where 
it falls’. 


In the present case since the Income- 













parties and treated the rental income of 
the Kothi as the income of the joint 
family property., the alleged fraud cer- 
Itainly dd not succeed and the matter 
ended there. The plaintiffs did not 
rolead, that case before the court below 
and in order to obtain relief from the 
civil court they did not attempt to take 


does 


‘11, I. therefore, find no force in-this 
appeal and dismiss it with costs. 


Appeal dismissed. 
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Diwan‘ Singh v. Inderjeet 


tax authorities rejected the case of the | 


A.I. R. 


(A) Easements Act (5 of 1882), Sec, 18 
— Customary right — Right of privacy 
— Window of defendants house over- 
looking only outer courtyard of plain- + 
tiffs house — There could beno ‘right 
of privacy. 

Where the window of the defendant’s 
house ‘overlooked the outer courtyard of 
the -plaintiff’s house and not the inner 
courtyard and that outer courtyard was 
opened on the certain wide lane be- 
tween the houses of the ‘parties and 
even before the construction of the first 
floor of the defendant's house and it was 
overlooked completely from . the open 
roof of his house, there could be mo right 
of privacy in respect of an outer court- 
yard of one’s house. The right of pri- 
vacy used to be recognized in respect of 
the inner courtyard. AIR 1947 Oudh 
139, Distinguished. (Para 3)* 
` The right of privacy being a customary 
right, it is always open to the Court to 
see whether the custom is, in the circum- 
stances, reasonable and whether it has 
ceased to be enforceable by desuetude. 
Be that as it may, the customary right 
of privacy may be said to exist only in 
respect of the inner courtyard, 

(Para 4) 

(B) Specific Relief Act (47 of 1963), 
Section 36 — Prohibitory injunction — 
Plaintiff's claim for restraining defen- 
dant from discharging dirty water in 
certain wide Jane in front of his house 
— Such land was not private property 
of plaintiff — Held, all owners of houses 
including defendant have right to use 
such lane. (Para 5) * 
Cases Referred : Chronological Paras 
AIR 1977 Ali 118: 1976 AL WC ssa 4 
AIR 1963 All 340 4 
AIR 1947 Oudh 139 4 

L. P. Naithani, for Appellant; Dhruwa 
Narain, for Respondent, 


JUDGMENT :— This is a plaintiff’s 
second appeal in a suit for mandatory 
injunction directing the defendant to 
close the windows opened by him in the 
rooms on the first floor of his house fac- 
ing the plaintiffs property, and a pro- 
hibitory injunction restraining the de- 
fendant from discharging dirty water in 
the 5 wide lane between houses of the + 
parties. ; 


2. The parties are displaced persons 
having settled down at Dehradun after 
partition. Their respective houses are 
divided by a 5’ wide lane, The suit was 
filed when the defendant sought to raise 
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the construction on the first floor of his 
house. The plaintifi’s . house is to the 
south of the land while the defendant’s 
house is to the north thereof. The plain- 
tiff did not claim that the land was 
his ‘private property, but he claimed that 
it was mot a public street and only the 
owners and residents of the houses 10 
the south of that lane had a right to use 
it. The closure of the two windows, 
opened by the defendant in the two 
rooms om the first floor of his house, 
was sought on the ground that they in- 
fringed the plaintiffs privacy and the 
defendant, was sought to be prevented 
from discharging the dirty water of his 
house through the lane on the ground 


that it was not a public street and he. 


could discharge the same through _ the 
public street to the north of his house. 
« % So far as the alleged infringement 
of the right of privacy is concerned, it 
has been found by the two Courts below 
that only 4 part of the one of the two 


windows overlooks the open courtyard 
in the front of the plaintiffs 
house, learned counsel for the 
plaintiff urged that the right of 


privacy was a well-recognised custom- 
ary right in this part of the 
country and the two Courts below were 
in error in not ordering the closure of 
the windows. Before looking into the 
cases relied upon by the learned counsel, 
I must also observe that the window 
overlooks the outer 
plaintiff’s house and not the inner court- 
yard. That outer courtyard opens on 
_|the 5 wide lane between the houses of 
the parties and even before the construc- 
tion of the first floor of the defendant’s 
house, it was overlooked completely 
from the open roof of his house. There 
could be, in my opinion, no right of pri- 
vacy in respect of an outer courtyard 
of one’s house which opens on the street 
in the front. of the house. The right of 
privacy used to be recognized in respect 
of the inner courtyard. ‘4 
4. Learned counsel’ for the 
cited the case of Ganeshi 
Smt. Rasool Fatima (1976 All WC 605): 
(AIR 1977 All 118) in-which M. Hamid 
Hussain, J., was rather critical of the 
decision of Dhavan, J., in Basai v. Hasan 
Raza Khan (AIR 1963 All 340) and re 
ferred to certain old decisions which 
show that the right of - privacy was a 
well-recognized customary right in this 
part of the country and said that it was 
not open to a learned single Judge‘ of 
this Court to.go against: the. decisions: af 


appellant 
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courtyard of the 


Lal V: 


AH. 343; 


a Division Bench. With respect { would: 
observe that the right of privacy beingi 
a customary right, it is always open to 
the Court to sse whether the custom is, 
in the cincumsiances, reasonable and 
whether it has ceased to be enforceable 
by desuetude. Be that as it may, the 
customary right of privacy may be said 
to exist only in respect of the inner! 
courtyard, and the imner parts of a 
house inhabited by women and cannot. 
by any stretch, be said to exist in re- 
spect of the outer Court yard of a house 
which opems on the front street, The 
decision in Kumi Behari v. Brij Behari 
Lal (AIR 1947 Oudh 139) is also of no 
help. The customary right of privacy 
was found to exist in that case “in the 
plains of the United Provinces”. Dehra- 
dun is on the hills and, at any rate, not 
in the plams. Moreover, it was held in 
that case that it is not every infringe- 
ment of privacy which is actionable, It 
must be shown that there has been a 
substantial and material infringemerit 
of privacy. The right of privacy can- 
not be carried to an oppressive length. 
Each case must be decided upon its own 
peculiar facts in determining. whether 
there thas or has not been a substantial 
infringement of the right of privacy and 
lastly, in that case, the fact that the 
plaintiff's residential portion was over- 
looked from the open roof of the second 
storey of the defendants’ houses was 
found sufficient for holding ‘that the con- 
struction of a room roofed with tin and 
having five doors in place of the open 
roof did mot make any such material 
alteration as to justify the closure of the 
doors. In the present case also the pla- 
intifPs courtyard was overlooked from 
the roof of the defendani’s ‘house. ‘The 
construction of the room on the first 
floor and putting of the windows in 
question does not in any manner ‘increase 
the chances of overlooking the plain- 
tiffs courtyard from: the defendant's 
house. Indeed, the -change of doing so 
would be much less now, , 


5. As to the flowing. of the dirty 
water of the defendant’s house through, 
the drain on the 5’ wide lane in front 
of. the plaintiffs house, it is clear that, 
the lane is- not. the private property ofi 
the- plaintiff and that: being so, ali the, 
owners of the houses whether to the 
south of the lane like the plaintiff or to, 
the north of, the lane like the defendant,’ 
have a right to use the lane. Nothing. 
has been shown to me ‘to: réstrict the’ 
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right to use the lane only by those who 
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have their houses to the south of it. 
What was urged was that the lane was 
not a public street and did not vest in 
the Municipal Board. That only means 
that the Municipal Board may not be 
liable to maintain it or to clean it but 
that does not show that the defendant 
has no right to use it. The fact that the 
defendant has a lane to the north of his 
house also does mot mean that he can- 
not use the lane to the south of his 
house, i 
6. The appeal fails and is dismissed 
with costs, 
Appeal dismissed. 
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National Thermal Power Corpn. Appli- 
cant v. Raghunath Pd. and others, Op- 
posite Parties, 
Mise. Application No. Nil of 1980 in 
First Appeal No. 82 of 1980, D/- 7-5-1981. 


(A) Land Acquisition Act (1 of 1894), 
S. 54 — Appeal under — Who can file 
— Corporation for whose benefit land is 
acquired if can file appeal. 


Where the land is acquired for the be- 
nefit of a Corporation and the amount 
of compensation is payable by it, such 
a Corporation is an interested person, 
entitled to take part in proceedings be- 


fore the District Judge on reference 
under S. 18 and to file appeal under 
S. 54 before the High Court against 


judgment of the District Judge. . 
(Para 6) 

(B) Limitation Act (36 of 1963), Arti- 
cle 116 (a) — Land acquisition case — 
Date of order of District Judge — Judg- 
ment pronounced in absence of parties — 
Limitation for filing appeal would run 
from date of knowledge, (Land Acquisi- 
tion Act (1894), Section 54), 


If the judgment is pronounced in the 
absence of the parties or their counsel 
on a date of which no notice is given to 
them and if the date on which the judg- 
ment was pronounced is taken into ac- 
count for the purpose of computation 
of limitation great injustice will be 
caused to the party concerned without 
any fault on its part. In the absence of 
communication of the order, right of the 

party concerned cannot’ be affected. 
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Power Corpn. -v, Raghunath Pd, A.I. R. 
Ordinarily an order takes effect on its 
communication to the ‘parties. Com- 


munication is the essential 
an order. This is a basic 
fairplay and natural justice. Accordingly 
the party should be given notice of the 
award or the order and in the absence 
of notice, limitation for filing appeal 


element of 


element of. 


` 


would run from the date the party ac- ° 


quires knowledge of the order. 
(Paras 7, 9, 13, 16) 
For the purpose of filing appeal, the 
party concerned must have full know- 
ledge of the decree or order, A vague 
knowledge that some decree has been 
passed in proceedings against the party 
concerned is not suficient. When the 
appellant (National Thermal Power 
Corpn.) for the first time got the full 
details of the order of the District Judge 
by the letter of the Special Land Acqui- 
sition Officer dated 19-3-1980, so the 
date of knowledge would be the date of 
receipt of that letter. Since the appel- 
lant filed appeal on 22-4-1980, it was 
well win? time, Case law discussed. 
(Paras 18, 19, 23) 
(C) Limitation Act (36 of 1963), Sec- 
tion 5 — Land acquisition appeal — 
Delay in filing — Appellant Corporation 
for the first time came to know details 
of District Judge’s order on 19-3-1989 — 
Corporation applying for copy on 27-3- 
1980 — Copy received on 3-4-1980 — 
Appeal filed on 22-4-1980 — Held, ap- 
pellant made out sufficient cause for 
condoning delay, (Land Acquisition Act 
(1894), Sec. 54). (Paras 21, 23) 


Cases Referred : Chronological Paras 
AIR 1980 SC 1118 6, 22 
1980 All Civ. J. 331 13 
1980 All Civ. J. 345 (FB) 6 
1979 All Rent Cas 170 13 
AIR 1977 All 1:1976 All LJ 683 (FB) 22 
1977 All WC 143 13 
AIR 1975 SC 2085 9, 14, 15; 16 
AIR 1971 Bom 341 6 
1970 SCD 298 22 
AIR 1970 Mad 271 (FB) 10, 11 
AIR 1968 SC 366 6 
AIR 1967 SC 1384:1967 All LJ 685 19 
AIR 1967 Orissa 180 6 
AIR 1965 SC 458 14, 15, 16 
AIR 1965 Raj 82 13 
AIR 1964 SC 215 12 
AIR 1964 All 228 13 
AIR 1963 SC 1604 8, 11 
AIR 1961. SC 1500: 1961 All LJ 650 

. 7, 11, 13, 16 
_ ATR 1939 Cal 669 : 6 
AIR 1929 All 485 ... 10 


1981- National Thermal Power Corpn. v, 
AIR 1927 Nag 1 (FB) 10,-11 
AIR 1923 Bom 193 18 

K. N. SINGH, J.:— This application 


under S. 5 of the Limitation Act has been 


made by the National Thermal Power 
Corporation through the General Mana- 
ger, Singrauli Thermal Power Project, 


Shakti Nagar, Mirzapur, for condonation 
of delay in filing the appeal against the 
judgment and decree of the District 
Judge, Mirzapur, dated 19-9-1979 enr- 
hancing compensation payable to the re- 
spondents Nos. 1 to 4.. 


2. The State Electricity Board, Uttar 
Pradesh required land for construction 
of a Thermal Power Station in the Dis- 
trict of Mirzapur. On its request the 
State Government issued . notification 
under Section 4 (1) of the Land Acquisi- 
tion Act, 1894, proposing to acquire 
about 1,412,02 acres of land situated in 
16 villages in the District Mirzapur, On 
19-10-1976 a notification under Sec. 6 of 
the Land Acquisition Act was issued for 
the purpose of construction of 2000 Mẹ- 
gawatt Super Thermal Power Station at 
Kota and for construction of metal road 
from Bina to Power Station site in the 
district of Mirzapur by the U. P. State 
Electricity Board. The appellant is a 
State undertaking registered under the 
Companies Act, of which all the shares 
are held by the President of India. The 
Corporation was incorporated in Novem- 
ber. 1975, its main object is construc- 
tion of larger size Thermal Power Sta- 
tion and associate transmission lines in 
the Central Sector. Somewhere in Dec- 
ember, 1976 the State Government and 
the. State Electricity Board both agreed 
to transfer the construction of the pro- 
posed Thermal: Power Station along with 
the entire project to the corporation. 
Under the agreement, the compensation 
for the land acquired in pursuance of 
the aforesaid notification was to be paid 
by the appellant corporation. : 


3. On 17th January, 1978, the Special 
Land Acquisition Officer, Varanasi, after 


_ considering the objection of the affected 


land owners made his award under 
which respondents Nos. 1 to 4 who are 
real brothers were awarded a sum of 
Rs. 2,47,852.09 as compensation for an 
area of 145 bighas 18 biswas of their 
land acquired for the purpose of the 
said project. After the award the pos- 
session of the land was entrusted to the 
appellant corporation on 19-1-1978. Re- 
spondents Nos. 1 to 4 were not satisfied 
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with the amount of compensation award- 
ed to them, they made application before 
the Collector .for making reference to 
the District Judge under Section 18 of 
the Act. The Collector made the refer- 
ence to the. District Judge, Mirzapur. 
Reference proceedings were taken before 
the District Judge. The Collector, Mirza- 
pur. was party to those proceedings, The 
appellant corporation was not a party to 
those proceedings and no notice was 
issued to it and it did mot take any part 
in the proceedings, even though the 
District, Judge was aware that the ap- 
pellant corporation was interested as 
the project was being carried out by it 
and it was liable to pay compensation. 


The District Judge, Mirzapur, by his 
judgment dated 19-9-1979 enhanced the 
compensation awarded to the respon- 
dents No. 1 to 4 in all the District Judge 
awarded a sum of Rs. 11,26,672 as com- 
pensation for the land, together with 
trees, houses and well standing on the 
land, He further directed that the res- 
pondents should be paid interest at the 
rate of 6 per cent from the date of 
delivery of possession to the date of 
actual payment. The Collector, Mirza- 
pur, who was party to the proceedings 
did not file appeal before this court 
against the judgment and decree of the 
District Judge, dated 19-9-1979 instead 
the appellant corporation filed appeal 
against the order of the District Judge 
before this court in accordance with 
Section 54 of the Land Acquisition Act 
read with Section 96 of the Civil Pro- 
cedure Code. The appeal was presented 
to this court on 22-4-1980 with a delay 
of 120 days. The appellant corporation 
has filed this application for condona- 
tion of delay in filing the appeal. 


4, Sir S. P. Gupta learned counsel 
for the appellant corporation urged that 
the appeal has been filed within 90 days 
from the date the appellant corporation 
acquired knowledge of the judgment and 
order of the District Judge. The appel- 
lant corporation acquired knowledge of 
the District Judge’s order on 19th March, 
1980 and it filed’ the appeal on 22-4-1980 
well within time. There is thus no de~- 
lay in filing the appeal. In the alterna- 
tive he urged that if there be any de- 
lay in filing the appeal, the appellant 
has made out sufficient cause for condo- 
nation of the same under Section 5 of 
the Limitation Act. We would now con- 
sider the submissions in seriatim as 
made before us, l i 
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5. Reference under Section 18 of the 
Land Acquisition Act, hereinafter refer- 
red to as the Act, is- made to the Dis- 
trict Court and the proceedings which 
are taken by the District Judge are judi- 
cial in nature. On receipt of the refer- 
ence the District Judge is required to 
determine the objection in a judicial 
manner, Under Section 20 of the Land 
Acquisition Act, he is required to serve 
notice om the objector as well as on 
persons interested in the objection. Sec- 
tion 22 lays down. that the proceedings 
shall be taken im open court and legal 
practitioners will be entitled to plead 
and act, Section 50 (2) provides that in 
proceedings under Section 18 of the Act, 
the local authority or company for 
whose benefit the land is acquired may 
appeal and adduce evidence for the pur- 
pose of determining the amount of com- 
pensation. Section 53 makes the provi- 
sions of Civil Procedure Code applicable 
to those proceedings before the District 
Judge. Since the Civil Procedure Code 
is applicable, the provisions of Order 20, 
Rule 1 of C. P. Œ. would also apply- 
Under Order 20, Rule 1, the court is re- 
quired io pronounce its judgment in 
open court on a date fixed by it and 
notice whereof should be given to the 
parties or to their pleaders, If judgment 
or order is announced after notice to the 
parties, limitation for filing appeal would 
run from the date of the judgment or 
order. . A 


6. In the instant case the land in dis- 
pute. has been acquired for the appel- 
lant and the District Judge was aware 
of it as the judgment under appeal men-, 
tions that the land has been 
for the purpose of the appellant corpo- 
ration and the compensation is payable 
by it. As the appellant was interested. in 
the amount of compensation payable to 
the objectors and further as the amount 
of compensation is payable by the apo 
pellant: corporation it is abundantly 
clear that the corporation was an inter- 
ested person and entitled to be ‘heard 
by the District Judge. There is no dis- 
pute that the District Judge did not 
issue any notice to the appellant corpo~ 
ration and it. did not appear in those 
proceedings and adduce evidence to con- 
test the claim of the respondent object- 


ors. In Sunderlal v. Paramsukhdas {AIR 
1968 SC 366), the scope of the expres-. 


sion “person interested”: was considered 
and it :was held that a person claiming 


interest in compensation -to be :awarded- 


\ 
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to an objection is a person interested 
In Himalayan Tiles and Marbles (P.) 
Ltd. v. Francis Victor Coutinho (AIR 1980 
SC 1118), the Supreme Court held that a 
company, local authority or a person for 
whose benefit the land is acquired is an 
interested person and it has right ta ap- 
pear and contest the proceedings, 


The Supreme Court set aside the con- 
trary view taken by the Bombay High 
Court in Himalayan Tiles and Marbles 
(P.) Ltd.-v. Francis Victor Coutinho 
(AIR 1971 Bom 341) and it further dis- 
appreved the contrary view of the Cal- 
cutta and Orissa High Court in ComiJla 
Elec. Supply Ltd. v. East Bengal Banik 
Ltd, Comilla (AIR 1939 Cal 669) and 
State of Orissa v. Amaranda Pratap 
Singh (AIR 1967 Orissa 180). In Gordham 
Housing Society v. Behari Lal (1980 All 
Civ J 345), a Full Bench of our court 
held that a co-operative society for 
whose benefit the land was acquired was 
entitled to file appeal before the High 
Court against the judgment and decree 
passed in reference by the District Judge 
as the society was a person interested 
in compensation. The Full Bench fur- 
ther held that even though the company 
or society for whose benefit the land is 
acquired may not strictly be a party ta 
the proceedings but undoubtedly such a 
company or society is an interested per- 
son to file appeal after obtaining leave 
of the Court. 


These decisions make it amply clear( 
that the company for whose benefit. landi 
acquisition proceedings are taken is an 
interested person, entitled to take part 
in proceedings before the District Judge} 
and to file appeal before the High Court} 
against judgment of the District Judge 

7. Section 54 of the Act provides for 
appeal to the High Court against the 
judgment and decree of the District 
Judge passed in reference proceedings. 
in accordance with the provisions of the- 
Code of Civil Procedure, Section 96 of 
the C. P. C. provides for appeal to the 
High Court from the original decree. 
Limitation for filing appeal before the 
High Court against a decree or order of 
the District Judge under the Code of 
Civil Procedure is 90 days from the date 
of the decree or order as prescribed by 
Article 116 (a) of the Limitation Act. 
It would he seen that the limitation for’ 
filing appeal before the High Court 
commences fram “the date of.the decree. 
or ‘order’: According. to the strict literal 
meaning the period: of 96 days would be 
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: computed 
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from the date. the judgment 
er order is pronounced, >. zs 


The question arises when the period 
of limitation will commence if. judgment 
is pronounced in the absence of the par- 
ties or their counsel on a date of which 
no notice is. given to them. If thé date 
on: which the judgment was pronounced 
is taken into account for the purpose of 
computation of limitation great in- 
justice would be caused to the party 
concerned without any fault on its part. 
It is well settled that in the absence of 
communication of the order, right of the 
party concerned cannot be affected. 
Ordinarily an order takes effect on its 
communication to the parties, Commu- 
Imication is the essential element of an 
order, this is-a basic’ element of fairplay 
and natural justice; In Raja Harish 


- Chandra Raj Singh v. Deputy Land Ac- 


quisition Officer (AIR 1961 SC 1500), the 
Supreme Court considered the expression 
“the date of the Collectors award” as 
occurring in Section 18 (2) (b) of the 
Act. The Supreme Court observed {at 
pp. 1504 and 1505) :-— : 


“Where the rights of a person are af 
fected by any order and limitation is 
prescribed for the enforcement of the 
‘remedy by the person aggrieved against 
the said order by reference to the mak- 
ing of the said order, the making of 
the order must mean either actual or 
constructive communication of the said 
order to the party concerned. So the 
knowledge of the party affected by the 
award made by the Collector under Sec 
tion 12 of the Land Acquisition Act, 
1894, either actual or constructive is an 
, essential requirement of fairplay and 
natural justice. Therefore, the expres- 
sion “the date of the award” used in 
, proviso (b) to Section 18 (2) of the Act 
must mean the date when the award is 
‘mown by him either actually or con- 
structively. It will be unreasonable to 
construe the words from the date of the 
Collector's award used in the proviso to 
aac 18 in a literal or mechanical 


"8. The Supreme Court again consid- 
ered the questioa in State ‘of Punjab v. 
Quisar Jehan Begum (AIR 1963 SC 1604). 
On an application made by Quisar Jehan 
Begum the Collector made a referencé 
to the Court under. Section 18 of ‘the 
Land Acquisition Act for determining 
compensation, On behalf of the State 
an objection was raised that the refer- 
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ence was incompetent .as the -application 
was made beyond the period prescribed 


‘in Clause (b) of the proviso to Section 18 


of the Land Acquisition Act: The award 
‘was given by Collector on October 25, 
:1953.. The objector made’ the application 
‘for mterim payment of .compensation on 
December 25, 1954, but the requisite ap- 
plication .for making reference to the 
civil court was made on September 30, 
1955 almost after a period of two years 
from the. date of the award.: The State 
taised the plea that the reference was 
incompetent as the application under 
Section 18 had been made beyond six 
months from the date of the award. The 
Supreme Court repelled the contention 
and observed (at p. 1604):— . a 


“A literal and mechanical construction 
of the words “6 months from the date 
of the Collector’s award” occurring in 
the second part of clause (b) of the pro- 
viso would not be appropriate and the 
knowledge of the party affected by the 
award, either actual or constructive, be- 
mg an essential requirement of fairplay 
and natural justice, the expression used 
in the proviso must mean the date when 
the award is either communicated ta 
the party or is known by him ` either 
actually .or constructively, Whether the 
award was never communicated to the 
party, the question is when did the party 
kmow the award either actually or con- 
structively.” 

9.. In Madan Lal v. State of U. P 
(AIR 1975 SC 2085) the Supreme Court 
again -construed the expression “date of 
order” . for the purpose of computing 
limitation for filing appeal under Sec- 
tion 17 of the Indian Forest Act, 1927. 
Section 11 provided limitation of three 
months from the date of the order for 
filing appeal. The Supreme Court held 
that limitation would run from the date 
the aggrieved party came to know of 
the order and not from the date the 
order was actually passed.. The law as 
declared by the Supreme Court in the 
aforesaid decision makes it amply clear 
that, it is fundamental principle of jus- 
tice that a party: whose rights are af- 
fected must have notice of the order 
and in absence of such notice, his righi 
to appeal cannot be taken away without 
there being any fault on his part. Fair- 
play and natural justice require that 
the party should be given notice of the| 
award or the order and in the absence: 
of notice, limitation for filing appeal 
would run- from the date the party ac- 
quires knowledge of ‘the order, ` j 
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10. Learned counsel for the respon- 
dents urged that Article 116 (a) of the 
Limitation Act contemplates that. the 
period of 90 days should be computed 
from “the date of the order” and not 
from “the date of knowledge of the 
order”, He emphasized that if limitation 
‘was intended to run from the date of 
knowledge, the Limitation Act would 
have made specific provision to that ef- 
fect. In this connection reference was 
made to Articles 3, 4, 59, 102, 120, 121 
and 123 which provide that the limita- 
tion shall run from the date of know- 
ledge. The scheme of the Limitation Act 
makes the legislative intent clear that 
the limitation for filing appeal against 
the order of the District Judge would 
run from the date the order was pro~ 
nounced in court and not from the date 
the appellant corporation acquired 
knowledge of that order. He placed re- 
liance on a number of decisions report- 
ed in Umda v. Rupchand (AIR 1927 Nag 
1) (FB), Baldeo Prasad Shukul v. Sukh- 
deo Prasad Shukul (AIR 1929 All 485), 
Parasuram Odayar v. Appadural Chetty 
(AIR 1970 Mad 271) (FB). In our opinion 
none of these decisions support the re- 
spondents’ contention. 


1i. In H. A. Aziz v. Kilyoboy (AIR 
1927 Nag 1), a Full Bench considered 
the question whether an applicant could 
claim as a matter of right a deduction 
of the period between judgment and 
signing of the decree, when his applica- 
tion for a copy was not filed until after 
the signing of the decree. The Full 
Bench had no occasion to consider the 
question which is before us. In Baldev 
Prasad Shukul v. Sukhdeo Prasad Shu- 
ku] (AIR 1929 All 485), it was held that 
an application for review of an order 
was barred by limitation under Art. 173 
(ald Limitation Act) if it was not filed 
within 90 days from the date of the 
order sought to be reviewed, In this 
connection the Bench observed that the 
fact that the judgment-debtor had no 
knowledge of the order made no differ- 
ence as it was open to him to apply 
under Section 5 of the Limitation Act 
for extension of the period of limitation 
if in fact he could prove that he had 
no knowledge. 


. In Parasuram Odayor v. Appadural 
Chetty (ATR 1970 Mad 271) a Full Bench 
of that Court considered the scope of 
Article 166 of the Limitation Act of 1908 
corresponding to Article 127 of the 
Limitation Act of 1963 which prescribed 
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Limitation of 30 days for setting aside 
sale in execution of a decree. The ques- 
tion was whether limitation would run 
from the date of the sale as provided 
by Article 127 or from the date of the 
knowledge of the date of sale. The 
Bench held that it was not permissible 
to add the words “the date of the judg- 
ment-debtor’s knowledge of the sale” 
and as such limitation of 30 days would 
run from the date of the sale. . 


The Full Bench noted the two 
Supreme Court decisions jn Raja Harish 
Chandra Raj Singh (AIR 1961 SC 1500) 
and Quisar Jehan’s case (AIR 1963 SC 
1604) and observed that proceedings un“ 
der the Land Acquisition Act are quite 
different than the proceedings before the 
executing court. The Bench further laid 
emphasis that once notice is given to 
the judgment-debtor for holding the sale 
under Order 21, Rule 66 and if the date 
of sale is fixed after such notice, the 
judgment-debtor has actual and con- 
structive knowledge of the sale, there~ 
fore the judgment-debtor must file ap- 
plication for setting aside the sale with- 
in 30 days of the date of sale. In view 
of the distinguishing features as pointed 
out by the learned Judges of the Full 
Bench it is not possible to apply the 
principles laid down in that case in 
construing Article 116 (a) of the Limi- 
tation Act. 


12. Learned counsel then placed re- 
liance on the Supreme Court decision in 
Union of India -v. Ram Charan (AIR 
1964 SC 215) where it was held that 
limitation for an application to set aside 
abatement of suit would commence on 
the death of the deceased respondent. 
Article 171 (old Limitation Act 1908) 
did not provide that limitation shall run 
from the date of app@llant’s knowledge 
thereof. The court held that the period 
of limitation prescribed for making an 
application for setting aside abatement 
is three months under Article 177 of the 
I Schedule of the Limitation Act. The 
Court observed that the legislature ex- 
pected that ordinarily within 3 months, 
the plaintiff should know the death of 
defendant. Article 171 further préscrib- 
ed two months’ limitation for making 
application for setting aside abatement. 
In view of these two provisions the 
court held that the date of knowledge 
of the abatement was not relevant while 
construing Article 171. In our opinion 
Ram Charan’s case is distinguishable ‘as 
in that case the application for setting 
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aside the abatement was made by a 
party to the proceedings, Further no 


application for setting aside the abate- 
“ment within time prescribed under 
Article 171, had been made by the Gov- 
ernment. In the instant case the appel- 
lant corporation was not party to the 
proceedings before the District Judge 
and it had no notice of the judgment 


and order pronounced by the District - 


Judge. The principles laid down in the 
case of Ram Charan, therefore, do not 
apply to the instant case, 


13. The appellant’s contention is sup- 
ported by other decisions of High 
Courts, In Mata Prasad v. Dewakar 
Bharti (AIR 1964 All 228), the question 
was whether an appeal filed by the de- 
fendant against the judgment of the 

trial court was within time. The court 
held that since. no intimation was given 
to the defendant conveying the informa- 
tion of the date of the order, limitation 
for filing appeal should be deemed to 
commence from the date of knowledge 
ofthe passing of the order although ac- 
cording to strict interpretation, limita- 
tion should run from the date of the 
order. The court further held that if 
the appeal is filed within 30 days from 
the date of knowledge, there is no ques~ 
tion of condoning delay as the appeal 
would be within time. On coming to 
that conclusion the court placed reliance 
on the observations made by the 
Supreme Court in Raja Harish Chandra 
Raj Singh’s case (AIR 1961 SC 1500). In 
Bajrang Singh. v. State of Rajasthan 
< (AIR 1965 Raj 82), the question was 
whether the period of limitation of 
90 days as prescribed by Section 39 of 
the Rajasthan Land Reforms and Re- 
sumption of Jagirs Act against an order 
passed under Section 33 of the Act Com- 
mence from the date. of order is com~ 
municated to the parties concerned or 
from the date the order is actually pass- 
ed. A Division Bench held that when 
the legislature provided 90 days time for 
filing appeal from the date of the deci- 
sion, it had in mind the basic principles 
which have to be followed by a civil 
court in pronouncing its judgment in 
accordance with Order 20, Rule 1. If 
f the order was not passed in the persence 
of. the party, 
would commence from the date the 
party concerned received communication 
of the order. The view that limitation 
for filing appeal would. run from the 
Jdate of knowledge if the ‘order was not 


the period of limitation . 
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communicated to the party . concerned 
andithadno notice of the date of judg- 
ment or order was accepted in Jagdamba 
v. Gram Samaj (1977 All WC 143), Nar- 
endra Nath Ghai v. State of U.P, (1979 
All RC 170) and Narendra Kumar v., 
Board of Revenue (1980 All Civ J 331). 
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14. Learned counsel for the respon- 
dent further urged that while construing 
the provisions of Limitation Act, equit~ 
able considerations have no place, The 


, expression date of the order could not 


mean “the date of the knowledge of the 
order” merely on the ground of hard- 
ship and inconvenience. He placed reli- 
ance on the Supreme Court decision in 
Municipal Board Pushkar v. State 
Transport Authority (AIR 1965 SC 458).: 
In that case the scope of the expression 
“date of the order” as occurring in Sec- 
tion 64-A of the Motor Vehicles Act 
1939 was considered. Under that provi- 
sion an application in revision could be 
entertained by the State Transport Ap- 
pellate Tribunal if made within 30 days 
of the date of the order, The Supreme 
Court observed that the words “date of 
the order” could not mean the date of 
the knowledge of the order im absence 
of clear indication to that effect. No 
doubt, observations made by the, 
Supreme Court in that case support to 
respondent’s contention but the Supreme 
Court determined the question on the 
particular facts of the case, The obser- 
vation of the Supreme Court is confined 
to the facts of that case. But even as- 
suming that those observations apply to 
the proceedings under the Land Acqui- 
sition Act, the Supreme Court has ex- 
plained the same in Madan Lal v, State 
of U. P. (AIR 1975 SC .2085). 


15. In Madan Lal’s case the question 
was whether an appeal filed under Sec- 
tion 17 of the Indian Forest Act, 1927 
against the order of the Forest Settle- 
ment Officer passed under Section 11 of 
the Act was within time. Section 17 
provided for appeal against the order of 
the Forest Settlement Officer. “The ap” 
pellate authority held that the appeal 
filed on behalf of the State was within 
time as the department had no know- 
ledge of the order of the Forest Settle- 
ment Officer, It further held that the 
limitation for filing appeal would: mm 
from the date the State acquired know- 
ledge of the order. Madan Lal filed a 
writ petition challenging the order of 
the. appellate Tribunal . on the ground 
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that the Tribunal had ‘no jurisdiction to 
entertain the appeal as it was barred 
by time. The High Court dismissed the 
writ petition of Madan Lal and it up- 
held the appellate Tribunals order 
treating the appeal within time, Madan 
Lal took up the matter in appeal be- 
fore the Supreme Court, to assail the 
judgment of the High Court and the Ap- 
pellate Tribunal, Reliance was placed 
on the earlier decision of the Supreme 
Court in Municipal Board Pushkar’s ‘case 
(AIR 1965 SC 458) where the court had. 
held tha: the date of the order could not 
mean the date. of knowledge of the 
order.. 


16. The Supreme Court distinguished 
the case and observed that on the special 
facts of that case observations were 
made that the date of the order could 
not mean the date of knowledge. The 
Supreme Court referred to its decision 
in Raja Harish Chandra Raj Singb’s case 
(AIR 1961 SC 1500) in holding that it 
is a fundamental principle of justice 
that parties whose rights are affected 
must have notice of the order and in 
absence of such notice the aggrieved 
parties’ right to file appeal cannot be 
‘taken away. The Supreme Court upheld 
the Appellate Tribunal’s finding that the 
limitation for filing appeal would run 
‘from the date the State acquired know- 
‘ledge of the order, even after consid- 
‘ering its earlier decision in Municipal 
Board, Pushkar’s case (AIR 1965 SC 458). 
In view of the later decision of Supreme 
‘Court in Madan Lal’s ease (AIR 1975 SC 
2085), it is not possible to accept the 
jrespondents’ contention. Since the ap- 
Ipellant had no notice of the order of 
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17. ‘Learned counsel for the respon- 
dents then urged that the appellant had 
‘acquired knowledge of the District 
Judge's order on 19th January, 19898, 
when it received the letter of the Spe- 
cial Land Acquisition Officer, Varanasi 
dated 10-1-1980. But even thereafter 
appeal was not filed within time. On 
perusal of that letter we find that “it 
was addressed to Tehsildar and a copy 
was endorsed to the appellant. It stated 
that the respondents ‘had obtained a 
decree: from the District Judge, Mirza- 
pur and the decretal amount was to be 
paid to them, any delay made in pay- 
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ment would increase the liability of 
interest, Apart from this information, no 
other details were mentioned in the let- 
ter. The Senior Administrative Officer of * 
the appellant corporation made enqui- 
ries from the Special Land Acquisition 
Officer, The Special Land Acquisition 
Officer by his letter dated 20-2-1980 in- 
formed the corporation that against the 
District Judge’s order, no appeal would 
be filed as advised by the Deputy Depo- 
sit (sic) the amount so awarded. 


The corporation thereupon made er 
quiries about the details of the decree 
from the Land Acquisition Officer and 
who by his letter dated 19-3-1980 gave 
the details of the decree passed by the 
District Judge, Mirzapur. On receipt of 
that letter the Senior Administrative 
Officer. of the corporation took steps for _ 
obtaining copy of the judgment for fil- 
ing appeal, It is thus clear that the ap- 
pellant came to know of the details of 
the District Judge’s order on the receipi 
of the letter dated 19-3-1980. The date 
of the knowledge would thus fer (sic) 
after 19th March, 1980 and not 19-1- 
1980 when it had received only a vague 
intimation of the ordez of the District 
Judge. ; A 

I8. For the purpose of filing appeal, 
the party concerned must have full 
knowledge of the decree or order, A 
vague knowledge that some decree haz 
been passed in proceedings against the 
party concerned is not sufficient, In 
Bapurao Sakharam Karmarkar v. Sadhu 
Bhivba Gholap (AIR 1923 Bom 193), the 
question of sufficiency of knowledge for 


ve 


‘the purpose of computing limitation un- 


der Article 164 (old Limitation Act) was 
considered, Macleod, C. J. observed — 


`~ “We think the words: of the article 
mean something more than mere know- 
ledge that a decree had been pasged in 
some suit in some court against the ap- 
plicant. We think it means that the ap- 
plicant must have knowledge not mere- 
ly that a decree has been passed by some 
court against him, ‘but that particular 
decree has been passed against him in 
aparticular court in favour of a parti- 
cular person for a particular sum. A judg- 
ment-debtor is not in such a favourable 
position as he used to be when he had 
thirty days from the time when execu- 
tion was levied against him. But we do 
not think that the legislature meant to 
go to the other extremé by laying down 
that time began to- run from the time 
the judgment-debtor might Have receiv- 
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ed some vague information -that a ‘deere 
had been passed against him.” a 
19. The abové observation was quoted 
„with approval’ by Supreme Court’ in 
"Panna Lal v. Murari La) (AIR 1967 sc 
1384), -The Supreme Court further ob- 
served — 


“the test of sufficiency is not what the 
information would mean to a stranger, 
but what it meant to the defendant in 
the light of his previous dealing with 
the plaintiff and the facts and circum- 
stances known to him, If from the in- 
formation conveyed to him the defen- 
dant has knowledge of the decree sought 
to be set aside, time begins to run 
against him under Article 164. It is not 
necessary that a copy of the decree 
should. be served. on the defendant. It 
is sufficient that the defendant has 

“knowledge of the material facts con- 
cerning the decree, so that he has a 
clear perception of the injury suffered 
by him and can take effective steps to 


set aside. the decree.” Applying the test- 


laid down by the Supreme Court to the 
facts of the instant case, we find no rea- 
sons to accept the respondent's conten- 
tion that the appellant had acquired 
knowledge of the decree on 19-1-1980. 
As noted earlier the appellant for the 
first time got the full details of the order 
of the District Judge by the letter of 
the Special Land Acquisition Officer 
dated 19-3-1980, so the date of know- 
ledge would be the date of receipt of 
that letter. Since the appellant filed ap- 
peal on 22-4-1980, it is well within time. 


~ 20. Coming to.the second question 
raised by the appellant’s counsel that 
even if the date of the order for filing 
appeal is taken to be the date when the 
District Judge actually passed. the order, 
the delay in approaching this court is 


liable to be condoned. He urged that the. 


appellant was not a party to the pro- 
ceedings, it had no notice of the date 
when the order was to be pronounced 
and on receipt of the information about. 


the order, it acted diligently in obtain-- 


ing the details of the order for filing the. 
appeal. ‘We would now consider the 
averments made in the respective affi- 
davits, Sri O. P. Gupta, Law .Officer of 
#the appellant-corporation has filed aff- 
davit explaining the delay. In his affi- 
davit he has asserted that the appel- 
lants headquarter is situated at Delhi 
and its office at Shakti Nagar in District 
Mirzapur is at about a distance of 200 
kilometres from the. City of Mirzapur ' 
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where the court af District Judge is 
situated, - ee 

The ‘ appellant corporation had no 
knowledge of the reference proceedings 
before the District Judge as such 
could not contest the proceedings. On 
receipt of the letter of the Special Land 
Acquisition Officer dated 10-1-1980, the 
corporation made enquiries from: the 
Special Land' Acquisition Officer and for 
the first time it came to know of the 
details of the order of the District Judge 
on receipt of the letter of the Special 
Land Acquisition Officer dated 19-3-1980. 
On receipt of that Ietter the corporation 
made enquiries from the court of the 
District Judge and made an application 
for’ obtaining copy of the judgment on 
27-3-1980. The copy was received on 
3-4-1980. The corporation thereupon 
authorized ifs Revenue Officer Sri 
K. S. P. Srivastava to obtain Tegal 
opinion of the cownsel at AMahabad, bul. 
due to bereavement in his. family Sri Sri- 
vastava could not proceed to Allababash 
Thereupon the corporation. deputed Sri 
O. P. Gupta, its Law Officer to file ap- 
peal. Sri Gupta filed appeal on 22-4-1980. 

2I. Eaghunath Prasad: respondent 
No. 1 has filed counter-afitdavit in oppo- 
sition to the application. for condoning: 
the delay. In his affidavit he has assert- 
ed that the officer of the appellant cor- 
poration had knowledge. of the proceed- 
ings pending before the District Judge 
as he had talked to them about the ref- 
erence proceedings pending in the court 
of District Judge. He has however not 
named any officer who may have been 
present im the court or with whom 
Raghunath ‘Prasad may have conversed 
regarding fhe proceedings before th? 
District Judge. His assertions are vague. 
Sri Raghunath Prasad has. further assert- 
ed that the District Judge had made 
local inspection of the land on May 20, 
1979 and om that date Govind Lal Amin, 
one of the employees of the appellant 
corporation was present at the spot and 
as such the corporation had full know- 


ledge of the: proceedings, 


In his rejoinder affidavit Sri O. P. 
Gupta has asserted that Govind Lal was, 
no doubt in service of the corporation 
but his services were dispensed with and 
he appears to have colfuded with the 
respondents, He has further asserted 
that Govind Lal was never deputed by 
the corporation to he present at the time 
of local inspection made by the District: 
Judge, im: fact,’ the corporation. had ‘na ‘ 
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knowledge about the local inspection 
made by the District Judge, Raghunath 
Prased has then asserted thata the cor- 
poration had sent its vehicle for pro- 
viding transport to the District Judge 
for the purpose of going to the spot but 
Sri Gupta has denied this allegation. 
The respondents have failed to place any 
material before us in support of their 
contention that the corporation had 
knowledge of the proceedings or that il 
had knowledge of the judgment or order 
of the District Judge prior to 19-3-1980. 
The averments contained in the affidavit 
of Sri Raghunath Prasad are vague, On 
perusal of the affidavit filed by the par- 
ties, we are satisfied that the appellant 
corporation has made out sufficient cause 
for condoning the delay in filing the ap- 
peal. We, therefore, allow the applica- 
tion and condone the delay, if any, in 
filing the appeal. 


22, Learned counsel for the respondents 
then urged that the appeal against the 
judgment and decree of the District Judge 
is not maintainable by. the appellant cor- 
poration for whose benefit the land in 
question was acquired. According to 
the learned counsel appeal, if any, could 
be filed by the State or the Collector 
and not by the appellant corporation. 
He placed reliance on the Supreme Court 
decision in Municipal Corpn. of Ahme- 
dabad v. Chandu Lal Shamaldass Patel 
(1970 SCD 298). On the other hand, 
learned counsel for the appellant urged 
that the decision of the Supreme Court 
in Himalayan Tiles and Marbles (Pvt.) 
Ltd. v. Francis Victor Coutinho (AIR 
1980 SC 1118), is a direct authority for 
the proposition that the company or the 
local authority is competent to file appeal 
against the judgment and order of the 
District Judge. Learned counsel for the 
respondents further urged that as there 
is conlict in the aforesaid two decisions 
of the Supreme Court, the earlier view 
taken by the Supreme Court should be 
accepted and the appeal should be dis- 
missed, ` 


It is settled principle of law that if 
there is conflict in two decisions of the 
Supreme Court comprising of equal 
number of Judges, the later decision 
should prevail (See AIR 1977 All 1) (FB), 
U. P. Road Transport Corporation v. 
The State Transport Appellate Tribunal, 
U. P. Lucknow. It is however, not 
necessary for us to express any final 
opinion cn the question of maintaina- 
bility of appeal as by our order dated 
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7-10-1980 while granting leave to appeal 
to the appellant, we. have already dir- 
ected that the question of maintain- 
ability of appeal should be considered at. 
the time of the hearing of the appeal. 
23. In view of the above observations 
we hold that there is no delay in filing 
the appeal and in the alternative the 
delay is liable to be condoned as the 
appellant has made put sufficient cause 
for approaching this Court with delay. 
We order accordingly. 
Order accordingly. 


` 
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DEOKI NANDAN, J. 
Ram Gopal, Appellant v. Man Chand, 
Respondent. , 
Second Appeal No. 1126 of 1968, D/- 
20-11-1980.* 

(A) Civil P. C. (5 of 1908), Order 6 
Rule 17 — Suit for eviction of tenant, 
after determination of tenancy, on hasis 
that accommodation was governed by 


"U. P. (Temporary) Control of Rent and 


Eviction Act (3 of 1947) — Amendment 
of plaint converting suit as one not gov- 
erned by U. P. Act 3 of 1947 as building 
was constructed in 1952 — Whether 
amendment changed cause of action. 
(U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947), Section 3 (1)). 
{Transfer of Property Act (1882), S. 111). 


The immediate cause of action for a 
suit between a landlord and tenant for 
the latter’s eviction is the determination 
of tenancy. That was done in the pre- 
sent case by the notice to quit. The _ 
notice stood unchanged. It could not, ~ 
therefore, be said that there was any 
change in the cause of action for the 
suit. The permission under Section 3 (1) 
of U. P. (Temporary) Control of Rent 
and Eviction Act (3 of 1947) or the several _ 
grounds specified in clauses (a) to (g) 
thereunder, do not constitute the cause 
of action for a suit for eviction against 
a tenant. They are only specific circum- 
stances in which a suit for eviction of 
a tenant from an accommodation gov- 
erned by U. P. Act 3 of 1947 is not bar- 
red, AIR 1958 All 774, Rel. on, (Para 17) 

Held, amendment of the plaint taking 
the suit out of the purview of U.P. Act (3, 
of 1947) on the ground that the building 








*Against judgment and decree of B. D. 
Agarwal 2nd Tem, Civil and S, J. D/- 
26-3-1969. 
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in question was constructed in 1952 did 
not change the cause of action. (Para 17) 


(B) Civil P.-C. (5 of 1908), Order 6, 


Rule 17 — Amendment of plaint allowed 


`, 


_ its service. The notice 


X. 


` by trial Court — Costs accepted by de- 


fendant’s counsel without any protest or 
objection — Defendant cannot subsequ- 
ently challenge propriety of amendment. 
(Para 16) 
(C) Transfer of Property Act (1882). 
Section 106 (U.P.) — 30 days’ notice — 
Notice D/- 12th July asking tenant te 
quit on 12th August or within such pe- 
riod as may be considered by tenant toe 
be legal limitation for vacating — Notice 
‘served on {4th July — Notice is of less 
than 30 days and, therefore, invalid, 


Where the tenancy is terminable by 
30 days’ notice as envisaged by Sec. 106 
(as amended in U, P.), the notice must 
be a notice of 30 days clear, between the 
date on which it is served and the date 
on which the tenancy is terminated. On 
the face of it, the notice in the instant 
case gives a month inasmuch as the 
notice is dated 12th July and the tenancy 
is terminated on or from 12th August 
but the period of one month given by the 
notice is not from the date of service of 
the notice but from the date on which 
it was written. The notice was served 
on 14th July, Even if the fact of the date 
of the service of notice is taken into con- 
sideration in construing it, in view of the 
liberty given to- the tenant to vacate on 
such date as he thought, the tenancy was 
determined, the date 12th August, leaves 
only 29 days complete after the date of 
would in that 
view be bad in law -and not good enough 
for determining the tenancy. The state- 
ment that the tenant could vacate on the 
date specified in the notice, that is, 12th 
August (which was less than 30 days 
after the service of the notice) or within 
such period as may be considered by the 
tenant to be the legal limitation for va- 
cating, could not be treated to be suffi- 
cient for upholding the notice as valid 
under Section 106. These words only 
gave the tenant an option to vacate on 
12th August, which was the date on 
which the landlord had purported to 
terminate the tenancy, or to vacate by 
such date as the tenant thought was the 
last day of the legal limitation for vacat- 
ing. In law a tenant was not under 
any obligation to vacate unless the ten- 
ancy was terminated by a proper notice 
under Section 106; and that the notice 
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failed to’ achieve, in spite of all the in- 
tentions of the notice giver, by stating 
that the tenancy was terminated from 12th 
August, AIR 1952 All 32 and AIR 1949 
All 173 and AIR 1963 All 54 and AIR 
1974 Ali 402 and AIR 1978 All 546, Dis- 
tinguished. (Paras 22, 23, 24) 


Cases. Referred : Chronological Paras 


AIR 1978 All 546 22 
AIR 1974 All 402: 1974 All LJ 381 21 
AIR 1963 All 54 24 
AIR 1958 All 774: 1957 All LJ 804 17 
AIR 1952 All 32:1952 All LJ 24 24 
AIR 1949 All 173 24 


(1884) 26 Ch. D. 
Smith 


Rama Nand, for Appellant; 
Kumar and A. K. Banerji, for 
dent. 


JUDGMENT :— This is defendant’s 
second appeal in a suit for ejectment 
from, and rent and damages in respect 
of a shop. 


2. The appellant became a tenant of 
the shop in the year 1962 under a Sar- 
khat dated 3rd March, 1962, on payment 
of Rs. 32/- p. m. as rent. By a notice 
dated 12th July, 1966 rent for the pe- 
riod of 18 months from 3rd January. 
1965 to 2nd July, 1966 was demanded 
from the appellant and his tenancy was 
also purported to be terminated by the 
same notice (Ext. 1) with effect from 
12th August, 1966. A reply dated. 20th 
July, 1966 was sent by the defendant 
and the rent demanded was also remitted 
in full by moneéy-order on 27th July, 
1966. But the plaintiff refused to re- 
ceive the same on 5th August, 1966, 
whereupon it is said to have been depo- 
sited in Court under Section 7-C of the 
U. P. (Temporary) Control of Rent & 
Eviction Act, [JI of 1947, on the 9th 
August, 1966, vide Ex. A-3. 

3. The notice dated 12th July, 1966, 
expressly stated that if the rent demand- 
ed was not paid within “30 days” of its 
receipt the defendant-appellant would 
be liable to be evicted under Sec. 3 (a) 
of the U. P. Rent Control and Eviction 
Act.’ It further stated that the plain- 
tiff-respondent, since deceased and now 
represented by his legal representatives, 
did not want to keep the defendant-ap- 
pellant as tenant in the house, hence his 
tenancy was terminated from 12th Au- 
gust, 1966 and he was given notice to 
vacate the house and deliver possession 
of the house and pay the rent till then 
to-the plaintiff, by that date (12th Au- 
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gust 1966) or within such time as he, the 
defendant thought was the legal: limita- 
tion for vacating the house. 

4. In the plaint also there is an ex- 
press mention of the said notice as a 
notice under Section 3 of the "U. P. Rent 
Control Act? and Section 106 of the 
“T, P. Act’, in paragraph 3 thereof; and 
again in paragraph 7 thereof whereia 
the dates of the accrual of cause of 
action are given. It can thus be said that 
the plaintiff deemed the giving of notice 
under Section 3 of the U. P. Act num- 
ber IIp of 1947 as an integral, essential 
part of the cause of action, as pleaded 
in the plaint. f 

5. The defence set up by the defen- 
dant-appellant in his written statement 
filed on 9th November 1966 was that the 
rate of rent agreed upon was Rs. 25/- 
p.m, although the plaintiff had by 
coercion obtained the rent note for 
Rs. 32/- p. m, and other such pleas 
were also raised, but the material pleas 
were that the defendant had remitted 
the rent by money-order and on the 
plaintiffs refusal.to receive it, he had 
deposited it in Court under Sec. 7-C; 
that he was not a defaulter and the suit 
was barred by Section 3 of the ‘Control 
of Rent and Eviction Act’; and that in 
any case the notice under Section 106 
of the ‘T. P. Act’ was against law and 
the plaintiff could not evict the defen- 
dant from the shop on its basis. 


6.° After the defendant had filed his 
written statement the plaintiff moved 
an application dated 18th January 1967 
for amendment of the plaint stating 
therein that he was ignorant of court 
proceedings and had got the notice under 
Section 106 of the Transfer of Property 
Act written at Baraut, (the town where 
the accommodation is situate which did 
not have any civil courts there but wag 
a Tehsil headquarter) and that because 
of ignorance (obviously of the person 
who drafted the notice and of the pla- 
intiff) Section 3 of the ‘Rent Control Act’ 
was mentioned in the notice, which. was 
wrong; and that in fact the shop in swt 
along with another shop and the plain- 
tiffs house. had been constructed in“ the 
year 1952 and the ‘Rent Control Act’ 
did not apply to them; and that there- 
fore he may be permitted to amend the 
plaint by inserting paragraph 3-A in’ the 
plaint to the effect that the shop im suit 
was constructed after 1951, that is in 
1952 and the ‘Rent Control Ac? was 
not applicable to the matter, The ap- 
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plication was ailowed by -the trial 
Courts order dated 10th April, 1967, 
which reads as under:— 


“This is a suit for possession and 


rent. The plaintiff has moved 11Al, ap- ` 


plication for amendment of the plaint 
on the grounds that some mistakes had 
been made in the issue of notice, This 
application has been contested by 12C2 
objection of the defendant stating that 
nature of the suit was: being changed 
by the amendment application, 

“I have heard the learned counsel for 
the parties and come to the conclusion 
that the mistake is of a serious mature. 
But in the interest of justice the mis- 
take can be compensated by . allowing 
costs to the defendant, Moreover it 
will be in the interest of party also to 
avoid multiplicity of proceedings on the 
same point. I therefore allow 11 Al am- 


Jt 


endment application subject to the pay- > 


ment of Rs. 25/- as costs to the defen- 
dant. Let plaint be amended within 
seven days and costs be paid before this 
period. Register No. 3 should also be 
amended if necessary. The defendant 
may file additional W. S. by 25-4-1967”. 

7, The plaint having been amended 
the defendant filed an additional written 
statement pleading that the shop in 
suit was mot constructed in 1952 but had 
been constructed before 1951 and that 
the ‘Rent Control and Eviction Act’ was 
applicable thereto and he was not liable 
to be evicted therefrom. 

8. The application for amendment of 
the plaint was made on the first date 
of hearing, ie, the first date on 
which the case was taken up for fram- 
Ing issues. Consequently the issues were 
framed after the disposal of the amend- 
ment application as aforesaid. The issues 
framed were :— 

“I. Whether shop in suit was const- 
ructed in the year 1952 A. D. or in the 
year 1947-49 A.D.? 

2. Whether provisions of U. P, Con- 
trol of Rent and Eviction Act are not 
applicable to shop in suit? 

8. Whether the rent has been ‘in ar- 
rears since 3-1-1965? 

4, Whether the notice is invalid? 

5. Whether ‘suit is barred by Sec- 


y 


tion 3 (1) of U. P. Control of Rent and . 


Eviction Act? 

6. Whether the plaintiff is entitled to 
recover mesne profits? If so at what 
rate? . 

7, To what relief, if any, is the plain- 
tiff entitled?” 
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9. After the issties were read over and 
the documents filed, the plaintiff's coun- 
sel stated under Order X C. P. C. that 
the plaintiff does not rely on ‘the alter- 

“mative case of default within the mean- 
ing of Section 3 (1) (a) of U. P. Act 
No. TI of 19472 


10. The result was that the basic issue 
of fact which remained to be determined 
in the case was issue No. 1, and if it 
were answered. in the plaintiffs favour 
the only other issue which could he said 
to arise was issue No. 4; and if the 
notice was also found valid, the -further 
issue which arose was issue No.. 6, the 
answers to issues Nos. 2: and 5 being. 
consequential to and dependent on the 
answer to issue No. 1, in view of the 
proof of payment of rent demanded by 
deposit under Section: 7-C, on refusal 

of it by the plaintiff. e 

11. On a consideration of the evidence 

on the record the trial court held on 


issues Nos. 1, 2; 3 & 5, which were’ 


taken up together ‘for ` consideration by 
it, that the shop in suit was constructed 
jm or about the year 1947, i e, before 
J-1-1951, and was not constructed in 
1952, and the provisions of U. P. Act 
No. IIE of 1947 were applicable to it; and 
that the rent from 3-1-1965 was in ar- 
rears against the defendant but the swt 
was barred by Section 3 (1) of the Act. 
On issue No. 4, the trial Court heid 
that the notice was invalid as it gave 
Tess than 30 days for termination of the 
tenancy and also because the tenancy 
could not be terminated due to the pro- 

_ tection provided by Section 3 of U. P. 

< Act No, III of 1947; on issue No. 6 that 
the question of mesne profits did not 
arise; and on issue No. 7 that the plain- 
tiff was mot entitled to the relief of 
ejectment or mesne profits but was en- 
titled to the amount of Rs. 630/- as rent 
up to the date of suit. Accordingly, the 
trial Court dismissed the suit for eject- 
ment and mesne profits but decreed it 
for recovery of Rs. 630/- as rent up to 
31-8-1966, and left the parties to bear 
their own costs. 


12.. On first appeal by the plaintiff, 
the Court of the Temporary Civil & Ses- 
sions Judge, Meerut, which heard it, 

; raised two points for its consideration: 
(1) whether fhe shop in suit was con- 
structed in the year 1947 or in the year 
1952, and whether the U, P. Act No. IN 
of 1947 applied or not accordingly; and 
(2) Whether the notice was in accordance 
with law, The defendant did not press 
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his cross-objection to the rate at which 
rent was decreed but pressed for costs 
of the suit. The propriety of the order 
allowing ‘amendment of the plaint was 
also questioned by the counsel for the 
defendant ‘before the lower appellate 
court. ; 


‘13. On the first point, the lower ap- 
pellate Court held that the amendment 
of the plaint was properly allowed by 
the trial court, but on the view which 
it took of the evidence it came to the 
conclusion that the shop in suit was 
first constructed. in the year 1952, and 
that, therefore, the U. P. Act No. IIT of 
1947 was not applicable. On the second 
point too, the lower appellate court dis- 
agreed with the trial court and held that 
the notice served on the defendant was a 
valid notice. In the résult the lower 
appellate court decreed the suit for 
ejectment as well as recovery of mesne 
profits at the rate of Rs. 32/- p. mM., 
with full costs, and dismissed the defen- 
dant’s cross-objection with costs. Costs 
of the appeal before it were also -decreed 
by the lower appellate court in the 
plaintiff’s favour, 


14. Mr. Rama Nand, learned counsel 


‘for the defendant-appeliant assailed the 


findings and decree of the lower appel- 
late court on all counts. He gave the 
facts as detailed in this judgment, and 
urged: Firstly that the amendment of 
the plaint was illegally and ‘improperiy 
allowed inasmuch as the plaintiff was 
estopped from going back on his admis- 
sion in the motice, which was the basis 
of the suit, that U. P, Act TII of 1947 
applied to the case, and further, the 
amendment changed the entire basis of 
the case or the basie cause of action of 
the suit; secondly that the. finding about 
the date of construction being the year 
1952, is illegal and vitiated for not keep- 
ing in mind the difference between an 
altogether new construction, which was 
the requirement of Section 1-A of U. P. 
Act No, TH of 1947, and a mere repair 
of a fallen down wall of an existing con- 
struction, and at any rate the finding 
was as to a jurisdictional fact and was 
wrong om facts also;' Thirdly that the 
notice served on the defendant was a 
notice of less than 30 days and was 
therefore not a valid notice under Sec- 
tion 106 of the Transfer of Property Act; 
and lastly that the rert having been 
deposited under Section 7-C of the Act 
even before the suit was filed and with- 
in one month ‘of the service ‘of the notice 
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of demand, no -decree- for- 
rent could have been passed and at any 
rate even if the decree for rent was 
allowed to stand the defendant-appellant 
was entitled to his fuli costs throughout 
against the plaintiff-respondent, 


14A. Learned counsel for the plaintiff 
respondent “supported the judgment and 
decree under appeal on all counts, 


_ 15. The first point which thus calls 
for consideration in this case is whether 
the amendment of the plaint was pro- 
perly allowed by the trial Court. The 
rule prescribed by Order 6, Rule 17 
of the Code of Civil Procedure is short and 
simple. It provides that “the Court may 
at any stage of the proceedings allow 
either party to alter or amend his plead- 
ings in such manner and on such terms 
as may be just and all such amendments 
shall be made as may be necessary for 
the purpose of determining the real 
questions in controversy between the 
parties.” It has been the subject matter 
of interpretation in innumerable cases. 
The object of requiring the parties to 
formally state their case in the form of 
pleadings is to fix the points of contro- 
versy between the contending. parties, so 
as to facilitate a rational determination 
of the same by the Court. That is why 
the last limb of the rule prescribes that 
all such amendments shall be made as 
are necessary for the purpose of determ- 
ining the real controversy between the 
parties. Where the pleadings of a party 
are not clear, the Court is empowered 
even to ask for a further and better 
statement of the nature of the claim or 
defence, and further and better parti- 
culars of any matter stated in the plead- 
ing, vide Order 6, Rule 5; and Order 10, 
Rule 2, enjoins upon the Court, at the 
first hearing of a suit, to orally examine 
the parties with a view to elucidating 
matters in controversy in the suit, and 
the recorded statements made by parties 
on such examination are treated at par 
with their written pleadings, Now, to err 
is human, and negligence is a habit with 
most people. The law does not expect 
that the parties whose cases the Courts 
are called upon to adjudicate, are all 
so careful and competent that they 
would commit mo mistake in their plead- 
ings. The function of the Courts is to 
do justice between the parties. There- 
fore, the rule prescribes that the Court 
may allow either party’ to amend his 
pleading at any stage, in. such manner 


and on: such terms. as may be just, I. 
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arrears: of: 
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- would rather -quote from: Bowen L, J., 
_in Cropper v. 


Smith, (1884) 26 Ch D 790. 
(710-711):— > : ` 


“It is a well established principle that 
the object of Courts is to decide the 
rights of the parties and not to punish 
them for mistake they make in the con- 
duct of their cases by deciding otherwise 
than in accordance with their rights ... 


I know of no kind of error or 
mistake which if not fraudulent 
or intended to overreach the Court - 
ought not to be corrected if it can 


be done without injustice to the other 
party. Courts do not exist for the sake 
of discipline, but for the sake of decid- 
ing matters in controversy, and I do not 
regard such amendments as a matter 
of favour or grace............ Jt seems to 
me that as soon as it appears that the 
way in which a party has framed his. 
case will not lead to a decision of the ` 
real matter in controversy, it is as much 
a matter of right on his part to have 
it corrected, if it can be done without 
injustice as anything else in the case is 
a matter of right.” Í 

16. .The question about the propriety or 
otherwise of the amendment of the plaint 


that was allowed by the trial court in 
the present case may be con- 
sidered in this light. The mistake. 


was there. It was a grievous mistake. It 
was discovered that if the plaint was al- 
lowed to stand as it stood before the 
amendment, the suit was bound to be 
dismissed, for it was plain that the de- 
fendant could not be said to have com- 
mittted any default in payment of more 
than 3 months’ rent within 1 month * 
of the service upon him of the notice of 
demand. The death knell of the suit was 
heard by the learned counsel for the 
plaintiff even before the Court started 
hearing it, and the application for amend- 
ment was made. The bar of Section 
3 (1) of U. P. Act No. III of 1947, which 
must have stared in his face, was sought 
to be got over by pleading that the Act 
did not apply as the shop had been con- 
structed in the year 1952, and in order 
to explain why the concession or ad- 
mission to the contrary in the notice of 
demand and quit, it was stated in’ the 
amendment application, that it was a 
mistake caused by ignorance. The trial‘ 
court appreciated that the mistake was 
a gross one, but thought that the inte- 
rest of justice required that the amend~ 
ment. be allowed in order to prevent a 
multiplicity of proceedings. It has been 
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seen above that- on: the plaint as it stood 


before the amendment, ‘there. was an ap-. 


parent end of all controversy between 
the parties on proof of the fact that 
rent had been paid by the defendant 
within one month of the service upon 
him of the notice of demand. The suit 
as it.then stood could not go on. It was 
barred by Section 3 (1) of the U. P. Act 
III of 1947. There was no controversy 
between the parties at that stage’ about 
the applicability of that Act. The plain- 
tiff wanted to introduce the controversy 
by amendment of the plaint. If he was 
not allowed: to amend the plaint, the 
only course left open to him was to 
pray for leave to withdraw the suit with 
permission to bring a fresh suit on the 
same cause of action, that is, the demand 
for possession by the quit notice dated 
12th July, 1966 on determination of the 
“tenancy, or to bring a fresh suit on a 
fresh cause of action, that is, after 
again terminating the tenancy by a 
fresh notice under Section 106 of the 
Transfer of Property Act. That would 
have surely led to a multiplicity of suits. 
The trial court therefore thought, and 
in my view rightly, that’ multiplicity of 
suits should’ be avoided and the plaint 
should be allowed to be amended for 
bringing out the real controversy bet- 
ween the parties, namely, whether U. P. 
Act III of 1947 applied to the shop in 
suit or not. The amount of costs of the 
defendant thrown away till that stage 
could not have been more than Rs. 25/- 
and it is noticeable that the costs were 
accepted by the learned counsel for the 
jdefendant, on 17th April, 1967, without 
any objection or protest. It is all the 
more reason that the defendant cannot 
be allowed to challenge the propriety 
of the amendment. I may add that the 
matter of allowing amendment of plead- 
ings is in the discretion of the Court. 
The trial court exercised the discretion 
which it had. The lower appellate Court 
also considered that the exercise of its 
discretion by the trial Court was right 
and proper. It cannot be said that the 
exercise of its discretion by the trial 
court was arbitrary so as to make out 
a case for interference. 


`, 


; 17. Mr. Ramanand, 
that the plaintiff was estopped from 
amending the plaint in view of the 
admission contained in the notice that 
Uttar’ Pradesh Act No. III of 1947 
applied to the case, ` and. that the 
amendment had the effect of -changing 


however, argued 
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the entire cause of action. for the suit. 
So.far as. the question about changing 
the cause of action is concerned it may 
at once be observed that the immediate 
cause of action for a suit between a 
landlord and tenant for the latter’s 
eviction is the determination ‘of tenancy. 
That was done in the present case by 


the notice dated 12th July, 1966, The 
notice stood unchanged. It could not, 
therefore, be said that there was any 


change in the cause of action for the 
suit, The permission under Sec. 3 (1) of 
the several grounds specified in clauses 
(a) to (g) thereunder, do not constitute 
the cause of action for a suit for evic- 
tion against a tenant, They are only 
specific circumstances in which a suit 
for eviction of a tenant from an accom- 
modation governed by U. P. Act No, II 
of 1947 is not barred. Indeed, it was 
held by a Division Bench of this Court 
in Pahlad Das v. Ganga Saran (AIR 1958 
All 774) that even after the dismissal 
of a suit on some technical ground such 
as a defective notice,- the permission 
granted under Section 3 (1) of U. P. Act 
No. III of 1947 could be availed of for 
filing a second suit against the same 
tenant after giving a fresh notice, That 
would nət. have been possible if the 
permission had constituted the cause of 
action for the suit, for with the dismis- 
sal of a suit, a fresh suit cannot be filed 
on the same cause of action except with 
the leave of the Court. The case of 
default under clause (a) of Section 3 (1) 
of U. P. Act No. HI of 1947, cannot 
stand on any higher footing, 


18. As to the plea that the amendment 
deprived the defendant-appellant of a 
valuable right which he had acquired by 
reason oi the admission contained ın the 
notice to the effect that U. P. Act 
No. III of 1947 was applicable to the 
shop in suit, it is noticeable that the 
notice has not been amended, Even the 
averment in the plaint that a notice of 
demand under Section 3 (1) (a) of U. P. 
Act No. III of 1947 was given, has: been 
allowed to remain as it was. The ex- 
planation for seeking amendment of the 
plaint was that the concession for ad- 
mission about the applicability of U. P. 
Act No. III of 1947 to the shop, was 
mistaken and the mistake occurred due 
to ignorance. It is well settled that an 
admission although almost conclusive 
against a party, may yet be. withdraw” 
or shown. to be mistaken. The question . 
whether the ‘admission of the ‘avplicabi- 
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lity of U. P. Act No, IT of 1947 that 
‘was made in the notice was a mistake 
or not could not be prejudged at the 
stage of allowing the amendment of 
plaint. It could be judged only after the 
evidence of the parties. The amend- 
ment of the plaint could not, therefore, 
be disallowed on any such ground, I 
may as well notice here that while the 
trial court held that the shop in suit 
was constructed in or about the: year 


1947, the lower appellate court has 
held that it was constructed in the 
year 1952. If the finding of the trial 


court is correct, the admission in the 
notice was not incorrect, but if the 
finding of the lower appellate Court is 
correct, the admission in the notice was 
undoubtedly a mistake. We have yet 
to see which of the two findings is cor- 
rect, 


19. This brings me to the considera- 
tion of the second point raised by Mr. 
Ramanand for the defendant-appellant. 
For arriving at its finding that the ac- 
commodation was constructed in the 
year 1947, the trial court has drawn 
heavily on the plaintiffs admission con- 
tained. in the notice, that U. P. Act 
No. III of 1947 was applicable to the 
shop in suit. In the application for 
amendment, the plaintiff had already 
explained that the admission was a mis- 
take caused by ignorance. His case waa 
that the notice was got drafted ai 
Baraut, which as observed above, had 
no Civil Courts but was only a Tahsil 
Head Quarter. It is not unlikely that 
the plaintiff did not get proper legal 
advice at Baraut when he sent the 
notice. But Mr. Ramanand contended 
that even if the person who had drafted 
the notice dated 12th July, 1966 for the 
plaintiff was ignorant, the learned coun- 
sel who drafted his plaint could not be 
said to be ignorant, The fact remains 
that the plaint as originally drafted did 
not contain any statement to the effect 
that the shop in suit was constructed 
before January 1, 1951. It only states 
the fact that the plaintiff gave a notice 
dated 12th July, 1966 which was a com- 
bined notice under Section 3 of U. P. 
Act No. III of 1947 and Section 106 af 
the Transfer of Property Act, and that 
jt was served on 14th July, 1966. There 
was no mistake about the statement, 
and things being what they are these 
days, the learned counsel must not have 
adverted to the question whether U. F. 
Act No, III of 1947 applied to the shop 
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or not when the plaint was drafted. It 
must have been only when he applied 
his mind to the facts of the case, in pre- 
paration for the first hearing of the suit, 
that he must have felt that the suit was , 
barred by Section 3 (1) of U. P. Act 
No. II of 1947, inasmuch as on the 
facts of the case it could not be said 
that the defendant-appellant had-com- 
mitted any default in payment of rent 
within one month of the service upon 
him of the notice of demand dated 12th 
July, 1966. It is obvious that he must 
have said so to the plaintiff and on hear- 
ing that, the plaintiff must have told him 
that the shop in suit was constructed in 
the year 1952, and that is how the appli- 
cation for amendment was made. Tha 
amendment of the plaint having been 
allowed on that basis only, and the basic 
question of fact which was raised for 
determination of the court as a results 
of the amendment being whether the 
shop in suit was constructed in the yeat 
1952, the fact had to be determined on 
the basis of the evidence led by the par- 
ties on that point, rather than on the 
basis of the admission contained in tha 
notice dated 12th. July, 1966 which the 
plaintiff had already withdrawn on the 
allegation that it was a mistake caused 
by ignorance. The finding of the trial 
court on the issue about the date of 
construction of the shop in suit cannot, 
therefore, be said to be justified in law. 


20. This leaves me with the finding 
of the lower appellate court that the 
shop was constructed in the year 1952. 
The finding is undoubtedly a finding on | 
a question of fact, There was evidence 
both ways. The defendant-appellant had 
no personal knowledge about the date of 
construction. The evidence of the wit- 
nesses is also not very direct, They only 
vaguely stated that they had seen the 
shop in existence. The evidence of the 
plans sanctioned by the Baraut Munici- - 
pality has been relied upon by the lower 
appellate court. The first plans sanction- 
ed are those dated 6th February, 1952 
vide Exts. 5, 6 and 7. Having seen those 
plans, I cannot say that the lower ap“ 
pellate court committed any error in 
believing the plaintiffs evidence on their 
basis, that the shop in suit was con~, 
structed for the first time in the year 
41952, It was contended by Mr, Ramanand 
that the finding is illegal inasmuch as 
the lower appellate court treated the 
rase of a mere repair of a wall as the 
ease of a new construction. The conten- 
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tion: of Mr. Ramarand'-on" this point is 
incorrect, for''the - wall: ‘re-constructed 
was’ that- sanctioned by the plan dated 
19th September, 1964 vide Ex, 10 and 
Ex. 7 which.is the ‘plan dated 6th Feb- 
ruary, 1952 clearly shows that the whole 
of the house of which the shop in ‘suit 
forms part was to be constructed afresh. 
It cannot thus be said that the finding 
of the lower appellate court on this 
point suffers from any error of law, and 
being a finding as to a fact, it is bmdimg 
on second : appeal. 


~ 


21. This brings me to the third k 
raised by Mr. Ramanand, which relates 
‘to the validity of the quit notice dated 
12th July, 1966. In view of! the finding 
that the shop in suit was not governed 
by U. P. Act No. HI of 1947, the giving 
of a notice determining ‘the tenancy un- 
“der: Section 106 of the Transfer of' Pro- 
perty Act was essential, in spite of the 
change in law brought about by the recent 
.decision of the Supreme Court. [ ‘have 
summarised the relevant terms. of the 
‘notice in the recital of facts, neverthe-~ 
less since the question would.turn upon 
the language. of the notice, I may as 
well: quote the relevant portions. there= 
,of:— (Matter in vernacular — hence 
‘omitted — Ed). i 


The law on this point has been consid- 
ered in some detail by'a Division Bench 
of this Court in Abdul Jalil v. Haji 
Abdul Jalil (ATR 1974 All > 402). 
None of the (illustrations (A)‘ to 
(G) of the varying language em- 
ployed in the noticés of this kind that 
were considered by the Division Bench 
of this Court in that case fit in ‘with 
the language employed in the notice: in 
question in the present case. The pecu- 
liar feature of the notice in question in 
the present. case is that it terminates the 
tenancy with effect from. 12th August, 
1966, the notice having been given: on 
12th July,.1966.. It is. in evidence that 
the notice was served on 14th. July, 1966. 
It is in every sense of: the terms: a ‘lame’ 
and ‘inaccurate’ notice. Nevertheless, Ut 
Res Magis. Valeat Quam Pereat, one 
must try and make out the intention of 
the noticegiver as best as it. could be 
called out from the language employed 
‘rather than to find fault. with it, A 
notice has.to be construed liberally and 
not too strictly.. . 


22, The requirement of the law ‘fs, 
vide Section 106 of the Transfer of Pro- 
perty Act, that such a’ notice must be 


ki a 
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in ‘writing duly signed by: the landlord 
and the notice must be 2:30 days’. notice, 
for the law is that “a lease of immove- 
able property. for:: any other . purpose 
shall be deemed to- bea lease from 
month te month termimable on the part 
of either lessor or lessee, by 30: days’ 
notice? as. 


‘by 30 days’ notice’. The notice must be 
a notice of 30 days clear, between the 
date on which jt is served and the date 
on which the tenancy is terminated It 
has been held in some cases that 
a month’s notice: where the month is. of 
31 days is as good as a 30 days’ notice, 
but where the month is of less tham 
30. days,’ asin the case of February, the 
Notice is bad. See for instance Smi. 
Ram Kali v. . Sia Ram (AIR 1978. AI 
546). The head note of the report of 
that case does not bring out the deci- 
sion correctly, when it says that the 
“notice in the instant case asking the 
tenant. to quit within one month ie 
within less than 30 days held not bad”, 
The notice given in that ‘case was served 
on 8th February, 1968 and it required 
the ‘tenant to quit within one month of 
the date of the service of the notice. The 
Bench held’ that a month means a month. 
reckoned according to the British Caler- 
dar, and the month commences from 
the first and ends with Tast day of the 
month and that, therefore, in that case 
the month could ‘‘commence from gim 
February and end on' 7th March, 1968. 
Consequently the Bench held that the 
period given by the notice was less than 
30 days as envisaged -by Section 106 of 
the Transfer of Property Act, and it ap- 
pears that the fact that the notice was 
being given’ in the month of February 
was lost sight of when it was given, The 
argument ‘of the Iearned counsel that 
one month meant 30 days was rejected. 
From a reading of the: whole judgment 
in that case which was given on a re- 
view ' ' petition, it appears that the ten- 
ant’s' ‘appeal had “been allowed by 
a Iearned single Judgé‘ of this Court and 
the review petition by the landlord was 
directed against that judgment, The re- 
view petition was dismissed, It follows 
that the notice was held to be bad by 
the learned -single Judgé ` who allowed 
the tenant’s appeal arid- consequently by 
fhe Bench which confirmed that judg- 
ment by dismissing the review petition. 


23. We have,- therefore, to find out 
whether the notice in question gave 30 


amended im Uttar. Pradesh.; 
The lease, or the tenancy is: terminable} 






360 Alk 


days clear to the tenant to vacate the 
shop in suit. On the face of it, it gives 
a month inasmuch -as the notice is dated 
12th July, 1966 and the tenancy is ter- 
minated on or from 12th August, 1966, 
but the period of one month given by 
the notice is not from the date of ser- 
vice of the notice. but from the date on 
which it was written, It is in evidence 
that it was served on 14th July, 1966. 
Even if the. fact of the date of the ser- 
vice of notice is taken. into consideration 
in construing it, in view of the liberty 
given to the tenant to vacate it on such 
date as he thought the tenancy was 
determined, the date 12th August, 1966, 
leaves only 29 days complete after the 
date of its service. The notice would 
in that view be bad in law and not good 
@nough for determining the tenancy. 


24, But the learned counsel for the 
plaintiff-respondent urged on the basis 
of three cases relied upon by the lower 
appellate court in support of its finding 
on this point that the giving of the op- 
tion to the defendant to vacate the shop 
in suit on the date on which he thought 
the tenancy terminated made the notice 
valid, These three cases are: (1) Pahlad 
Das v. Ganga Saran (1952 All LJ 24): 
(AIR 1952 All 32); (2) Ganga Prasad v. 
Prem Kumar Kohli (AIR 1949 All 173) 
and (3) Bhagwan Sri Krishnaji Maharaj 
Virajman Mandir, Khanpur v. Chhuttan 
Lal (AIR 1963 All 54). All the three 
cases were of notices given when the 
Transfer of Property Act as it stood be- 
fore its amendment in Uttar Pradesh by 
U. P. Act No. XXIV of 1954. It was 
necessary under the unamended provi- 
sions of Section 106 of the Transfer of 
Property Act that a notice for termi- 
nating a tenancy from month to month 
must be a 15 days’ notice expiring with 
the end of the month of the tenancy. 
It was in that context said in all the 
three cases referred to by the lower ap- 
pellate court, and relied upon by the 
learned counsel, that the statement in 
the notice that the tenancy was termi- 
nated with effect from the specified date 
of the end of the month of the tenancy, 
or in the alternative from such date as 
on which the tenant thought it ended in 
fact, was sufficient to uphold the vali- 
dity of the notice in case the tenant dis- 
puted the exact date of the end of the 
month of the tenancy as specified by 
the landlord. That consideration is not 
involved in the present case. The notice 
has to be a notice of not less than 30 
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days in order-to' bring about. a termi- 
nation of a month to month tenancy un- 
der Section 106 of the Transfer of Pro- 
perty Act, as it now stands in Uttar Pra- 
desh after the amendment, The notice 
given by the plaintiff-respondent in the 
present case was specifically a notice. of 
less than 30 days as demonstrated above. 


The statement that the tenant could 
vacate the shop in suit on the date 
specified in the notice, that is, 12th 


August, 1966 (which was less than 39 
days after the service of the notice) or 
within such period as may be consider- 
ed by the defendant-appellant to be the 
legal limitation for vacating the shop, 
could not in my view be treated to he 
sufficient for upholding the notice as 
valid under Section 106 of the Transfer 
of Property Act. These words only gave 
the defendant-appellant an option to 
vacate the shop in suit on 12th August, 
1966 -which was the date on which the 
plaintiff-respondent had purported to 
terminate the tenancy, or to vacate it 
by such date as the tenant thought was 
the last day of the legal limitation for 
vacating the house. In law a tenant was 
not under any obligation to vacate the 
house unless the tenancy was terminat- 
ed by a proper notice under Section 106 
of the Transfer of Property Act, and 
that, the notice failed. to achieve, in 
spite of all the intentions of the notice- 
giver, by stating that the tenancy was 
terminated ‘from 12th August, 1946’. 

25. I am, therefore, of the view that 
the contention of Mr. Ramanand on the 
third point relating to the validity of the 
notice must prevail and the suit for 
eviction must be dismissed. 


26. With regard to the last point 
raised by Mr. Ramanand, he stated that 
the entire rent due from 3-1-1965 has 
been deposited at the rate of Rs. 32/~ 
per month along with the decreed costs 
of the suit, by the defendant-appellant. 
The amount deposited under Section 7-C, 
it was stated by Mr. Ramanand, on be- 
half of the defendant-appellant, has not 
been withdrawn by him, But, he could 
not make a definite statement whether 
that amount has been adjusted in mak- 
ing the deposits towards the decreed 
amount in the present suit. In case it 
has not been so adjusted, it would be 
refundable to the defendant-apvellant. 
Some of the amounts deposited by the 
defendant-appellant in. the suit, pursuant 
to the stay order of this Court, are said 
to have been withdrawn by the plaintiff~ 
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respondent, -Under the circumstances, it 
would be inappropriate to interfere vith 
the decree for rent in the sum of 3u- 
pees 630/- which was passed against the 
- defendant-appellant by the trial court, 
nor is it proper to direct the plain‘iff- 
respondent to re-deposit the amounts 
withdrawn by him from out of the depo- 
sits made by the defendant-appellant in 
pursuance of the stay order of -his 
Court. The fact remains that with the 
promulgation of the U. P. Urban Build- 
ings (Regulation of Letting) Rent and 
Eviction Act, U. P. Act No. 13 of 1372, 
the plaintiff-respondent could have en- 
hanced the rent payable for the snop 
from Rs, 32/- p.m. to Rs. 40/- pm. He 
could not, however, do so in view of 
the pendency of the suit giving rise to 
the present appeal. When this fact was 
_ put to Mr. Ramanand, he offered on be- 
half of the defendant-appellant, to pay 
rent at the rate of Rs. 40/- p.m. with ef- 
fect from 15-7-1972. As regards 
costs, it is impossible to apportion blame 
on cither of the two parties with respect 
to the present suit. I would, in the cir- 
cumstances, direct the parties to bear 
their own respective costs throughout. 
27. There is an application made by 
the defendant-appellant on 17-3-1980 
under Section 39 read with Section 40 
of U. P. Act No.-13 of 1972. That appli- 
cation is belated and rejected as suc 


28. In the result, the appeal succeeds 
and is allowed, The decree for ejectnaent 
of the defendant-appellant from the shop 
in suit is set aside. The decree for re- 
covery of Rs, 630/- as rent up to 34-8- 
1966 is maintained. The parties shall 
bear their own respective costs through- 
out. 


It is further directed that the amounts 
deposited, pursuant to the stay orde- of 
this Court dated 17-4-1968 towards the 
rent and costs, shall be adjusted towards 
the amount of rent payable by the 
defendant-appellant to the  plairtiff- 
respondent: ‘at the rate of Rs. 32/~ p.m. 
up to 14-7-1972 and at the rate of Ru- 
pees 40/- p.m. from 15-7-1972 onwerds. 
If the amount deposited exceeds the 
amount of rent calculated as aforesaid. 
such excess shall be refunded to the 
defendant-appellant. On the other hand. 
if it falls short of rent calculated as 
such, the whole of it shall be paid by 
the court to the plaintiff-respondent and 
the balance due, if any, may be rezov- 
ered by him from the defendant-arpel- 
“tant. i © o’ T wat ; 
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It is further..made clear that if the 
amount deposited under Sectioa 7-C was 
not adjusted by the defendant-appellant 
in depositing the decretal amount in this 
Court, it shall be refunded to him on 
an application being made in that be- 
half. On the other hand, if it was ad- 
justed by the defendant-appellant in de- 


positing the decretal amount in court, 
it shall be paid over to the plaintiff- 


respondent, 
’ Appeal allowed. 
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Shitla Prasad, Applicant v. M/s. Al- 
lahabad Finance Corporation and others, 
Opposite Parties. 


Civil Revn. No. 1154 of 1979. 
17-7-1981.* 


Civil P. C. (5 of 1908), Section 115 — 
Order recalling earlier order directing 
specimen signatures of defendants to be 
taken in court — Signatures had already 
been taken in court — Revision not 
maintainable. 


D/- 


Where a revision was filed against an 
order passed by Additional District 
Judge which recalled an earlier order 
directing that the specimen signature of 
the defendant in the suit be taken in 
court as it was brought to the notice of 
the court that there were already on 
the record three signatures of the de- 
fendant which were taken before the 
court and that there was no necessity 
for fresh signatures, the revision would 
not be maintainable as the court could 
not be said to have committed any juris- 
dictional error. Secondly, the order 
under revision could not be said to be 
‘a case decided’ within the meaning of 
Section 115. Thirdly, when the signa- 
tures were made in the presence .of the 
court it could be said to have been 
satisfied that the signatures were those 
of the defendant and, therefore, there 
was no need for asking the defendant 
to put his signature again before court. 

{Paras 4 & 5) 


Shiv Shankar Pandey, for Applicant; 
S. P. Kumar. for Opposite Parties. 


order of 3rd 
D/- 


*Against judgment and 
Addl. Dist. Judge, Allahabad. 
25-4-1979. È 
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ORDER :— This revision. is directed 
against an order passed by the III Ad- 
ditional District Judge, Allahabad re- 
calling ah earlier ‘order passed by him 
on 28-1-1978, by which he had direct- 
ed that the specimen signature of Amrit 
Lal, the defendant in the suit, be taken 
in court, ” 


' 2, It. appears that after the afore- 
said order dated 28-1-1978 had been 
passed it was brought to the notice of 
the Court that there were already on 
the record three signatures of the de- 
fendant, which were taken before the 
court and that. therefore, there was no 
necessity for fresh signatures. The ap- 
plicant challenges: the correctness of 
the above order by way of a revision 
under Section 115 of the Code of Civil 
Procedure. _ 7 

3. I find no merits in this revision. 
In the first place, the court has commit- 
ted no jurisdictional error in passing 
the impugned. order. „Secondly... the 
order under revision is not ĉa case decid- 
ed’ within the meaning of Section 115 
of the Code of Civil Procedure. Thirdly. 
even on merits the order seems to be 
correct. ` 

4, Learned ‘counsel, gelvitie on Sec- 
tion 73 of the Evidence Act, contended 
that the signatures, to which reference 
has been made by the court below were 
not admitted by the applicant to be 
those of the defendant, and that, there- 
fore, these signatures could not be 
directed to be compared with the signa- 
tures which are in dispute. I cannot 
agree. S. 73 of the Evidence Act, in so 
far as it is relevant for, our purposes, 
reads as under: 

73. Comparison of ee writing 
or seal with others admitted or proved. 

In order to ascertain whether a signa- 
ture, writing or seal is that of a person 
by whom it purports. to have been writ- 
ten or made, any signature. writing or 
seal admitted or proved to.the satisfac- 
tion of the court to have : been made, 
written or made by that person must be 
compared. with the one which is to be 
proved, although that  signature,. or 
seal has not been produced or proved 
for any other purpose.” ' 
` Tt clearly provides that in. order to as- 
certain whether the-signature is that of 
the person by whom it purports to have 
been made, any signaure which is either 
admitted or proved ` ‘to the! satisfaction 
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of the court-to-have been made by- that 
person could. be: compared: with the ‘one 
which is to be proved: It, therefore. ap- 
pears that it is not- only the signature 
which is admitted by the respondent to 
be that of the person whose signatures 
are in dispute but also those which are 
proved to the satisfaction of the court 
to have been made by that person. In 
the present case, the finding is that the 
three signatures ‘referred to in the im- 
pugned order were made in the pre- 
sence of the court. The court under 
these circumstances ` could be said to 
have been satisfied that the signatures 
existing on the record were those of the 
defendant and, therefore, there was no 
need for asking the defendant to put his 
Signature again before the court. 

5. There are no merits in this revi- 
sion which is consequently dismissed. 
There will be no order as to costs. 

Revision dismissed. 
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= S. D. AGARWALA, J. 
` The State of U. P. and another, Appel- 
lants v. M/s. Singhal & Co., Respondent. 


Second Appen No. 3278 of 1972, D/~ 
4-7-1980.*. 


(A) Arbitration Act (10 of 1940), S. 37 
(5) — Words “shall cease to have effect” 
— Words must be liberally construed. — 
Sub-section (5) will apply even where 
court holds that arbitration clause did not 
apply at all or that the clause was void 
in law. 


Sub-section (5) of S. 37 is an enabling 
provision and must be liberally constru- 
ed. The restrictive meaning of the words 
“shall cease to have effect” viz. that it 
would apply only to those cases where 
arbitration clause was valid’ initially but 
ceased to apply subsequently is not con- 
templated. If a court of law at any stage 
of the arbitration proceedings comes to 
the conclusion that the clause which was 
sought to be relied upon by the party 
did not. apply to the difference in ques- 
tion, then this clause would fully apply 
because it is in view of the order of the 
court that a clause which was sought to 
be relied upon by both the parties ceased 
to have effect, (Para 15) 


*Against judgment and decree of R. G 
Verma, 2nd Addl. Dist. and S. Ja 
Allahabad, D/- 5-5-1972. 
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(B) Arbitration Act (10 of .1940), S. 37 
(5) — Exclusion of time. 

The matter was referred to’ arbitration 
on 24-3-1966. The arbitrator did not sub- 
mit his award in time and the plaintiff 
moved the Superintending Engineer for 
appointing another arbitrator. The appli- 
cation was heard on 7-11-1967 and was 
resisted by the defendant Public Works 
Department on the ground that the Sup- 
erintending Engineer hadno jurisdiction 
in the matter and the first arbitrator’ also 
had no jurisdiction to commence arbi- 
tration proceeding. The matter went to 
the court and it was decided on 10-8-1968 
that arbitration clause was not applicable 
to the difference and no arbitrator could 


_ be appointed. 


Held the plaintiff was entitled to ex- 
clusion of all the time spent between the 
two .limits laid down by sub-sec. (5) of 


” 8. 37. Hence he was entitled to exclusion 


of time even in respect of the period after 


the expiry of four months ‘of the non= 


delivery of the award by the’ earlier 
arbitrator and moving of the fresh ap- 
plication for appointment of the arbi- 
trator. (Para 18) 
(C) Arbitration Act (10 of 1940), S. 37 
(5) — Exclusion of time under — Princi- 
ple of S. 14 of Limitation Act would not 
apply. AIR 1975 SC 1039, Relied on. 


(Para 13) 

Cases Referred: Chronological Paras 
AIR 1975 SC 1039: 1975 Tax LR 1529 

12, 13 


S. N. Upadhya, Standing Counsel, for 
Appellants, Radha Krishna, for Repon: 
dent, 


JUDGMENT:— This is a second at 
filed by the State of U.P. arising out of 
a suit filed by the - plaintiff-respondent 
M/s. Singhal & Company for 
of Rs. 4757.45P. 


2. Briefly, the facts are that the plain- 
tiff-respondent entered into a contract 
with the State of U. P. through the Exe- 
cutive Engineer P.W.D. Temporary Di- 
vision, ANahabad for supply and fixing 
steel windows and north light windows 
as provided under the contract. There 
was certain delay in executing the con- 
tract. The case of the’ plaintiff-respon- 
dent was that the delay was caused not 
due to the fault of the plaintiff-respon- 
dent but because of the appellant State 
of U. P. The State of U. P. did not pay 
the full price of the contract, also deduct- 
ed the security from the plaintiff-respon- 
dent and’ levied ‘penalty on the plaintiff- 
respondent. The ~ plaintiff-respondent, 
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therefore, filed a suit for recovery of the 
amount of the price, deduction of secu- 
rity, refund'of penalty. and interest 
thereon. The appellants contested the 
suit on the ground that the plaintiff- 
respondent did not complete the work 
within time and as such.the action of 
the appellants was justified and the plain- 
tiff-respondent was not entitled to the 
amount claimed in the, suit, It was fur- 
ther pleaded that the suit was barred by 
time ard the plaintiff-respondent was not 
entitled to the benefit: of Section 14 of 
the Limitation Act. 

3. The trial Court held on merits that 
the plaintiff-respondent . wes entitled to 
the amount claimed »« but, dismissed the 
suit on the ground that it was barred by 
time and that-the plaintiff-respondent is 
not entitled to exclude the time under 
Section-14 of the Limitation Act. The 
judgment of the trial Court is dated 16th 
October, 1971. 

4. Against the judia dated 16th 
October, 1971 an appeal wes filed before 
the lower appellate-Court. The lower ap- 
pellate Court also on merits held that the 
plaintiff-respondent was entitled to the 
amount claimed by it. It also held that- 
the plaintiff-respondent was entitled to 
the benefit of Section 14 of the Limita- 
tion Act and as such decreed the plaintiff- 
respondent’s suit. The appezl was accord- 
ingly allowed by judgment dated 15th 
April, 1972 and the suit decreed. The 
judgment dated 15th April, 1972 has been 
impugned in the present appeal. 

5. Shri Ravikant, learned Standing 
Counsel appearing .on behalf of the ap- 


pellants has contended that the finding 
recorded by the lower appellate Court 
that the plaintiff-respondeni is entitled 


tọ the amount claimed is a finding vitiat- 
ed in law. 

6. The second submission of the learn- 
ed counsel is that the paintiff-respon- 
dent was not entitled to the benefit of 
Section 14 of the Limitation Act and as 
such the suit could not have been 
decreed. | 

7. I have heard Shri Redha Krishna, 
learned senior counsel on behalf.of the 
respondent. : 

8. So far as the first submission of the 
learned Standing Counsel is concerned, 
I have examined the judgment of the trial 
Court as well as the lower appellate 
Court. The finding by both the trial Court 
and the appellate Court is that the plain- 
tiff-respondent was not responsible for 
the delay in execution of.the contract, 
and in fact, it was the Puklic Works De- 
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partment of the State of U. P. who was 
responsible for the said délay. This find- 
ing clearly is a finding of fact and I do 
not find any. legal infirmity in the said 
finding. ts Y 

9. In regard to-the second submission, 
the relevant facts are that the work was 
completed on 15th October, 1963. On 24th 
of March, 1966 in pursuance of Clause 23 
of the Contract Bond, the matter was 
referred to the Arbitration of Shri J. K. 
Saxena, The Public Works Department 
of the State of U. P. filed a written state- 
ment on 9-11-1966. Shri J. K. Saxena did 
not give an award within the time pre- 
scribed by law. The plaintiff-respondent 
awaited the delivery of the award but 
Since the award was not given then on 
4-9-1967 another application was moved 


by him before the Superintending Engi- . 
Arbi-. 


neer for appointment of another 
trator. Notice was issued on this applica- 
tion to the Public Works Department and 
7-11-1967 was fixed for hearing. At this 
stage Public Works Department took an 
objection before the Superintending En- 
gineer that he had no jurisdiction to pro- 
ceed with the arbitration and also took 
the objection that Shri J. K. Saxena had 


no jurisdiction to commence the arbi- 
tration proceedings. The Superintending 
Engineer, therefore, directed the plain- 


tiff-respondent to approach the court for 
getting the effect of the arbitration agree- 
ment determined by a competent court of 
law. A miscellaneous case No, 11 of 1968 
was commenced before a competent 
court of law and in this case on 10th of 
August, 1968 it was found that Clause 23 
did not apply to the difference in ques- 
tion and so no arbitrator could be ap- 
pointed in respect of the difference. Im- 
mediately thereafter on 25th September, 
1968 the present suit was filed. 


10. The question for consideration, 
therefore, is as to whether the time 
taken in respect of the arbitration pro- 
ceedings from 24th March, 1966 to 10th 
August, 1968 is liable to be excluded or 
not under Section 14 of the Limitation 
Act. 

11. Learned Standing Counsel has 
submitted that Section 14 of the Limita- 
tion Act does not apply at all to the facts 
of the present case, Learned counsel for 
the respondent, however, stated that in 
any case the time is liable to be excluded 
under Section 37 (5) of the Arbitration 
Act, 1940. . 

12. In the Commr. of Sales Tax v. 
M/s. Parson Tools and Plants, Kanpur; 
~ AIR: 1975 -SC 1039 their - Lordships of 


.. State v.. Singhal & Go... - 


sider the effect: of Section 14 of the Limi- 
tation Act in respect of arbitration, Their 
Lordships opined as follows (at p. 1044):— 

“It is, therefore, no longer open to the 
Court .to rely on Section 14, Limitation 
Act as applying by analogy to arbitration 
proceedings. If the legislature intended 
that Section 14 should apply and that all 
the time taken up in arbitration proceed- 
ings should be excluded, then there was 
no reason to enact S. 37 (5). The very 
fact that Section 37 (5), has been 
enacted clearly shows that the whole 
period referred to in Section 14, Limita- 
tion Act is not to be excluded but the 
limited period indicated in S. 37 (5).” 

13. The principle laid down in the 
case of the Commissioner, Sales Tax 
(supra) fully applies to the instant case. 
In the circumstances, the. submission 
made by the learned Standing Counsel 
that the principle of Section 14 would 
not apply is well founded. 

The question, however, remains as to 
whether the plaintiff-respondent can 
take benefit of Section 37 (5) of the 
Arbitration Act, 1940 or not, Section 37 
(5) is in the following terms: 

“37 (5). Where the court orders that 
an award be set aside or orders, after the 
commencement of an arbitration, that 
the arbitration agreement shall cease to 


. have effect with respect to the. difference 


referred, the period between the com- 
mencement of the arbitration and the 
date of the order of the Court shall be 
excluded in computing the time prescrib- 
ed by the Indian Limitation Act, 1908 (9 
of 1908), for the commencement of the 
proceedings (including arbitration) with 
respect to the difference referred.” 

14. The argument of the learned 
Standing Counsel is that the words “shall 
cease to have effect” are indicative of the 
fact that they would apply only to those 
cases where the arbitration clause was 
valid initially but ceased to apply subse- 
quently and it would not apply to a case 
where it has been held that the arbitra- 
tion clause does not apply at all or the 
clause is void in law. 

15. Sub-section (5) to Section 37 is an 
enabling provision and it has to be libe- 
rally construed. In my opinion, the words 
“shall cease to have effect” cannot 
given a restrictive meaning. If a court of 
law at any stage of the arbitration pro- 
ceedings comes to the conclusion that the 
clause which was sought to be relied 
upon by the party. did not apply to the 
difference in question then in my opinion, 


‘ACER 
the. Supreme Court .had -occasion .to. con~. - 


be] . 


1981 >. 


this clause would fully apply because. it 
is in view of the order of the court -that 
a clause which was sought to be relied 
upon by both.the parties ceased to have 
effect. 

16. In the instant case, as I have al- 
ready stated above the arbitration com- 
menced on 24th March, 1966 and it was 
only when the court decided cn 10th Au- 
gust, 1968 that clause 23 ceased to have 
effect and the  plaintiff-respondent was 
compelled to approach the civil court for 
relief. In view of the above, I am of the 
opinion that the plaintiff-respondent is 
entitled to take the benefit of Section 37 
(5) of the Arbitration Act. 

17. In case the  plaintiff-respondent 
is given benefit of Section 37 (5), the suit 
of the plaintiff-respondent would be 
within time. 

18. Learned Standing Counsel fur- 
` ther pointed our that even if Section 37 
(5) applies, the period after the’ expiry 
of four months of the non-delivery of 
the Award by the earlier arbitrator and 
moving of the fresh application for ap- 
pointment of an Arbitrator could not be 
excluded. I do not agree with the sub- 
mission made by the Learned Standing 
Counsel. Sub-section (5) of Section 37 
of the Arbitration Act makes it clear that 
from the date of commencement of the 
arbitration till the date of decision by 
the court of law that the agreement has 
ceased to have effect has to ke excluded. 
In this view of the matter this period 
also has to be excluded because this 
period is a period which comes between 
the two limits as laid down by sub-sec- 
tion (5) of Section 37. In this view of the 
matter, the lower appellate Court was 
right though for different reasons in giv- 
ing the benefit of the exclusion of time to 
the plaintiff-respondent. 

19. In the result, there is no force in 
this appeal. It is accordingly, dismissed 
but in the circumstances of the case par- 
ties are directed to bear their own costs. 

Appeal dismissed. 
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K. M. DAYAL, J. 
Shiv Narain Sharma, Appellant v. Shri 
Lal Ram and another, Respondents, 
. Ex. Second Appeal No. 461 of 1974, D/- 
12-12-1980.* 


“Against judgment and order of Vikram 
Singh, Dist. Judge, Mathura, D/- 31-1- 
1974. A 
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Shri Lal Ram ` AN, 365 


` Civil P. C. (5 of 1908), O. 38, R. 3 and 
0. 21, R. 58 — Bus attached before judg- 
ment — Claimant’s objection that he snd 
not judgment-debtor was owner of bus 
still to be determined — Order appoint- 
ing Receiver to run bus and deposit pro- 
fits in Court is invalid. 


` Where the bus sought -to be proceeded 
against by the decree-holder in execution 
proceedings was attached before judg- 
ment and the objection of the claimant 
under O. 38, R. 8 in the nature of objec- 
tion under O. 21, R. 58 that he was the 
owner of the bus which was being operat- 
ed under the permit of the judgment- 
debtor was still to be decided, the order 
of the Court appointing a Receiver to 
run the bus and deposit the profits in 
Court would be invalid especially when 
the decree-holder had not sought satis- 
faction of the decree from the profits of 
the bus. The reason is that unless the 
ownership of the bus is determined it 
could not be operated by the Receiver as 
there would be depreciation and conse- 
quent fall in the value of the bus. The 
appropriate course in such case would be 
to give the bus in the custody of the per- 
son from whom it was attached and take 
security from him for the decretal 
amount or value of the bus. 
(Paras 1, 2) 
R. P. Goel, for Petitioner; M. S. Sin- 
ghal, for Respondents. 


JUDGMENT:— The present Execution 
Second Appeal has been filed by Shiv 
Narain Sharma who claims to be the 
owner of the property attached. The pro- 
perty in dispute is a bus and Shiv Narain 
Sharma claims to be the owner of the 
bus which was being run under the per- 
mit of the judgment-debtor. The bus was 
being attached under Order 38, Rule 5 
during the pendency of tke suit itself. 
Objections were filed by Shiv Narain 
Sharma which are still pending in the 
nature of objections under Order 21, Rule 
58, C.P.C. By order dated 16-8-73 a Re- 
ceiver was ordered to be appointed to 
run the bus and deposit the income of the 
bus in the court. An appeel was filed by 
Shiv Narain Sharma which had been dis- 
missed by the court below on 31-1-74. 
From the judgment of the lower appel- 
late Court it is clear that the objections 
of Shiv Narain Sharma urder Order 38, 
Rule 8, C.P.C. in the nature of objection 
under Order 21, Rule 58 are still pending 
and the ownership of the sus is to be 
determined. The decree-holder did not 
apply -for satisfaction of the -decree from. 
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the profits of the bus by appointment: of 
the Receiver but a prayer. for appoint- 
ment of Receiver had been made in the 
instant case to prevent the misappropria- 
tion of the income of the bus, > 


It is to be noted that the property in 
dispute is a movable property and a 
machine, In case of attachment of a 
movable property it has to be taken out 
of possession of an individual and placed 
in possession of the court. The possession 
of supurdar is possession of the Court. 
There is yet another averment in the case. 
The bus was being run by the supurdar 
and the income was being misapproriat- 
ed. The supurdar may be directed to de- 
posit the income in the Court. That can- 
not be permitted unless the ownership of 
the bus was determined, it could not be 
operated by the Supurdar as there would 
be depreciation and consequent fall in 
the value of the bus, In the circumstances 
the order of the court below that the 
Supurdar may be permitted to run the 
bus and deposit the profits in the court, 
cannot be upheld specially in view of the 
fact that the decree-holder has not sought 
satisfaction of the decree from the profits 
lof the bus by appointment of Receiver, 


2. A more reasonable and appropriate 
course in such case would have been to 
give the bus in the custody (supurdigi) 
of person from whom it was attached and 
from him security for the decretal 
amount or value of the bus, as the court 
may deem fit, may be taken. In any case, 
the bus cannot be permitted to be run by 
the Receiver as ordered by the court 
below. In case the bus is being run, its 
valuation may considerably go down and 
the decree-holder may also be prejudic- 
ed if the bus is ultimately sold. 


3. In these circumstances, the present 
appeal is to be allowed and the orders 
passed by the lower appellate Court and 
the execution court appointing a Receiver 
, are quashed. The lower appellate Court 
may deal with the property as observed 
above and in accordance with law. The 
application for release of the bus or ap- 
pointment of the Receiver may be de- 
cided afresh after affording reasonable 
opportunity of hearing to the parties. 
Parties are directed to bear their own 
costs, 


Appeal allowed, 
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DEOKI NANDAN, J. 
Smt. Kamla Wanti, Appellant v. 
L. I. C. of India, Respondent, 
Second Appeal No, 1548 of 1970, D/- 
3-8-1981,* 


Contract Act (9 of 1872), Sections 18, 
19 — Misrepresentation — Insurance 
policy — Insured person, alleged to be 
suffering from diabetes and carbuncle 
-~ Failure to disclose such diseases in 
personal statement by him — Does not 
amount to misrepresentation as to make 
the contract of insurance void. (Insu- 
rance Act (4 of 1938), S. 45), 


The insured person, aged 
years and a resident of Kanpur City, 
had died of heart failure within two 
years of taking the insurance policy. 
He was alleged to have been suffering 
from carbuncle and diabetes. However 
he failed to disclose about the said dis- 
eases in his personal statement at the 
time of proposal] for insurance policy. 
The insurance corporation accepted the 
personal statement and issued the 
policy. The officer who accepted the 
proposal for insurance was not examin- 
ed to show that had he known the facts 
which had come to the knowledge of 
the Corporation after the death of de- 
ceased he would have declined to ac- 
cept the proposals. The alleged family 
doctor of deceased who deposed in 
favour of the Corporation, failed to 
give information about the family of 
the deceased when asked in cross exa- 
mination, 

Held in the circumstances that it 
could not be said that there was any 
misrepresentation of any fact, real or 
imaginary. The Life Insurance Corpora- 
tion insured the life of the deceased 
who had already reached the age of 56 
years, and it must be deemed to have 
accepted the risks which must normal- 
ly go with the selling of insurance to 
persons of that age. Therefore it could 
not be said that the consent of the 
Life Insurance Corporation to the con- 
tract. of insurance was caused by any 
such misrepresentation as to make the 
contract voidable at the option of the 
Corporation. Since the fact that a life 


judgment and decree of M. 
Dist. J., 


about 56 


*A gainst 
Waha Juddin, 2nd Addl. 
Kanpur. D/- 16-5-1970. 
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of a person -aged above 55: years. resi- 
ding in a- large; city.-could not: be- in- 
sured, was not brought to the: notice 
of insured person by agent/officer of 
Corporation, the insured :person: . could 
not be accused of... misrepresen= 
tation. . Insurance Corporation would 
be liable to pay the amount payable on 
the policy of the deceased, AIR 1966 
All 474, AIR 1960 Mad 484 and AIR 
1962 SC 814, Distinguished.. 


(Paras 7. 11, 12) 


Cases : Referred : Chronological Paras 
AIR 1966 All 474 . 8 
AIR 1962 SC 814 ; p= 8 
AIR 1960 Mad 484 å : 8 

S. K. Suri, for- - Appellant; R. P. 


Goyal and ‘B. D. Sarawak for Respon- 
dent. 38 

-JUDGMENT:— This ‘is a “plaintiff's 
second appeal in a suit for’ recovery of 
Rs, 13,300/-'on the foot of-an Insurance 
Policy’ on the life of one Nana _ ‘Lal 
Jagjeewan Sanghavi’ ‘déceased. . The 
plaintiff was his widow and having: died 
in the course of the-. appeal in -this 
Court; she is-now represented by her 
heirs and legal representatives, 


2. The proposal’ ; for ‘insurance is 
dated 30th March, 1964 and was ac 
cepted vide letter/receipt issued by the 
defendant Life Insurance“ Corporation 
of India, Ext. 8. The insured - ‘appears to 
have been aged about’ 56 years at the 
time of the proposal “for ‘insurance: arid 
died of “Heart Failure’ on 29th Octo- 
ber, 1965. The plaintiff, being the 
nominee appointed by . the insured, 
claimed the amount of insurance, but 
her claim having been repudiated by 
the defendant Life Insurance Corpora- 
tion of India, she filed the suit giving 
Tise to this second: appeal.. The suit has 
been dismissed by both the courts be- 
low on the ground that the deceased 
had suffered from carbuncle and diabe- 
tes; that he suppressed this fact in 
the personal statement made by him 
along with his proposal for the insu- 
Trance; and that the contract of. insu- 
rance was -void on.. account ‘of the- Beat 
misrepresentation. . 
= 3, I have ‘heard learned ` ‘ counsel: for 
It is common’ ground ‘that 
the deceased having died within two 
years of taking the insurance- policy; 
Section 45- of the Insurance. Act,. 1938, 
is out of the way, and the matter is 
governed by Section 19 of the Con- 
tract Act which ‘runs as under:. - : 
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“When ' consent’to:.an ‘agreement’ is 
caused. by -.coercion,. fraud, ‘or: ’misrepre- 
sentation, the agreement. is a contract 
voidable -at the option of the- party 
whose: consent was so caused, i 

A party to a contract, whose con“ 
sent was caused by fraud or misrepre- 
sentation, may; if he thinks fit, insist 
that the contract shall be performed}; 
and that he shall:be put in the position 
in which he would have been if the 
representation made had been true. 

Exception :— ‘If such consent was 
caused by misrepresentation — or by 
silence, fraudulent Within the meaning 
of Section 17, the contract, neverthe- 
less, is not voidable, if the party 
whose consent was so caused had the 
mearis of discovering: the , wee wp 
ordinary diligence, 

` Explanation :— A” faa or misrepre~ 
sentation which did not cause the con- 
sent’ ‘to a contract of the party on 
whom ‘such: fraud “was practised, or to 
whom ‘such, misrepresentation was made; 
does not render ‘a‘ ‘contract voidable.” 


Misrepresentation is defined © ‘as ` under 
by: Section’ 18: 

“18, Misrepresentation means and 
includes; ` : 


(1) the’ ‘positive - Seeon in a manner 
not warráńted by the information of 
the person’: making ‘it, of ‘that which is 
not true, though he believes it to be 
true: ` i 

(23) any breach of duty which, with- 
out an intent to deceive,. gains an 
advantage to the person committing it, 
or anyone claiming under him, by mis- 
leading another to his prejudice or to 
the prejudice of any one čaiming, under 

(3) easing: however’ " innocently, a 
party.:to an agreement, to make a mis- 
take’ as to -the substance of the’ thing 
which is .the..subject of the agreement. 4 


Although ‘it has been < suggested in 
paragraph 20 of the written statement 
that .the misstatements and suppression 
were -fraudulently . made, but it does 
not appear that the. defendant Corpora- 
tion relied on any , fraud having been 
practised by. the deceased, within the 
meaning of S. 17 of the Contract Act. 
The following were the. pleas taken by 
the defendant Corporation for. avoiding 
all liability on the. policy in question : 


-.“13. That a proposal for being as- 
was 
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' made by Nanälal Jagjiwan Lal. Sanghvi 
on 30th March, 1964. In the said pro- 
posa] . Sri Sanghavi made a declaration 
that the statements and . answers con- 
tained in the proposal form were true 
in every particular and further agreed 
and declared that those statements and 
declarations along with further state- 
ments made before the Medical Ex- 
aminer shall be the basis of contract of 
insurance between him and the defen- 
dant and if any untrue averment be 
contained therein, the contract shall be 
absolutely null and void and all moneys 
which shall have been paid in respect 
thereof, shall stand forfeited to the de- 
fendant. i 
“14. That in the Personal Statement 
dated 30th March 1964 made by the as- 
sured he declared that the. answers given 
therein had been so given after fully 
understanding the questions and that 
the same were true in every particular 
and that he had not withheld any in- 
formation. He futher agreed that the 
declarations together with the proposal 
form of insurance shall be the basis of 
contract between him and the defen- 
dant. . - ; ; 


“15. That the personal Statement 
inter alia contained the following ques- 
tions the replies to which were false to 
the knowledge of the assured : 

4 (d) Have. you consulted a Medical 
practitioner within the last five years? 

6. Have you suffered from any of the 
following ailments ? 


(e) Any skin eruption ? 

(g) (i) Any affection of kidney or 
bladder ? 

(k) (iii) Any other ‘illness within the 
last five years requiring treatment for 
more than a week? 

“16. That he was also put in the 
same statement the following questions: 

(7) Have you ever passed blood, pus, 
albumen or sugar in the urine? 

(8) Did you have any operation ? . 

“17. That the answer to all the afore- 
Said questions was in the negative, 

“18. That on a claim being made so 
shortly after the date of assurance, the 
Corporation made investigations and it 
appeared therefrom that the assured had 
inter alia suffered from carbuncle and 
diabetes prior to his making proposal 
for. the insurance and he had consulted 
and taken treatment from Medical Pra- 
ctitioner in regard to the same, 
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“19, That . the’. averments in the 
plaint that- the assured never suffered 


from any carbuncle or diabetes or did 
not consult any medical practitioner for 
the same is incorrect and has been made ` 
for the purposes of this suit. 

“20. That on account of the misstate- 
ments made by the assured which were 
in respect of material matters and be- 
cause the assured suppressed facts which 
it was material to disclose, the policy, 
is void, the misstatements and suppres- 
sion being false to the knowledge of 
the policyholder and material to be 
disclosed. The misstatements and sup- 
pression were fraudulently made. 

“21. That because of inaccurate and 
false answers given in the proposal] and 
the personal statement, in terms’ of ag- 
reement between the parties as contain- 
ed in the proposal, the personal: state- .. 
ment and the policy, the policy became 
void and the claim, was therefore, 
rightly repudiated by the defendant. 

"22. That both carbuncle and dia- 
betes are such diseases which could not 
have been detected at the time of the 
Medical Examination. In any event 
because of the express stipulations and 
agreement between the parties, the mis- 
statements and Suppression aforesaid 
render the policy void and the assertion 
that the medical doctor could not detect 
the aforesaid diseases at the time of 


medical examination cannot help the 
plaintiff. 
“23. That the acceptance of the pro- 


posal was recommended by the doctor 
and the agent because of the misstate- 
ments and suppressions made by the 
assured. The suggestion that the doc- 
tor verified by means other than the 

answers given by the assured that the ~ 
assured had never suffered from carb- 
uncle or diabetes is wholly incorrect. 
The plaintiff is put to strict proof there- 
of. . : 
“24. That the report of the doctor or 
the agent is not binding on the Corpora- 
tion more so when it is due to misstate- 
ment and suppression of material facts 
by the assured. The Corporation cannot 
be estopped from repudiating the claim 
on that ground.” 

4. I have examined the personal 

statement. A note at the very top of 
it shows that it was to be filled in either 
by (i) the life to be assured or (ii) the 
Agent or the Development Officer writ- 
ing under the: dictation of the life to 
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‘be assured.-. Columin No. 6 raises the 
question: “Have you suffered from any 
of the following ailments?” It has 11 
clauses (a) to- {k). These clauses men- 
tion numerous diszases. Diabetes and 
carbuncle significant in the present case 
are not one of the several diseases 
mentioned therein. The last clause (k) 
puts the question about any other ill- 
ness within the last five years requiring 
treatment for more than a week. 


5. The form has not been filled in 
by the deceased in his own hand, but 
Dr. K. P. Mehrotra who has signed a 
declaration to that effect. That was con- 
trary to the instructions contained at 
the top of the form. Much reliance can- 


not be placed on .the declaration signed . 


by the deceased az the foot of the form 
as the place for specifying the name 


pf the person who is supposed to have. 


explained the question to him has been 
left blank: and the signatures of the 
deceased appear after a "X’ mark which 
is usually made when a person is asked 
to sign on the dotted line: obviously 
the Agent who canvassed the case did 
not do his duty. , The Life Insurance 
Corporation of India appoints Agents 
and Development Officers for securing 
more business, They owe no respon- 
sibility to the persons to whom they 
sel] insurance and they may be pre- 
sumed to be acting in the interest of the 
Corporation, and their own interest, 
more particularly the latter. The de- 
fendant Life Instrance Corporation .has 
the sole monovoly of life insurance 
usiness in India and that monopoly is 
‘sanctioned by the Constitution in de- 
rogation. of the right of the citizens of 
India to practice any profession or to 
carry on any occupation, trade or busi- 
ness, including the business of life insu- 
rance, under Article 19 (1) (g), only 
tin the interest of the general public”. 
The defendant Life Insurance Corpora- 
tion, therefore, owes a greater respon- 
-sibility towards the citizens of India in 
the conduct of its business. than any 
private insurer. [% cannot easily rely 
On pleas or defences. which any ordi- 
nary trader may take for avoiding a 
contract, Indeed, it is the duty of the 
flefendant Corporation, its staff and its 
agents to so carry on their, business as 
serves the public interest best.. and in 
doing so, to properly advise' the persons 
to whom insurance is sold.. rather than 
1981 All/24 XI- G—13 .- 5 
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to so trap. them that if they die too 
soon, full advantage could he taken of 
their ignorance and/or: negligence in 
signing the forms, which they are made 
to sign by the agents, without properly 
understanding the intricacies and pit- . 
falls contained in them. The question is, 
was that done in the present case? 
Far from ‘doing so, even the place 
meant for specifying the name of the 
person who is supposed to have ex- 
plained the questions in the form to 
the- deceased in the declarazion, signed 
by him at the foot of the form after the 
*X’ mark, has been left blark. No re- 
liance could be placed on that declara- 
tion. It is clear from the pleas taken in 
its defence by the Life Insurance Cor- 
poration, that it relies heavily on the 
letter of the contract for avoiding liabi- 
lity, unmindful of the trust and the re- 
sponsibility reposed in it by the people 
of India when it was granted the sole 
monopoly of carrying on life insurance 
business. Indeed it even disclaims all 
liability for the acts or omissions of its 
agent, or even the medical practitioner 
appointed by it to examine the deceased 
before accepting the proposal, 


6. The strangest part of this case, 
however, is that although diabetes and 
carbuncle are well known diseases and 
although all kinds of diseases are men- 
‘tioned in cls. (a) to (i) of para 6 of the 


_ personal statement, diabetes and car- 
buncle are both conspicuous by their 
absence. The deceased who answered 
the questions put by para 6, if he did 


so himself, could be under no duty to 
tell the Insurance Corporation whether 
he suffered from diabetes or carbuncle 
even if he did, when he was not speci- 
fically asked about it by any of the 
questions put in para 6. As to the 
passing of sugar in the urine under the 
question in para 7, I am told that all 
diabetes do not pass sugar in the urine 
and even if one does pass sugar in the 
urine one may not be aware physically 
of the presence of sugar in the urine.. 
If a person were asked whether he had 
ever passed the sugar in his urine. he 
is most likely to say no, unless he has 
been particular about sugar passing in his 
urine. As. to the question in the 8th 


paragraph, with regard to the deceased 


ever having had any operation, accident 
or injury, the very collation of the. 
words put in the question, could hardly 


te- 


A 


- from diabetes is eligible for 


l 
t 
t 
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ever remind a person of the opening of 
an abscess which’ he might have . had 
performed by a doctor! some- years ago, 
as the performing of an Operation on 
him, unless of course,‘ the whole thing 
Was so serious as to have required hos- 
pitalisation. The question is whether 
the defendant Corporation could be said 
to have. been misled into entering into 
the contract of ‘insurance with the. de- 
ceased: by any such mis-representation 
as alleged. The alleged mis-representa- 
tion was the suppression of information 
relating to the diseases of diabetes and 
carbuncle said to have.!been suffered by 
the deceased in the year 1959. There 
is no direct evidence on the point inas- 
much as the defendant Life Insurance 
Corporation did not take the trouble of 
producing the Officer who accepted, on 
its behalf, the proposal | for insurance on 
the life of the deceased, to show that if 
he had known the facts which had now 
come to. the knowledge! of the Corpora- 
tion from Dr. T. B. Nigam, he would 
-have. declined to’ accept the proposal: 
7. It- has been seen: above that in 
the personal statement, which a person 
has to answer when making a proposal 
for insurance, there is !no specific ques- 
tion - about | carbuncle: and diabetes, 
These two diseases are’ now sought to 
‘be made out to be such dread diseases 
as to have made the life of the deceased 
un-insurable if the’ ‘true facts were 
known: to the. Life Insurance Corpora- 
tion. That does not, however, appear 
to be correct.” Firstly, if these diseases 


. were regarded to be so dangerous, the 


prescribed form of personal statement 
in which all kinds of questions about all 
kinds of diseases have been asked would 
have surely asked a question about car- 
buncle and diabetes, Secondly, accord- 
ing to the instructions ‘contained in the 
Manual for Agents issued by the Life 
Insurance: Corporation, ' ‘a person suffer- 
ing from diabetes is not’ regarded to be 
un-insurable, What is |said in the said 
instructions is that a person 
insurance 
provided he is a resident of one of the 
larger ‘cities where adequate medical 
facilities are available, and he is not 
engaged in an unfavourable occupation 
like that of a travelling salesman, Kan- 
pur’ is undoubtedly one ' of such big 
cities where adequate facilities for medi- 
cal supervision- of diabetics have been 
available, The second condition in the 
said instructions is that the diabetic 
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under the age of 25 and over the age 
of 55 will not be accepted for insurance, 
This condition was violated in the pre- 
Sent case inasmuch as the deceased was 
56 years of age when the proposal for 
insurance was made and accepted, Tt 
has not been suggested by anything on 
the record thai the deceased knew of 
these instructions so as to- have cast 
any duty on him to disclose it to the 
defendant Corporation that he was a 
patient of diabetes, or that his conduct 
in not disclosing it in spite of such 
knowledge was such as to render the 
contract voidable at the instance of the 
Corporation, Indeed it was the duty 
of the Agent who canvassed the case 
to have verified by enquiry whether the 
decéased who was 56, years of age was 
a diabetic in view of the instruction 
that the case of a diabetic over the age 
of 55 was not to be accepted: ` What fol 
lows in the-instructions thereafter, is 
instructive, A diabetic under the age 
of 35 years is not to be insured unless 
his case has been watched for 2 years 
while a diabetic over the age of 35 years 
could be insured. if his condition had 
remained static for one year since the 
onset of the disease. In the present 
case Dr. T. B. Nigam stated specifically 
that the general condition of the health 
of the deceased was very good and ac- 
cording to the facts stated by him in 
spite of the chronic diabetes with which 
he suffered even his carbuncle was 
eured and on the date of the proposal 
he had already lived a healthy life for 
more than 4 years, 9 months, after the 
operation of carbuncle; and he lived for 
about a year and half more, and did 
not die of diabetes but of heart failure 
There is evidence on the record in con- 
nection with the refusal by the Cor- 
poration of a proposal for insurance 


‘that was made by the deceased in the 


years 1965,. that the report of his 
electrocardiogram was not satisfactory. 


Tt seems that the life of the deceased 


was not cut short on account of his be- 
ing a chronic patient of diabetes, A 
look at the tables for insurance, parti- 
cularly table 2, that is, whole life with 
profits, -under which. the life. of the 
deceased was insured, would show t t 
the normal’ expectancy of life on whic 

the defendant Life Insurance Corpora- 
tion works is taken to be 70 years. I am 
not an actuary. But it does appear to 
me that the defendant Life Insurance 
Corporation’ must accept the normal con- 


I 
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sequence of selling insurance to a man 
above the age of 54 years, for if a man 
of ‘that age dies too soon or dies with- 
out attaining the age of 70 years, it is 
net easy to countenance a repudiation 
of the claim for the sum insured by 
the Life Insurance Corporation, unless 
there is good evidence to show that 
there was’ some such misrepresentation 
about some fact which if known, would 
have definitely ed the Life Insurance 
Corporation to decline to selj insurance 
to that person. It is not possible to say 
on the facts of ‘the present case that 
there was any such’ mis-representation 
of any fact, real or imaginary. The Life 


Imsurance Corporation insured the life 


of the deceased who had already reach- 
ed the age of 56° years, and it must be 
deemed to have' accepted the risks 
which must normal:y go with the selling 
of insurance to persons of that age. It 
is, therefore, not- easily possible to say 
that the consent of the Life Insurance 
Corporation to the contract of insurance 
was caused by any such misrepresenta- 
tion as to make the contract voidable 
at the option of we defendant corpora- 
tion, 

8. I must now refer to the cases 
cited by Mr. R. P. Goel on behalf of the 
defendant Life Insurance Corporation. 
He first relied on paragraph. 10 of the 
report of the case of 
Sharma v. Life ‘Insurance 
_of India (AIR 1963 All 474 at p. 477) 
wherein it was observed that in A. I. G. 
Insurance Co, v. S. P. Maheshwari (AIR 
1960 Mad 484), the learned Judges were 
Gf the opinion that the. declarations in 
the application for policy amount to 
warranty and if it is found ` that the 
averments contained in the application 


are false the contract would be vitiated 


and become unenforceable in ` law. I 
do not see how this observation can in 
any way advance the case of the Cor- 
poration. The law on this point is that 
contained in Section 19 ‘of the Contract 
Act, Indeéd, the position on this point 
has been explained by the Supreme 
Court in Mithoolal Nayak v. Life In- 
surance Corporatior. of India (AIR 1962 
SC 814) which was also cited by the 
learned counsel for the Life Insurance 
Corporation. It was said in that case 
“that the principle underlying the Expla- 
les to Section 19 of the Contract Act 
as that “a false representation, whe- 
Meher fraudulent or innocent, is irrele- 
‘vant if it has not induced the party ‘to. 
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whom it is made to act upon it by enter- 
ing into a contract.” But the said 
principle did: not apply to that case be- 
cause the terms. of the policy made it 
clear that the averments made as to the 
state of health of the insured in the 
proposal form. and the -perscna] state- 


-ment were.the basis of the contract be- 


tween the parties and the circumstance 
that the policy holder had taken pains 
to falsify. or conceal that he had been 
treated for a serious ailment by a phy- 
sician only a'few -months before’ the 
policy was taken showed :that the falsi- 
fication or concealment had an impor- 


tant bearing in ‘obtaining the - other 
party’s consent, and further that “A 
man who has so acted cannot after- 
wards turn round and: say, it could 


have made no difference if you had 
known the truth,” - That is not the posi- 
tion here. and the exceptional -circum- 
stance present.in that case finds no place 


here. 


9. I must however add that! Moat 
looked into the facts of ‘this case, I find 
it impossible to rely on the evidence of 
Dr. T. B. Nigam D. W. 1. which is the 
sheetanchor° of the defence case, His 
name was not mentioned in the writ- 
ten statement. The circumstances in 
which he was contacted in the course 
of the alleged investigation into the case 
after the claim was lodged by the plain-` 
tiff have remained: a mystery. No off- 
cer of the Corporation came forward to 
explain all this, Even the questionnaire 
which Dr. T; B. Nigam is supposed to 
have answered is dated 20th November. 
1967, some two years after the claim 
was lodged, although the certificate given 
by him of having treated the deceased 
is dated 10th Febraury, 1967. That too 
was more- than a year after the claim 
was lodged. The- facts depesed to by 
him. are also improbable in the extreme. 
examined the 
urine of the deceased and did not get 
it examined by a pathologist. and knew 
that the deceased suffered from the dis- 
ease of passing sugar in the urine, and 
yet, he operated upon the carbuncle and 
the operation was successful and the car- 
buncle was cured and the deceased 
even then continued to suffer from dia- 
betes and passing of sugar in his urine, 
as a chronic diabetic. and in spite of all 
this the general health of the deceased 
was very good. He’ claimed to be the 
family physician of the deceased but 
knew almost nothing about the family 
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same in his ecross-examination. 

10. What has surprised me most is 
that the claim was made in December, 
1965 vide-Ext. 9, and the first inkling 
of the information possessed by Dr. T. 
B. Nigam appears to have been passed 
on to the defendant Life Insurance Cor- 
poration for the first time on 16th Feb. 
1967, vide Ext. A-13, and the certificate 
which is paper No, 37- I-Kha and filed 
between Ext, A-12 and: Ext. A-13, The 
defendant Corporation has not given 
any explanation ‘as to the circumstances 
in which it did not pay the claim from 
December, 1965 to February, 1967 a 
period of almost 15 months. The Cor- 
poration surely owed an explanation 
to the widow of the deceased as to why 
the claim was not promptly settled and 
the. circumstances in which the Corpora- 
tion kept on, so to say; waiting for the 
information to be given by Dr. T. B. 
Nigam some 15 months later in order 
to enable it to repudiate the claim. 
This circumstance makes it difficult to 
Place any reliance on ‘the evidence of 
Dr, Nigam, 

li. The evidence of Dr. T. B. Nigam 
was rebutted by the direct evidence on 
Oath of the plaintiff Smt. Kamlawanti, 
P. W. i. the widow of the deceased and 
Rajnikant, P. W. 3, the son of the de- 
ceased both of whom — stated on oath 
that deceased never suffered from di- 
abetes or carbuncle. They were undou- 
btedly interested in the result of the 
suit, Dr. T. B. Nigam- though appa- 
rently an independent witness and a 
médical practitioner, was one of-the doc- 
tors on the approved list of the defen- 
dant Life Insurance Corporation.. He 
was examined on 2nd ‘May. -1969. In 
cross-examination he stated that he was 
approved by the Life Insurance Cor- 
poration some 5 or 6 years before, 
which would place the year of his ap- 
proval some time in the year 1963 or 
1964, but added that his income from 
L. I. C. work was more or less nil. Dr. 


- T. B. Nigam had corroborated his state- 


ment by producing accounts. Those ac- 
counts were on loose-sheets and the 
trial court had on having looked into 
them come to the conclusion that the 
accounts produced by Dr. T. B. Nigam 
could not be said to be maintained in 
the regular course of business and that 
they had “rather been used more or 
less to refresh memory.” The copies of 
the entries . from the account do.-not 
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show that they relate to the deceased 
or that he suffered from carbuncle or 
diabetes. The certificate dated 16th 
February, 1967 endorsed on the top of 
the copies of those entries is a separate 
document, and the original of it is also 
on the record, vide-paper No, 3'-I-Kha, 
though not exhibited separately, Dr. T. 
B. Nigam also stated under cross-ex- 
amination’ that he did not maintain any 
account of his income from the medical 
profession and paid Income-tax on the 
basis of estimate. It is. therefore, clear 
that the entries in the account books had 
no probative value apart from the oral 
testimony of Dr. T. B. Nigam, If he 
was the family physician of the deceased 
and the deceased was such a chronic 
Case of diabetes as suggested by Dr. T. B. 
Nigam, it would not have been neces- 
sary for him to look into those accounts, 
which were not maintained in the re- 
gular course of business, to refresh his 
memory. The fact that fhese accounts 
were filed with a certificate of Dr. 
Nigam endorsed at the top of them 
would rather show that an attempt was 
made to create documentary evidence 
for the purposes of the case when there 
was in fact no reliable documentary evi- 
dence to support the statement of Dr. T. 
B. Nigam. This circumstance coupled 
with the fact that it is not usual for a 
family physician to appear as a witness for 
the Life Insurance Corporation after the 
death of his patient, makes it impossible 
to place any reliance on the testimony 
of Dr. T. B. Nigam, and there being no 
Other evidence to the contrary, the 
sworn testimony of the plaintiff hersel 
Smt. Kamlawanti, P. W. 1. the widow 
of the deceased, and Rajnikant, P. W. 3, 
the son of the deceased, who were both 
categorical in stating that the deceased 
never suffered from carbuncle and 
diabetes and that Dr. T. B. Nigam was 
not their family physician. cannot be 
brushed | aside, more so particularly 
when nothing has been brought out 
from their crose examination which may 
suggest that they were not Stating the 
truth. It may be that as a court of 
second appeal I should not haye re- 
appraised the evidence, but the basic 
question involved in the case being a 
mixed question of law and fact, I did 
have to ascertain the correct facts of 
the case in order to apply the law 
thereto, I find firstly that even if the 
deceased had suffered from . carbuncle 
and diabetes as stated by Dr. T. B. 


: per inference 
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Nigam, the non-disclosure of the same 
in the personal statement, made by him 
could not on the facts and in the cir- 
cumstances of the case be said to 
amount to a mis-representation: second- 
ly that there is no evidence to show 
that the defendanf Life Insurance Cor- 
poration would not have consented to 
the contract but for the said mis-repre- 
sentation. Lastly while going through 
the material on the record I find that 
neither of the two courts’ below could 
be said to have approached the evidence 
from a proper perspective: and the pro- 
+o be drawn from the 
evidence on the record is that the de- 
ceased did not suffer from carbuncle or 
diabetes and that his life was not cut 
Short by any such disease, 


12.. In the result, the appeal succeeds 
and is allowed with costs. The suit 
must be decreed for the recovery of 
the . amount payable on Policy 
No. 7379395 on the life of Sri Nana Lal 
Jagjiwan Sanghavi. The claim for 
interest that has been made in the suit 
cannot be decreed because no notice ap- 
pears to have been served on the de- 
fendant. Life Insurance Corporation, 
when it delayed the settlement of the 
claim, that interest would be claimed 
by the plaintiff in default of payment 
within a reasonable time or within a 
time fixed by the notice. However, 
pendente lite and future interest can be 
awarded. The- suit is decreed for the 
recovery of the amount of the said po- 
licy with profits, which the defendant 
Life Insurance Corporation must work 
out within two months from today, 
along with pendente lite and future in- 
terest thereon at the rate of 6% per 
annum and full costs throughout in all 


‘the three courts to the legal representa- 


tives of the since 


decased, 


Pplaintiff-appellant, 


Appeal allowed. 
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Ekadashi, Appellant v. Ganga and 
others, Respondents. 


Second Appeal No. 989 of 1970, Dj- 
17-8-1981.* 


"From the decree of B. P. Agarwal, 2nd 
Addl, Dist. J. Varanasi, D/- 23- 7-4-1970. 
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Ekadashi v.. Ganga 


` second 'äppeal from: the 
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(A) Civil P. C. (5 of 1908), S. 42 (as it 
stood before amendment by U. P. Act 24 
of 1954) — Powers of Court in executing 
transferred decree — Execution proceed- 


ings initiated before amendment of S, 42 
‘by U. P. Act — Property purchased in 


proceedings for execution of money de- 
cree of Small Cause Court — Execution 
proceeding taken in Court of City Munsif 
~~ Purchaser acquires good title. AIR 
1981 SC 416, Foll. (Para 6) 

(B) Transfer of Property Act (4 of 
1882), S. 53-A — Part performance — 
Purchaser making part-payment — Filing 
suit for specific performance —- Dismissal 
of suit — No second appeal — Held, pur- 
chaser was entitled to advantage of Sec- 
tion 53-A. 

Though his possession was not that of 
the tenant, the plaintiff continued to re- 
main in possession of the house even after 
Court sale of the house by the decree- 
holder. But afterwards decree-holder- 
purchaser (in Court sale) made an agree- 
ment of sale with the plaintiff who paid 
some amount in part-performance of that 
agreement to the purchaser and further 
paid some more amount although not in 
full in pursuance of that agreement, The 
possession of the plaintiff in such case is 
clearly protected by S. 52A although his 
suit for specific performance had failed 
in first appellate Court and he had not 
filed second’ appeal against the same. 
Merely because he had not paid amount 
in full in pursuance of agreement of sale, 
it cannot be said that he cannot take 
advantage of S. 53A. The fact that he had 
filed suit for specific performance shows 
that he was willing to perform the re- 
maining part of the agre2ment, namely, 
the balance of price required to be paid 
by him under the“ agreement. AIR 1970 
SC 546, Foll. Case law discussed, 

(Para 7) 


Cases Referred: Chronological Paras 
AIR 1981 SC 416 : 1980 All LJ 1019 6 
AIR 1977 SC 2425 9 
AIR 1971 All 297- 9 


1970 AI LJ 742 8 
1970 All LJ 687 (FB) 


AIR 1970 SC 546 : 
ATR 1970 All 544 : 


on 


AIR 1964 SC 877 
AIR 1952 Nag 244 , 9 
AIR 1950 FC 1 9 
AIR 1950 SC 1: 1950 AN LJ 396 9 
AIR 1947. Nag 188 

R. N. Singh and K. P. Singh, for Appel- 


. lant; Sankatha Rai, for Respondents. 


JUDGMENT :— This is a -defendant’s j 
decree of: thè 
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Judge, Varanasi in Civil Appeal No, 300 
of 1969 arising . from the decree of the 
Court of: the ist Additional Munsif 
Varanasi in Suit No. 79 of 1967. The 
matter relates to a house No. C—27/130 
of Mohalla Jagatganj, Varanasi, The re- 
lief claimed in thé suit was|a.decree for 
possession over the house by; ejectment of 
defendants .Nos.1to4 withithe declara- 
tion that the plaintiffs are the owners of 
the entire house, and for ,recovery-. of 
Rs. 360/-. as mesne profits for three years 
before the institution of the suit.and pen- 
- dente lite and future at the rate of Rs. 10/- 
per month, The suit was. instituted on 
30th January, 1967, There are four plain- 
tiffs namely, plaintiff No. 1 Smt, 
Chameli Devi, Plaintiff No, 2 Smt, 
Dharem Sheela, Plaintiff No, 3 
Smt. Hiramani and _ plaintiff No. 4 
Ganga and there are five: defendants, 
namely defendant No, 1 Ekadashi, defen- 
dant No. 2 Ganesh, defendant No. 3 Smt. 
Khajanawa defendant No. 4' Ram Bachan 
and defendant No. 5 Mangroo, The first 
three plaintiffs are the daughters-in-law 
of the fifth defendant Mangroo and trans- 
ferees of a 1/2 share in the house from 
Sukhdee who is the nephew of the first 
. defendant (brother’s son af Ekadashi), 
having purchased the same on lith 
November, 1963. The fourth: plaintiff is a 


transferee of a- 1/2 portion ‘of the house’ 


from Mangzoo, who had purchased it in 
execution of a money decree passed in 
his favour by the. Court of Small 
Causes, Varanasi, in suit No. 534 of 1951 
at two auction sales, `one for 1/4th share 
of Ekadashi, the first defendant, on 30th 
April, 1954 andthe other for 1/4th share 


of Ganesh, the second defendant, on 28th 


April, 1955, in the proceedings for execu- 
tion of the said: decree of the Small Cause 
Court taken in the Court of Munsif City 
Varanasi : BE 

2. Having got into possession of the 
1/2 shaře of the house in the said execu- 
tion proceedings, Mangroo agreed on 15th 
May, 1956'to sell that 1/2 share to 
Ekadashi, Ganesh and Smt; Khajanawa 
‘defendants Nos, 1, 2 and 3/for Rs. 800/- 
out of which Rs. 200/- were , paid the same 
day and the balance of Rs, 600/- was 
agreed to be paid in monthly instalments 
by 15th May 1958. The agreement be- 
tween the parties was thati in case the 
amount was paid, Mangroo | would trans- 
fer his 1/2 share in the house to Ekadashi, 
Ganesh and Smt. Khajanawa, but in case 
there was default the agreement shall be 
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deemed to have been cancelled and 


Ekadashi, Ganesh and Smt. Khajanawa 


would not be entitled to. refund of any. 
part of the. amount paid by them. A rent 
note agreeing to pay Rs. 5/- per month 
as rent for the 1/2 share portion of the 
house, was alse said to have been execut- 
ed by Ekadashi, Ganesh and Smt. Kha- 
janawa in favour of-Mangroo, 


a 3. Although the present second appeal 
is directed only from the decree of the 
lower appellate court in Civil Appeal 
No. 300 of 1969 arising from suit No. 79 
of 1967, the judgment of the lower ap- 
pellate Court shows that. there was an- 
other suit being suit No. 272 of 1966 of 
the Court of the City Munsif Varanasi 
that had been filed by Ekadashi against 
Mangaroo in which Ganga Prasad, Ganesh 
and Smt. Khajanawa were pro forma 
defendants, for specific performance of 
the agreement dated 15th May, 1956 for 
the sale of the 1/2 share in the house that 


was entered into as aforesaid by Man- 
refund of the ` 


garoo. A claim for the 
amount of Rs, 800/- was made in’ the al- 
ternative in that suit. Both the suits were 
tried together. The trial Court decreed 
Ekadashi’s suit for specifie performance 
on payment of Rs. 210/- which was found 
to be the balance of the consideration still 
due. The suit for ejectment and mesne 


profits was decreed in part, that is to say, ` 


in respect of the 1/2 share of plaintiffs 
Nos. 1, 2 and 3 that had been purchased 
by them from Sukhdeo. The decree for 
mesne. profits was also passed at the rate 
of Rs. 5/- per month, that is 1/2 of the 


rate at which the mesne profits were. 


claimed, . 


4. This led to the appeals in the Dis« 


trict Court. Civil Appeal No. 299 of 1969 
was by Mangaroo and another, and arose 
from Ekadashi’s suit for specific per- 
formance, That appeal was allowed and 
the suit for specific performance was 
dismissed by the lower appellate Court, 
There is no second appeal in this Court 
from that decree, Civil Appeal No. 300 
of 1969 was by Ganga inthe suit for pos- 
session and mesne profits against 
Ekadashi and cthers (Suit No. 79 of 1967), 
That appeal was also allowed and in ad- 
dition to the decree for 1/2 share pur- 
chased ‘by plaintiffs Nos, 1 to 3 from 
Sukhdeo, a decree for possession has’ beer 
passed also in respect of the 1/2 share 
purchased by Ganga, the fourth plaintiff 
from Mangaroo, the fifth defendant, and 


it has been declared that Ganga is.: the - 


i 


X% 


-= 
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owner of 1/2 share in the house and en- 
titled to get "formal possession over his 
share as also damages for the use and 
occupation from defendants Nos. 1 to 3 
at the same rate of Rs. 5/-. per month al- 
lowed to plaintifis Nos. 1 to 3. The pre- 
sent second appeal is: directed against this 


_ part of the decree in favour of Ganga, 


the fourth plaintiff. It may be here clari- 
fied that since Ekadashi, the appellant in 


. this Court did not appeal in the District 


Court from the trial Court’s decree in 
favour of the first three plaintiffs, Smt. 
Chameli, Smt. Dharam Sheela and Smt. 
Hiramani Devi in respect of the 1/2 share 
purchased by them from Sukhdeo, the trial 
Court’s decree in their favour has become 
final and the only part of the decree in 
Suit No. 79 of 1967 now in question is the 
modification made by the lower appellate 
Court in favour of*the fourth: plaintiff 
Ganga in Civil Appeal No. 300 of 1969. 


5. Two points were urged before me 
by the learned counsel for the appellant, 
first. that the auction sale of 1/4th share 
each of Ekadashi and Ganesh by the 
Court of the Munsif City, -Varanasi made 
on 30th April, 1954 and 28th April, .1955 
were void and non est in law, inasmuch 
as immoveable property could not be sold 
in execution of a decree for money passed 
by the Small Cause Court, with the result 
that Mangaroo and his transferee Ganga 
never had any title to the property and 
could not maintain the suit for possession 
and secondly in the alternative the case 
of tenancy set up by Mangaroo having 
been negatived in an earlier litigation, the 
possession of Ekadashi, Ganesh and Smt. 
Khajanawa was relatable only to the 
agreement. for sale in ‘their favour which 
was in writing and the said defendants 
having been in possession of the 1/2 share 
in. part performance of the contract and 
having paid a substantial part of the 
consideration and having been willing to 
pay the balance, ‘their possession was 
protected by S. 53-A of the Transfer of 
Property Act and the suit was in either of 
the matter liable to be dismissed, 

6. Now so far as the first point is 
concerned, the matter seems to be con- 
cluded by the decision of a Full Bench of 
this Court in Ram Lochan v. Mahadéo 
Prasad Singh (AIR 1970 ‘All 544) which 
has been affirmed and approved by the 
Supreme Court in Mahadeo Prasad Singh 
v. Ram Lochan (1986 All LJ 1019): (AIR 
1981 SC 416). The execution proceedings 
in which the share was purchased by 
(Mangaroo were initiated before tha 


_ commenced and it is 
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amednment of S. 42 of the Civil P. C. by 
U. P, Act No. 24 of 1954 that is, before 
30th November, 1954. As held by the Full 
Bench in Ram Lochan’s ease, the law ap- 
plicable was the law in force on the date 
when the execution proceedings. were 
indisputable and! 
indeed not disputed before me that as onf 
the date when the execution proceedings 
were commenced in the present case, the 
court executing a decree sent to it had 
the same powers in. executing it as if it 
had been passed by itself under S, 42 of 
the Civil P. C. as it stood before the said 
amendment by U, P. Act No. 24 of 1954 
in Uttar Pradesh. The First point raised’ 
by the learned counsel for the appellant, 
therefore, fails and it cannot be-said that 
Mangaroo did not acquire a good title to 
a 1/2 share in the property purchased by 
him in the proceedings far execution of 
the decree of the Small Cause Court 
against Ekadashi, that were taken in the 
Court of the City Munsif Varanasi. 

7. On the second point zhat was raised 
in the alternative, the trial Court held 
that the possession of Ekadashi could not 
be said to be that of a‘ tenant. The lower 
appellate court has on this point observed 
that the finding of the trial court that 
Ganga’s suit was barred by Section 11 of 
the Civil P. C. could not be sustained be- 
cause the argument of the learned coun- 
sel for Ganga, who was the appellant be- 
fore it, was that the theory of tenancy 
has been given up and the present suit 
which had been brought on other 
grounds could not be said to be barred 
by principle of res judicata, The result is 
that while according to the trial court 


_Ganga was precluded from contending 


that Ekadashi was his terant in view. of 
the dismissal of. the earlier suit for rent, 
according to the lower appellate court his 
theory .of tenancy had been given up on 
behalf of Ganga. In either view the 
possession of Ekadashi could not be said) 
to be. that-of a tenant, and inasmuch 







sale in favour of Mangaroo, and after the 
execution of the agreement to sell by 
Mangaroo.in his favour on 15th May, 1956} 
and had paid Rs. 200/- in part perfor- 
mance of that agreement on that day. and 
further sums although not the . full 
amount, in pursuanceiof that agreement, 
it appears to me that tke possession of 
Ekadashi, Ganesh and -Smt: Khajanawa 
was clearly protected by Section 53-A of 
the Transfer of Property Act, it: being]. 
W 
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observable that although their suit for 
specific performance has failed in. the 
first appellate court and they did not file 
any second appeal therefrom, the fact 
that they had filed the suit shows that 
they were willing to perform the remain- 
ing part, namely, to pay the balance of 
the price required to be paid by them 
under the contract. ' 


8. Mr. Sankatha Rai, for'the plaintiff- 
respondent referred me to the law 
declared by the Supremė Court in 
Nathulal v. Phool Chand (AIR 1970 SC 
546) which laid it down in paragraph 9, 
at page 548, that the four conditions 
necessary for making out the defence of 
part performance to an action in eject- 
ment by the owner are: 


"(1) that the transferor has contracted 
to transfer for consideration any immov- 
able property by writing signed by him 
or on his behalf from which the terms 
necessary to constitute the transfer can 
be ascertained with reasonable certainty; 
(2) that the transferee has, in part per- 
formance of the contract, taken posses- 
sion of the property or any part thereof, 
or the transferee being already in posses- 
sion continues in possession in part perfor- 
mance of the contract (3) that the transfe- 
ree has done some act in furtherance of 
the contract and, (4) that the transferee 
has performed or is willing to perform 
his part of the contract.” 


9. As discussed above all the four con- 
ditions are satisfied in the present casé. 
The.other cases referred to by Mr. 
Sankatha Rai in this context were Manek- 
lal Mansukhbhai v. Hormusji Jamshedji 
Ginwalla & Sons (AIR 1950 SC 1), B. P. 
Sinha v. Som Nath (AIR 1971 All 297) 
and Technicians Studio Pvt.’ Ltd. v. Smt. 
Lila Ghosh (AIR 1977 SC 2425). These 
cases do not advance the plaintiff-respon- 
dent’s case any further on this point. In 
Thota China Subba Rao v., Mattapalli 
Raju (AIR 1950 FC 1) it was held that 
the transferee was not entitled to the 
benefit of Section 53-A as he was never 
put into possession of the property. In 
Chaliagulla Ramachandrayya v. Boppana 
Satyanarayana (AIR 1964 SC 877) it was 
found that Section 53-A had no applicabi- 
lity to the facts of that case. In Sobharam 
Jiwan v. Totaram Sitaram (AIR 1952 Nag 
244), it was held by the learned single 
Judge of that Court that a false plea that 
a certain obligation under the contract 
has been discharged does not show un- 
willingness on the part of the transferee 
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to abide strictly by the contràct entered 
into him and the transferor. In the pre- 
sent case, however, it appears from the 
observation in the judgment of the two 
courts below that the finding in the suit 
for specific performance was that Eka- 
dashi had to pay Rs. 210/- more under 
the contract and the suit was decreed by . 
the trial court but the lower appellate 
Court found that Ekadeshi was not willing 
to perform his part of the contract as he 
never offered to pay the remaining 
amount to Mangaroo within a reasonable 
time even after the expiry of the stipulat- 
ed period, and made false allegations 
about the payment of the remaining sale 
eensideration which showed that he did 
not intend to fulfil his part of the con- 
tract and also that he did not come to 
court with clean hands. The suit for 
specific performance, however, appears to 
have been disrnissed by the lower appel- 
late court mainly on the ground that it 
was barred by limitation and the claim 
for refund of the amount paid could not 
be decreed because the agreement pro- 
vided that in case of default the amounts 
already paid shall stand forfeited. It is 
true that while in a suit for specific per- 
formance of a contract a plaintiff has to 
aver and prove that he has always been 
ready and willing to perform his part 
under the contract sought to be specifi- 
cally enforced but to be always ready 
and willing to perform one’s part of the 
contract, is not identically the same 
thing as the willingness to perform one’s 
part of the contract, required under the 
third clause of Section 53-A. In the pre- 
sent case there cannot be any doubt that 
Ekadashi did perform a substantial part 
of the contract inasmuch as out of the 
sum of Rs. 800/- required to be paid by 
him only the amount of Rs. 210/- re- 
mained to be paid, and in view of the 
fact that he did file a suit for specific per- 
formance of the contract, it cannot be 
said that he was not willing to perform 
the remaining part of the contract to be 
performed by him, Sobha Ram’s case re- 
lied upon by the learned counsel is, there- 
fore, distinguishable. The other case cited 
by the learned counsel for the plaintiff- 
respondent namely Pusaram Maniklal 
Izardar v. Devrao Gopalrao Mali (AIR 
1947 Nag 188) is also distinguishable on 
the facts. However, since a defendant 
must, before he can take advantage of the 
provisions of Section 53-A of the Trans- 
fer of Property Act, be willing to do his 


part under the contract, I would direct 
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that before Ekadashi, the defendant-ap- 
pellant and his son Ganesh and wife Smt. 
Khajanawa are allowed the protection of 
the said provisions, they must deposit in 
yeourt for the benefit of plaintiff No. 4, the 
sum of Rs. 210/- which has been found 
to be due against them by the trial Court, 
and in order to make the direction en- 
forceable, I decree the suit for recovery 
of Rs, 210/- by Ganga, the fourth plain- 
tiff, who was the first respondent in this 
Court and is now represented by his heirs 
and legal representatives, against the de- 
fendants Nos. 1, 2 and 3 


10. In the result the appeal succeds 
and is allowed. The judgment and decree 
of the lower appellate Court are set aside 
in so far as they relate to suit No. 79 of 
1967 and Civil Appeal No. 300 of 1969 
arising therefrom and the decree of the 
trial Court for possession in favour of 
plaintiffs Nos, 1 to 3, who are respondents 
Nos. 6, 7 and 8 in this Court against the 
defendants Nos. 1 to 3, namely, the defen- 
dent-appellant Ekadashi, since deceased 
who is now represented by his heirs and 
legal representatives, andthe respondents 
Nos. 2 and 3, for declaration of ownership 
over 1/2 share in the house in suit and 
for formal possession in respect thereof 
together with damages for the use and 
occupation at the rate of Rs. 5/- per 
month for three years before the suit and 
pendente lite and future at the same rate 
with proportionate costs is maintained. 
The claim of the fourth plaintiff Ganga, 
who was the first respondent in this Court 
and is now represented. hy his heirs ‘and 
legal representatives, for possession over 
«1/2 share in the house in suit shall stand 
dismissed. Instead there shall be a de- 
cree for recovery of Rs, 210/- in favour 
of the legal representatives of the deceas- 
ed fourth plaintiff Ganga, who was re- 
spondent No. 1 in this Court, against the 
defendant-appellant Ekadashi, who is also 
dead and is now represented by his heirs 
and legal representatives, as also against 
his . son Ganesh and widow Smt. 
Khajanawa, defendant-respondents Nos. 2 
and 3, but in the circumstances of the 
case I would direct that the said plaintiff- 
respondent Ganga and his legal repre- 
sentatives the deiendant-appellant Eka- 

ashi and’ his legal representatives, 
"Ganesh, Smt, Khajanawa and Ram 
Bachan, defendant-respondents Nos, 2, 3 
and 4 shall bear their own costs through- 
out, 

Appeal allowed. 
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K. C. AGRAWAL AND V, K. KHANNA, 
A 

Satish Kumar Rao and others, 
tioners v. 
spondent. 

Civil Misc. Writ Petn. No. 8154 of 1979, 
D/- 1-9-1981. , 

(A) Evidence Act (1 of 1872), S. 115 — 
Estoppel — Students claiming to have 
passed examination on basis of fresh mark 
sheets issued by University in revaluation 
of marks — Mark sheets obtained by 
students from Principal of College on 
basis of letter purporting to be issued by 
the University to the Principal but forg- 
ed by themselves — Students are not en- 
titled to claim estoppel against the Uni- 
versity, 


Estoppel presupposes equity in the re- 
presentee; The further requirement is 
that he who raises an equitable estoppel 
must do equity himself. He who wants to 
rely on the principle of estoppel on the 
basis that he acted upon the representa- 
tion of the other side must come to the 
Court of law with clean hands, AIR 1979 
SC 1725 and (1963) NZLR 66 (CA); Foll. 

$ (Paras 17, 18) 

In the instant case the students relied 
upon promissory estoppel on the fact of 
issuing of the. new mark sheets by the 
University after revaluation of their 
marks of first year LL. B Examination 
in pursuance of their application and con- 
tended that since acting ųpon those mark 
sheets the petitioners got themselves ad- 
mitted in LL. B. Part IL and thereafter 
in LL, B. Part III, the University was 
estopped under the law from taking a 
course prejudicial to the petitioners by 
refusing permission to give examination 
of III year LL. B. on the ground that 
they had not passed lst year LL. B. 
Examination. As a matter of fact, the 
fresh mark lists were got issued from the 
Principal by forging letters of the offi- 
cers of the University. 

Held that, University did not promise 
or give an assurance to the students 
which is necessary for the foundation of 
a true estoppel. The University had not 
issued the new mark sheets declaring the 
students as having passed in the LL. B. 
Part I examination. As there was no re- 
presentation on behalf of the University 
or any assurance given promissory -esto p- 
pel could not be claimed against the Uni- 
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versity. The other aspect of the matter 
was that the ` students 'were themselves 
party to the fraud on the basis of which 
their claim for estoppel ‘had been set up. 
The petitioners were.a party to the forg- 
ed letter being issued by the University 
on the basis of which the new mark 
sheets were given to them, The rule of 
law is that estoppel should be resorted 
to solely for preventing injustice ` and 
should not be permitted to defeat the 
administration of the law or to accrue an 
undue advantage or accomplish a wrong, 
(Paras 19, 20, 21) 

(B) Evidence Act (1 of 1872), Ss. 161 to 
104 and 115 — Fraud —|Burden of proof 
— Students claiming to ‘have passed 
examination on basis of fresh mark sheets 


issued by University in revaluation of - 


marks — Facts stated in, counter affidavit 
and revealed in enquiry showing that they 
never applied for revaluation — Infer- 
ence could be drawn that students had 
played. fraud on University. 

The general rule is that he who alleges 
fraud has the burden of establishing it. 
But, the law equally settled is that infer- 
ences of fraud may be .drawn from the 
‘circumstances inasmuch jas production of 
direct evidence is not possible. It is for 
this reason that direct: evidence is not 
insisted upon for proving it. Fraud is a 
transaction which . may: be proved by 
inferences reasonably drawn from an 


intrinsic evidence respecting the transac-. 


tion itself, Elements of fraud aré such as 
are, not ' susceptible of | ‘proof by direct 
evidence, as it. is‘not demonstrable physi- 
cally. For that reason, it must of neces- 
sity be proved by circumstances shown 
to have been involved ` in the transaction 
in question. (Para 22) 

Where certain stúdents! claimed to have 
passed the examination of 1st year Li. B. 
as a result of revaluation of the marks 
done in pursuance of their joint applica- 
tion it could be said that the students had 
a hand in getting -the  forg- 
ed letter purporting to: be signed by 
Officers of University to the Principal, 
issued by which they got fresh -mark 
sheets from the Principal declaring them 
successful when the facts stated in the 
counter-affidavit and those revealed on 
enquiry showed that the students -had 
not even applied for revaluation. As, there 
were no applications made there was no 
occasion for the University to have done 
the revaluation suo motu.. The fact that 
they did not apply for scrutiny or re- 
valusuon. is a strong circumstancè weigh- 


Satish Kumar v. Gorakhpur University 


A.L R. 


ing against them, The University has 


stated that the mark sheets had not been 
changed at its erd. The signatures of the 
cfficials had been forged. A forged letter 
was got issued to the. Principal of tha 
Degree College. There was no reason to 
doubt the correctness of the statement 
made on the facts by the University. Re- 
lying on the circumstances, it could be 
said that ihe students had a hand in 
getting the forged letter issued. Writ 
Petn. No. 1209 of 1977, D/- 26-4-1978 (All) 
and Writ Petn. No. 2935 of 1977, D/- 26-4- 

1978 (AIL), Distinguished. (Para 23) 
Cases Referred : Chronological . Paras 


AIR 1980 Ail 32 30 
AIR 1979 SC 1459 i 27 
AIR 1979 SC 1725 : 1979 oe LR 1180 

16, /18 
1978 All LF. NOC 56 27 


(1978) Writ Petn. No.. 2935 of 1977, D/- 
26-4-1978, (AIL), Ram Avadh Rai v% 
Vice Chancellor 24, 29 

(1978) Writ Petn. No. 1209 of 1977, D/- 


26-4-1978, (AN.), Tarkeshwar Lal v. 
Gorakhpur University 94, 28, 29 
ATR 1973 All 442 ` 24, :25, 26, 29 
(1973) Special Appeal No. 65 of 1973, 


D/- 18-4-1973; (AlL), University of 
Allahabad.v. Anil Kumar Srivastava 
25 

1963 NZLR 66. (CA), Re: Goile Ex. P. 

Steelbuild Agencies Ltd. 17 
(1947) 1 KB 130 : 175 LT 332 : 62 TLR 

557, Central London Property Trust 

Ltd. v. High Trees. House Ltd. . 16 

R. S, Misra and R.-P. Misra, for Peti- 
tioners;- Binding. Counsel, for Respon- 
dent. 

K. C. AGRAWAL, J. :— These 13 peti“ 
tioners in this petition have- 
sought Mandamus — . directing the 
Gorakhpur University to allow them to 


. appear at the 5th semester examination 


of LL. B. Part IO conducted by the said 
University and to declare their results. 

2. The petitioners joined LL. B. course 
of the Gorakhpur University in Sant. 
Vinoba Degree College, ` Deoria, which 
was affiliated to the Gorakhpur Univer- 
sity, Gorakhpur, They appeared at the 
LL. B. Part I examination of the Gorakh- 
pur University in 1977, On the declaration 
of the result, petitioners 1 to. 11 were 
found to have failed while petitioners 12, 
and 13 were found eligible to appear at 
the supplementary examination in one of 
the papers.’ Petitioners 1 to 11 claimed © 
that a joint application was filed by them ~ 
to the. Registrar, Gorakhpur University, . 
for revaluation of their answer books of 
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the subjects in which they had failed, 
Petitioners 12 and, 13 appeared at the 
supplementary examination. The peti- 
tioners’ assertion made in the writ peti- 
pon was that by the revaluation peti- 
ioners 1 to 11 were found to have passed 
LL. B. Part I examination and, as such, 
were issued fresh mark sheets, whereas 
petitioners 12 and 13, who had appeared 
at the supplementary examination, ‘were 
also supplied. fresh mark sheets showing 
them having succeeded in the supple- 
mentary examination, On the basis of their 
results in LL. B. Part I, the petitioners 
joined LL. B, Part II in Sant Vinoba 
Degree College, Deoria, and appeared at 
the 3rd and 4th semester examination of 


LL. B. Part II in 1978, They. had passed’ 


LL. B. Part II, tke result of which was 
declared in May, 1979. 
LL. B. Part II, the petitioner took admis- 
gion in LL. B..Part III and paid the 


examination fee for appearing at the 5th 


semester examination of LL. B, Part IIL 

3. In the first week of October 1979, 
the petitioners, excepting petitioner 12, 
received notices from the Registrar, 
Gorakhpur University, calling upon them 


te show cause why the permission grant-. 


ed to them for appearing in LL. B. Part ITI 
examination be not cancelled, on the 


ground that they had not passed LL. B.. 


Part I, and, as “sech, were not qualified 
to appear at LL. B. Part OI examination. 
A similar notice was received by peti- 
tioner 12 on 10-10-1979. The petitioners, 
excepting petitioner 12, 
explanation on 5-10-1979 and refuted the 
charge that they had not passed the 
AL. B. Part I examination: Petitioner 12 
submitted his explanation subsequently. 

4, These petiticners, thereafter, filed 
the present writ. petition on 12-10-1979 
along with an application for stay. The 
writ ‘petition was admitted on the afore- 
said date and the respondent Gorakhpur 
University was directed to permit the 
petitioners to appear at the 5th semester 
examination of EL. B. Part Ul. In pur- 


suance of the ‘said stay order, the peti- < 


tioners appeared at ‘the LL. B. Part IT 
examination. 

5. Two counter-affidavits have been 
filed in this writ vetition; one by the 
„Principal of the Sant Vinoba Degree Col- 
“lege, Deoria, and the other by the Deputy 
Registrar on behalf of the Gorakhpur 
University. The University has controvert- 
ed the petitioners’ allegations made in 
the writ petition and has denied that the- 
petitioners had-passed LL. B. Part I 
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. to 11 had wrongly alleged 
` petition that 


After passing 


submitted their. 
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examination, The allegations made in this 
counter-affidavit were- that petitioners 1 
in the writ 
`- they had: filed. a joint ap- 
plication for. revaluation of their marks, 
About petitioners 12 and 13, zhe Univer- 
sity admitted that they had appeared at 
the supplementary examination of LL. B. 
Part I in the year 1977, but they again 


‘failed in it. The stand of the University 


was that the copies of petitioners 1 to 
11 were never revalued and that they 
had never been supplied fresh mark sheets 
different from those initially given de- 
claring these petitioners as having failed 
at the LL. B. Part I examination, Re- 
garding petitioners 12 and 13, the stand 
of the University was that they failed 
even at the supplementary examination, 
and hence there was no question of their. 
béing supplied mark sheets declaring 
them as having passed LL. B. Part I 
examination. With regard to the mark 


- Sheets on which the petitioners have built 


up their entire case; the University al- 
leged tha: an enquiry was launched by 
the University and it was found that : 


“On the basis. of these forged mark. 
sheets, an enquiry was set up and after en- 
quiry it was found out that the petitioners 
had manufactured certain signatures on 
the alleged letters authorising the Princi- 
pal of Sant Vinoba Degree “College, 
Deoria, to issue duplicate mark-sheets 
after correcting the marks of the peti- 
tioners. However, in the University re- 
cords there is nothing to. the effect’ that 
the University had sent any letter to the 
Principal of the College for issuing cor- 
rected mark-sheets to the. different peti-' 
tioners, In the said énquiry it was fur- 
ther detected that’ the petitioners: -had 
used the University letter heads and had 
forged the - signatures.of the University 
officials, ‘and on the basis of. these letters 
had obtained, the mark ‘shéets from the 
Principal of Sant Vinoba Degree College, 
Deoria. The photostat copies of the said 
letters would be produced . before this 
Hon’ble court at the time of hearing. of 
this writ petition, 

.It is further stated that the alleged 
mark sheets which were obtained from 
the College do not declare the petitioners 
to have passed the LL. B. Part I examina- 
tion of the year 1977. The alleged mark 
sheets appear to have been fabricated 


_ and got manufactured. In. the University 


record, the tabulation chart of the results: 
of the petitioners shows that in fact, they 
had been declared to have failed in tha 


\ 


+ 
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LL, B. Part I examination. Annexures 1 
to 13 filed along with the writ petition do 
not give any right to the petitioners in- 
asmuch as these mark sheets are the re- 
sults of forgery and manipulation.” 


6. During the course of enquiry, it 
was further revealed that the above mark 
sheets were issued by the two Officials of 
the University, namely, Gyan Bajpai and 
Gopi Krishna, but these: officials inform- 
ed the University that their signatures 
had been forged. From the dispatch sec- 
tion of the University office, it was also 
revealed that in the despatch register no 
entry of such letters was made. 

7. With regard to petitioners 12 and 13, 
Brijesh Kumar and Awadhesh Singh 
respectively, who appeared at the sup- 
plementary examination of LL. B, Part I 
in the year 1977, the averment of the 
University - was that since they had failed 
in the supplementary examination there 
was no question of issuing any ` mark 
sheets to them showing that they had 
passed LL. B. Part I examination. Their 
marks obtained in the tabulation chart 
of the supplementary examination showed 
that they had not succeeded in securing 
marks which could entitle them to be 
declared as having passed in the exam- 
ination, ` 

8. These averments fade in the coun- 
ter-affidavit have been denied in the re- 
joinder-affidavit by the petitioners by 
asserting that they had no hand in pro- 
curing of the new mark sheets, and that 
petitioners 1 to 11 had : applied for re- 
valuation. 


$: Having heard counsel for the par- 
ties, the first question that is required to 
be considered is whether the petitioners 1 
to 11 had been issued fresh mark sheets 
declaring them as having passed at the 
examination of LL. B, Part I. The fact 
that the petitioners could be eligible to 
appear at the LL, B. Part II and LL. B. 
Part III examinations only when 
had passed LL. B. Part I, could not be 
and was not disputed before us. The peti- 
tioners relied upon the mark- sheets 
which, according to them, had been 
issued by the Sant Vinoba Degree Col- 
lege. The petitioners’ counsel urged that 
the said Degree College, which was affi- 
liated to the Gorakhpur ‘University, was 
the agent. of the- University and even if 
the mark sheets issued by the Degree 
College were wrong, the respondents 


were estopped from making representa-. 


tion different. than that which had been 
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made by issuing fresh mark sheets to the. 
petitioners. The argument, in fact, was 
that of estoppel. against respondent 1. 


10. We may first consider the factual 
aspect of the controversy which had been, . 
raised in this petition. The said contro- 
versy, as stated above, was whether re- 
spondent 1 had issued fresh mark sheets 
to the petitioners on the strength of 
which they had appeared at the LL. B. 
Part II examination and were thereafter 
entitled to appear at the LL. B. Part IH 
examination. 


11, Section 7 of the U. P. State Uni- 
versities Act, 1973, deals with the powers 
and duties of the University. Sub-sec. (4) 
of the aforesaid section entitles the Uni- 
versity to hold examination and to grant 
and confer degress, diplomas and other 
academic distinctions to and on persons 
who have pursued a course of study in 
in the University or an affiliated College> 
In pursuance of this power the examina- 
tions are held by the University and all 
the affiliated Colleges are required to fol- 
low the instructions and guidance in that 
connection given by the University to 
which it is affiliated from time to time. 
The Gorakhpur University had framed 
its Ordinances. Ordinance 23 deals with 
serutiny. It lays down that any candidate 
who has appeared at an examination con- 
ducted by the University, could apply to 
the Registrar for the scrutiny of marks 
and rechecking of his result. All such 
applications are required to be accom- 
panied by a fee of Rs. 10/-. 


12. In the instant case, the petitioners 
claimed that petitioners 1 to 11 had filed, 
a joint application to the Registrar for 
revaluation. The stand of the petitioners 1 
to 11 that they had filed a joint applica- 
tion is false and untrustworthy. There is 
ne procedure for filing a joint applica- 
tion, Each one of the students apoearing 
at the examination has his right indepen- 
dent of others. He is required to move an 
application separately if he desires re- 
valuation of his marks. The application 
has to be accompanied by a fee of Rs. 10/-. 
There is nothing in the petition stating 


-that any fee had been deposited by peti- 


tioners 1 to 11. It is unbelievable that the 
petitioners 1 to 11 had made a joint ap- 
plication and that too without Payee, 
of fee. 


13. Regarding issuing of the “mark 
sheets after revaluation, we have quoted 
in extenso the averments made by. the 
University. ‘in the counter-affidavit. It is 


y 
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clear from the facts stated in the counter- 
affidavit that the marks of the petitioners 1 
to 11 had not been >revalued and that 
there was therefore, no question of issu- 
ing fresh mark sheets declaring them to 
have passed. The stand of the University 
that the petitioners had got duplicate 
mark sheets issued from the Principal of 
the College on the basis of forged letters, 
appears to be correct and trustworthy. It 
was on the basis of the forged letters 
issued on the letter heads of the Univer- 
sity to the Principal that the petitioners 
succeeded in getting fresh mark sheets 
declaring them to have passed. The 
Gorakhpur University had not issued 
any mark sheets different from that ini- 
tially given to these petitioners. In fact, 
as no revaluation had been made, there 
was no question of fresh mark sheets be- 
ing given to the petitioners on that basis. 


14. So far as petitioners 12 and 13 are 
concerned they had appeared at the sup- 
plementary examination. They failed in 
the supplementary examination. The 
tabulation- chart of the. supplementary 
examination maintained in the University 
showed that these two petitioners had not 
passed at zhe supplementary examination. 


There was, therefore, no question of issu-. 


ing any mark sheets to these two -peti- 
tioners showing that they had passed 
LL. B. Part I examination. 

15. Having cleared the factual aspect 
of the matter we come to the legal argu- 


. ments raised by the petitioners’ counsel. 


The submission was based on estoppel 
which: the petitioners’ learned counsel 
chose to call as promissory estoppel. 


16. The estoppel relied upon is a pro- 
duct of an equitable doctrine. In Commr. 
of Income Tax (Central) v. B. N. Bhatta- 
charjee (AIR: 1979 SC 1725), Krishna Iyer, 
speaking for the Court said:— (at p. 1738) 

“What in essence, is estoppel? Estoppel 
is a rule of equity which forbids truth 
being pleaded or representation, on which 
faith, another has acted to his detriment 
being retracted. Even extending the rule 
‘into the newfangled empire of promissory 
estoppel, it cannot go beyond the limits 
of the Law Revision Committee in 
England which Lord Denning allowed to 
blossom in the High Trees case, (1947) 1 
“Discipline of Law by 
Lord Denning” P. 202, i 

“We - therefore recommend that a 
promise which the promisor knows, or 


- reasonably should know will be relied 


upon by promisee, -shall be: enforceable 
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if the promisee has altered his position to 
his detriment in reliance on the pro- 
mise.” 

17. Estopþel presupposes equity in the 
representee. The further requirement is 
that he who raises an equitable estoppel 
must do equity himself. In a recent New 
Zealand case Re Goile Ex. P Steelbuild 
Agencies Ltd, (1963) NZLR 66, (CA), a 
debtor arrived at an arrangement with 


. his creditor whereby the creditor under- 


took to release him on payment forthwith 
of a sum smaller than due under the 
agreement. The debtor did not fulfil his 
part of the obligation despite persistent 
request of the creditor. Thereupon, the 
creditor ‘issued bankruptcy. proceedings 
founded upon the original debt. This was 
opposed by the judgment debtor and pro- 
missory estoppel was attempted to be set 
up in defence. The New Zealand Court 
held that the promise which was submit- 
ted as supporting the estoppel could not 
avail the judgment debtor who had failed 
to perform his part of the bargain. He 
who seeks equity must do equity. As the 
judgment debtor was found not to have 
-acted in accordance with the promise, his 
defence was repelled, 


18. What follows from the decision į 
mentioned above, is. that he who wants to; 
rely on the principle of estoppel on the 
basis that he acted upon the representa- 
tion of the other side must come to the 
court of . law with clean hands. As ob- 
served by the Supreme Court in Commr. 
of Income-tax v. B. N. Bhattacharjee 
(AIR 1979 SC 1725) (supra), the soul of 
estoppel is equity, not facility for in- 
equity, It is from this aspect of the 
matter, that we are required to -consider 
the present case. The petitioners relied, 
upon the promissory estoppel on the fact 
of issuing of the new mark sheets by the; 
Gorakhpur’ University and contended that! 
since acting upon those mark sheets the. 
petitioners got themselves admitted in’ 
LL. B. Part II and thereafter in LL. B. 
Part IIJ and spent money and time in 
prosecuting their studies, the University, 
was estopped under the law from taking: 
a course prejudicial to the petitioners. : 
The petitioners asserted that they had ac-| 
ted on the assurance of the University to: 
their detriment, 


19. For the above purpose we need 
only to refer to the fact that the Univer- 
sity did not promise or give an assurance’ 
to the petitioners which is necessary for 
the. foundation -of “a true estoppel: ~ The 
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‘(University had not issued the: new mark 
sheets declaring the petitioners as having 
passed in the LL. B. Part I examination. 
As there was no representation on behalf 
of the University or any assurance given 
on which promissory estoppel could be 
founded, the petitioners’ claim of getting 
the relief af Mandamus in this petition is 
liable to fall down on that ground. It is 

-true that the old theory that estoppel 
did not bind the State is ill-founded, but 
for applying the . estoppel against the 
State or a statutory bedy created by a 
Statute, it is necessary that representa- 
tion was made by the personi or on his 
behalf with the intention of affecting the. 
legal position obtaining between the 
person making the representation and the 
person to whom it is made, Since the 
representation was not established in 


this case, the question that University was 


estopped from news from it, does: 


not arise. 


20. The other aspect of the matter was 
that the petitioners were ' themselves 
party to the fraud on the basis of which 

(their claim for estoppel had been set up.. 
We have dealt with the facts of the pre- 
sent case above, On. the: facts, ‘stated we 


have given. our. finding as well that the ` 


petitioners were a party to'the forged 
-jletter being issued by the University on 
the basis of which the new mark sheets 
were given to them. On the strength of 
these new mark sheets, thej petitioners 
had joined. LL: B., Part II and had. appear- 
ed at the said examination. It was sub- 
sequently: detected by the | University, 
when the petitioners were.going to appear 
at the LL. B. Part III examination, that 
fraud had been played on the; University. 
For this purpose, the University had 
given a show cause notice to each one. ‘of 
the petitioners: and had thereafter found 


the charge. established. The rule of law’ 


is that estoppel should.be resorted to 
solely for preventing injustice, and should 
not be permitted to defeat the adminis- 
tration of she law or to accrue an undue 
advantage: or accomplish a i wrong, In 
American Jurisprudence, Volume . 28, 

Paragraph 3 at, page 601, it is ‘noted that: 


“It is, moreover, recognised that the 
doctrine of estoppel when misapplied may 
be almost effective weapon for the ` ac- 
complishment of injustice. .ı 


21. In the instant case, we ‘are satisfied 
that as the petitioners themselves were 
responsible for the fraud played . upon 
the University, they are not ‘entitled to 
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any right having. accrued to them on thej 
basis of mark sheets issued subsequently, 


22. It is true, 'as`was, argued by the. 


the petitioners’ learned counsel, that the. 


general rule is that he who pleads fraud 
must establish the same positively. Coun- 
sei urged that in the absence of any 
direct ‘or circumstantial evidence to prove 
that the petitioners’ had a hand in the 
issuing of new mark sheets, no fraud 


-could be presumed. The submission made 


by ‘the learned counsel for the petitioners 
is not correct, The general rule is that 
he who alleges fraud has the burden of 
establishing it. But, the law equally 
settled is that- inferences of fraud may 
be drawn from the circumstances inas- 
much as production of direct evidence is 
not possible. It is for this reason that 
direct evidence is not insisted upon for 
proving it. Fraud is a transaction’ which 
may be proved by inferences reasonably 
drawn from an intrinsic evidence respect- 
ing the transaction itself. Elements of 


fraud are such as are not susceptible of| 


proof by. direct evidence, as it is not 


demonstrable physically, For that reasons, 
it must of necessity be proved by circum- 


stances ‘shown to have been involved in 


the transaction in. question. 


23. In the instant case, the facts stated 
in the counter-affidavit and that revealed 
on enquiry showed that the petitioners 
had not even applied for revaluation. As 
there were no applications made by the 
petitioners 1 to 11, there was no occa- 
sion for the University to have done the 
revaluation suo motu. The petitioners 
have not filed any evidence of making 
the payment. needed for scrutiny. The 
fact that they did not apply.for scrutiny 
or revaluation isa strong circumstance 
weighing. against them. The University 


- has stated that the mark sheets had. not 


been changed at its end, The signatures 
of the officials had been forged. A forged 
letter was- got.issued to the Principal .of 
the Degree College. We have no reason 
to doubt the correctness of the state- 
ment made on these facts by the Univer- 
sity. Relying. on these circumstances, we 
are of opinion that.the petitioners had a 
hand in getting the forged letter issued. 


They were the only beneficiaries of the 
act done by them. No one else could). 


possibly have indulged into it than the 
petitioners, , 


24. Counsel for the petitioners gasd 
reliance on the following decisions of this 
Court and urged that "the controversy 


a 
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arising in the present writ petition stands 
concluded in favour of the petitioners. 
These decisions are: (1) Anil Kumar 
Srivastava v. Allahabad University, (AIR 
1973 All 442), (2) Writ Petn. No. 1209 of 
1977, Tarkeshwar’ Lal: v. Gorakhpur 
University, Gorakhpur (decided on Apri. 
26, 1978), ‘and (3) Writ Petn, No. 2935 of 
1977, Ram -Avadh Raj v. Vice Chancellor 
(decided. on 26-4 1978), 


25. In Anil Kumar Srivastava’s case, 
which is the decision followed in the sub- 
sequent two judgments, mentioned above, 
Anil Kumar Srivastava, the petitioner of 
that case, appeared at the M, Se. Pre- 
vious (Maths) examination. On the 
strength of the mark sheet of M. Sc. Pre- 
vious, Anil Kumar Srivastava’ joined 
M. Sc. Final. Only a couple of days ‘be- 
fore the commencement of the final 
examination, the petitioner of that case 
was informed that he had been debarred 
from appearing at the examination be- 
cause he had failed to pass the M. Se. 
Previous examination, Anil Kumar Sri- 
vastava filed a writ petition. Hon’ 
ble H. N. Seth, J. allowed the writ peti- 


tion and directed the Unviersity to de- 


clare his result. The learned single 
Judge held that in view of the fact that 
the University authorities had issued the 
final mark sheet showing that the peti- 
tioner had passed-the M. Sc, Previous, 
the University was estopped from re- 
straining Anil Kumar Srivastava from 
appearing at the final examination. The 
learned single Judge also held that .Sec- 
tion 115 of the Evidence Act was ap- 
plicable to the facts of the case. Against 
the said judgment, an appeal was filed by 
the Allahabad ` University, which was 


Special Appeal No. 65 of 1973, Univer- - 


sity of Allahabad v. Anil Kumar Sri- 
vastava. The appeal was decided on 18-4- 
1973 by a Bench consisting of Hon’ble 
Satish Chandra, J. (as he then was) and 
Hon’ble N. D. Ojha, J. The Divisional 


‘Bench maintained the judgment of the 


learned single Judge by confining it only 


to the point of opportunity. The view 


taken was that the Allahabad University 
could not cancel M. Sc. Previous result 
of Anil Kumar Srivastava without giving 
an opportunity to him. The Bench held 
that unilateral decision of the University 
was in violation of the principles of 
natural justice which were attracted to 
the case because Anil Kumar Srivastava 
had acquired a right to appear at the 
M. Sc. Final examination. On the ques- 
tion of estoppel, that is, Section 115 of 
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the Evidence Act, the Division Bench ob- 
served : 

“The learned single Judgé held that the 
University authorities were estopped. Ac- 
cording to him, Section 115, Evidence Act, 
was applicable. In the view of the matter 
that we have taken, ‘it is unnecessary to’ 
decide this point, we leave the question 
of the applicability of the doctrine of 
estoppel to the University open.” 


26. From the above decision, it would 
appear that the question of estoppel de- 
cided by the learned single Judge was 
left open, and, as such, the decision of 
the learned single Judge on that point 
could ‘not be said to have been approved. 
The decision of the learned single Judge 
could not be considered to be an auth- 
ority on the question of applicability of 
Section 115 of the Evidence Act or that 
of the doctrine of estoppel. In the two 
decisions, mentioned above, both the Divi- 
sion Benches heavily relied upon the 
judgment of the learned single Judge 
given in Anil Kumar Srivastava v. 
Allahabad University (AIR 1973 All 442) 
(supra). 


27. State of U. P, v. Hindustan Alu- 
minium Corporation, (AIR 1979 SC 1459), 
was an appeal filed before the Supreme 
Court against a decision of this Court 
given in Writ Petition No. 3732 of 1979, 
decided on 27-4-1978 : (1978 All LJ NOC 
56). In that case, the Division Bench deci- 
ding the writ petition had relied upon an 
earlier decision, to whick one of the two 
Judges was a party. When the appeal 
was taken against that judgment, the 
writ petition itself was withdrawn and 
was dismissed. The Supzeme Court held 
that the High Court was in error in rely- 
ing upon the decision of the learned 
single Judge which could not be said to 
have subsisted after the writ petition had 
been withdrawn, Similar position obtains 
in our case. The question of estoppel was 
left open by the Division Bench, and, 
therefore, the judgment of -the learned 
single Judge could not be said to have 
been approved on that point. The deci- 
sion..of the learned single Judge on 
estoppel . therefore, ceased to be a law 
laid down. which could be taken into ac- 
count while deciding this controversy in 
subsequent cases, 


28. That apart, both of these two 
decisions are distinguishable on facts. In 
Tarkeshwar Lal (supra), the Division 
Bench noted that the fact that the peti- 
tioners of that case had appeared at 
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LL. B. Part III examination, the Univer- 
sity could be deemed to have acquiesced 
in permitting the petitioners to appear in 
LL. B. Part Ein examination, and, as such, 
the University was estopped from declar- 
ing the petitioners unsuccessful in LL. B. 
Part II. This would indicate that if the 
University would not have permitted the 
petitioners of that case to: appear at 
LL. B. Part III examination, the decision 
of that case would have been different. In 
the instant case, the petitioners had not 
been permitted to appear at the LL. B. 
Part II examination. The other point of 
distinction is: 


“that there was no @vidence brought 
before the Bench deciding the said case 
which established that the students of 
that case were responsible for the fraud 
and were a party to the prprurnent of 
mark sheets.” 


29. We have referred to the affidavits 
of the parties and found that the peti- 
tioners had a hand in procuring the mark 
sheets. This factual aspect of the matter 
brings about a vital distinction’ between 
the two cases. While deciding the case cf 
Ram Avadh Rai, the Division Bench fol- 
lowed the two decisions, viz. Anil Kumar 
Srivastava v. Allahabad University, (AIR 


1973 All 442) and Tarkeshwar Lal v. 
University of Gorakhpur, and applied 
estoppel against the University in that 


case. We have already distinguished -the 
two decisions relied upon in this case. 


30. In Kedar Lal Verma v. Secretary 
Board of High School and Intermediate 
Education, (AIR 1980 All 32), a Division 
Bench of this Court held that where a 
candidate is patently disentitled to be 
declared successful, the authorities, could 
not be estopped from correcting the mis- 
take. The ratio is helpful in deciding the 
controversy involved in the present case. 


31. For the reasons given above, we 
find that the petitioners are not entitled 
to any relief. May be that our judgment 
affects the petitioners’ career, but for 
that the petitioners have to blame them- 
selves, Being a party to the fraud, they 
are not entitled to get any relief under 
Art. 226 of the Constitution. 


32. In the result, the writ petition be 
dismissed, with costs. 
Petition dismissed. 
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Jawahar Lal Verma, Applicant v. Ram 
Chandra, Respondent. 
Civil Revn. No. 470 of 1980, D/- 11-8- 
1981.* 


Civil P. C. (5 of 1908), O. 15, R. 5 (U. P.) 
— Striking off defence — Default in de- 
positing monthly rent — No representa- 
tion contemplated under R. 5 filed — 
Court would not be bound to strike off 
defence — That power is discretionary. 


Where a tenant in a suit for eviction 
had committed a default in respect of the 
deposit of monthly rent for certain 
months, the Court would not be bound 
to strike off the defence of a tenant under 
O. 15, R. 5, and that even if the repre- 
sentation contemplated under O. 15, R, 5 
is not filed within the period prescribed 
thereunder, the Court still has discretion 
in the matter and for good and proper 
reasons, the Court can refuse to strike off 


the defence. ATR 1981 SC 1657, Rel. on. 

(Paras 9, 10, 11) 
Cases Referred: Chronological Paras 
AIR 1981 SC 1657 : 1981 All LJ 908 7 
1981 All LJ 82 8 
1979 All LJ 333 Å 10 


R. N. Singh, for Applicant; K. B. Mathur 
and Ravi Kant, for Respondent. 


ORDER :— This is a defendants ap- 
plication in revision under S. 115 of the 
Code of Civil Procedure. It it directed 
against an order passed by the learned 
II Additional District Judge dated 29-7- 
1980 striking out the defence of the ap- 
plicant in a suit purporting to act under 
O. XV, R, 5 of the Civil P. C. 


2. The defendant-applicant is a tenant 
of an accommodation, of which the plain- 
tiff opposite-party, is the landlord. The 
plaintiff-opposite-party filed -a Suit 
No. 126 of 1979 for the ejectment of the 
defendant-applicant as well as for re- 
covery of certain arrears of rent and 
damages for use and occupation. The de- 
fendant applicant filed a written state- 
ment. He admitted the relationship of 
landlord and tenant between the plaintiff 
and him, but denied the rate of rent. He 
also disputed the allegation of the plain- 
tiff-opposite party that the defendant was 
in arrears of rent. 


*Against Order of K. L. Sharma, 2nd 
Addl. Dist. J. Allahabad, D/- 29-7-1980. 
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3. It appears that the first date of 
hearing in the suit was 25-10-1979. The 
defendant-applicant deposited the entire 
arrears of rent admitted to be due from 
yhim along with ozher sums'which were 
"required to be deposited after getting the 
tender passed by the Court for that pur- 
pose on 25-10-1973. .The court below has 
found that he made the deposit within 
three days of the passing of the tender. 
The defendant appears to have made some 
default in regard to payment of the 
monthly rents cortemplated under O. XV 
Rule 5 of the Civil P. C. Consequently 
an application wes filed by the Plaintiff 
under O, XV R. 5. C. P. C. with a prayer 
that the defence of the applicant be 
struck off. - 


4. The said application was contested 
by the defendant-applicant. The defen- 
Mant asserted that he had made all the 
“deposits which were required to be made 
under O. XV R. 5, C. P. C. within the 
time allowed by law. 


5. In the course of this argument upon 
the above application of the Plaintiff- 
opposite party, the defendant applicant 
filed an application by way of a repre- 
sentation purporting to. exercise his 
right under O. XV R. 5, C. P. C. that the 
delay in making the monthly deposits for 
the months of Dec. 1979, Jan. 1980 and 
February 1980 had been occasioned as‘ a 
result of a mistaken legal advice given 
to him by his counsel. ; 


6. The court below has . allowed the 
application of the Plaintiff-opposite-party 
on the finding. that the defendant has 
„committed a default in respect of the de- 
* posit of monthly rents for the aforesaid. 
three months. The. Court below was of 
the opinion that inasmuch as the represen- 
tation of the defendant-applicant was not 
made within ten days of the default he 
had no option or discretion left, but to 
strike off the defənce. It is against this 
order of the Court below that this revi- 
sion has been filed. 


7. Learned counsel for the applicant 
contends that the Court below has com- 
mitted an error cf jurisdiction in taking 
the view that he had no discretion left in 
the matter, and that inasmuch as the 
, representation was filed beyond ten days 
"of the default, the Court below had no 
option but to strike out the defence.’ 
Learned counsel vlaced reliance ‘on a 
decision of the Supreme Court dated 
27-7-1981 -rendered in Civil Appeal 
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` Jawahar Lal Verma v. 


. the contentions raised by 
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No. 1759 of ` 1981'in the case of Bimal 
Chand Jain v. Gopal Agarwal: (reported in 
AIR 1981 SC 1657). 

8. Having heard learned counsel for 
the parties, I am clearly of the view that 
the learned 
counsel for the applicant are well found- 
ed. They are fully supportéd by the afore- 
said decision of the Supreme Court. Be- 
fore the Supreme Court, the question 
canvassed was precisely the same which 
has been raised by the learned counsel 
for the applicant in this revision. The 
Supreme Court analysed the provisions of 
O. XV R. 5, C. P. C. and observed as fol- 
lows (at p. 1659 of AIR):— 


“A serious responsibility rests on the 
Court in the matter and the power is not 
to be exercised mechanically. There is a 
reserve of discretion vested in the Court 
entitling it not to strike off the defence 
if on the facts and circumstances already 
existing on the record it finds good reason 
for not doing so. It will always be a 
matter for the judgment of the Court 
to decide whether on the material before 
it, notwithstanding the absence of a re- 
presentation under sub-rule (2), the 
defence should or should not be struck 
off, The word ‘may’ in sub-rule (1) mere- 
ly vests power in the court to strike off 
the defence. It does not oblige it to do so 
in every case of default, To that extent, 
we are unable to agree with the view 
taken by the High Court in Puran Chand 
(1981 All LJ 82) (supra). We are of opin- 
ion that the High Court has placed an 
unduly narrow construction on the pro- 
visions of cl. (a) of R. 5 of O. XV.” - 

9.. The aforesaid observations leave no 
manner of doubt that the court is not 
bound to strike off the defence of a lessee 
under O. XV R. 5, C, P. C. and that even 
if the representation contemplated under 
that provision is not filed within the 
period prescribed: thereunder, the Court 
still has discretion in the matter and for 
good and proper reasons, tke Court can 
refuse to strike off the defence. The 
Court below, however, seems to have 
thought that it had no discretion left but 
to strike off the defence. That view is 
obviously contrary to the law laid down 
by the Supreme Court. 

10. The. Court below has also observed 
that the explanation offered by the ap- 
plicant cannot be accepted, because the 
applicant had not filed an affidavit of the 
learned counsel who is- stated to have 
given him the wrong advice..-- Learned 


- 
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counsel for the applicant! has. placed re- 
lance on a decision of this Court in City 
Board Mathura v. Ashok Kumar (1979 - ‘All 
LJ 333), in which it hasl been held that 
the explanation offered by the tenant 
ought to have been. accepted without the 
` court’s insisting on the affidavit of: coun- 
sel, who gave.the wrong advice to the te- 
nant, It is not necessary for me to express 
any. concluded. opinion on | whether or not 
this. 


was a fit case where the 
ought to have been coridoned as I. am pro- 
posing to remand the case to the court 
below for: a: reconsideration i of the ques- 
tion whether on the facts| and in the cir- 
cumstances of the present case, the de- 
fence of the applicant ought to have been 
struck off. The discretion’. exercised by. 





the court below, being vitiated, by an er- 


roneous opinion of the relevant legal pro- 


vision, the court below should, in my 


Jopinion, be asked to reconsider - the 
{question in the light of the. _observations 
made. by the Supreme . Colirt in the afore- 
said decision. 
11.. In the result, the revision accede 
- and is allowed. The impugned order. pass- 
ed by the court below is! set aside. The 
case is remanded to the court below for 
being disposed. of afresh. according. to law 
having regard to the observations made in 
the Judgment. - an 
12. The: parties shall bear their own 
costs of this revision. 
Revision allowed 
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(A) Negotiable Instruments Act (26 of 
1881), Secs, 4, 87 — Stamp Act (1899), 
Sections-2. (5) and 35 — Promissory note, 


or ‘bond’ — Determination — Criteria 
— Deficiency in‘ stamp’ duty on- bong, 





made good after execution — Bond is 
Section 87° 
of Instruments Act and “Section 35 of, 


nevertheless admissible + 


Stamp Act, not attracted, | | 
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ct RR at sent 
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` ing of fact — Inference to be 


` March, 1972. 


A, L R. 


decided on the basis of the „document 
itself and the intendment of the parties; 
(Case law discussed). i 

Where, in a ‘document the partes: not 
only shunned: the words to make theą 
instrument ‘payable. to order or to 
bearer’ - but’ - had also got: it - attested, 
those“ fedtures “would be indicative of 
the. fact - that ` the parties intended: to 
execute a bond rather than a promissory 
note. ‘The document being a ‘bond’, it 
would. be admissible in evidence if the 


- deficiency in stamp ‘was made good sub- 


Sequent to execution. The provisions: of 
Section 35. of Stamp Act and Section 87 
of Instruments Act would not apply. 
l (Paras `R 17) 
(B) Civil P. C. (5 of 1908), Sections 
100 and 101 — Second appeal — Finding 
of fact — That the money. was. advanc- 
ed as Joan is a. finding on a question of 
fact — High Court will not interferes 
with it in second appeal when it was not 
vitiated by error of Jaw. - (Para 18) 
(C) Civil P. C, (5 of 1908), Sections 
100 and 101 — Second. appeal — Fing- 
drawn 
from a piece of evidence is a question 
of fact — High Court cannot reappre- 
ciate. evidence and find out what is the 
weight of evidence on a particular point. 


; (Para 18) 
Cases Referred. : Chronological Paraa 
AIR 1980.SC 1754 °° > : ~ 3 
AIR 1976 Madh Pra 144 (FB) 9 
AIR 1973. Bom 27. 12 
AFR., 1972 Mys 159 . te i 15 
AIR 1972 Mys 344 | 14 
G. P. Bhargava, for Appellant: R. H. 
Zaidi, for Respondent, i ¥ 
JUDGMENT:— This is a second 
appeal by the defendant, f : 
- Plaintiff's’ suit for recovery of 


"Rs, 8,000/- on the basis of promissory 


note and the receipt dated 25th March, 
1972 was dismissed by the trial court. 
The trial court held that there were 
material alterations in’ the promissory 
note, inasmuch as the refugee relief 
stamp was subsequently affixed and was 
not properly cancelled. The promissory .- 
note; and the receipt were insufficiently 
stamped, and that the pronote was `ä 
forged document, Jt was further held, 
that the plaintiff could not establish by. * 
reliable evidence that he had advanced 
Rs, 5,000/- to the idefendant on the 25th- 
On appeal, the court be- 
low held that the instrument in ques-. 


Fl 


tion was a bond . and not a promissory 


” consequential] matters, 
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note and that the provisions of Section 
87 of the Negotiable Instruments Act 
had no application to the bond. The 
court: below further held that .the 
amount had been advanced and- nothing 
had been paid by the defendant. It fur- 
ther held that the promissory note was 
not a forged document. The appeal of 
the plaintiff was allowed and the suit 
was decreed with costs throughout. 

2. The following two substantial 
questions of law were framed at the 
time of admission of the appeal : 

1, Whether the pronote and receipt 
were void in view of the provisions con- 
tained in Section 87 of the Negotiable 
Instruments Act? i 


2, Whether the pronote and receipt 
could not be r2ad-in evidence because 
of the provisions contained in Section 35 
of the Indian Stamp Act? 


3. Mr.’ G. P. Bhargava, learned 
counsel for the appellant, contended that 
apart from the above two questions a 
third question also arose in the case 
viz. whether on the facts and the cir- 
cumstances of the case it was establish- 
ed that the promissory note was a forg- 
ed document, Learned counsel ‘urged 
that in view of the proviso to Section 
100 (5) of the Code of Civil Procedure, 
the court could hear the appeal on any 
other substantial question of law not 
formulated earlier if it was . satisfied 
that the case involved such a question. 
The question whether the document was 
a forged document or not is a question 
of fact. The trial court held that the 
document was a forged document. The 
court below set aside that finding. 
Both the courts have considered the evi- 
dence. It is well settled that this Court 
in second appeal cannot interfere with 
a finding of fact howsoever grossly erro- 
neous it may seam to be unless it can be 
shown that the finding is vitiated by 
error of law or procedure. Mr. Bhar- 
gava referred to a recent decision of 
their Lordships of the Supreme Court in 
the case of Madan Lal v. Gopi (AIR 
1980 SC 1754) to urge that when the 
court below ignored the weight of pre- 
ponderating circumstances and allowed 
their judgments to be ‘influenced by in- 
the High Court 
would be- justified in reappreciating the 
evidence and in coming to its own in- 
dependent conclusions, The point in 
controversy in she above case whether 
One Mansaram. was in a-fit state of mind 
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when he executed the deed of adop- 
tion. Their Lordships - observed that 
this was substantially a question of fact 
but the courts below ignored the weight 
of preponderating circumstances on the 
record and allowed their judgment to 
be influenced by inconsequential matters. 
Mr, Bhargava’s contention was that the 
instrument ` in question was executed 
in the year 1972 and it bore revenue 
stamps of the year 1961 and had been 
affixed with refugee relife stamp which 
came into circulation after the alleged 
date of the execution of the instrument. 
It was a wholly got up document and 
in any event had been ante-dated. and 
the court below had not taken into con- 
circumstances 
and its finding on the question of for- 
gery was patently erronecus. I have 
heard Mr. R. H. Zaidi, learned counsel 
for the respondent also on this point and 
I think it will be appropriate to consider 
this point later. 


4. I will now consider the first of 
the two -substantial questions of. law. 
framed: at the. time of admission of the 
appeal. The promissory note is said 
to have been executed on the 25th Mar. 
1972. The revenue stamps affixed 
on the promissory note and the receipt 


were first issued on 12th September, 
1961. These were executed on printed 
forms written in Urdu. script. The 


entire writing therein is also in Urdu. 
There four revenue stamps were affixed 
On the promissory note and one on the 
receipt. There was one refugee relief 
stamp each affixed on -the promissory 
note and the receipt. The relevant 
words of the promissory note are as 
follows: 


“Inayat Farmai Janab Iftikhar Ahmad 
Pesar Ayyub Hasan Sakin Matoda Par- 
gana Jauli Jansath . baad Ram Ram 
Aanki joki mublig 5000 -Roopaya hotey 
hain bazaroorat kharch khangi nakad 
aap sey karz liye hain mubligan maz- 
koora bala may sood bahisab do roopya 
saikra feesadi mahvar indul talab aap 
ko ada: kiye jain gey lihaza yah rukha 
bataur promissory note ke likh diya ki 
sanad ho aur wakt zaroorat ke kaam 
aavey, 


Tahreer tareekh Nishan Angutha Kar- 
tey Singh pesar Bakhtawar Singh, Gavah 
Bhopal- Singh Gavah Ratan Singh Shab- 
bir Ahmad Tahreer Kuninda.” 

The plaintiff's contention is that the 
above document is a Bond as defined ' 


388 All. 


in’ Section 2 (5) (b) of the Stamp Act. 
A “Bond” is not a negotiable instru- 
ment and consequently the provisions of 
Section 87 of the Negotiable Instru- 
ments Act (hereinafter referred to as 
the Act) are not applicable to it. The 
stand taken by the defendant on the 
contrary in this appeal is that the docu- 
ment is a negotiable instrument within 
the meaning of Section 13 of the Act 
and is a promissory note as defined in 
Section 4 of the Act. Since the refugee 
relief stamps were not affixed on the 
date of the execution of the instrument, 
the affixation of the same subsequently 
would amount to material alteration of 
the instrument within the meaning of 
_ Section 87 of the Act. Section 87 of the 
Act reads: 

“87. Effect of material alteration — 
Any material alteration of a negotiable 
instument renders the same void as 
against any one who is party thereto at 
the time of making such alteration and 
does not consent thereto, unless it was 

- made in order to carry out the common 
intention. of the original parties : 

Alteration by indorsee—and any such 
alteration, if made by an! indorsee, dis- 
charges his indorser from all liability 
to him in respect of the consideration 
thereof. 

The provisions of this section are sub- 
ject to those of Sections 20, 49, 86 and 
125.” , i 

5. The principal question to be con- 
sidered in this case is whether the docu- 
ment in question is a Bond or a promis- 


sory note. Promissory note has been 
defined in Section 4 of the Act as fol- 
lows : 

“4, “Promissory note’.|— A  “pro- 


missory note” is an instrument in writ- 
ing (not being a bank-note or a curren- 
cy-note) containing an unconditional un- 
dertaking, signed by the maker, to pay 
a certain sum of money only to, or to 
the order of, a certain person, or to the 
bearer of the instrument.” 

The “Bond” has been defined in Sec- 
tion 2 (5) of the Stamp Act as follows : 
(5) “Bond” — “Bond” includes — 

(a) any instrument whereby a person 
obliges himself to pay money to an- 
other, on condition that the obligation 
shall be void if a speficied act is per- 
formed, or is not performed as the case 


may be: 


_(b). any instrument attested by a, 


witness- and not “payable- -to order: ‘or 
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bearer, whereby a person obliges him- 
self to pay money to another; and 

(c) any instrument so attested, 
whereby a person obliges himself to de- 
liver grain or other agricultural 
duce to another. 

It will also be relevant to notice the 
definition of the negotiable instrument 
in Section 13 of the Act: 

“13 “Negotiable instrument” —- (1) A 
“negotiable instrument” means a pro- 
missory note bill of exchange or cheque 
payable either to order or to bearer. 

Explanation (i) A promissory note, 
bill of exchange or cheque is payable 
to order which is expressed to be so 
payable or which is expressed to be 
payable to a particular person and does 
not contain words prohibiting transfer 
Or indicating an intention that it shall 
not be transferable.” ia 
“Explanations (ii) & (iii) and sub-sec- ' 
tion (2) are not relevant, hence omitted. 

6. The provision of Section 13 (1) 
defines a negotiable instrument. A pro- 
missory note is also a negotiable instru- 
ment but not in every case. The ex- 
planation to Section 13 (i) makes it clear 
that a promissory note which is payable 
to order and which is expressed to be 
so payable or payable to a ‘particular 
person but does not contain words pro- 
hibiting transfer nor: betrays an inten- 
tion that it is non-transferable is also a 
negotiable instrument. 

7. The essential features of a pro- 
missory note ‘and a bond’ may now be 
considered, The essential features of a 
promissory note are (1) an unconditional 
undertaking to pay (2) the sum of 
money should be certain (3) the pay- 
ment should be to certain person or to 
the bearer of the instrument; (4) it 
should be signed by the maker, 

.8. The essential features of a bond 
are (1) an undertaking to pay (2) the 
sum of money which need not necessari- 
ly be certain (3) the. payment will - be 
to another person named (4) it should 
be signed by the maker (5) it should be 
attested by a witness and (6) it must not 
contain any writing making it payable 
to order or bearer, i 

9. In the case of Sant Singh v. 
Madan Das (AIR 1976 Madh Pra 144) 
(FB) their Lordships pointed out the . 
three distinguishing features between a 
promissory note and those of a.bond in 
‘the following words ` (i) if money pay- 
able under the instrument is not cer-. 
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tain, it cannot be a promissory note. al- 
though it can be a bond; (ii) if the in- 
strument is not attested by a witness 
it cannot be a bond although it may be 
a promissory note and (iii) if the in- 
strument is payable, to order or bearer, 
it cannot be a bond, but it can be a 
promissory note. 

10. To put it differently. there are 
two peculiar features of a bond; (1) 
Positive—it must be attested by a wit- 
ness, (2) Negative—it must not be pay- 
able to order or bearer, The Full Bench 
then observed (at p. 145): 

“It is also clear that if in an instru- 
ment the above two distinguishing fea- 
tures (positive and negative) are pre- 
sent, then even if the four essentials of 
a promissory noże are also present, the 
instrument will still be a bond, because 
all the ingredients of the promissory 
note are also present in a bond with the 

exception that whereas a promissory 
note can be payable, apart from the per- 
son named in it, to the order of that 
person or to the bearer of the instru- 
ment, a bond cannot be payable to order 
or bearer.” ` 

In other words, the observation of the 

Full Bench means that if the two above, 

peculiar features of the bond namely 

positive and negative, exist, it will be 
deemed to be a bond and not a promis- 
sory note, ; 

11. In the present case the document 

contains an undertaking to pay on de- 

mand the sum ož Rs. 5.000/- along with 
interest at 2 per cent per mensem to the 
. person from whom the money has been 
€ borrowed and is attested- by two wit- 
nesses. It does not contain any writing 
showing that it was payable to order or 
bearer, If the test laid down by the 
Full Bench is applied, the document in 
the present case would be a bond. and 
not a ‘promissory note’, 

12. A similar view was taken by a 
learned single Judge of the Bombay 
High Court in the case of J. S. Shah v. 
M. H. Gandhi (AIR 1973 Bom 27). “But 
if a promissory note falling under Sec- 
tion 4 of the Negotiable Instruments Act, 
1881, and, therefore. under Section 2 
(22) of the Indian Stamp Act. 1899, and 
«would therefore, amount to bond’. for 
the purposes of that Act.” The docu- 
ment before the Bombay High Court 
was both attested and did not contain 
any words of. bemg Payapa: - to order 
or bearer. Be ae 
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13. In’ the. appeal before me the re- 
cital in the instrument mentions the 
name of the person- from whom the 
money was borrowed .and also mentions 
that it shall be returned.to him on de- 
(Indultalab). There can, there- 
fore, be no manner: of dcbut that the 
person to whom the money was to be 
paid was certain and definite. Further. 
there is no indication in the document 
that it was; ‘payable to order or bearer,’ 
This .ccndition fulfils the negative fea- 
ture of a Bond. It was argued that the 
absence of these words do not detract 
the document from being a ‘promissory 
note’ and the presence of these words 
make it a negotiable instrument. 


14. Another question arises as to 
what is the effect of the omission of 
the words “payable to the order of or 
to the bearer of” in the document. If 
a- document contains an unconditional 
undertaking to pay certain sum of 
money to a certain person on demand. 
and does not contain the words “payable 
to the order of or to the bearer of” it 
does noz cease to be a promissory note. 
Section 4 of the Act makes it clear that 
where an instrument contains an uncon- 
ditional undertaking signed by the 
maker to pay a certain sum of money 
only to a certain person, it would be- 
come a promissory note. The words 


_“to the order of” or “to the bearer of 


the instrument” only makes it a negoti- 
able instrument, but does not impinge 
on the document “being a promissory 
note. Illustration (b) to Section 4 of 
the Act is as follows : 

"(b) I acknowledge myself to be in- 

debted to B in Rs. 1,000/- to be paid, 
on demand, for value received.”, 
The illustration shows that there is no 
mention of the words “payable to the 
order or to the bearer of the instru- 
ment”. Jt is clear that even if these 
words are-not there the document does 
not cease to be a promissory note, A 
similar view has been taken in the case 
of Raghunath Bhandary v., Seetharama. 
Punja (AIR 1972 Mys. 344), ` 


15. But, in the present case, there is 
an additional feature and that feature 
is the attestation of the instrument. A. 
‘promissory note’ is not required to be 
attested. A bond is required to be at- 
tested. If the question was whether the 
attestation of an instrument takes it out- 
Side the -purview of a _Promissory note, . 
the answer. would be in’ the. négative. 
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It the document is with ‘all intents and 
purposes a promissory note, the mere 
attesting of the. instrument will not ren- 
der it to be an instrument other than a 
promissory note. See Raghunath Bala- 
krishna Deshpande v. Bihari Lal Kri- 
shna Prasad Dave (AIR '1972 Mys 159). 
However, the question whether the. in- 
strument is a bond or a promissory ‘note 
is to'be decided on the basis of the 
document itself and the, intendment: of 
the parties, On a consideration of all 
the materials and’ relevant facts and 
circumstances I am of the Opinion that 
the parties intended to execute a bond, 
for they not only. shunned the words to 
.}make the instrument ‘payable to order 
or to bearer’ but: had also got it -attest- 
ed. These features are indicative of the 
fact that the parties intended to execute 
a bond rather than a promissory note. 
It may also be noticed that there. was 
deficiency in the stamp duty. The defi- 
ciency was made good subsequently on 
payment of penalty. The document was 
thereafter admissible in | evidence but 
only as a bond. In my opinion, the view 
taken by the court below that it was a 
bond and not a promissory note must 
be upheld for the 
above, 


16. Bond _is not a negotiable instru- 
ment. Consequently, the provisions “of 
Section 87 of the Act are not attracted. 
Any alteration made to a document not 
being a negotiable instrument is not af- 
fected by the provisions| of Section 87 
of the Act. It it has been held to be 
promissory note and as isuch a negoti- 
able instrument subsequent alteration in 
the instrument would be affected by 
Section. 87 of ‘the Act, but such is not 
the position in this case. The instru- 
ment is a bond and consequently: Sec- 
tion 87 of the Act has no, application. 


1%. The second point, urged by the 
learned counsel was that: the promissory 
note not having been duly stamped it 
would not be admissible in évidence 
even on making good the deficiency on 
payment of penalty. This argument is 
available in a case of promissory note. 
A promissory note is required to be duly 
stamped at the time of, its execution. 
Subsequent to the execution, the defi- 
ciency cannot be made good even ‘on 
payment of penalty, But in the present 
case, the instrument has been held not 
to be a promissory note but a bond. 
Consequently, the provisions of Section 

i 
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35 proviso (sic) of the Stamp Act would 
have no application to a bond.. This 
contention, therefore has no force. 

18. Coming down to the third ques- 
tion raised by the learned counsel for 
the appellant,- it may be mentioned here * 
that the court below has minutely sifted 
the evidence, appraised it and ultimately 
come to. the conclusion that the money 
was advanced as loan to the appellant. 
This is a. finding on a question of fact. 
Their Lordships of the Supreme Court 
have repeatedly held that a second. ap- 
no jurisdiction to 
interfere with the findings of fact how- 
sOever grossly erroneous it may seem to 
be. Unless there be an error of law 
vitiating the finding, this Court . has no 
jurisdiction to interfere with the find- 
ing on a question of fact. The question 
whether the money was advanced as a 
loan or not is a pure question of fact. 
Whether a particular witness is to be 
believed or not is in the jurisdiction of 
the final court on facts. What infer- 
ence should be.drawn from a particular 
piece of evidence is also a question of 
fact to be determined by. such' court. 
The second appellate court has no jur- 
isdiction to re-appraise the evidence or 
find out what is the weight of the evi- 
dence on a particular point. These are 
the duties of final court on facts. I do 
not find any error of law nor the court 
below appears to be influenced by in- 
consequential matters. to vitiate the 
finding’ on this question arrived ‘at by 
the court below. 

19. Great emphasis was laid by the 
learned counsel for the appellant that 
the ‘promissory note’ and the ‘receipt’ ° 
were executed on the 25th March, 1972 
and it bore the ' refugee relief stamp 
which had been first issued on June 5, 
1972. This, showed that either the 
instrument was not executed“ on the 
25th March, 1972 or the refugee relief 
stamp was affixed’ subsequently, The 
argument that it was affixed subse- 
quently amounted to an alteration of 
the instrument treating it to be a nego- 
tiable instrument i.e. ‘promissory note’ 
is incorrect, The court below has re- 
corded clearly that this refugee relief 
stamp was affixed- subsequently with 
the consent of the appellant. This find- 
ing is based on an appraisal of the 
oral evidence. The question as to 
when the stamp was affixed is a ques- 
tion of fact. The finding on this ques- 
tion is a finding of fact. No error of 
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law could be pointed out in this find- 


ing. This finding will have to be ac- 
cepted for the purpose of: this second 
appeal. 
_ Another point was ad that the. re- 
x fugee relief stamp had not been can- 
celled, as there was no thumb impres- 


sion or cancellation mark on the re- 
fugee ‘relief stamp. : Therefore, it was 
not a duly executed receipt. I do not 


find any merit in this contention. Ic is 


established that the. receipt was execut- ' 


ed on that day and the refugee retief 
stamp was affixed subsequently with 
the consent of the appellant. If his 
stamp remained to be thumb-marked, 
it did not impinge on the factum of the 
execution of this receipt. The ccurt 
below has considered this matter, and 
I see no reason to take a different viaw. 
The fact that the money had been ad- 
vanced to the appellant having b2er 
established on the basis of oral evidence 
as well, the court below was justided 
in reversing the judgment of the tzial 
court and decresing the suit. 

For the reasons indicated above, his 
appeal must fail and is accordingly dis- 
missed with costs. 

Appeal demised. 


AIR 1981 ALLAHABAD 391 
DEOKI NANDAN, J. 


Rajendra Kumar, Appellant v. Rame- 
shwar Dass Mittal and others, Respon- 
dents. 

Second Appeal No. 513 of 1976. D/- 
¢ 28- 7-1981.* 

(A) Constitution of India, Art. 19 (1) 
(f) — Right of pre-emption on ground 
of common enjoyment of appendazes 
and immunities is valid. - (Mahomecan 
Law — Pre-emption), (Para 7) 

(E) Mahomedan Law — .Pre-empton 
~~ Demand for pre-emption and making 
of it within a reasonable time is essen- 
tial. : 

The right of pre-emption is a weak 
right and any legitimate device is suñ- 
cient to defeat it.. The law. is that the 
demand should be made within a re- 
asonable time. What time is reasonable, 

visa question which isto be answered on 


"Against judgment and decree of D. D. 
Soni, 3rd Addl. Dist. J., Muzaffer- 
__nagar, D/- 22-3-1976. 
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the facts of each case. The basic rule 
of Muslim Law has been that a de- 
mand for pre-emption, at any rate the 
first demand, the- Talab-I-Mowasivat or 
the jumping. up demand, must be made 
immediately and without any loss of 
time. (Para 10) 

Where the. plaintiff knew that he had 
to make a demand. for pre-emption as 
quickly .as possible and it was not sug- 
gested by him that he was prevented 
from making the demand for any re- 
ason. whatsoever, immediately after he 
came to know of the completion of the 
sale by the registration of the sale deed 
on 27-12-1972, held that there was no 


. justification, to wait till 23-2-1973 to 
make the demand ‘for pre-emption. 
Taking into consideration the contents 


of notice it was further held that the 
necessary demand was not made at all, 
and not at all within a reasonable time 
of the completion of the sale sought to 


be pre-empted. Case law, Rel. on. ; 
(Para 10) 
Cases Referred: Chronological Paras 
AIR 1972 SC 2162 8, 9 
AIR 1972 All 313: 1972 All LJ 413 (FB) 
` 7 
AIR 1962 SC 1478 7 
AIR 1962. Ker 122 9 
AIR 1961 SC 1747 9 
AIR 1960 SC 1368 9 
AIR 1955 NUC 1498 9 
AIR 1954 Nag 113 9 
AIR 1943 Patna 96 9 
Y., S. Saxena; for Appellant; XK. N. 
Tripathi and V. K. S. Chaudhary. for 


Respondents. 


JUDGMENT :— This is a defendant’s 
second appeal in a suit for pre-emption 
of the sale of the part ofa Haveli 
situated at Shamli, District Muzaffar- 
nagar, by sale deed dated 29-6-1972, 
registered on 27-12-1972, for Rupees 
15,000/- by the defendants Nos. 2 and 
3 to the defendant No. L It was said 
that in the old Abadi of Shamli, to the 
west of Muzaffarnagar Road, the cus- 
tom of pre-emption was prevalent 
since times immemorial among all the 
-residents of that ‘locality, Hindus or. 
Muslims, irrespective of religion, in ac- 
cordance with Muslim Law, subject 
however, to the fact that it was not 
necessary to.make Talabs in accordance 
with that law, and the demand for pre- 
emption in any form was good enough 
The first right of pre-emption was that 
of a co-~sharer, the next of a participa- 
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tor in appendages and immunities, and 
the last that of a Shafi-I-Jar. But the 
last kind of right of pre-emption, on 
account of vicinage, had become void on 
the enforcement of the Constitution. 


2. The plaintiff claimed that he 
was a co-sharer in the Haveli: that he 
had his houses to the east of the Haveli, 
while the defendants Nos. 2 and 3 had 
- their houses to the west thereof: that 

the inner courtyard and the Dahlij of 
the Haveli through which people pass- 
ed in and out, and the Rasta, the bath- 
room and the Chabootra to the south 
of the Dahlij, were common between 
the houses of the plaintiff and the 
house in suit, It was also alleged 
that the drain of both portions 
joined one common drain which 
passed through the Dahlij and drain- 
ed out the water from the whole 
house, Thus it was said that the plain- 
tiff was Shafi-I-Shariq and also Shafi-I- 
_Khalit, i.e, a participator in the ap- 
pendages and immunities and was en- 
titled to pre-empt the sale of the house 
in suit. 

3. The plaintiff further alleged that 
the defendants Nos. 2 and 3 had effect- 
ed the sale of the portion. of the Haveli 
in suit with the common Sahan, Dahlij 
and bath-room etc., in favour of the 
first defendant by sale deed dated 29-6- 
1972 which was registered on 27-12- 
1972 for Rs. 15,000/- without any infor- 
mation to the plaintiff, and they did 
not care for the plaintiffs right of pre- 
emption, The first defendant, it was 
said, was a stranger and had no right 
or share in the house in suit and the 
plaintiff was entitled to pre-empt the 
sale. It was then alleged: that on com- 
ing to know of the sale deed, the plain- 
tiff made the demand for pre-emption, 
in accordance with the custom, to the 
first defendant, and when the sale deed 
was registered, he again made a de- 
mand for pre-emption in the end of 
December. 1972, and thereafter also he 
made certain demands, but the first 
defendant avoided to comply. It was 
then said that thereafter a notice dated 
23-2-1973 was served by the plaintiff 
on the first defendant demanding pre- 
emption of the property, in suit, to 
` which the said defendant sent a wrong 
reply. hence the suit. 

4. The first defendant contested the 
suit, The prevalence of the custom of 
pre-emption: in the ‘locality was denied. 
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The plaintiffs claim of the right of 
pre-emption was also denied. The 


Haveli in suit, which the first defen~ 
Sant had purchased, was alleged to be 


separate and divided from Other por- 
tions thereof, It was stated that the * 
plaintiff was not a co-sharer of the 


disputed Haveli, nor was he a Shafi-I- 
Sharik nor Shafi-I-Khalit and that the 
courtyard of the first defendant was 
Separate from that of the plaintiff. 
About the Dahlij the Sahan, the Cha- 
bootra, it was said that the por- 
tivns appurtenant to the western por- 
tion of the first defendant were exclu- 
sively owned by him and the water of 
his portion also flowed . separately. It 
was claimed that the plaintiff had no 
preferential right of purchase as against 
the first defendant: that the custom of 
pre-emption was ultra vires the Con- 
stitution of India: that the first defen-. 
dant was not a stranger: and that the 
sale was taken with the full knowledge 
of the plaintiff when he did not take 
the properety in suit, The suit, it was 
said, was much belated and an after- 
thought, No demand for pre-emption 
was made within a reasonable time and 
the plaintiff was not entitled to any 
relief. The demands, alleged to have 
been made by the plaintiff, could not be 
said to be proper demands for pre-emp- 
tion. The suit was claimed to be out 
of time. Lastly, it was claimed, by an 
amendment of the written statement, 
that the transaction in favour of the 
plaintiff was Benami and the plaintiff 
was not really the owner, nor did he 
have any effective control over that 
part of the property on the basis of 
which he claimed to pre-empt the sale 
of the property in suit. 

5. The trial court framed as many 
as 11 issues, All of them do not sur- 
vive now. The substance of its findings 
cn the several issues before it was that 
the plaintiff had a right to sue and the 
sale-deed in his favour, on the basis of 
which he was claiming pre-emption of 
the sale in question, was not a Benami 
transaction: that the custom of pre- 
emption was prevalent in the locality 
where the property was situate. and 
the custom of pre-emption by a co~ 
sharer was not ultra vires of’ the Con- 
stitution, that the property purchased 
by the first defendant was distinct and 
separate and the plaintiff had no right 
fo pre-empt the sale. The plaintiffs 
case of having made demands of pre- 


< 
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emption in July and December, 1972 
was disbelieved and the demand for 
pre-emption, said to have been made 


by notice dated 23-2-1973, . was held 
to have been.made too late. In the 
> result, the trial court dismissed the 


suit with costs, 


6. The lower appellate court revers- 
ed the trial court’s decree and decreed 
the suit on the findings that the plain- 
tiff was a co-sharer and participator in 
common: amenities in the building in 
question and had, as such, a right to 
pre-empt the sale: and that the demand 
of pre-emption made by notice dated 
23-2-1973 was sufficient in law asa 
demand made within a reasonable time. 


7. The learned counsel for the ap- 
pellant contended that it was nobody’s 
case that the plaintiff and the defen- 

¢ dants Nos, 2 and 3 were co-owners of 
the property in suit or that the defen- 
dants Nos, 2 and .3 had sold only an 
un-divided share of property in which 
the plaintiff also had a share: and that 
being so it couid not be said that the 
plaintiff was a co-sharer with the defen- 
dants Nos, 2 and 3 in the property in 
suit, such as to be able to claim a co- 
sharer’s right to pre-empt the sale of 
any part or portion thereof or share 
therein, I agree. The question really 
was whether the plaintiff could be said 
to be a participator in the appendages 
and the immunities .with the defen- 
dants Nos, 2 end 3 in the property 
which was the subject of the sale 
sought to be pre-empted, it being 
~ settled that a mere right of easement 
is not good enough to support a claim 
for pre-emption after the enforcement 
of the Constitution. (See Jagdish Saran 
v. Brij Raj Kishore) (1972 All LJ 413): 
(AIR 1972 All 313) (FB) and (Bhau 
Ram v. Baij Nath Singh) (AIR 1962 SC 
1476). Having Icoked at the description 
of the property sold and the evidence 
on record, I am satisfied that the find- 
_ing recorded by the lower appellate 
court that the rlaintiff was a participa- 
tor in common amenities or appen- 
dages and immunities, is correct, inas- 
much as the front Chabootra was com- 
mon, the front Dahlij was common, 
“the courtyard was .common and the 
path-room was also said to be common. 
The two portions of the property — (1) 
That which was already owned by the 
plaintiff and (2) that of which the sale 
was sought to be pre-empted could- 
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not be properly enjoyed without the 
enjoyment of these things in common, 
and that justified the right to pre-empt 
the -sale as a reasonable restriction on 
the first defendant’s right to hold, ac- 
quire and dispose of property ` which 
was a fundamental right guaranteed by 
rticle 19 (1) (f) of the Constitution 
until its deletion by the 44th Amend- 
ment with effect from 30-4-1979. I may 
in this connection also take note of an 
argument advanced by Mr. V. K, S. 
Chaudhary, learned. counsel for the. 
respondent, -that the right to acquire, 
hold and dispose of property being no 
longer a. fundamental right, the custo- 
mary law of pre-emption, which was 
eclipsed by the constitional provision, 
must be deemed to have revived in 
ful] force and vigour on the deletion 
of clause (f) from Article 19 (1) of the 
Constitution, The argument was un- 
doubtedly attractive, but, the ight of 
pre-emption, claimed in this case being . 
a right based in custom, it could pro- 
bably be said with some justification 
that the custom has disappeared by 
desuetude over these 30 years during 
which it was deemed to be un-enforce- 
able and void on account of being an 
unconstitutional restriction on the right 
to acquire, hold and dispose of pro- 
perty. The Supreme Court had in 
Bhau Ram v. Baij Nath Singh (supra) 
held the law of pre-emption, on ac- 
count of vicinage,-to be unconstitutional 
and void as it imposed an unreasonable 
restriction on a citizen’s right to ac- 
quire, hold and dispose of property, 
while the right of pre-emption based in 
common ownership or in common 
enjoyment of appendages and immu- 
nities was held to be valid as a reason- 
able restriction on the said funda- 
mental right, It is, therefore, not neces- 
sary to decide this controversy in the 
present case, for even when the right 
to acquire, hold and dispose of pro- 
perty was a fundamental fight, the 
right of pre-emption on the ground of| 
common enjoyment of appendages and 
immunities was held to be valid, and 
as. noticed above it has been found in! 
the present case that the plaintiff did 
enjoy the property, already owned 
by him, the appendages and immunites 
in common with the property in suit, 
of which the sale was sought to be pre- 
_ and thus the plaintiff had a 
lawful right to pre-empt the sale. 


` ‘pre-emption, and the 
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8. The next question which, 
fore, arises for. determination in’ this 
second appeal : is whether the ‘demand 
-for pre-emption, said to have been 
made by the -notice dated 23-2-1973, 
was a proper. demand |and could be 
said to have béen: “made | within a re- 
asonable time. It -has jalready, been 
noticed above that the alleged making 
of demands by the plaintiff. in July 
and December,.1972 has been disbeliev- 
-èd by both the ‘courts | below., That 
` finding is of fact; it is based on ap- 
praisal of the evidence - On ‘record: and 
it could not possibly | be, and has 
not been assailed before ime. It is also 
undisputed: that the sale; could be said 
-to have ‘been completed! only when 

the sale deed was registered ie, on 
`- 27-12-1972, on its- ‘being | copied out in 
the registers maintained ‘by the Sub- 


- Registrar, vide S.'K. Mohammad Rafiq 


v. Khalilul Rehman, (ATR 1972 SC 
2162), The ‘demand, alleged ‘fo have 
been made in July 1972 would, on that 
account, be premature and invalid. It 
is, therefore, necessary to first look at 
the notice dated 23-2-1973 Ex. 13. The 
notice recites fhe existence of ‘the 
custom of pre-emption in the locality, 
and that Talabs need nof. be made ac- 
cording to Muslim Law. Tt then spéaks 
of the sale ‘deed having [beem executed 


on 29-6-1972. The plaintiff’s right of 
pre-emption is” then claimed “on the 
basis of common. ‘enjoyment cof the 
inner courtyard, ` - the bath-room, the 


Dahlij : and ‘the Chabootrà, It is then 
Said that the plaintiff made a demand 
for pre-emption ` as soon as he came tö 
know of the sale, as also after the 
completion of. the registration, The last 
demand was said to have! been’ made at 
Shamli, before . witnesses lin the end ‘of 
December, 1972; and that the demand 
was repeated on some occasions: there- 
- after, but the first defendant avoided to 
comply with them, and, | therefore, the 
notice says, the first deféndant was in- 
formed that unless he’ took the amount 
of consideration and executed a'sale 
deed in favour of the plaintiff pa 15-3- 
1973,- after giving intimation the 





date on which he was prepared k exe- 


cute the sale deed, it would be deemed 


that he denied to’ execute the ‘sale deed 
in pursuance of the plaintiffs. right of 
plaintiff would 
be compelled to seek relief in a court 
of law. and he would be! liable for the 
plaintiffs costs efe, 
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9. Two questions have been raised 
with respect to this notice. The first is 
whether the notice dated 23-2-1973 
could be deemed to be a demand re- 
quired to be. made in accordance - with 
the customary right. of- pre-emption, 
and second whether it could be said to 
have been made , within a reasonable 
time. Of the .casés cited at the bar :(1) 
Abdul Gaffarkhan Ajijkhan v. Abdul 
Jikar Dada Kachhi, (AIR 1954 Nag 
113); (2). Medni Proshad v... Suresh 
(AIR, 1943 Patna 96); 
and (3) Narayana Menoki v. Karthia~ 
yani, (AIR 1962 Ker 122) were cases of 


pre-emption where Talabs were requir-. 


ed to be made in accordance with the 


technical rules of Muslim Law.. In 
Lokman Das v. Sheoraj Kumar, ' (AIR 
1955 NUC : 1498) a Division Bench of 


this Court held that in a .case of claim 


for -pré-emption according to custom, - 


the making: of Talabs according. to the 
technical rules of the Muhammadan 
Law .was not necessary, but a demand 
has to be made by the pré-emptor on 
his coming to know of the transfer, He 
is to demand a transfer “of the pro- 


„perty to him. on payment of the price 


paid by .the. vendee.” The -pre-emptor 
should be in a position to buy the pro- 
perty and to decide then and. there 
whether he wants 't0 buy - 
He could not be allowed to wait for some 
móñths to decide whether if was pro- 
fitable for him to buy the property 
and make a demand thereafter. In that 
case the sale deed was executed on the 
4th May and registered on Ith May, 


but the notice Of demand - for pre- : 
emption was not given until the 12th 
October; tt was held that the: notice 


was not valid. In Radhakishan Laxmi- 
narayan Toshniwal v. Shridhar Ram- 
chandra Alshi, (AIR 1960 SC 1368) it 
was held by the Supreme Court that 
the right of pre-emption isa weak 
right. There are no equities in favour 


of a pre-emptor,. This case was fol- 
lowed in Ram Saran Lall v. Mst. Do- 
mini Kuer; (ATR 1961 SC 1747) in 


which the Supreme Court held that in 
order to give the right of pre-emption 
a sale is complete only when the sale 
is registered, of course, in case 
tangible immovable property worth 
Rs, 100/- and more; and registration is 
not complete till the document to be 
registered. ‘has been copied out in the 
records. of the registration department. 
The Supreme- Court held thata Talab 


it or not?. 


of | 


w 
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. made before -such completion of . regis- 


tration was premature and. invalid.- This 
view of the law. was reiterated by the. 
Supreme . Court in S. K. Mahamrnad 
Rafiq v. Khalilu] Rehman, 


reme Court in this case that if the de+ 
mand has to. ba made after the sale 
deed has been copied in the books of- 
the Sub-Registrar it would be virtually 
impossible or at any rate extremely 
difficult for any pre-emptor to make 


the first demard as promptly as requir- © 


ed under the principles of Mahomedan 
Law, It was said that the pre-emptor 
could not be expected to keep a per- 
petual watch. The. Supreme Court met 
this argument by saying thatit was not 
a matter for the Court to consider but 
for the Legislature -to remedy. i 


10. Having’ zonsidered the terms of 
the notice, which alone is now - relied 
upon as demand for pre-emption, re- 
quired to be made under the law, fi 
am of the opinion that the lower ap- 
pellate court: isin ‘error in having 
treated it as a valid notice of demand 
for pre-emption: and further to have 
held that the demand by that notice 


was made within- a reasonable time. As 


declared’ by the Supreme Court the 
right of pre-emption -is a weak right 
and any legitimate device is sufficient 
to defeat it. Making of the oral de- 
mands for pre-emption, said to have 
been made in July: and the last week 
of December,. 1972, have been dis- 
believed by the lower appellate court. 
It can, therefore,. be said that the notice 
contains a false assertion in -that it 
bases the claim for pre-emption on the 
allegation that those demands for pre- 
emption were made, Indeed, if it was 
permissible to make a demand for pre- 
emption by a notice in writing, ac 
cording to the custom prevalent at 
Shamli, the proper thing for the plain- 
tiff to have done was to serve a notice 
demanding pre-emption as soon as he 
came to know of the completion of the 
registration of the sale’ deed on 27-12- 
1972. Since it was. the plaintiffs own 
case that he made a. demand in the end 
of December, 1972, falsely though it 
could be assumed that, the plaintiff 


‘ knew of the completion of. the registra-" 


tion of the sale deed as soon as that 
event Occurred on 27-12-1972 or, at 
any rate,. immediately thereafter and 


since his allegation of having made an . 


(AIR 1972 - 
- SC 2162). It was urged before the Sup- 
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oral: demand’ in the:end of December; 
1972- also implies ` ‘the: ‘knowledge that 
the making of ar: immediate demand 
was necessary, it follows that the plain- 
tiff ought to have ‘made and proved 


- that he did make a proper demand for 


permission -in- the -end of! December, 


1972. The law is that the demand 
should be: made within a reasonable 
time. What time. is reasonable, is a 


question which is to be answered on 
the facts of each case. The ‘basic rule 
of Muslim . Law has been that a de- 
mand for pre-emption, at any rate the 
first demand, the Talab-I-Mowasivat 
or the jumping up demand,: must be 
made immediately : and without any 
loss of. time. On his own case, the 
plaintiff knew that he hed to make a 
demand for pre-emption as. quickly as 
possible. It was not suggested by him 
that he was prevented from making: 
the demand for any reason whatsoever, 
immediately after he cam2 to know of 
the completion of the sale, sought to 
‘be pre-empted, by the registration of 
the sale deed on 27-12-1972. There was 
no justification, accerding.to the plain- 
tiffs own case -to wait till ` 23-2-1973 
to make the’ demand for pre-emption. 
Indeed, here too it is the plaintiff own 
ease, in the notice itself, that he made 
some more demands between the end 
of December 1972 and the service of 
this notice. The plaintiff has not .cared 
to prove the.making of any such de- 
mands.. His case that he made a de- 
mand in December, 1972 has been dis- 
believed. It follows that the plaintiff 
did not make any demand for pre- 
emption at any time before 23-2- 1973 
and he tried to cover up his omission 
by making wrong allegations: in the 
notice that he had made demands 
earlier, which the first defendant had 
failed to comply with. Even so, the. 
notice does not, in so many words, 
make a specific demand for’ pre-emption, 
All that it says and means is that the 
demand for pre-emption having already 
been made and the plaintiff being en- 
titled to` pre-emption, on the basis of 
those demands he was giving an oppor- 
tunity to the first defendant to comply 
with them, ie, the demands already 
made by him, by executing a sale deed 
in the. plaintiffs favour within one 
month on receiving the sale considera- 
tion after giving prior intimation of the 
date on which he was. prepared to exe- 
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cute the sale deed to: the plaintiff, 
failing which the plaintiff ‘shall deem 
that the first defendant denied -his, that 
is the plaintiff's claim, for pre-emption. 
This is followed by the threat of suit. 
If the making of a demand for pre- 
emption, and the making of it within 
a reasonable time, has been essential, 
according to the custom of pre-emption, 
pleaded by the plaintiff, it follows that 
the necessary demand was not made at 
all, and not at all within’ a reasonable 
time of the completion of the sale 
sought to be pre-empted.. The view of 
the lower appellate court to the con- 
trary is, in my opinion, | erroneous in 

law. ž 
11. In the result, the appeal suc- 
ceeds and is allowed with costs. The 
judgment and the decree :under appeal 
are set aside. The plaintiff's suit shall 
stand dismissed with costs throughout. 
f Appeal allowed. 
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Rampur Engineering Co.'Ltd., Appel- 
lant v. State and others, Respondents, 

Second Appeal No. 1458 ‘of 1974, DJ- 
10-8-1981*, 

(A) Transfer of Property, Act (4 of 
1882), S. 105 — Lease deed — Grant of 
land by State in exercise of its sovereign 
_ rights — Such grant could not have been 
termed a lease — Act not applicable to 
such grant. t (Para 8) 

(B) Transfer of Property Act (4 of 


1882); S, 105 — Consideration for lease —_ 


Meaning of — Consideration in form. of 
generation of employment and industrial 
production for promoting welfare of sub- 
jects is not consideration as contemplated 
by provisions of S. 105. l (Para 6) 
(C) Transfer of Property!. Act (4 of 
1882), S. 105 — Renewal iof lease — 
Agreement between lessor and lessee — 
Lessee has right for renewal — Lessor 
cannot refuse — Subletting some portion 
of building is not transfer of all rights. 
' Where there was an agreement between 
lessor and lessee that the lessee has right 
to have lease renewed after expiry of the 
first period of certain years on the same 
terms and conditions, the: lessor could 


ON Seah ee 
*Against order and decree' of Mahavir 
Singh, District Judge, Rampur, D/- 6-5- 
1974. ee 


Ty/ty/D914/81/PGS 
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not refuse to renew the lease when the 
lessee asked for it. (Para 8) 
‘Further, the letting out some build- 
ings by lessee to sub-lessee was not a 
transfer of all its lease hold rights for 
unexpired period 
was a clause in the agreement that the 
lessee with the consent of the lessor can 
transfer its ieasehold rights for the 
unexpired period of lease. Therefore it 
could not be said that the lessee had lost 
his right of renewal on account of sub- 


letting. (Para 10} 
Cases Referred: Chronological Paras 
AIR 1957 SC 286 5 


B. D. Mandhyan, for Appellant; Stand- - 
ing Counsel, (A. P. Singh), for Respon- 
dent. , 


JUDGMENT :— This is a plaintiff's 
second appeal in a suit for a decree 
directing the defendants to renew the 


lease of certain land specified at the foot ` 
of the plaint for a further period of 30 
years with effect from 10th May, 1972. 
Although the defendants were three in 
number, the real defendant is only one, 
namely, the State of Uttar Pradesh, the 
other two defendants being surplusage, 
and indeed the name of the third defen- 
dant-respondent Sri N, C. Saxena, 
Secretary to the Government of Uttar 
Pradesh was deleted from the array of 
the parties in this Court. 


2. The earstwhile princely State of 
Rampur entered into an agreement dated 
28th October, 1974 with M/s. Juggi Lal 
Kamlapat Singhania agreeing to grant 
certain land on certain terms. The plain- 
tiff company came to acquire the rights 
of M/s. Juggi Lal Kamiapat under that 
agreement with certain modifications in 
a series of transactions which it is not 
material to detail in this judgment, inas- 
much, as the then Government of Ram- 
pur made the grant of 39.08 acres of land 
to the plaintiff by an instrument dated 
29th June, 1949, a copy of which is Ext. 2 
on the record. The instrument, after 
setting forth the earlier transactions 
shows that the plaintiff company, referred 
to as the lessee in the agreement “is now 
in possession of 39:08 acres and whereas 
the lessee has requested the lessor (Gov- 
ernment of Rampur) to execute the deed 
of lease in favour of the lessee to which . 
the lessor has agreed, it is hereby ' 
mutually agreed and declared as under:— 

"(1) That the lease will operate from 
10-5-1942 and will terminate on 9th May, 


, 1972. 


of lease when there ~ 
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(2) That the. said land of 39.08 acres 
which is now in possession of the Com- 
pany will be held by the lessee free of 
rent during the continuance of this lease. 

(3) That it is definitely understood ‘and 
agreed that all the buildings, bungalows 
factory, godowns, out-houses, offices and 
other erections and fixtures whether per- 
manent or temporary, boundary walls, 
chimmeys, tube-wells, roads trolly lines 
and other appurtenances constructed by 
J. K, Gas plant Manufacturing Company 
Rampur Limited and J. K. Food Pro- 
ducts Limited, Rampur State now owned 
and possessed by the Lessee will be 
deemed: to have ‘constructed. with the 
consent of the Lessor and the Lessee has 
the right to construct other buildings 
which may be required for the develop- 
ment of the Lessee’s work. 

(4) That the plot leased out will be uti- 
d lized by the Lessee for its requirements 

without any interference on the part of 

the lessor. 7 

(5) That the lessee with the consent of 
the lessor can transfer its lease-hold 
rights for the unexpired period of lease 
but the sub-lessee will also be bound by 
the terms and conditions hereby agreed 
by the parties. 

_ (6) That on the expiry of the period of 
lease it can be renewed for a further 
period of 30 years on the same terms and 
conditions, After the lapse of 60 years 
from the date of registration 10th May. 

1942 of J. K. Gas plant Manufacturing 

Company Limited the Company shall 

have the option to acquire the full owner- 

‘ship of the said land of 39.08 acres on 
£ payment of a sum of Rs. 19.500/- to the 

lessor, - : 

(7) That the lessee will not commit such 
acts in respect of the said land which will 
deteriorate the present value of the land. 

(8) That in the event of the lease not 
being renewed on the expiry of the period 
of the lease, the Lessee will be entitled 
to sell or remove the buildings, plant, 
machinery, fittings and fixtures installed 
thereon unless the State pays to the 
lessees compensation at a figure to be 
mutually agreed upon.” 

.3. These are all the terms of the so- 

___ called lease and I have quoted them in 
~“ extenso because the decision of the case 
turns upon their interpretation. The few 
more facts relevant for the purposes of 
the decision of this case are that when 

. the plaintiff applied for the renewal of 
the leasa to the Government of Uttar 


> 
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: plaintiff, by letter 
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Pradesh, which had in the meanwhile 
come to acquire all the rights and the 
liabilities of the lessor under the said 
grant, on the merger of princely State of 
Rampur in the Union of India, the Gov- 
ernment of Uttar Pradesh informed the 
dated 30th March, 
1972, that the Governor had been pleased 
to decide. not to renew the lease, without 
assigning any reason therefor, the suit 
was then filed after serving a notice 
under S. 80 of the Civil P. C, The defence 
was that the land was originally let out 
by the princely State of Rampur for the 
purposes of promoting industrial develop- 
ment in the area but that object was 
never achieved and the Company was not 
functioning properly in spite of the help 
rendered by the Government of Rampur 
and by the Government of the State of 
U. P. The reasons pleaded by it to justify 
the refusal to renew the lease would ap- 
pear to be those contained in paragraphs 
13, 14 and 15 of the written statement. 
They rum as follows:— ` 


“13. That in the meanwhile the in- 
dustrial activity of the company came to 
a virtual standstill and ultimately the 
company gave up its industrial activity 
altogether, All the machinery was dis- 
mantled and removed, the factory was 
shut down, and the office shifted, and the 
very object of granting the facilities, in- 
centives, concessions to the plaintiff, for 
generating employment and industrial 
production, was set at nought by the 
plaintiff company itself. 


14. That thus the very nexus of -the 
lease granted by the defendant No. 1, 
predecessor to the plaintiff has been lost 
and the plaintiff has no right to renewal 
of the same. 


15. That the plaintiff is not entitled to 
any renewal of the lease. for the simple 
reason that the lease was without con- 
sideration. The major consideration in 
the mind of the predecessor of the State 
Government and of the defendant No, 1 
itself, viz., generation of employment and 
industrial production, has come to an end, 
and the defendant No. 1 has heavily 
suffered in the process financially in the 
form of each (sic cash) assistance and 
interest etc.” bf 
It has been added in paragraph 18 that 
the State of Uttar Pradesh never object- 
ed to the removal of its building by the 
plaintiff from the land nor did it seek any 
extension of time for doing so. It is then 
said that the plaintiff ceased’ to have any. 
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rights in the ‘buildings. Lastly it was 
averred in paragraph 23.iof the written 
statement that the State of Uttar Pradesh 
had already taken proceedings under the 
U. P. Public Premises (Eviction of.. Un- 
authorised Occupants) Act; 1972 and “all 


the rights of the parties if any shall “be 


- decided -in those proceedings” and that 
_ the present suit was, therefore, not main- 
tainable. 

4. The following were the 
framed by the trial Court: = 

1. Whether the lease in question was 
made only for the purpose of and to en- 
courage, the industries in! Rampur? - 

2. Whether the plaintiff's company 
stopped permanently all industrial . . acti- 
vities at Rampur, if so its: effect? 

3. Whether the plaintiff can force the 
defendant to renew the lease in his favour 
for 30 years in terms of the lease deed.? 

4, Whether the court fee paid i is insuffi- 
- cient? | 

5. To what relief if any lis the plaintiff 
entitled? 
On the fourth issue, which was taken up 
first, the trial Court heldi that. the court 
fees paid was sufficient. On issue No. 1; 
its finding was that from! the cireum- 
stances and the other conditions of -the 
lease it is obvious that the lease was made 
for the purposes of encouraging industries 


issies 


at Rampur although it was riot specifi-., 


cally mentioned in the lease.” On issue 
No. 2 the trial court held that “the plain- 
tiff has sublet a major portion of thè 
building also to Sri Hans’ Raj Gupta and 
Company; that it had ceased to carry on 
any industrial activity at Rampur, that 
the result is that the plaintiff is not en- 
titled to get the lease renewed”; and that 
“under the terms of lease the plaintiff 
` could sublet the land only, with the con- 
sent of the defendant”; that admittedly 
the plaintiff had not sought permission of 
the defendant before making a sub-lease 
in favour of M/s, Hans Raj Gupta and 
Company”, and that, therefore, the plain- 
tiff had “violated the terms of lease and 
thereafter lost its ‘rights of renewal of 
lease if any.” On the third: issue the find- 
ing of the trial Court was “obviously the 
plaintiff is not entitled to get the lease 
renewed for 30 years more under the 
agreement dated 29-6-1949 Ext. 2.” In 
view of the said findings the trial Court 
held on issue No. 5, that the plaintiff was 
not entitled te any relief and dismissed 
the suit. 

5. ‘On appeal before the learned Dis- 
trict Judge, Rampur, the only point ‘which 
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appears to have been convassed was that 
the view of the trial Court “that : the 
lease was not to be renewed at the option 
of the plaintiff” was erroneous. The 
Learned District Judge referred at the 
outset to the decision of the: Supreme 
Court in Raja Rajinder Chand v. Sukhi, 


: (AIR 1957 SC 286) and after quoting from 


para. 11 of the report thereof, he held as 
follows :— 

“On.a plain reading of this clause it 
would appear that the renewal clause for 
a further period of 30 years is not speci- 
fically reserved at the option of the lessee. 
There is qualification as to how this 
renewal for this period can take place. So 


the ordinary rule of renewal. of contract ` 


would apply viz. that a renewal can take 
place only when both parties of the 
agreement so desire.” 


With regard to the contentions ise 
before him by the learned counsel for the 
plaintiff, the learned District Judge was 
of the view that the subsequent provision 
“merely points out that in case the lease 
cantinues for 50 years then the lessee 
shall have such an option” and that “it 
does not show as to how the renewal for 
another 3p years was to take place.” Ac- 
cording to the learned District Judge : 
“Rather the fact that in the subsequent 
portion it has been specifically mention- 
ed that it was at the option of the lessee 
shows that if option for renewal.of the 


` lease was also to be given to the lessee, 


it could have been easily mentioned - in 
the earlier part of this clause as well, as 
was done when it was so desired in the 
subsequent portion.” 


6. 
the ‘parties I find that the two courts be- 
low have mis-interpreted the terms of the 
grant dated 29th June, 1949. It is a mis- 
nomer to call it.a lease in the sense in 
which that expression is defined in ‘the 
Transfer of Property. Act as the transfer 
of a right to enjoy immoveable property 
made for a certain time, express or im- 
plied, or in perpetuity, in consideration of 
a price paid or promised or of money, a 
share of crops, service or any other thing 
of value, to be’ rendered periodically or 
on specified occasions to the transferor 
by the transferee, who accepts the trans- 
fer on such terms. The terms of the grant 
do not show that any premium of rent 
was paid or was payable under the so- 
called lease, If the Transfer of Property 
Act applied to the princely State of 
Rampur or to the grants made by, the 


‘ruler of Rampur in exercise of his sove- 


Having heard Learned counsel for 


= 
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reign rights the grant in question could 
not have been termed a lease but probab- 
ly no one ever thought that the Transfer 
of Property Act was applicable to ` the 
transaction, for everi if the same law as 
was in force in British India at that time 
was assumed to have been applied in the 
princely State of Rampur also. The Trans- 
fer of Property Act must not have been 
applicable te such grants by the sovereign, 
inasmuch as even under the ‘Crown’ 
Grants Act, 1895, now the Government 
Grants Act, 1895, Transfer of Property 
Act was made inapplicable. I have made 
these observations not because the, matter 
was raised before me but. because the 
main ground pleaded in paragraph 15 of 
the written statement quoted above was 
that the lease was without consideration. 
That point does not seem to have been 
pressed at ‘the trial in that form. So far 
as the “major” consideration said to have 
been in the mind of the Government of 
Rampur, is concerned that could not have 
been a consideration for a Tease in the 
sense in which it is defined by S: 105 of 
the ‘Transfer of Property Act, for the 
consideration contemplated by that pro- 
vision is money or any other thing of 
value, and not such considerations like 
the generation of employment and in- 
dustrial production which a welfare State 
may have in mind for promoting the wel- 
fare of its subjects. 


T. Be that as it may, the validity - - of 
the instrument -does not seem‘ te have 
been challenged. at the trial on the ground 
of want of consideration in the sense in 
which it is required for lease as defined 
by S. 105 of the Transfer of Property Act 
and. this aspect of the matter need detain 
me no longer. 


_ 8. If the grant was a valid grant of 
immovable property by the princely State 
of Rampur, the terms thereof do un- 
mistakably show that initially the grant 
was a rent free grant for 30 years; that on 
the expiry of the first 30:years, it was 
for the plaintiff to decide whether fo ask. 
for a renewal for a further term of 
30 years and if it did so, it could continue 
to use the land for a further period of 
30 years without payment of renf; that on 


- the expiry of 60 years,.the plaintitt could 
` acquire rights of full ownership in. the 


land on payment of Rs. 19,500/-, The last 
clause. provided that in case the lease was 
not renewed which, in my opinion, could 
be the case only if the plaintiff did not ask 
for a renewal, the plaintiff became en- 
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titled ta sell or remove the buildings, 
plants, machinary fittings: and fixtures: inm- 
stalled thereon, unless, that. is te say ex- 
cept in case, the Gavernment paid com- 
pensation to the plaintiff at. a mutually 
agreed upon figure The term “that om 
expiry of the period of lease it. can be 
renewed for a further period of 30 years 
on the same terms and conditions,” un- 


‘equivocally conferred upon the plaintiff 


the right te have the lease renewed for, a 
further period. of 30 years on the same 
terms and conditions, after the expiry of 
the first period of 30 years. The right 
conferred on. the plaintif by this clause 
was indefeastble and if the plaintiff asked. 
for the renewal, the Government could 
not refuse it. The plaintiff did ask for the 
renewal. The defendant. State acted il- 
legally in refusing to renew the grant for 
a further period of 30: years from 10th 
May 1972. 


9. I must here also deal with another 
point which was not raised before the 
lower appellate Court but which stares 
one on the face on a perusal of the judg- 
ment of the trial Court.. The frial Court 
found that the plaintiff had lost the right 
to a renewal of the Iease on account of 
having made a lease in favour of M/s. 
Hansraj Gupta and Company. The point 
of sub-lease was net raised under issue 
No. 2, for the only question. raised’ by that 
issue was whether the plaintiff-Company 
had stopped all industrial activities at 
Rampur. May be the plaintiff Company 
had stopped’ all’ industrial activities: at 
Rampur but under clause 4 of the terms 
of the grant it was said that the land 
“will be utilized by the lessee for its re- 
quirement without any interference on 
the part of the lessor.” That did not im- 
pose any restriction on the nature or the 
kind of use of’ the Iand by the plaintiff. 
‘10. As to the question of subletting, ) 
Clause 5 provided that “the lessee with 
the consent of the Iessor can transfer its 
lease-hold rights for the un-expired period 
of lease but the sub-lessee will also be 
bound by the terms and conditions hereby 
agreed by the parties.” Now, the letting 
out of some buildings to: M/s. Hansraj 
Gupta and Company was not a transfer 
of all -its lease-hold rights by the plain~ 
tiff for the un-expired period of lease. 
Even so the entire transaction by and 
between the plaintiff and M/s. Hansraj 
Gupta. and Company was with the ap- 
proval and active consent. of the défen-| : 
dant State of Uttar Pradesh as would 
appear from paragraphs! 9;. 10 and IL of E 
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its written statement. I do not, therefore, 
‘see any justification for finding recorded 
by the trial Court that the plaintiff’s right 
to renewal of the lease was lost by its 
act of subletting some buildings to M/s. 
Hansraj Gupta and Company. 

11. In the result the appeal succeeds 
and is allowed with costs. The defendant 
State of Uttar Pradesh shall grant the 
land having an area of 39-08 acres speci- 
fied at the foot of the plaint to the plain- 
tiff Company for a further period of 30 
years from 10th May, 1972 on the same 
terms and conditions as are contained in 
Ext. 2. The necessary instrument of 
grant shall be executed and registered 
within three months from the date on 
which the plaintiff signifies to the defen- 
dant State of Uttar Pradesh through the 
Collector Rampur and through the Chief 
Secretary to the Government of Uttar 
Pradesh at Luckow, its readiness and 
willingness to take the grant on payment 
of the necessary expenses:'on the execu- 
tion and registration of the same in its 
favour, which it must do within three 
months from to-day. The plaintiff shall 
be entitled to its costs throughout from 
defendant-respondent No. 1. 

Appeal allowed. 
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(A) Civil P. C. (5 of 1908), O. 5, Rr. 1 
to 8 — Summons — Issue of — Implies 
doctrine of audi alteram partem — Issue 
of summons is not necessary in all cases 
— Object of the provisions is to ensure 
presence of defendant — Defendant hav- 
ing knowledge of suit and participating 
through counsel — Cannot claim there- 
after that summons not served upon him 
and thus proceedings are vitiated. (Con- 
stitution of India, Art, 226). 


The requirement of issuing summons to 
the defendant in a suit implies the prin- 
ciple of audi alteram partem i. e., hear 
the other side or no one should be con- 
demned unheard. The policy appears to 
be that some method should be evolved 


Sri 


er i tt RA 
*Against judgment and decree of M. M. H. 


Siddiqui, 1st Addl. Dist. J., Allahabad, 
-D/- 12-10-1979. 
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to inform the défending party about the 
claim made by the plaintiff and the date 
fixed for the appearance of the defend- 
ing party. It is with this object that pro- 
vision has been made for issue of 
summons in O. 5 Rr. 1 to 8 of the Civil 
P. C. It is significant to note that in sub- 
cl, (1) of R. 1 of O. 5 the word ‘may’ has 
been used instead of the word ‘shall’. It 
is because it is not necessary to issue 
summons in all cases. The entire scheme 
of the Civil P. C. in this regard aims at 
only one thing, to obtain the presence of 
the defendant to a claim and to ‘provide 
full information about the nature of the 
claim made against him and also of the 
date when he is supposed to appear in 
Court to answer the claim. If the defen- 
dant party appears before the court after 
the registration of the suit, and he is in- 
formed about the nature of the claim and 
the date fixed for reply thereto it must 
‘be deemed that the defendant has waived 
the right to have a summons served on 
him. This can be seen from the record 
and also from the subsequent conduct of 
that party, The same legal position will 
arise when a party suo motu appears be- 
fore the court before actual service of 
summons either himself or through the 
counsel. In such a case if some date is 
fixed for filing the written statement and 
for hearing of the suit it would rather 
be too technical a view to take that ser- 
vice of summons in the ordinary course 
were still to be insisted upon and to hold 
that further proceedings in the suit would 
take place only thereafter. This is neither 
the purpose nor the way to look at various 
provisions of the Civil P. C. AIR 1955 


Santosh Kumar 


SC 425, Rel. on; 1981 All LJ 221; 1979 All ` 


LJ 484 and AIR 1977 SC 2313, Disting. 
(Para 5) 
(B) U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 of 
1972), S. 20 (4) and Expln. thereto — Word 
“summons” used in Explanation to S. 20 
— Meaning of — Not restricted to sum- 
mons issued under O, 5 of Civil P. C. — 
Defendant having knowledge of date of 
filing written statement — Participating 
through counsel — Must be deemed to 
have waived right to receive summons by 
his conduct — Cannot subsequently claim 
that proceedings vitiated for not receiving 


summons, (Civil P. C. (1908), O. 15, R. 5: 


(U. P.); Words and Phrases — “Summons” 
“first hearing”; Evidence Act (1872), Sec- 
tion 115). ; 

` The -word ‘summons’ used in the Ex- 
planation to S. 20 must be construed as 


A 


- 
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including the order of the court by which 
‘the defendant who is represented in a 
case and wko is made aware about the 
date fixed for the hearing as well for 
filing the written statement. The word 
‘summons’ used here could not mean only 


` © summons as issued under O. 5 of the Civil 


' PC, (Para 9) 
A suit for ejectment was filed against 
a tenant. The plaintiff also filed applica- 
tion. for attachment before judgment of 
certain property belonging to the tenant, 
In response to the notice on the applica- 
tion for attachment before judgment the 
tenant made appearance through his 
Counsel. After giving some adjournments 
the Court fixed a date for filing objection 
to attachment. On the same date the 
Court also fixed a date for filing written 
_ statement and for final hearing of the 
case. This order was passed in presence of 

. the Counsel for the defendant, 


Held, the order itself fixing the ‘date 
for filing written statement and for final 


- . hearing should be treated to be a ‘sum- 


mons’ to the defendant for the purposes 
of Explanation to Section 20 (4) because 
from this ke got intimation of filing of 


the written statement as also for the final. 


hearing of the suit, It is this date which 
-must be treated to be the date of ‘first 
hearing’ of the suit, within the meaning 
of S, 20 (4) reed with Explanation to the 
Section, (Para 5) 

The defendant was aware of the date 
fixed for filing written statement, took 
some adjournments and ultimately filed 
the statement, He never requested ~the 
Court for obtaining copy of the plaint nor 
did protest to the Court that his right is 
being prejudiced in any manner, Thus 
when the defendant was present on 
all dates in the Court, he could not be 
allowed to insist that unless proper sum- 
mons be served upon him he should be 
deemed to be unware of the proceedings, 
On the contrary he must be deemed to 
have consciously waived the right to re- 
ceive the summons, (Paras 5, 6, 9) 
-Cases Referred: Chronological Paras 


1981 All LJ 221s 1981 (UP) RCC 11 6 
1979 All LJ 484 s 1979 (UP) RCC 218 7 
AIR 1977 SC 2313 8 
' AIR 1955 SC 425 5 


Ravi Kant, for Applicant; S. C, Budh- 
war and.R, K, Mathur, for Respondent, 


. ORDER :— A suit for the ejectment of 
Hie revisionist was filed by the opposite 
1981 Al/25 XII G—14 
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party on 22nd August, 1978 after terminat- - 
ing his tenancy by means of a notice 
issued under Section 106 of the Transfer 
of Property Act. Along with the filing of 
the suit, by means of a separate applica- 
tion, the plaintiff prayed for attachment 
before judgment of certain property be- 
longing to the defendant revisionist, The 
Court ordered issue of notice on this ap- 
plication against the defendant and also 
issued interim attachment order. In the 
notice, 4th of September, 1978 was fixed 
for hearing of the application, In res- 
ponse to this application, zhe revisionist 
made an appearance through counsel and 
on 3-9-1978 prayed for time’ to file ob- 
jections against the plaintiff’s application 
for attachment before judgment as his 
{defendant’s) counsel was going out of 
station for some time. This application 
was allowed fixing 11-9-1978 for filing 
objections. On 11-9-1978, the counsel for 
the defendant was present in Court and 
filed necessary objections against the 
plaintiffs application for attachment be- 


fore judgment. The hearing of this appli- 


cation and objections thereon was, then, 
adjourned for 30th Sept, 1978, The Court 
further ordered on that very day that 
the defendant may file his written states 
ment within one month and further the 
suit came up for final hearing on 24th 
October, 1978. In the original record, on 
the order sheet -for 11-9-78 there are 
three dates written and there are signa- 
tures of the counsel also. The case could 
not, however, be taken up on 30th Sept,, 
and was posted for disposal of applications 
on 14-10-1978, On 11-10-78, no written 
statement was filed but an. application 
was moved later on 23rd October, 78 re- 
questing for time to file written state- 
ment and also praying for condonation of 
delay, The written statement was ac- 
tually filed on 25-11-1978, On 24-10-78, 
the defendant deposited a sum of Rupees 
12,000/- with the permission of the court, 
Admittedly this amount covers the entira 
dues payable to the plaintiff on that date, 


2. In the Court below, the defendant's 
contention was that since he had de- 
posited the entire amount before the first 
date of hearing, he was entitled to tha.. 
protection of sub-cl, (4) of S, 20 of the; 


U, P, Act XIII of-1972 and should be re~- ! 
lieved against his ejectment by the court. 


This plea did not find favour with .the , 
Court below who decreed ihe suit against 3 $ 
the defendant, hence this revision, 


1 
à 
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3. The only substantial „poin? which 
. has been urged in support of his conten- 
tion by Sri Ravi Kant, learned counsel 
for the revisionist, is that i in this case ad- 
mittedly no summdns had been issue’ 
and, therefore, the defendant has not been 
given an opportunity of taking benefit of 
Section 20 (4) of U, P. Act XIII of 72 by 
depositing the requisite money on or be~ 
‘fore the first date of hearing read with 
Explanation added in 1976., Admittedly, it 
is argued that the defendant has deposited 
the entire amount that could be legally 
due against him on 24th October, 78 
which was the first date when the court 
applied its mind and this should be treat- 
ed as the date of hearing of the suit. Prior 
to this date, no other date; was fixed for 
hearing in the suit. In order to appreciate 
the argument that has been advanced, it 
‘is necessary to have the provisions of 
Section 20 (4) of the Act before us. 
20. Bar of suit for eviction of tenant 
except on specified grounds:— 


(4) In any suit for eviction:'on the ground 
mentioned in clause (a) of sub-section (2), 
if at the first hearing of the suit the ten- 
. ant unconditionally pays or tenders to 
the landlord or deposits in'Court the en- 
tire amount of rent and damages for use 
and occupation of the building due from 


him (such damages for use and occupation | 


being calculated at the same rate as rent) 
together with interest thereon at the rate 
of nine per cent per annum. and the land- 
lord’s costs of the suit in respect thereof, 


after deducting therefrom ; any amount. 


. already deposited by the tenant under 
sub-section (1) of Section 30, the Court 
may, in lieu of passing decree for evic- 
tion on that ground, pass an order reliev- 
ing the tenant against his liability for 
eviction on that ground, : 

Provided that nothing | in this sub- 
section shall apply in relation 
to a ienant who or any member 
of whose family has built or has other- 

. wise acquired in a vacant istate, or has 

got vacated after acquisition, any residen- 

tial building in the same city, municipa- 
lity, notified area or town area,” 
4. An Explanation to this section was 

_ added by means of an amendment in 1976, 

i e, prior to the matter in! dispute. The 

Explanation runs in the following langu- 

age. + 
Explanation: — For the EDEL Oren of 

this sub-section,— 

(a) the expression ‘first kamag means 
the first. date for any step or. proceeding 
i 
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mentioned in the summons served on the 
defendant; 

(b) the expression ‘cost of the suit’ in- 
cludes one half of the amount of coun- 
sel’s fee table for contested suit.” 
According to the Explanation, the first 
hearing of the suit has been assigned a 
certain meaning. It is legal fiction which 
has been created by the statute and, 
therefore, we cannot assign any other 
meaning to the words ‘first hearing’ when 
used in connection with Section 20 (4) of 
the Act. For all practical purposes while 
dealing with the concerning Section 20 
(4) of the Act, therefore; the words ‘first 
hearing’ must mean ithat which is defined 
in the Explanation. - 

5. According to the learned counsel for 
the revisionist since no summons was 
served, therefore, the Explanation would 
not be at all attracted in the instant case, 
and, therefore, his right to deposit the 
amount continues and cannot in any way > 
be cut down by any other consideration. 
This leads us to an enquiry as to what 
is meant by the words “summons of the 
suit”, The summons is issued by the court 
after institution of a suit requiring the 
defendant to appear before it on a parti- 
cular date mentioned therein either for 
filing the written statement and appea- 
rance or for final disposal of the suit 
(see O. V, R. 1, C. P. C.). It is based: on - 
the maxim audi alteram partem i. e., hear 
the other side or no one should be con- 
demned unheard. The policy appears to 
be that some method should be evolved 
to mform the, defending party about the 
claim made by the plaintiff and the date 
fixed for the appearance of the. defend- 
ing party. It is-with'this object that pro- 
vision has been made for issue of 
summons in O. 5, Rr. 1 to_8 of the Civil 
P. C, Rule 1 of O, V of the Code reads as 
under:~~ 

“An appearance, application or act in or 
to any Court, required or authorised by 
Jaw to be made or done by a party in 
such court, may, except where otherwise 
expressly ‘provided by any law for the 
time being in force, be made or done by 
the party in person, or by his recognised 
agent, or by a pleader appearing, apply- 
ing or acting, as the case may be on his 
behalf: 

` Provided that any, such | appearance 
shall, if the Court so, directs, be made by 
the party in person.” 

It is significant to note that in 
sub-clause (1) of Rule 1 the word ‘may’ 
has been used instead of the word ‘shall’. 
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It is because if is not necessary to issue 


summons in all cases. In cases covered by ` 


the proviso where the defendant makes 
his appearance at the presentation of the 
plaint and admits the claim, no summons 
need be issued, So, also if the defendant 
is a person of such rank as, in the opin- 


© jon of the Court, requires service in the 


form of a letter, the Court can direct dis- 
-pensing with issue of summons to him. A 
proviso now added in 1976 to O. V, R. 1, 
C.-P. C, as proviso to the existing proviso 
alSé%shows that when a. defendant ap- 
pears after the summons has already 
been issued, he can be directed by the 
Court to file his written statement on the 
date of his appearance. This provision also 
authorises the Court to dispense with the 
service of the summons. The entire 
scheme of the Civil P. C, in this regard 
aims at only one thing to obtain the pre- 
sence of the defendant to a claim and to 
provide full information about the nature 
of the claim made against him and also 
of the date when he is supposed to ap- 
pear in Court to answer the claim. If the 
defendant party appears before the court 
after the registration of the suit, and he 
is informed about the nature of the claim 
Jand the date fixed for reply thereto it 
must be deemed that the defendant has 
waived the right to have a summons serv- 
ed on him. This can be seen from the 
record and also from the subsequent con- 
duct of that party. The same legal posi- 
tion will arise when a party suo motu ap- 
pears before the Court before actual ser- 
vice of summons either himself or through 


the counsel. In such a case if some date. 


is fixed for filing the written statement 
and for hearing of the suit it would 
rather be too technical a view to take 
that service of summons in the ordinary 
course were still to be insisted upon and 
to hold that further proceedings in the 
suit would take place only thereafter, 
This is neither the purpose nor the way 
to look at various provisions of the Civil 
P. C. The whole basis on which the pro- 
cedure laid .down for the service of 
summons has very elaborately been dealt 
with by the ‘Supreme Court in the case 
of Sangram Singh v. Election -Tribunal 
Kotah, (ATR 1955 SC 425), The matter 
arises out of an election petition. After 
review of various authorities, it was ob- 
served that the basic purpose of the pro- 
cedure was that the defendant must be 
made aware of the date fixed for the 
hearing of the case and for steps which 


„are to be taken by that party, It is not 


Sri Nath Agrawal v. Santosh Kumar 


All. 403 


meant as a measure of punishment if he. 
fails to appear but then it becomes thë- 
duty of the Court to see that the party 
is aware of the date fixed in the suit, If 
this be the intention of the law of pro- 
cedure, the. defendant cannot demand 
anything greater than this. As already 
narrated above the defendant had put in 
appearance in response to a notice on the 
application for attachment before judg- 
ment. After that he sought time for fil- 
ing objections and on 11-9-1978 his coun- 
sel was present when the court fixed for 
filing the written statement and for final 
hearing the case, The defendant, in fact, 
never protested against this, nor he ever 
requested the court for obtaining copy of 
the plaint. He never complained during 
the trial of the suit that he was not aware 


-of the date fixed in the suit and therefore 


he could not deposit the amount on that 
date, In fact, on several dates he made 
applications praying for time and ulti- 
mately filed the written statement on 
25-11-1978. In these circumstances, the 
least that can be said about. the defendant 
isand itisalso obvious from hig conduct 
throughout that he had never felt the 
necessity of service of a summons on him|: 
and he never raised any objection about 
it. Thus even if he had a right to have 
summons served on him that right stood 
forfeited due to his waiver, writ so large| - 


in the proceedings and also reflected in 


his actions before the Court. If at any 
stage he had raised the least doubt about 
his rights being prejudiced in any manner, 
he would have protested to the court as 
he was duly represented by a counsel, He 
cannot now be allowed to take shelter 
behind a stale plea that summons had not 
been served on him. It is not possible for 
me to countenance a situation in which 
the defendant though present in the court 
and on all dates fixed therein, is still 
allowed to insist that unless proper 
summons be served upon him he should 
be deemed to be unaware cf the proceed- 
ing, In this case, I am clearly of the opin- 
ion that the order sheet dated 11-9-1978 
itself should betreated to tea ‘summons’ 
to the defendant for the purposes of Ex- 
planation to Section 20 (4) of U. P. Act 
No. XIII of 1972, because from this he 
got intimation of filing of the written 
statement as also for the final hearing of 
the suit. It is this date which must be 
treated to be the date of ‘first hearing’ of 
the suit, within the meaning of S. 20 (4) 
read with Explanation to the Section, 


l 
l 
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. 6. It was urged by the jlearned coun- 
. Sel for the revisionist that waiver must 
be a conscious act but he has failed to 
show how this is not so in the instant 
case. On 11-10-1978, the written state- 
ment was not filed and, therefore, an ap- 
plication was moved on 23rd October, 78 
in which it ig clearly stated that the 
Court had granted him time to file 
written statement within a month on 
11-9-78, that due to illness he could not 
file written statement in time and since 
his mistake was bona fide the delay 
should be’ condoned and ; further two 
weeks’ time should be granted for filing 
the written statement. In the face of this 
statement, it is very difficult to say that 
he was not acting in the matter conscious- 
ly or that he had not waived his right to 
get summons served upon him as provid- 
ed for under O, V of the (Civil P. C. In 
this connection, he has also tried to rely 
upon the case of Shambhoo Nath Mehro- 
tra v. IX Addl. District |Judge (1981 
(UP) RCC 11): (1981 All LJ 221) where- 
in a learned single Judge'!of this Court 
had occasion to deal with a jsimilar matter 
but the parties there had jnot received 
the’ copy of the plaint. along with the 
summons. On the date fixed, he appeared 
and requested for the copy of the plaint, 
“which was allowed. In these circumstances 
. it was held that the date, mentioned in 
` the summons could not be treated as the 
- first date of hearing. It was held that the 
summons is “duly served”| only when it 
is accompanied by a copy; of the plaint, 
If the summons was not so served there 
can be no ‘due service’. on ‘the party con- 
cerned. In that case therefore, the court 





was fully justified in holding that there - 


was no service of summons in accordance 
with law as no copy of the plaint had 
been served and the date which was 
mentioned in the summons could not be 
-said to be date of first hearing in the 
case, The position in the casein hand is 
slightly different. Here the; defendant has 
, [not objected that he had not received the 
icopy of the plaint. He has also not said 
_ {that he was not aware of 
for filing the written statement and for 
final hearing. The revisionist, therefore, 
cannot take any advantage! from the case 
referred to above. 





7. The learned counsel for the revi- 
sionist then relied upon the case reported 
in 1979 (UP) RCC 218 : (1979 All LJ 484). 
‘That case, however, has no relevance to 
the present case at all since it was based 


| 
I 
i 
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A.I. R. 
on the wordings of'the section which 
existed prior to the' amendment of 1976, 

8&. The last case.on which reliance 
was placed is Chintapalli Agency Taluk 
Arrack Sales Co-op, ' Society v, Secretary 
(Food and Agriculture) Govt, of Andhra 
Pradesh (AIR, 1977 SC 2313), There also 
the opposite parties 'had filed certain re- 
presentations before, the government and 
the petitioner also filed representation 
before the government on the same date, 
A few days later, the petitioner request- 
ed the government ' that he shouldbe 
given an opportunity to file a counter to 
the representation filed by the respon- 
dents. This opportunity was not granted 
to the petitioner and the applications of 
the opposite parties were allowed, It was 
contended that whatever the appellant 
could say in the reply to the représenta- 
tions of the opposite parties was already 
contained in his representation, | and, 


‘therefore, he was not at all prejudiced in 


any manner and the mere fact that no 
opportunity was given to the petitioner to 
file reply would not vitiate the order. 
This plea of the respondent was repelled, 
That case is clearly distinguishable from 
the casein hand. Here the defendant did 
not make any request to get the copy of. 
the plaint filed by the plaintiff, and even 
sought for extension of time for filing 
the written statement. The petitioner in 
the Supreme Court case may have cover- 
ed all the points which were mentioned in 
the petition by the opposite parties before 
the government but'he had a right to file 
objections to the same and this right was 
denied. to them.-In the instant case, the 
defendant had -a right to file written 


‘statement in reply to the plaintiff’s plaint 


which he had done and he never objected 
about that fact. In these circumstances, it 
cannot be said that:the defendant did not 
have an opportunity of replying to the 
plaint case set up by the. plaintiff. The 
Supreme- ‘Court. decision referred to is 
clearly distinguishable from the facts of 
the present case, | j 


9. On these considerations and in 


-order to place harmonious construction, on 


the wordings of the Explanation I am of 
the view that the word ‘summons’ used in 
the Explanation must be construed as in- 
cluding the order of the court by which 
the defendant who, is represented in a 
‘ease and ¿who is made aware about the 
date fixed for the hearing as well for fil- 
ing the written statement. The word 
‘summons’ used here could not mean only 
summons as issued under O, 5 of the Civil 


1981 
P.C, In any view of the matter, when the 


order was passed on 11-9-1978 in the pre-: 


sence of the counsel for the defendant fix- 
ing the date for filing the written state- 
ment also for fixing the date for final 
hearing would mean summons issued and 
„` served on the defendant within the mean- 
ing of the Explanation of Section 20 (a) 
of the Act, Since 11-9-78 is the date 
when the summons was served and one 
month’s time is allowed for filing the 
written statement though it may be the 
date for taxing any steps by the defen- 
dant, and, therefore, by that ‘date the 
defendant should have complied with the 
provisions of sub-clause (4) of Section 20. 
Admittedly, this has not been done in the 
instaht case. The rent was deposited only 
on 24-10-7€ while the period of one 
month for filing written statement expir- 
ed on 11-10-78. In these circumstances, 
therefore, the defendant could not avail 
lof the advantage under sub-s, (4) of Sec- 
tion 20 of U, F, Act No, XIII of 1972 and 
is liable to ejectment. The decision of 
the court belcw, therefore, is perfectly 
justified and it cannot be interfered with 
in revision, 
10. No cther point is pressed, 


11. The revision is, accordingly dis- 
missed, However, in the circumstances 
of the case. I direct the parties to bear 
their own costs, 

Revision dismissed. 
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Ram Adkar, Appellant v. Rama Kirat 
Tiwari, Respondent, : 
Second Appeals Nos, 2078, 2495 of 
1974, Dl- 31-7-1981" 
Partnership Act (9 of 1932), S. 69 (2) 
w Suit for recovery of amount by part- 
ners of a firm — Partnership not regis- 
tered — Suit not maintainable. ..; 


Where tke two plaintiffs, carrying out. 


business cf manufacturing bricks «in 
partnership, filed a suit to recover the 
amount due to the partnership from the 
_ defendant for the purchase -of. the 

bricks by him, the.suit would not be 
maintainable on account of the bar of 
S. 69 (2) when their partnershin was not 


“Against decrea and judgment passed by 
Om Prakash, D/- 8-12-1973 and 30-11- 
1973 respectively, 
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a registered one. Case law discussed, 

f (Para 13) 
Cases Referred: Chronological Paras 
AIR 1977 SC 336 19 
AIR 1976 SC 1703 11 
AIR 1969 Gui 178 11 
AIR 1968 Andh Pra 378 11 
AIR 1959 Raj 140 10 
AIR 1952 All 695 10 
AIR 1944 Oudh 37 10 
AIR 1942 Mad 634 9 


R. N. Panday, for’ Appellant. f 

JUDGMENT :— These two second ap- 
peals have been filed by rilaintiffs of suit 
Nos, 457 of 1970 and 53 of 1971 against 
the same defendant, namely, Ram Kirat 
Tiwari who is respondent: in this Court. 
The two suits were consolidated and 
after their trial together they were dis- 
posed of by a common judgment dated 
Sept, 30, 1972. Both were decreed. In 
two separate appeals filed by the defen- 
dant, these. suits were dismissed by the 
lower appellate court by a common 
judgment dated Nov. 30, 1973. 

2. The case with which the plaintiffs 
came to court was that they were manu- 
facturerg of bricks and the defendants 
used to purchase jt from them. The de- 
fendant had purchased bricks worth 
Rs. 2000/- from each of the plaintiffs 
and had executed separate Sarkhat in 
their favour in which he had also agreed 
to pay interest at the rate of 1% per 
mensem. Since he had not paid the price 
of the bricks for the amount of interest, 
the plaintiffs were compelled to file the 
suits for the amounts due to them. 
Initially it was averred in the plaint of 
suit No. 53 of 1971 that the two plain- 
tiffs carried on the business of manufac- 


turing bricks in partnership. By an 
amendment a further allegation was 
made that the two plaintiffs used to 
divide bricks manufactured at the 


bricks-kiIn equally after contributing to 
the expenses incurred in the manufac- 
ture and thereafter became owners of 
their separate shares of bricks which 
they used to dispose of separately, in the 


dealings after the separation of the 
bricks one had no concern with the 
other, 


8. The pleas that the defendant- took 
in the two suits primarily were that he 
used to make payments to the two 
plaintiffs from whom bricks were pur- 
chased by him periodically and the 


-~ transactions between therm were incor- 


porated in. the account books, He had 
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-made all payments and nothing was due 
from him. The Sarkhats had been ex- 
ecuted by him for the satisfaction of the 
plaintiffs during the period lawaiting set- 
tlement of account. It was also plead- 
ed that the plaintiffs were icarrying on 
business in partnership and that the 
suit was barred under Section 69 (2) of 
the Partnership Act. Both suits, as 
noticed earlier, were consolidated. 


- 4, The trial Judge framed six issues 
in each of the two cases. The first and 
the third issues of suit Nos 457 of 1970, 
and 53 of 1971 were common, namely, 
whether the suits were barred by Sec~ 
tion 69 of the Partnership} Act. Some 
of the other issues related to the merits 
of the claim of’ the plaintiffs. 


5. Parties adduced evidence in sup- 
port of their respective cases. The trial 
Judge considered this evidence and held 
that the plaintiffs had agreed only to 
share bricks manufactured in the brick 
kiln and not the profits so!that the re- 
lationship between -them was not of 
partners. Section 69 of the Partnership 
Act had. therefore, no application to the 
suits. On merits he concluded that the 
defendant had purchased bricks from 
each of the plaintiffs for a sum of Ru- 
pees 2000/- and had executed the Sar- 
khats as alleged by the plaintiffs. He 





had not paid any amount either towards- 


the price of bricks or towards the inte- 
rest agreed upon. He was liable to pay 
both to the plaintiffs. The trial Judge 
also negatived the objection;on behalf of 
the: defendant that the suits!were barred 
by limitation and decreed both the suits 
for the amounts claimed with pendente 
lite and future interest at the- rate of 
6% per annum. A sum of Rs. 2000/- 
was claimed as the price of bricks in 
each of the two suits , while a sum of 
Rs. 645-50 and Rs. 375/- had) been claim- 
ed in suit Nos. 457 of 1970) and- 53 of 
1971 as the agreed interest 
fendants felt ‘aggrieved by the decrees 
passed and assailed them in; two 
rate appeals. 
-6. The appeals were heard by the 
District Judge, Azamgarh. |He allowed 
them on his conclusion that! the suits 





were barred by Section 69 of the Part- 


nership Act without going -into -the 
merits of the matter. The _ learned 
District Judge re-appraised the evidence 
of the parties and recorded |his conclu- 
‘sion in the following terms gma 
bd a. i 
| 
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. the amounts due to them 


at the rate. 
of 1% per mersem respectively. The de-` 


sepa~ 


A.LR. 


“I am, thus, of the opinion that it is 
wrong to say that the term Sharkhat 
or Saihidari or partnership has been 
used loosely, It is | also wrong :to say 
that the agreement between Ram Adhar 
Rai and Dashrath Rai was that they 
would share the expenses equally and 
they would divide the bricks equally at 
the time of manufacture. They, have 
obviously tried to suppress that there 
was an agreement to share the profits 
also but the circumstances of the case 
and the statement of, D. W, 1 Ram Kirat 
Tewari leave no room for doubt that 
there was such an agreement, The 
truth of the matter ‘is that Ram Adhar 
Rai and Dashrath Rai were doing the 
partnership business of brick-kiln and 
the bricks were also being sold jointly. 
It was only an act of ‘cleverness when 
they obtained two Sarkhats from the 
defendant in respect of the bricks pur- 
chased by him from the brick-kiln....... 


- I, therefore, conclude that Ram Adhar 
Rai and Dashrath Rai were carrying on 
the business of brick-kiln in partnership 
and the defendant, purchased bricks 
from the said partnership business. The 
consequence would be that the plaintiffs 
of both the suits would become dis-en- 
titled to file the suits and the bar of 
Section 69 of the Indian Partnership Act 
would come into play, The suits are 
barred and are liable to be dismissed.” 

7. It is this view of the learned Dis- 
trict Judge which is;under challenge in 
the present second appeal. The sub- 
mission of the learned counsel for the 
plaintiff-appellants is that, inasmuch as, 
the plaintiffs were seeking to recover 
individually 
from the defendant under Sarkhats ex- 
ecuted by him and not any amount from 
him under the partnership as such, the 
provisions of Section i69 of the Partner- 
ship Act were not attracted at all, 

8. Section 69 of the Partnership’ Act 
is in the following terms :—~ 


“gg (1) No suit to’ enforce a right 
arising from a contract or conferred by 
this Act shall be instituted in any Court 
by or on behalf of any person suing as 
a partner in a firm against the firm or 
any person alleged toi be or fo have 
been a partner in the firm unless the 
firm is registered and the person suing 
?s or has been shown. in the Register of 
Firms as a partner in! the firm, 

(2) No suit to enforce a right . arising 
irom a contract shall be instituted 
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în any Court by or on behalf of a firm 10. In Singer Singh v, Sikri. 
against any third party unless the Brothers (AIR 1944 Oudh 37), it was 


firm is registered and the persons suing ` 


are or have been shown in the Register 
of firms as partners in the firm. 


(3) The provisions of sub-sections (1) 
and (2).shall apply also to a claim of 
set off or other proceeding to enforce 
a right arising from a contract, but shall 
not affect. 


(a) the enforcement of any right to 
sue for the dissolution of a firm or for 
accounts of a cissolved firm, or any 
right or power to realise the property 
of a dissolved firm, or 


(b) the powers of an Official assignee, 
receiver or Court under the Presidency- 
towns Insolvency Act, 1909, or the Pro- 
vincial Insolvency Act, 1920, to realise 
the property of an insolvent partner. 


(4) This section shall not apply :— 


(a) to firms or to partners in firms 
which have no place of business in (the 
territories ete which this Act extends), 
or whose places of business in (the said 
territories) are situated in areas to 
which, by notification under (Section 56), 
this Chapter does not apply, or. 


(b) to anv suit or claim of set-off not 
exceeding one hundred rupees in value 
which, in the presidency. towns, is 
not of a kind specified in Section 19 of 
the Presidency Smal] Cause Courts Act, 
1882, or, outside the Presidency-towns, 
is not of a kind specified in-the Second 
Schedule to the Provincial Smal] Cause 
Courts Act, 1887, or to any proceeding 
in execution or other proceeding inci- 
dental. to or arising from any such suit 
or claim.” 


9. In Goverdhandass Takersay v. M. 
A. Rahiman (AIR 1942 Mad 634) it was 
held that a stringent provision like Sec- 
tion 69 (2) must be strictly construed. 
It can be attracted to a suit if it is in- 
stituted either by or on behalf of the 
firm, that is to say ex-facie it purports 
to be filed either by or on behalf of the 
firm or even in the interest of the firm 
but this must ke clear from the plaint 
itself. A contract entered into by a 
partner constitutes a personal agreement 
and the partner is, therefore, entitled to 
bring a suit on the contract in his own 
name without joining the other partners 
as plaintiffs in the action. Such a suit 
does not fall within the ambit of Sec- 
tion 69 (2) of tha Act, 


.sions containeg in Order 30, 


- half of. the firm. 


ruled that where a registered firm sues 
as the plaintiff and the title does not 
show that any partners by name were 
suing, the second portion of sub-sec, (2) 
of Section 69 is not directiy applicable 
to the case. In M/s. Ram Kumar 
Ram Chandra vy. The Dominion of India 
(ATR 1952 All 695), the view taken was 
that even though a firm has nò legal 
entity and‘as a firm it is not entitled 
to institute a suit. a suit can be filed by 
the firm in accordance with the provi- 
cP, G 
where a suit is instituted in the name 
of a firm under Rule 1 of Otder 30 of 
C. P.C. it is really a suit by the part- 
ners of the firm collectively. Where the 
firm is registered under the Partnership 
Act, the provisions of Section 69 (2) of 
the Act are fully complied with and if 
was not necessary to consider whether 
the person through whom the firm had 
filed the suit as its partner or not. In 
Kesarimal v. Dalichand (AIR 1959 Rai 
140) it was held that before a partner 
of a firm can maintain a suit to enforce 


a right arising from a con- ` 
‘track against any third party, 
two conditions must be fulfilled, 


namely, firstly, that the firm should be 
registered and, secondly, the person or 
persons on whose behalf the suit is 
brought must have been skown in’ the 
Register of firms as partners therein at 
the time of the institution of the suit. 


11. In Sri Baba Commercial Syndi- 
cate v. C. Dasu (AIR 1968 Andh Pra 
378), the view taken was that a ‘suit by 
a partner in his own name in respect of 
debt. due to the firm would un- 
doubtedly be a suit by a partner, as 
such, and would be hit by Section 69 of 
the Act and would not be maintainable. 
In Bharat Sarvodaya Mills Co. Limited 
v. M/s. Mohatta’ Brothers (AIR 
1969 Guj 178} it was held thet S. 69 (2) 
bars a suit against a third party if it is 
for enforcing a right arising from a con- 
tract. The bar equally applies both to 
suits by the firm as well as suits on be- 
There are two re- 
quirements which must be fulfilled be- 
fore such a suit can be filed to enforce 
contractual right by a firm or on behalf 
of the firm [) that the firm must be a 
registered firm and (2) the person suing | 
are or bave been shown in the register 
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of firm as partner of the firm. These 
conditions are mandatory in character, 
In an appeal by M/s. Mohatta Brothers 
in this case, the Supreme Court, in its 
judgment reported in AIR 1976 SC 1703 
took the view that on facts, the High 
Court had erred in reversing the finding 
of the court below that the partnership 
deed on the basis whereof the bar of 
Section 69 (2) was being i pleaded had 
never Been acted upon.. It observed 
further that in view of this ` conclusion 
it was_no? necessary for it to go into 
the legal question as to what should be 
the proper construction of Section 69 (2) 
of the Indian Partnership Act, 


12. The Supreme Court had occasion 
to consider the question of the scope of 
Section 69 in Loonkaran Sethia v, M/s. 
I. E. John (AIR 1977 SC 336), In para 21 
of the report it observed thus:— 


“A bare glance at the section is enough 
to show that it is mandatory in charac- 
ter and its effect is to render a suit by 
a plaintiff in respect of a right vested 
in him or acquired by him under a con- 
aract which he entered into as a partner 


of an unregistered firm, whether exist- . 


ing or dissolved, void. In other words, 

a partner of an erstwhile unregistered 
SAAS firm cannot bring a suit to 
enforce a right arising out of a contract 
falling within the ambit of Section 69 
of the Partnership Act, anc. morose eremo” 

13. The finding which has been re- 
corded by the lower appellate Court, as 
seen above, s that what the two plain- 
tiffs were seeking to recover from the 
defendant was the amount due to the 
partnership for the purchase of bricks 
by the defendant. The partnership, in- 
disputably was not a registered one, On 
these facts it is clear that the plaintiffs 
could nof bring the suit on account of 
the bar of Section 69 (2) of the Act, 
The court below was justified in dismiss- 
ing the suits on this ground, The ap- 
.peals deserve to fail, 


"14, 
the circumstance of the case, there shall 
be no. order as to costs. 


Appeals dismissed. 
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The appeals are dismissed but, in’ 
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R. R. RASTOGI, J. 
, Zulfiqar Hussain,’ Applicant v, State 
of U. P., Respondent, 

Civil Revn, No, 632 of 1980, D/- 29-7- 
1981.* 

(A) ‘Civil P, C. (5 of 1908), Order 33, 
R.9 (b) — Plaintiff coming in posses- 
sion of means after leave given to him 
to sue in forma pauperis — Inquiry as 
to how such amount was expended by 
him would not be relevant, AIR 1967 
Bom 73 Rel. on. (Para 2) 

(B) Civil P. C. (5 of 1908), Order 33, 
Rule 9 — Dispaupering — Plaintiff com- 
ing in possession ofi means after per- 
mission granted to him to sue as jin- 
digent person — Withdrawal of permis- 
sion — Plaintiff cannot be asked to pay 
court-fee till proceedings before trial 
court have come toanend. AIR 1959 All 
37 Rel. on. AIR 1972 Andh Pra 52 
(Pt.-A), Dissented from, (Paras 3,5) 
Cases Referred: Chronological Paras 


AIR 1972 Andh.Pra 52 4 
AIR 1967 Bom 73 2 
AIR 1959 All 37 3 


G. P. Mathur, for Applicant; Standing 
Counsel, for Respondent, 


ORDER :— The plaintiff-applicant had 
filed a suit against the State of Uttar 
Pradesh, opposite party, for the re- 
covery of certain amount. He was 
permitted by the trial court to sue as 
an indigent person. Subsequently an 
application was given an behalf of the 
opposite party on 19-3-1980 (198/C) for 
withdrawal of the permission given to 
the applicant to sue as indigent person, 
The ground taken was that during the 
pendency of the suit the plaintiff appli- 


‘eant had received a sum of about Ru- 


pees 34,000/- and was, therefore, in a 
position to pay the Court-fee, It may 
be mentioned that the court-fee payable 
was about Rs, 14,000/-, The plaintiff 
applicant filed an objection to that ap- 
plication, It was not disputed that the 
plaintiff had received the aforesaid 
amount after the filing of the suit but 
it was averred that out of that amount 
he paid Rs. 10,000/- to the Bank from 
which he had borrowed that money for 
making the security deposit and apart 
from that he made payments to the 


“Against judgment and order of Civil 
` Judge, Basti, D/- 9-10-1980. 
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Brick-kiln owners for price of bricks 
and also made payments to the la- 
bourers and for transport. Thus, he 


was not left with any liquid cash with 
him for paying the court-fee. The 
trial court has not accepted the case 
taken by the plaintiff-applicant and has 
withdrawn the permission given to him 
to file the suit as indigent person and 
has directed him to pay the requisite 
court fee withn one month. Aggrieved 
the plaintiff has filed the present revi- 
sion under Section 115 ‘C.P.C. to re- 
vise this order. 

2. A twofold submission was made 
before me on behalf of the plaintiff- 
applicant, firstly that the  plaintiff-ap- 
plicant had given an affidavit in sup- 
port of the okjection and that affidavit 
has not been taken into consideration by 
the trial court and apart from that at 
this stage the plaintiff-applicant was 
Not required to give all evidence to 
prove the various payments which he 
had made. The second submission was 
that under Order 33, Rule 11 C. P.C. if 
permission granted to the plaintiff to 
sue as an indigent person is withdrawn, 
the plaintiff cennot be asked to pay the 
court fee till the proceedings before the 
trial court have come to an end. The 
learned Chief Standing Counsel has con- 
tended that admittedly the plaintiff-ap- 
plicant received payments of a total 
sum of about Rs. 34,000/- and that the pay- 
ment of court-fee being a prior charge, 
the plaintiff-applicant had means to pay 
the court-fee and, therefore, he could 
not be allowec to continue to sue as an 
indigent person. It was also contended 
that on an application made under 
Order 33, Rule 9 C. P.C. for withdrawal 
of suit for permission to sue as an in- 
digent person on the ground that the 
plaintiff had means to pay the court-fee, 
all that is relevant is as to whether the 
plaintiff has means or not, It is not 
relevant to see as to what he has done 
of those amounts. After considering 
the respective submissions in this be- 
half. I am inclined to agree with the 
learned Chief Standing Counsel. As 
noted above court-fee payable was about 
Rs, 14,000/-. -In the beginning the 
plaintiff applicant was given permission 
to sue as an indigent person. During 
the pendency of the suit he received 
‘ payments of about Rs. 34,000/-, In other 
‘words he came in possession of means 
within the meaning of clause (b) of 
Rule 9 of Ord2r 33, The word ‘means’ 
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in this clause signifies some thing ac- 
quired by or which has come in the 
possession of the pauper plaintiff after 
granting of the petition of leave to sue 
in forma pauperis and not what was al- 
ready existing before the application 
was granted. In the present case, as 
noted above, the plaintiff did come in 
possession of the means after he had 
been given leave to sue in forma pau- 
peris. The question is as to whether 
disbursement of the monev for expenses 
other than the payment of court-fee is 
relevant in this behalf. My attention 
has been invited in this connection to 
a decision of the Bombay High Court in 
Rustamji Cawasji v. General Cotton 
Mills. AIR 1967 Bom 73, in which it has 
been held that how the pauper plaintiff 
expended -that amount cannot fall for 
consideration. In that case the plaintiif 
was the liquidator and during the pen- 
dency of the suit he had come in pos- 
session of certain sums of money and 
he spent that money with the leave of 
the Insolvency Court. On an applica- 
tion given by the plaintiff for dispau- 
pering the plaintiff when the matter 
came in revision before the Bombay High 
Court the view taken was that the fact 
the money had been spent by the oñ- 
cial liquidator with the leave of the In- 
solvency Court was not relevant in this 
behalf. The view taken was that as 
the pauper receives a concession in th? 
filing of the suit and the subsequent 
prosecution of it, the legislature has been 
careful to provide for all contingencies 
and had provided that ifheisnota pau- 
per he is not entitled to sue as pauper, 
and the words “is not a pauper” are 
applicable to his being not a pauper 
either during the pendency of the ap-. 
plication or at the date when the order 
is made. I am respectfully inclined to 
agree with this view. Therefore, in- 
quiry into the alleged payments made 
by the plaintiff applicant was not rel- 
evant, A 


3. Coming fo the other question, re- 
liance was placed by the learned counsel 
for the plaintiff on the decision in Smt. 
Kalawati v. Chandra Prakash, AIR 1959 
All 37. Briefly stated the facts of that 
case were that one Ganga Prasad insti- 
tuted a suit in 1944 asa pauper. He 
prayed for permission to sue as pauper. 
That permission was granted. Issues 
were then framed in the case and some 
time later Ganga Prasad died. His sister, 
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Kalawati, was brought on record as his 
legal representative. She just mentioned 
in the application that shé was also a 
pauper, The Court proceeded into an in- 
auiry ` whether she was a pauper and 
ultimately held that she: was not a 
pauper and required her to’ pay the re- 
quisite court fee. Kalawati then filed a 
revision before this Court which came 
up for hearing before a Division Bench. 
The learned Judges constituting the 
Bench differed on the question arising in 
the case and hence the case was referred 
to a third Judge. The learned third 
‘Judge on a consideration of the relevant 
provisions contained in Rr. 9 and 11 of 
O. 33 took the view that there is no pro- 
vision in O. 33 with respect to the con< 
sequences which follow when the plain- 
tiff is dispaupered. under R. 9.. One re- 
sult may be that the concession which is 
allowed to the pauper plaintiff under 
R. 8 with respect to the court-fee on 
certain documents ends. Rule 11 auth- 
orises the Court to order, the plaintiff 
or any person added as co-plaintiff to 
the suit to pay the  court-fee 
which would have been -paid by the 
plaintiff if he had not been permitted to 
sue as pauper. This power can be exer- 
cised in four contingencies, firstly when 
the plaintiff fails in the suit. secondly 
when the plaintiff is dispaupered, thirdly 
when the suit is withdrawn and fourthly 
when the suit is dismissed: for certain 
specified reasons. The learned Judge 
proceeds to observe (at p. 41): — 


“There is nothing in the’ rule to in- 
dicate in specific terms the stage when 
this order is to be passed. In three out of 


the four contingencies just mentioned 
such an order about the payment of 
court-fee must be passed when the pro- 


ceedings in the suit come to an end. It 
appears to be fair conclusion from the 
context in which the contingency of the 
plaintiff being dispaupered is mentioned 
that the order about the: payment of 
court-fee on the happening, of that con- 
tingency must also relate to the stage 
when the proceedings had! come to an 
end and not to the pending stage of the 
suit. 


his question was considered from other 
aspects also and ultimately it was held 
that till the proceedings come to an end, 
a plaintiff on being dispaupered cannot 
be asked to pay the court-fee. 


4, It was submitted by the learned 
Chief Standing Counsel that this case Js 
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distinguishable on facts, inasmuch ‘as 
the plaintiff who had been given permis- 
sion to sue as indigent person died dur- 
ing the pendency of the suit and his 
legal representative was brought on re- 
cord while in the present case such a 
situation did not obtain. In my opinion 
this does not create any difference, 
Apart from this the question has been 


examined, in its legal perspective 
and from all relevant aspects. 
This being a decision of the 
Division Bench is binding on this 


Court and the learned Chief Standing 
Counsel could not persuade me to take 
a contrary view. I do not find any occa- 
sion, therefore, to refer the matter for 
decision to a larger Bench. My attention 
was Invited to a contrary decision of a 


learned single Judge. of tthe Andhra 
Pradesh High Court in Gatla- 
pati Tulasamma v. lLakshminara-- 
samma, AIR 1972 Andh Pra 52. 


Ido not think that in view of the 
clear pronouncement of this Court I 
should follow the ‘decision of ane 
Andhra Pradesh High Court, 

5. The position, therefore, is that the 
plaintiff applicant was rightly dispauper- 
ed by the Court below but till the pro- 
ceedings in the Court below come to an 
end the plaintiff-anplicant cannot be: 
called upon to pay the court’s fee. i 

6. The revision application is, hence, 
allowed in part and the order of the 
court below is modified only to this ex- 
tent that the plaintiff-applicant will 
not be required to pay the court-fee 
till the proceedings come to an end be- 
fore it. There will Eee no order as to — 
costs. ` 

Order accordingly, 


AIR 1981 ALLAHABAD 410 
SATISH CHANDRA, C, J, 
AND K. N. SETH, J. 
Narendra Bahadur Singh, Appellant v. 
Baijnath Singh and another, Respon- 
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Specific Relief Act (47 of 1963), S. 16 
(c) — Provision is mandatory — Ab-- 
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Prasad Tripathi, Addl. Civil J., Pra- 
tapgarh, D/- 13-3-1968. 
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Amendment ‘application seeking to cure 
defect made when ‘fresh suit would have 
been barred by time — Application can- 
not be allowed. (Civil P. C. (1908), 0.6, 
R. 17). 


The provision contained in Section 16 
(c) is mandatory. In specific terms it 
lays down that specific performance of 
a contract cannot be enforced in favour 
of a person who fails to aver and. prove 
that he has verformed or has always 
been ready and willing to perform the 
essential terms of the contract. The re- 
quirement of law is twofold : (i) that 
the plaintiff must aver in the plaint and 
(ii) that he must prove by evidence that 
he has always been ready and willing 
to perform his part of the contract. The 
plaintiff cannot be allowed to succeed if 
he fails to fulfil any of the two obliga- 
tions enjoined by law. In the instant 
case omission of the averment in. the 
plaint that the plaintiff is ready and 
willing to perform his part of the con- 
tract rendered the plaint without a 
cause of action for a suit for specific 
performance and the suit for that relief 
must fail. AIR 1928 PC 208 and AIR 
1968 SC 1355 and (1969) 2 SCc 539 and 
AIR 1974 All 294 and AIR 1978 All 463 
and 1981 All LJ 119, Foll; First Appeal 
No, 136 of 1971, D/- 21-8-1980 (All), 
Distinguished. (Paras 5, 14) 


By the time the application for 
amendment was made, a fresh suit for 
specific relief had . become barred by 
time and a valuable right had accrued 
in favour of the defendant by efflux of 
time, He could not be deprived of that 
‘ right by allowing an amendment in ex- 
ercise of powers under Order 6, R. 17, 
Civil P, C. The order of the court below 
allowing the amendment cannot, there~ 
fore, be sustained. AIR 1978 Sc 484, 


Relied on. (Para 14) 
Cases Referred : Chronological Paras 
1981 All LJ 119 ` 9 
(1980) First Appeal No, 136 of 1971, 

D/- 21-8-1980 (All) 10 


AIR 1978 SC 484 13, 14 
9 


AIR 1978 All 463 

AIR 1974 All 2945 1974 All LJ 378 9 
AIR 1971 SC 1238 - 10 
(1969) 2 SCC 539 { 
'AIR 1968 SC 1355 8, 14 
AIR 1928 PC 208: (1928) 26 an Ls 
. 1220 


AIR 1924 Bom 119 « (1923) 25 Bom LR 
1037 8 
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V. K. S. Chaudhari, for Appellant; 
G. P. Bhargava, for’ Respondents. 

K. N. SETH, J.:— This appeal by the 
defendant arises out of a suit filed by 
the plaintiff-respondents for specific 
performance of a contract of sale dir- 
ecting the defendant to execute a sale 
deed in the name of plaintiff No. 2 on 
receipt of a sum of Rs, 20,000/-, the 
balance amount of sale consideration, 
from plaintiff No. 1 in respect of the 
properties detailed in the schedule at- 
tached at the foot of the plaint. The 
case set up by the plaintiffs was that 
the defendant was the owner and 
bhumidhar of the property in suit which 
included a big kothi, abadi land, kitchen 
garden and a grove in village Namak- 
sair, Pergana and Tahsil Sadar, district 
Pratapgarh, He decided to stay perma- 
nently at Lucknow and started dispos- 
ing of his property lying in district Pra- 
tapgarh, He transferred several items of 
property to plaintiff No. 1, his brother 
Avadesh Singh and MHarkesh Bahadur 
Singh and to other persons also, The 
defendant used to settle the sale trans- 
action and the terms thereof orally at 
Lucknow and used to instruct - his 
Mukhtar-am Sri Bharat Singh to exe- 
cute the sale deeds and get them reg- 
istered at Pratapgarh. The defendant 
approached plaintiff No, 1 to purchase 
the property in suit, After some nego- 
tiations, plaintiff No. 1 agreed to pur- 
chase the. property in the name of his 
minor son plaintiff No. 2, The agreement 
between plaintiff No, 1 ard the defen- 
dant was arrived at in August, 1963 at 
Lucknow in the presence of Avadesh 
Singh, brother of plaintiff No. 1, and 
Raja Raghvendra Pratap ‘Singh, Taluke- 
dar of Manikpur State, It was stipulated 
that the property would be transferred 
for a consideration of Rs. 39,000/-, that 
the sale deed would be executed and 
got registered in the name of: plaintiff 
No, 2 by Sri Bharat Singh, the Mukh- 
tar-am of the defendant,-that the sale 
deed would be executed within one year 
from the date of the agreement, that a 
sum of Rs, 10,000/- would be paid as 
earnest money, that plaintff No. 1 and 
his brother Avadesh Singh would trans- 
fer 2 biswas of their bhumidhari land 
situated in the compound of the’ Kothi 
close to the temple of Shivfi in favour 
of the defendant for a consideration of 
Rs, 50/-, In pursuance of the agreement, 
plaintiff No. 1 on 26-8-1963 issued a 
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crossed cheque in favour of the defen- 
dant for Rs, 10,000/- as earnest money 
and on the same date the plaintiff and 
his brother Avadhesh Singh executed a 
sale deed for a sum of Rs. 50/- trans- 
ferring 2 biswas of bhumidhari land 
forming part of plot No. 1221 of village 
Namaksair in favour of the defendant. 
The defendant’s Mukhtar-am gave a 
writing to plaintiff No, 1 acknowledging 
receipt of Rs. 10, 000/~ as earnest money 
in pursuance of the agreement to sell 
the property in suit, It-'was pléaded 
that in June, 1964 the defendant assur- 
ed Sri Avadesh Singh, brother of plain« 
tiff No. 1, ta execute the sale deed by 
15th July, 1964, ‘However, on hearing 
rumours that the defendant intended to 
change his mind, Avadesh Singh along 
with Sri Surya Baksh Singh, Vakil, Sri 
Balendra Bhushan Pratap Singh, M.L.A, 
again met the defendant at Lucknow on 
28-6-1964 when they were| told that the 
defendant had decided not to sell the 
property though he admitted to have 
entered into agreement to sell it, There- 
after Suit No, 4 of 1964 was filed in the 
name of Indu Prakash Singh (plaintiff 
No. 2) for specific performance of the 
contract of sale, An application was 
made’ in that suit for impleadment of 
Baijnath Singh as a co-plaintiff and for 
certain other amendments ‘in the plaint, 
The prayer was, however, turned down 
by the court against which a revision 
was filed in the High Court, 
quently the present suit was filed. I8 
was asserted that though ‘plaintiff No, 1 
performed his part of the contract yei 
the defendant failed to perform his part, 
hence the suit, By a subsequent amend- 
ment, an assertion was made that plain< 
tiff No, 1 is ready and willing to per- 
form the remaining part of the contract, 


2. The defendant contested the suit 
denying having entered into a contract 
for sale of the property in suit, He ad- 
mitted to have sold 24 bighas of land 
under sale deeds dated 26th Aug. 1963 
but asserted that the sale consideration 
was Rs. 20,000/- and not Rs. 10,000/- as 
alleged by the plaintiffs, It was alleged 
that only one sale deed was to be exe~ 
cuted for a consideration of Rs. 20,000/- 
but plaintiff No. 1 and his brother - pre~ 
vailed upon Bharat Singh, in order to 
save stamp duty, to exécute two sale 
deeds, One for Rs, 6,000/- and another 
for Rs, 4,000/- and to pay the remain- 


! 
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' plaintiff No, 1 


Subse- 
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ing sum of Rs, 10,000/- before the exe- 
cution of the salé deed. It was this pay- 
ment of Rs. 10,000/- which is alleged 
to be the payment of earnest money in 
furtherence of the alleged oral agree- 
ment to sell the property in suit. The 
plaintiffs also managed. to obtain a re- 
cepit for the said sum from Bharat 
Singh without any knowledge of the de- 
fendant, With regard to the transfer of 
2 biswas land of plot No, 1221, it was 
pleaded that this land was included in 
the compound of the defendant’s resi- 
dential house constructed about 30 years 
back and had been enclosed by a 
boundary wall. The land was in actual 
and constructive possession of the de- 
fendant, The defendant on learning that 
and other members of 
his family got a sale deed of whole of 
plot No, 1221 in their favour asked 
them to execute a sale deed in respect 
of two biswas of land of that plot to 
avoid any future dispute and this was 
made a condition for transfer of 
24 bighas of land by the defendant ` -in 
favour of Baijnath Singh and others. 
The sale deed of 2 biswas of land had 
no concern with the alleged oral agree- 
ment in respect of property in suit, Ac- 
cording to the defendant the property in 
dispute was valued at more than Ru- 
pees 80,000/~ and the alleged transaction 
was unconscionable and unfair and con- 
sequently could not be enforced, The 
defendant also pleaded that the plain- 
tiffs were guilty of, laches inasmuch as 
they filed the present. suit after about 
four years of the alleged date of agree- 
ment, plea of limitation, lack of mutu- 
ality and the contract being hit by the 
provisions of Section 154 of the U, P. 
Zamindari Abolition & Land Reforms 
Act were also raised, 


3. On the pleadings of the parties 
various issues were framed, The trial 
court came to the conclusion (i) that 
plaintiff No. 1 paid a sum of Rs, 10,000/- 
on 26-8-1963 to the defendant through 
his Mukhtar-am by way of earnest 
money and that the defendant had nof 
received that amount as a part of salé 
price of the properties covered by the 
two sale deeds dated 26-8-1963 . (Issue 
No, 1); (ii) that there was an agreement 
between plaintiff No. I and the -defen~ 
dant for the sale of the property in suif 
on 4th August, 1963 for a consideration 
of Rs, 30,000/-, that the sale deed was 
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to be executed within a year of the 
date of agreement in the name of Indu 


` Prakash benami for his father Baijnath 


Singh, that Baijnath Singh and his bro- 
ther Avadesh Singh would transfer two 
biswas of their land forming part of 
plot No, 1221 to the defendant, that 
there was no lack of mutuality of con- 
tract between the parties and that it 
did not affect the rights of the plaintiffs 
adversely to execute the alleged agree- 
ment (Issues Nos. 2 and 4); (iii) that the 
contract was not hit by the provisions 
of Sec. 154 of U. P, Act No, 1 of 1951 
(Issue No. 7); (iv) that the plaintiffs 
were not guilty of laches in bringing 
the suit and the suit for specific per- 
formance was enforceable in law (Issue 
‘No, 8); that the suit was not barred by 
law of limitation in consequence of the 
amendment of the plaint (Issue No. 6); 
that plaintiff No, 1 is entitled to obtain 
a sale deed from the defendant in the 
name of his son plaintiff No, 2 of the 
properties in. suit on’ payment of Ru- 
pees 20,000/- (Issue No, 3). On these 
findings the suit was decreed. 


4. We may first take up for consid- 
eration the question whether the plain- 
tiff Is entitled to a decree for specific 
performance on the basis of the suit as 
framed, Section 16 of the Specific Relief 
Aci (hereinafter referred to as the Act) 
, provides x 


- “Specific performance of a contract 
zanno be enforced in favour of a pars 
BON. bees 


. ta & {6} basaan seseotatsaroshkag 


{J who fails to aver and prove that 
Ee has performed or has always been 
ready and willing to perform the essen 
fial terms of the contract which are to 
be performed by him, other than terms 
the performance of which has been pre- 
vented or. waived by the defendant, 


‘Explanation. For- the purposes of 
Clause (c) = 


{i} where a contract involves the pay- 
mënt of money, it is not essential for 
fhe plaintiff to actually tender to the 
defendant or to deposit in coury ` any 
money except when so directed by the 
Court} 


' (i) the plaintiff must aver perform- 


~ance of, or readiness and willingness to 
‘perform, 


the contract according to its 
true construction.” 
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5. Appendix ‘A’ to the Civil P. C. 
contains the: forms for various types of 
suits, Forms Nos. 47 and 48 relete to 
suits for specific performance, Para ‘3’ 
of Form No, 47 contemplates that in a 
suit for specific performance it must be 
averred that the plaintiff has been and 
still is ready and willing specifically to 
perform the agreement on his part of 
which the defendant has had notice, 


‘Similarly Paragraph ‘5’ of Form No, 48 


contemplates averment to the effect that 
the plaintiff is still ready and willing to 
pay the purchase-money of. the said 
property to the defendant. The provi- 
sion contained in Section 16 of the Act 
appears to be mandatory, In _ specific, 
terms it lays down that specific perform- 
ance of a contract cannot be enforced in 
favour of a person who fails to aver 
and prove that he-has performed or has 
always been ready and willing to per- 
form the essential terms of the contract. 
The requirement of law is twofold: 
(i) that he must aver in the plaint. and 
(ii) that he must prove by evidence that 
the plaintiff has always been ready and 
willing to perform his part of the con- 
tract, The plaintiff “cannot be allowed to 
succeed if he fails to fulfil any of the 
two obligations enjoined by law, The 
plaintiff may bring on record evidence 
of his readiness and willingness to per- 
form his part of the contract, But if no 
such averment has been made in the 
plaint, the evidence would: be of .no 
avail to the plaintiff and in fact it could ` 
not be looked into, 

6. Even under the Specific Relief Act 
of 187% it was recognised that in the 
absence of an averment on the part: of 
the plaintiff in the plaint that he was 
ready to perform his part of the con- 
tract, no decree for specific performance 
of the agreement could be granted, Lord 
Blanesburgh in Ardeshir Mama v, Flora 
Sassoon (AIR 1928 PC 208) observed:— 

*Although,: so. far as the Act is con- 
cerned there is no express statement 
that the averment of readiness and will- 
ingness is in an Indian suit for specific 
performance . as necessary as it always 
was in England (S, 24 (b) is the nearest), 
it seems invariably to have been recog- 
nised, and, on principle their Lordships 
think rightly, that the Indian and the 
English requirements in this matter are 
the same; see e.g. Karsandas v, Chhota 
Lal, (1923) 25 Bom LR 1037, 1050 ı (AIR 
1924 Bom 119)” ° 
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7. Dealing with the competence of a 
suit for specific performance in which 
the necessary averment in the plaint as 
required by Section 16 (c) of the Act is 
absent, the Supreme Court in Prem Raj 
v. The D, L.F, Housing; and Construc- 
tion (Private) Ltd. (AIR |1968 SC 1355) 
observed (at p. 1357) :— 

“There is also another reason for 
holding that the appellant has made out 
no cause of action with; regard to the 
relief of specific performance of the 
contract. It is well settled that in a suit 
for specific performance '! the plaintiff 
should allege that he is ready and will- 
ing to perform his part of the contract, 
In the present case no such averment is 
made in the plaint, On the other hand, 
the plaintiff has alleged that the agree- 
ment was a result of fraud and undue 
' influence and was not binding upon 
him. For these reasons it} must be held 
that so far as the relief of specific per- 
formance is concerned the plaintiff has 
no cause of action.” 
Again in Ouseph Verghese v. Joseph 
Aley ((1969) 2 SCC 539) the plaintiff did 
not inform the court that! he was ready 
and willing to perform his part of the 
contract. The Supreme Court observed 3 

“A suit for specific performance has 
to conform to the requirements pre~ 
scribed in Forms 47 and! 48 of the ist 
Schedule in the Civil Pj CG In a suit 
for specific performance it is incumbent 
on- the plaintiff not only} to set . out 
agreement on the basis of] which he sues 
-in all its details, he must igo further. and 
plead that he -has applied to the defen- 
dant specifically to perform the agree- 
ment pleaded by him but the defendant 
has not done so, He must further plead 
that he has been and is still ready and 
willing to specifically petform his: part 
of the agreement,” 

8. The rule laid down|in Prem Raj’s 
case (AIR 1968 SC 1355) | (supra) that it 
is. well settled that in a suit for speci- 
fic performance the plaintiff should al- 
Tege that he is ready and |willing to per- 
form his part of the contract and iñ 
the absence of such an allegation, 
gait is not maintainable was `- approved 
and affirmed, 

9. Coming to the. Tami of our 
Court, in Rajendra Prasad Rai v. Raj- 
deva Rai (AIR 1974 All! 294) where in 
a suit for the specific performance of a 











_contract the plaintiff failéd to aver that 


| 


i 
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‘performance of the contract, 


~ 10. 
_dents invited our attention to the deci- 


the. 
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he was ready and willing to perform 
his part of the ccntract as required by 
Section 16 (c) of the Specific Relief Act 
and as mentioned in Form 47 of Sche- 
dule I of the Civil. P. C., and there was 
no notice to the defendant or any docu- 
mentary evidence !to show that the 
plaintiff was willing to perform his part 
of the contract, it was held that the 
plaintiff failed to (make out any cause 
of action with regard to the specific 
and. that 
the suit should have been dismissed, 
even though the ‘defendant failed to 
take an objection. A Bench of this Court 
in Mahmood Khan! v, Ayub Khan. "(AIR 
1978 All 463) also took the same view 
by observing that: the mandate of the 
statute required that the plaintiff must 
aver in the plaint'and must give proof 
of the fact that he was and has. been 
ready and willing to perform his part 
of the contract, Merely giving proof of 
the fact. will not be a substitute for the 


` necessary avermen® in plaint, The same 


view was reiterated in First Appeal-No. 
140 of .1976 Mukhtar Singh v. Dharam 
Pal, decided on 1-12-1980 (reported in 
1981 Ali LJ 119), 


Learned counsel for the respon~ 


sion of this Court: in First Appeal No. 
136 of 1971, Shri Sharda Prasad Singh 
v. Sheo Shanker lial, decided on 21-8-, 
1980, In that case on an analysis of the 
plaint -allegations | the Court took the 
view that although the plaint did :not 
contain the expréss words to indicate 
that the plaintiff was ready and willing 
to perform his part of the contract but 
averments made in the plaint indicated 
that the requirements of law have been 
substantially complied with, This deci- 
sion turned on the relevant allegations 
made in the plaint of that case and is 
clearly distinguishable. . For the respon= 
dents, reliance was also placed on the 
decision of the Supreme Court in- Ra- 
mesh Chandra Chandiek v, Chuni Lal 
Sabharwal (AIR 1971 SC 1238) ‘wherein 
it was observed that readiness and will- 
ingness cannot .be treated as a strait~ 
jacket formula and that these have to 
be determined from the entirety of facts 
and circumtances relevant to the inten- 
tion and conduct of the party concern- 
ed. Paragraph ‘4’ of that judgment men~ 
tions that apart from taking all the 
necessary pleas it was averred in the 


os ge 
« 


lost `- ae 


plaint that the plaintiffs appellants had 
always been ready and willing to per- 
form their part of the contract, The dis- 
pute in the case was about the proof of 
such readiness and willingness on the 
‘facts of that particular case, The obser- 
vation of the Supreme Court has to be 
read in the light of the question for 
consideration and the further fact that 
the necessary averments as required by 
Section 16 (c) of the Specific Relief Act 
had been made in the plaint, This case, 
therefore, is of not any assistance to 
the respondents, 


11. In the plaint as originally filed 
on 1-6-1966, after setting out the terms 
and the circumstances in which oral 
. agreement for sale of the disputed pro- 
perty came into existence in August, 
1963, it was stated in paragraph ‘14’ 
that on 28th June, 1964 the defendant 
showed his inability to execute the sale 
deed. In the next paragraph it was 
averred . “that although plaintiff No. 1 
performed his part of the contract yet 
-the defendant failed to perform his 
part; hence the necessity of the present 
“suit”, The plaint did not contain an 
averment to the effect that he is ready 
and willing to perform his part of the 
contract, On 21-11-1967, an application 
under Order 6, Rule 17, C. P. C, was 
made seeking to amend paragraph ‘14’ 
of the plaint by introducing after the 
word ‘contract’ and before the word 
‘yet’ the words “and is ready and will- 
ing to perform the remaining part of 
the contract.” In spite of the opposition 
by the defendant, the application was 
allowed the very next day, 


12. In the plaint neither the exact 
‘date of the agreement nor the time 
within which the sale deed had to be 
executed was mentioned, At the frial, 
the plaintffs came forward with the case 
that the oral agreement was arrived ‘at 
on 4-8-1963 and the sale deed had to 
be executed within a year of the agree- 
ment. Even if this case is accepted for 
the present, it is obvious that a suit for 
specific performance of the agreement 
could be brought on or before 4th Aug- 
ust, 1967, The application for amend~ 
ment of the plaint was made when a 
fresh suit would have been barred by 
time. As noted earlier, the plaint as ori- 
ginally filed did not contain the neces- 
sary averments required by Section 16 
‘(c) of the Specific Relief Act, 
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principle laid down by the cases refers 
red to above, the plaintiffs had no causa 
of action in the absence of necessary 
averments and: the suit was liable to be 
thrown out on that ground. In such a 
situation, the court below was not justi- 
fied in allowing the amendment’ in the 
plaint which, as it stood before, did not 
make out any cause of action for the 
relief of a decree for specific perform- 
ance and was thus incompetent, - 


13. It is true that the power of the 
Court to allow amendment of the plaint 
is very wide, but while exercising that 
power this salutary principle should be 
kept in mind that a party should not be 
deprived of a right that has accrued to 
it by efflux of time. In Ganesh Trading 
Co. v. Moji Ram (AIR 1978 SC 484) the 
Supreme Court observed {at p. 486):— 


‘It is true, that if a plaintiff seeks 
to alter the cause of action itself and to 
introduce indirectly, through amend- 
ment of his pleadings, an entirely new 
or inconsistent cause of action, amount- 
ing virtually to the substitution of a 
new plaint or a new. cause of action in 
place of what was originally there, the 
Court will refuse to permit it if it 
amounts to depriving the party against 
which a suit is pending of any right 
which may have accrued in its favour 
due to lapse of time, But, mere failure 
to set out even an essential fact does 
not, by itself, constitute a new cause of 
action, A cause of action is constituted. 
by the whole bundle of essential facts 
which the plaintiff must prove before 
he can succeeded in his suit, It must be 
antecedent to the institution of the suit, 
If any essential fact is lacking from 
averments in the plaint the cause of 
action will be defective, In that case, 
an attempt to supply the omission has 
been and could sometimes be viewed 
as equivalent to an introduction of a 
new cause of action which, cured of its 
shortcomings, has really become a good 
cause of action. This, however, is not 
the only possible interpretation to ba 
put on every defective state of pleadings. 
Defective pleadings are generally cur- 
able if the cause of action sought to be 
brought out was not ab initio complete- 
ly absent. Even very defective pleadings 
may be permitted to be cured, so as to 
constitute a cause of action where there 
was none, provided necessary conditions, 
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such as payment of either any addi- 
tional court-fees, which may be pay- 
‘able, or, of costs of the other side are 
complied with, It is only if lapse of 
time has barred the remedy on a newly 
constituted cause of action that the 


Courts should, ordinarily, refuse prayers 
for amendment of pleadings." 


14. As noted earlier, in the case of 
Prem Raj (AIR 1968 SC: 1355) (supra) 
the Supreme Court observed that in the 
absence of an averment'in the plaint 
that the plaintiff is ready and willing to 
perform his part of the contract, there 
was no cause of action for the suit, On 
the principle stated in the case of M/s. 
‘Ganesh Trading Co, (AIR| 1978 SC 484) 
(supra) where there is a defect in the 
cause of action, the amendment appli- 
cation can be allowed ito rectify the 
mistake, but where there' was no cause 
of action for the suit and a valuable 
right has accrued to the other side on 
account of efflux of time, the Court 
should ordinarily refuse the prayer for 
amendment, In the present case, omis- 
sion of the averment in the plaint that 
the plaintiff is ready and willing to 
perform his part of the [contract tend- 
ered the plaint without a cause of. ac- 
tion for a suit for specific performance, 
By the time the application for amend- 
ment was made, a fresh suit for speci- 
fic relief had become barred by time. A 
valuable right had accrued in favour of 
the defendant by efflux | of time. He 
could not be deprived of! that right by 
allowing an amendment in exercise of 
powers under Order 6, Rule 17, Civil 
P. C. The order of the court below al- 
lowing the amendment cannot be sus~ 
tained, Since the plaint did not contain 
the necessary averments ‘as contemplat- 
ed by Section 16 (c) of!the Act, the 
plaintiffs had no cause of action for a 
suit for specific performance of the al- 
Teged contract and the suit for that 
relief must, therefore, T 
15. Even after amendment of para 14 
of the plaint the requirement of Sec- 
tion 16 (c) of the Act ' has not been 
fully complied with. It'is not enough 
to aver that the plaintiff is ready and 
willing to perform the remaining part 
of the contract. The plaintiff has both 
to aver and prove that ‘he is and has 
always been willing and: ready to per- 
form his part of the contract, The plaint 
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does not contain and there is no evi« 
dence on record to establish that after 


_the plaintiffs learnt on 18th June, 1964 


that the defendant was not willing to 
execute the sale deed, the plaintiffs gave 
him any notice indicating their readi< 
ness to have the sale deed executed and 
calling; upon him to do so, Avadesh 
Singh (P, W. 5) admitted that no notice 
was ever given to the defendant to ex- 
ecute the sale and he did not have any, 
consultation with his brother in this 
matter, Baijnath Singh (P, W, 6) admit- 
ted that he did not complain. about it 
to Raja Saheb Manikpur who was a 
friend of the defendant. and in whose 
presence. the agreement is alleged . to 
have been arrived at. He further admit~ 
ted that he did not give any notice to 
the defendants that he was ready with 
the money to have the sale deed exes 
cuted nor did he ever personally con< 
tact him and tender the money asking 
him to accept the amount and execute 
the sale deed. His bare statement in 
court that he was always willing to gel 
the sale deed executed cannot be .ac« 
cepted. If the agreement had been ar= 
rived at as asserted by the plaintiffs and 
the defendant had: gone back on tha 
agreement, the plaintiffs would have 
given a notice and offered to have the 
sale deed executed on payment of the 
balance money. Avadesh Singh (P.W. 5), 
the brother of plaintiff No, 1, was asso- 
ciated with the transaction from the 
very beginning and being a lawyer. his 
advice must have ‘been sought,’ In nor- 
mal course he ought to. have advised his 
brother to give a registered notice to 
the defendant and tender him the 
amount to create some ‘evidence in sup- 
port of the agreement more so when the 
agreement itself was not evidenced by 
any writing. The fact that neither any 
notice was given to the defendant ten- 
dering the balance amount and calling 
upon him to execute the sale deed nor 
the offer was made personally falsifies 
the plaintiffs’ claim that they have al- 
ways been willing'and ready to get. the 
sale deed executed, 


16, Apart from the Iegal flaws in 
the plaint there are various other facts 
and circumstances which militate agains? 
the case set up by the plaintiffs, The 
case set up by the plaintiffs: was that an 
oral agreement had been arrived at be- 
tween the parties in August, 1963 for 


y 


ment, 


. 26-9-1984 (Ext, 18} no 
„made of the receipt alleged 


1981 


sale of the disputed property for a sum 


of Rs, 30,000/- and acting upon the 
agreement, plaintiff. No, 1 issued a 
crossed cheque for Rs, 10,000/- on 26-8- 
1963 which was the agreed amount of 
earnest money, It was stipulated that 
the sale deed would be executed benami 
in the name of plaintiff No, 2 and a 
period of one year from the date of the 
agreement was fixed for execution of 
the sale deed. On that very day, the 
defendant’s Mukhtar-am gave a writing 
to plaintiff No, 1 acknowledging the 
receipt of Rs, 10,000/- as earnest money. 
Thereafter in June, 1964 Sri Avadesh 
Singh, Advocate, brother of plaintiff 
No, 1 and uncle of plaintiff No, 2, went 


‘to Lucknow and requested the defen- 


dant to fulfil his part of the contract, 
The defendant assured Sri Avadesh 
Singh that the sale deed would be exe- 
cuted by 15th July, 1964, Some days 
later Sri Avadhesh Singh received in- 
formation that defendant was about to 
change his mind and consequently he 
along with Surya Baksh Singh, Vakil 
and Sri Balendra Bhushan Pratap Singh, 
M.L.A, again went to Lucknow on 28th 
June, 1964, The defendant admitted the 
terms of the agreement to sell but show= 
ed his inability to execute the sale deed 
and regretted thaf he was _resiling from 
his promise, Prior to the institution of 
the present suif, Suit No, 4 of 1964 was 
filed by Indu Prakash Singh (present 
plaintiff No. 2) under the guardianship of 
his father Baijnath Singh (present plain- 
tiff No, 1) on 24-7-1964 for the same 
relief as claimed in the present suit. In 
that plaint (Ext, 20) it was alleged that 
an agreement had been arrived at be« 
tween the defendant and the plaintiff 
through his father and uncle, for sale of 
the disputed property on a consideration 
of Rs, 30,000/- and the sale’ deed was to 
be executed in favour of the plaintiff, No 
mention in that plaint was made regard- 
ing execution of any receipt for Ru- 
pees 10,000/~ by Bharat Singh. It was 
also not alleged that the sale deed was to 
be executed within one year of the agree= 
Even though an application for 
amendment of that plaint was made on 
mention was 
to have 
been executed by Bharat Singh on 26th 
August, 1963. Baij Nath Singh (P.W. 6}, 
when cross-examined about the omis- 
1981 All/27 XU. G—15 
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sion to ‘mention the receipt in the 
earlier suit, stated that he had shown 
the receipt to his lawyer before the 
plaint was drafted and that after the 
draft of the plaint had been read out 
to him he pginted out to his lawyer 
about the omission to mention the re- 
ceipt in the plaint but he was asked by 
his lawyer to keep quiet and not to 
teach him law, We find it difficult to 
accept that if this document was in ex- 
istence at that time and had been 
shown to the lawyer, he would have 
omitted to make a mention of it in the 
plaint more so when his attention was 
specifically invited to it, 


17, This document is said to have 
been executed on 26-8-1953 when the 
two sale deeds Exts. 1 and 2 were exe- 
cuted by Bharat Singh, It was scribed 
by Sri Krishna Pal Singh (P, W. I), a 
practising lawyer of Pratapgarh, It con- 
tains the details of the properties agreed 
to be sold,. the total sale consideration 
and the amount paid as earnest money. 
According to Krishna Pal Singh, on 
26-8-1963 at about 11-11.30 .A.M, he was 
present in the office which was in his 
house which adjoined the_Collectorate. 
Bar Association of Pratapgarh, Avadhesh 
Singh was also present there, The docu- 
ment was scribed by him on the asking 
of Avadhesh Singh and Bharat Singh and 
Bharat Singh put his signature after 
reading the document, Questioned about 
the omission to mention in the docu- 
ment that a period of one year was sti« 
pulated for executing the sale deed, the 
witness stated that the period within 
which the sale deed was.to be executed 
was mentioned by ` Bharat Singh but 
since he was not asked to mention. this 
fact in the document, he omitted to do 
so, The witness further stated that, since - 
it did not strike him to put a stamp on 
the document, he did not suggest that 
it should be ‘executed ‘on a stamped 
paper, . The circumstances in which 
Krishna Pal Singh (P, W. 1) ‘was asked 
to scribe the document has been stated 
by Mata Prasad (P, W, 4) and Ava- 
dhesh Singh (P. W. 5). According to 
Mata Prasad, he was present when Baif 
Nath Singh gave a crossed cheque of 


- Rs. 10,000/- to Bharat Singh st the Bank 


and from there they all came to Court 
where they met Avadhesh Sitgh, Baij- 
nath Singh informed Avadhesh Singh . 


| 


i 
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that money had been paid by a cheque, 
At that very moment a case of Ava- 
dhesh Singh was called! and he went 
away to court saying that la receipt may 
be got scribed by Krishna Pal Singh 
and thereafter the receipt (Ext. 37) was 
got executed. To the same effect is the 
testimony of -Avadhesh Singh and Baij~- 
nath Singh. It appears to'be rather un- 
usual that although the receipt is said 
to have been scribed and executed in 
Court compound it was got scribed by 
_a lawyer. It is not disputed that the 

two sale deeds Exts, 1 and 2 were got 


scribed by document writers present in 


the Court compound. There was abso~ 


lutely no difficulty in getting the receipt 
also scribed by one of those persons. 
Moreover, the document ought to have 
been stamped. The witnesses examined 
by the plaintiffs appeared’ to be highly 
interested. Krishna Pal Singh (P.W. 1) 
happens to be a colleague of Avadhesh 
Singh (P. W. 5), brother of plaintiff 
No, 1 and uncle of plaintiff No. 2. Kri- 
‘shna Pal -Singh admitted to have 
appeared in some cases with Avadhesh 
Singh Ext. A-45 indicates that Avadhesh 
Singh had appeared as a counsel for 
‘Krishna Pal Singh in proceedings under 
S. 145 Cr. P. C. in which Krishna Pal 
Singh was the opposite party a fact 
which was put to Baiji Nath Singh 
(P. W. 6) who showed ‘his ignorance 
about it. Mata Prasad (P. W. 4) also 
appeared‘ to be highly interested in the 
plaintiff, He was made to be a witness 
in the sale deeds Exts. 1 and 2 and 
claimed to have been present when the 
agreement in respect of the disputed 
property was arrived ‘at Lucknow. 
He claims to have accompanied Baij 
Nath Singh, Bharat Singh etc., to Pra- 
tapgarh on 26-8-1963 and was present 
at the Bank when the money was paid 
and was again available: when the re- 
ceipt for Rs. 10,000/- is said to-have been 
executed. He admitted | to have been 
present at the Kothi when the Com- 
missioner appointed by the Court wenf 
to take the measurements. We are not 
inclined to place any reliance on these 
interested persons. 


1g. The signature of Bharat Singh on 


the document (Ext. 37), is not the nor~ 


mal and usual signature ‘of the man. It 


vis signed as “ ava fag » It is no re- 

cord that on 26-8-1963, Bharat Singh 

made about 21 signatures and every 
7 1 
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where he signed as “ 41%@ fag %. On 


the record of the case there are several 
hundred signatures of the man and 
everywhere it is * area fag *. The pla- 
intiffs did not examine Bharat Singh to 
prove that he had signed the document 
(Ext, 37). The Court below wrongly 
inferred against the defendant for not 
producing Bharat Singh, It was for 
the plaintiffs, who relied on Ext, 37, to 
have examined him in support of their 
case, Admittedly Bharat Singh was 
not a regular employee of the defen- 
dant, He was the Mukhtar-am of Raja 
Manikpur who was a friend of the de- 
fendant. It was on that account that 
Bharat Singh was asked to act as Muk- 
htar-am of the defendant also, Later on 
the defendant became suspicious about 
the activities of Bharat Singh and can- 
celled the power .of attorney and got 
a notice to that effect published in 
‘National Herald’ dated 22nd September, 
1965 (Ext. A-29), It is also in evidence 
that Raja Manikpur died in the year 
1964 and with his death whatever in- 
fluence or control the defendant had on 
Bharat Singh that practically disap~ 
peared and there was complete break 
in relationship when the power of at- 
torney in favour of Bharat Singh was 
cancelled by the defendant. It may be 
that thereafter Bharat Singh was per- 
suaded to side with the plaintiffs and 
the receipt Ext, 37 came into existence, 
Had the receipt been available earlier, 
a mention of it must have been made 
in the earlier suit (No, 4 of 1964) or 
at least in the amendment application 
which was moved in that case, 

19. We have examined the signature 
appearing on the disputed document 
with the admitted signatures of Bharat 
Singh. - We have also perused the report 
and the statement of Dr, Alexander 
(P. W. 7). As noted earlier, Ext, 37 is 
the only document where the signature 
of the executant appears as ‘wu fag’. 
In every other document he has signed 
as © wxafag ’, The expert examined by 
the plaintiffs did not employ any sci« 


entific investigation in comparing the 
disputed signature and the specimen 
signatures. He simply compared . the 


enlarged photographs with his eyes, To 
us the disputed signature does not ap- 
pear to have been made by the same 
person who made the admitted: signa- 


tures on Exts, 1 and 2, They do not 


4981 


‘Nath Singh (P. W, 


‘stipulated 


.deed 
"No; 1221 was executed, in favour of the 


appear fo havs been made by the same 
person at the same time, 


` 20. There is another reason which 
creates serious doubt about the genu~ 
ineness of tha agreement. for sale of 
the disputed property, According to the. 
plaint case the agreement was arrived 
at in August, 1963 and at the same time 
it was agreed between the parties that 
plaintiff No, 1 and his brother Avadesh 
Singh would execute a sale deed for a 
sum of Rs, 50/- transferring two bis- 
was of bhumidhari land forming part 
of plot No, 1221 in favour of the defen- 
dant. Avadesh Singh (P. W, 5) and Baij 
6) deposed to the 
same effect, Thus according to the case 
of the plaintiffs transfer of two biswas 
of plot No, 1221-in favour of the defen- 


- dant was apart and parcel of the 


transaction relating to the transfer of 
the disputed property in favour of the 
plaintiffs, The case set up by the de=- 
fendant on the other hand was that the 
transfer of two biswas of land out of 
plot No, 1221 was settled as a part of 
the transaction relating to transfer of 
land covered by sale deed Exts, 1 and 
2 On a consideration of the evidence 


’ on record and the circumstances of the 


case, we are of the opinion that the 


transaction relating to transfer of two 


biswas of land out of plot No, 1221 could 
possibly have no connection with the 
alleged agreement set up by the plain- 
tiffs. There is no dispute that two bis- 
was out of plot Na, 1221 was included 
in the compound of the defendant’s re- 
sidential hous? which was enclosed by 
a boundary wall constructed about 30 
years back, The defendant had been in 


actual and constructive possession of this ` 


piece of land. ‘Plaintiff No, 1 and his 
brother Avadhesh Singh got a sale deed 
dated 29-12-1961 (Ext, 32) executed in 
their favour for the entire plot num= 


_ ber 1221 from one Lal Kumar Singh 


whose name -was recorded over this 
plot in revenue papers. When the de- 
fendant learnt about this transfer he 
with the plaintiff and his 
brother that he would execute the sale 


_deeds relating fo 24 bighas covered by 


Exts. 1 and 2 and at the same time they 


` cin their turn would execute a sale deed 


of 2 biswas of plot no, 1221 in favour 
of the defendant, Admittedly the sale 
relating fo two biswas of plot 
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defendant on the same day i, e, 26th 
August, 1963 when the sale deeds Exts, 
1 and 2 were executed in favour of 
plaintiff No. 1 and his brother Avadesh 
Singh, It appears that although-2 bis- 
was of plot No, 1221 was in effective 
possession and control of the defendant 
he wanted to be doubly sure of his title 
to this land by getting a sale deed ex- 
ecuted in his favour on a nominal price 
of Rs, 50/-~, This step taken by the de- 
fendant appears to be quite natural 
since this small piece of land of plot 
No.. 1221 was a part of the compound 
in which not only his Kothi but a pri- 
vate temple also existed, There appears 
to be absolutely no logic in getting this 
small piece of land transferred in his 
name if he had in fact a few days ear- 
lier agreed to transfer the entire Kothi 
along with the land appurtenant fo it in 
favour of plaintiff No, 1, 

21, Parties have lead evidence re< 
garding the condition anc the valuation 
of the property in dispute, The plain- 
tiffs led evidence to show that the kothi 
was in a bad shape and the entire pro- 
perty could not. fetch more than 
Rs. 30,000/~, The defendant on the 
other hand led evidence that the markel 
value of the large residential house, 
pucca boundary walls and other build- 
ings standing on the land and the groves 
in suit was several times more than the 
alleged agreed price of Rs, 30,000/~ and 
on this basis it was urged that the de- 
fendant could never have agreed to self 
the property for Rs, 30,000/- only, We 
do not consider it necessery to decide 
this aspect of the case as the suit must 
fail on the points decided earlier, 


22. One of the pleas raised by ‘the 
defendant was that the’ contract was hit 
by the provisions of S, 154 of U.-P. Act 


“No, 1 of 1951, It was stressed that on 


the date -of the alleged agreement 
Baijnath Singh possessed more than 12} 
acres of land. in Uttar Pradesh and as 
such it was not open to. him to enter 
into an agreement for the purchase of 
the land in suit, The stand taken by 
the plaintiffs was that thea material date 
for the purposes of the present case 
would be the date of the sale and nof 
the date of the agreement and since 
plaintiff No. 1 Baijnath Singh who had 
contracted to purchase the property in 
the name of his minor son plaintiff No. 2. 
had already sronsterred a part of his ; 
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land before the institution of the pre- 
sent suit and he was not in possession 
of more than 12} acres of land and as 
such the transfer in his favour would 
not be hit by provisions of Section 154 
of the U., P, Zamindari Abolition and 
Land Reforms Act, Baijnath Singh 
brought on record a copy of the sale 
deed dated 31-5-1967 (Ext. 35) executed 
‘by him in favour of his grand son Ajai 
Kumar Singh, son of Harkesh Bahadur 
Singh, transferring his entire share, 
which was kalf, of the land totalling 
about 30 bignas, The land was trans- 
ferred for a consideration of Rs. 1500/« 
only, It was contended onjbehalf of the 
defendant that the sale | deed was a 
sham and fictitious transaction and was 
otherwise also invalid. In ‘the sale deed 
Ajai Kumar Singh was never shown as 
a minor or represented by a guardian. 
It was further urged that! a “small part 
of the land ‘about 4 bighas) had earlier 
been purchased by Baijnath Singh for 
a consideration of over Rs. 5.000/-. Ac- 
tually no amount was paid to the trans- 
feror and the land continued to be re- 
. corded in his name. We! do not con- 
sider it necessary to enter! into the con- 
troversy whether the . agreement in 
question was hit by Section 154 of the 
UP. ZA &L.R. Act, as the suit 
for specific performance of the contrect 
deserves to fail on the view taken by 
us earlier on other issues! 

23, In the suit a decree for the re- 
fund of Rs, 10,000/- and interest at the 
rate of Rs, 12% per annum by way of 
damages has been claimed in the alter- 
native, We have not believed the case 
of the plaintiff that Rs! 10,000/- was 
advanced as earnest money under an 
agreement. for sale of the: disputed pro- 
perty. The case set up by: the defendant 
was that he had agreed to transfer 24 
bighas of land in favour of plaintiff 
No, 1, his brother Avadhesh Singh and 
his son Harkesh Bahadur, Singh for a 
consideratior. of Rs. 20,000/-, The ven- 
dees some how prevailed upon his Muk- 
htar-am : Bharat Singh to execute the 
two sale deeds for Rs. 6000/- and an- 
other for Rs, 4000/- for the whole land 
of 24 bighas and to pay. ‘the remaining 
sum of Rs. 10,000/- in cash to the de- 
fendant, This was obviously done to 
avoid payment of stamp! duty on- the 
real consideration of Rs. '20,000/-. Evi- 
dence was led to establish that land 
covered by the sale deeds Exts, 1 and 2 
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could easily fetch Rs. 20,000/- or more 
and that the sale consideration shown 
in the two sale deeds was inadequate, 
Evidence was led on behalf of the plain- 
tiffs to show that the sale consideration 
of Rs, 10,000/- was adequate and that 
the defendants had executed several 
sale deeds at rates lower than the rate 
for which land covered by the sale 
deeds Exts, 1 and 2 was transferred. 
For the plaintiffs it was also stressed 
that it was not open to the defendant 
to lead evidence to show that the land 
of the two sale deeds was sold for Rupees 
20,000/- and not Rs, 10,000/- the price 
which has been shown in the two sale 
deeds in view of Section 92 of the Evi« 
dence Act. The defendant admitted to 
have received in all Rs. 20,000/- at the 
time the sale deed 'Exts. 1 and 2 were 
executed. In support of the pleas that 
the transfer of 24 bighas covered by the 
sale deeds Exts, 1 and 2 was settled at 
Rs. 20,000/- and not Rs, 10,000/- which 
is the amount shown in the sale deeds, 
there is only the statement of the de- 
fendant uncorroborated by any other 
direct evidence. Ram Padarath (P.W. 3), 
Ram Das (D. W. 4), Ram Pal (D. W. 5) 
and Budhram (D. W. 6) were examined 
to prove the rate at which the similar 
land was available at the relevant time, 
It does appear from the evidence on re~ 
cord that the defendant transferred con- 
siderable land held, by him in order to 
maintain himself at Lucknow and the 
transferred at varying 
rates, Even if it be accepted that the 
land covered by the sale deeds Exts, 1 
and 2 was transferred at a rate lower 
than the rate prevailing. at the time that 
would not lead to the inference that 


the sale consideration . was settled at 
Rs, 20,000/- and not Rs. 10,000/~ as 
shown in the sale . deeds. We are not 


inclined to accept the unsupported testi- 
mony of the defendant that the price 
settled was Rs. 20,000/-. In that view 
of the matter it is not necessary to enter 
into the controversy relating to the 
scope of Section 92: of the Evidence. Act, 


24. We have already held that tha 
plaintiffs have failed to prove that 
there was an agreement for sale of the 
disputed property and that Rs, 10,000/- 
had not been advanced to the defen- 
dant in that connection, It is. however, 
admitted that the defendant did receive 
Rs, 10,000/- from plaintiff. No, 1 over 


~ 


1981 


l and above the sale consideration for the 


sale deeds Exts. 1 and 2. The defen- 
dant is liable to refund that amount to 
plaintiff No..1 and is also liable to pay 
interest on that amount, ` 


25. In the result, the appeal is al- 
lowed. The decree of the Court below 
is set aside. The suit is, however,. de- 
creed for refund of Rs, 10,000/- together- 
with interest et 6% per annum. 


26.. During the pendency of the ap- 
peal the defendant was permitted to re- 
main in possession of the. Kothi on pay- 
ment of Rs. 275/- per month, The pla- 
intiff shall be entitled to recover the 
claim decreed -out of the amount depo- 


sited by the defendant in the Court be-. 


low. The defendant shall be entitled 
to withdraw the balance, if ariy. In the 
circumstances of the case, parties shall 
bear their own costs. 

Appeal allowed. 
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A, N. VARMA, J, 
M/s. Victory Transport Co, Pvt. Ltd., 


Ghaziabad, Petitioner v, The District 
Judge, Ghaziabad and others, Respon- 
dents. 

Civil Misc. Writ Petn, No, 10330 of 


1980, D/- 10-9-1981, 

Trade and Merchandise Marks Act (43 
of 1958), Sections 27 (2), 2 (d), 29 — 
“Passing off” action — Issue of injunc- 
tion —. Condition precedent to be ful- 
filled by plaintiff, 


In regard to a “passing off” action ac- 


` cording to settled law, there are broadly 


two tests which have to be applied for 
determining the question whether the 
plaintiff is entitled to an injunction, The 
tests are? 


‘I, Whether the words used in the 
trade name of the plaintiff are. mere 
descriptive words of common use or have 


they come to acquire a distinctive or 


secondary meaning in connection with. 


the plaintiff's business so that the use 
of those words in the trade name adopt- 
ed by another was likely to deceive the 
public? This test relates to the reputa- 
tion which the plaintiff claims for itself. 

2. Whether there is a reasonable pro- 
bability that the use of the name adopt- 
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‘ed by the defendants was likely to mis- 


lead the customers of the plaintiff by 
reason of similarity of the two trade 
names, 

In order to succeed the plaintiff has to 
establish both these things. The Court 
shall insist on-a very high standard of 
injunction 
plaintiffs. in view of 
the seriousness of the repercussions 
which such an injuncticn is bound to 
have on the rights of the defendants. 
The injunction prayed for in such cases 
prohibits the defendants altogether from 
carrying on their existing business 
under a trade name adopted by it at the 
instance of a plaintiff; whose claim is 
founded on no more than such illusive 
concepts as “reputation” or goodwill 
-and so forth. In the cases of infringe- 
ment of trade marks, the right is found- 
ed on registration of the mark whch 
per se is property. It must be borne in 
mind that in the case of an action on 
infringement of a trade mark in view 
of the statutory provisions, a similarity 
in the trade marks is per se actionable. 
In passing-off - actions, however, the 


in favour of the 


- plaintiff has to prove further that his 


trade name has by reputation and ‘use, 
come to acquire a secondary meaning 
indicating -distinctiveness and quality of 
the business being carried on by him. 
AIR 1972 SC 1359, Distinguished. AJR 
1974 Andh Pra 274; AIR 1929 Mad 555 
and AIR 1942 Bom 241, Foll. : 

(Paras 13, 14, 15) 


Referred : 
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AIR 1974 Andh Pra 274 13, 16 
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K.. N. Upadhya, for Petitioner. 

ORDER :— By means of this petition 
under Article 226 of the Const, the 
petitioner who is a plairtiff in a suit 
pending in the Court of the learned VIII 
Additional Munsif, Gaziabad, challenges 
the legality and propriety of two con- 
current orders passed by the Courts 
below declining to issue a temporary 
injunction restraining the defendants of 
the suit from using and displaying their 


| 
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suit, | 

2. The petitioner filed a! Civil suit 
No. 163 of 1980 at Ghaziabad for a per- 
manent injunction restraining the defen- 
dants, from using and exhibiting the 
name and style of the plaintiff company 
‘in any manner whatsoever,” Simultane- 
ously with the institution ;of the suit, 
the petitioner also filed an application 
for temporary injunction with the fol- 
lowing prayer :-— | 

“It is, therefore, prayed |that a tem- 
porary Injunction during the pendency 
of the above case be granted the defen- 
' dants restraining them from using and 
exhibiting the name and jstyle of the 
plaintiff company i, e., Victory Trans- 
port Co. “in any manner whatsoever.” 

3. This application was | accompanied 
‘by an affidavit of one Sri Surender 


Pal Singh. The affidavit was virtually’ 


a repetition of the plaint. allegations. 

4. The above application! was contest- 
ed by the defendants, who ‘filed a coun- 
ter-affidavit refuting the ‘various alle- 
gations made by the petitioner in the 
said affidavit, The trial Court considered 
the case of the parties in 
what it considered the relevant prin- 
ciples governing such actions and came 
to the conclusion that the petitioner had 
failed to prove, both that it had a prima 
facie case, and that the balance of con- 
venience was in its favour.! The applica- 
tion for injunction was ; consequently 
dismissed. 

5. Aggrieved, the petitioner filed an 
appeal, but without any success. The 
appellate Court concurred with the trial 
Court in its conclusion that the plain- 
tiff failed to prove a prima facie case 
which might justify issuance of a tem- 
porary injunction. 


6. Shortly, the 
(which were repeated in: 
filed in support of the 
temporary injunction) were that the 
plaintiff was a joint stock Company 
having been duly registered under the 
Companies Act. Its head office was in 
Delhi. It had a branch office at Gha- 
ziabad. The plaintiff was ‘doing trans- 
port business under the name and style 
"Victory Transport Company (Private) 
Limited’. On account. of high quality 
service rendered by the plaintiff to its 
numerous customers, its itrade name 
“Victory Transport Company” had come 


| 








plaint 
the 


allegations 
afidavit 
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trade name during the penflency of the ` 


-the trading name of the 


the light of ° 


application for’ 
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ta be associated with high quality trans- 
port carrier, The name and essential 
feature of this trade. name of the plain- 


tif was the word ‘Victory’ Defendant 
No, 2 was the ;managing partner 
of defendant number, 1 concern, 


Previously, defendant No, 2 was work- 
irg as an agent for'the plaintiff com- 
pany on commission! basis for packing 
and delivering goods for the, plaintiff 
company at Ghaziabad, His agency was, 
however, terminated 'in July 1979. Late- 
ly, the said defendant started an inde- 
pendent business of; his own as trans- 
port carrier under the name and style 
o2 Victory Goods Transport’ Company, 
‘which was deceptively identical with 
plaintiff com- 
pany, The defendants were deceiving 
the customers of the plaintiff, thereby 
causing substantial’ loss to the business 
of the plaintiff. The defendants had 
put up signboards carrying the name of 
the plaintiff company along with their 
own signboards at Grand Trunk Road, 
Ghaziabad, where they had their office, 
The customers of the plaintiff were thus 
being led away by the defendants, and 
hence the suit, 


7. The defendants, filed a written 
statement and ‘asserted as follows, The 
word “Victory” was not a trade name, 
Is was only a “laudatory expression” 
which could not entitle the plaintiff to 


any monopolistic ‘rights in respect 
thereto and in any case, the name 
“Victory Goods Transport Company” 


was not identical with or similar to the 
name of the plaintiff company. The two 
trade names were | distinctly different 
and were not capable of causing any 
confusion in the market amongst the 
customers, No specific instances were 
guoted by the plaintiff in support of ifs 
allegation that its- customers were being 
led away or deceived in any manner. 
The allegation, therefore, that the plain - 
tiff was suffering any loss of business 
in consequence of the: name and style 
under which the defendanfs had been 
doing business was, therefore, comples 
fely wrong and baseless, The ` defen- 
dants were, at all events, doing business 
under the name and style “Victory 
Goods Transport Company Registered” 
ever since 1967, Furthermore, it was 
wrong to say that the plaintiff had come 
fo. acquire any goodwill or distinction 


ïn respecf of the trade name onder. 
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which it was carrying on its business 
so as to entitle it to this sort of in- 
junction. The plaintiff had neither a 


prima facie case, nor was the balance ` 


of convenience in'its favour. On the 
contrary, the defendants who were 
doing business under the aforesaid name 
and style ever since 1967 would suffer 
a serious setbeck in their established 
business and would suffer irreparable 
loss, if the injunction prayed for was 
granted to the plaintiff. 


8. Both the zrial Court as well as the 
learned District Judge, 
appeal have declined to issue the tem- 
porary injunction. 

9. Learned counsel for the petitioner 
contended that the Courts below com~< 
mitted a patent error of law in refus- 
ing injunction to the petitioner, It was 
submitted that the name adopted by the 
defendants was not deceptively identi- 
cal with and similar to the petitioner’s 
trade name that an unsuspecting aver 
rage customer was bound to be misled. 
In refusing te grant temporary injunc- 
tion, it was argued, the Courts below do 
not seem to have comprehended truly 
and correctly the applicable principles 
governing such actions, Learned coun- 
sel cited a few decisions in support of 
his submission on what ought to be the 
proper approach to such cases. The 
burden of counsel’s submissions was on 
the similarity in the trading name ad- 
opted by the defendants to that of the 
petitioner which was according to him, 
per se sufficient fo warrant the tempo- 
rary injunction, 

10. Learned counsel for the defen- 
dants on the other hand, vehemently 
contended that this. Court was not hear- 
ing an appeal from the decision of the 
Courts below. This Court was called upon, 
it was urged, to exercise its extraordinary 
jurisdiction under Article 226 of the 
Constitution of India. It was submitted 
that, therefore, if the Courts below had 
set before them applicable principles 
governing grant of injunctions in such 
action, this Court would not be justified 
in interfering with the orders passed 
by the Courts below merely because it 
is inclined to take a different view of 
the facts. In support of the submis- 
sion counsel cited, AIR 1955 Sc 558 and 
AIR 1976 All 261. It was further argued 
that the findings recorded by the Courts 
below on both the main issues, namely, 
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existence of a prima facie case and ba- 
lance of convenience, were findings of 
fact and not being vitiated by any error 
of law, this Court ought not to interfere 
with the same. 


1l. Having heard learned counsel 
for the parties, I find no merits in this 


Judge, 


petition’ I am inclined to agree with 
the submission of the learned counsel 
for the defendants-respondents. In my 


opinion, both the Courts below appear 
to have comprehended the applicable 
principle governing the grant of a tem- 
porary injunction in an action of the 
present character correctly. Both the 
trial Court as well as the appellate 
Court directed - themselves properly in 
law, They called their attention to 
matters which were relevant and pro- 
per and applied tests which can be sp- 
elled out of the various judicial prece- 
dents bearing on the subjact. 

11A. The action which has given rise 
to this petition is in essence ‘a passing 
off action’.: This class of suits, it has 
been held by their Lordships of the 
Supreme Court, must be distinguished 
from the actions brought on the com- 
plaint of infringement of trade marks, 
which are governed by express-statutory 
provisions, namely, Trade and Merchan- 
dise Marks Act (See AIR 1972 SC 1359 
Parle Products (Private) Limited v, J. P. 
& Company, Mysore). Their Lordships 
quoted the following excerpts from an 
earlier decision of the Supreme Court 
reported in Durga Dutt v. Navratna 
Pharmaceutical Laboratories, AIR 1965 
SC 980 with approval (at p. 990):— 

“While ‘an action for passing-off is a 
Common Law .remedy being in sub- 
stance an action for deceit, that is, a 
passing-off by a person of his own goods 
as those of another, that is not the gist 
of an action for infringement. The ac- 
tion for infringement is a statutory re- 
medy conferred on the registered pro- 
prietor of a registered trade mark- for. 
the vindication of the exclusive right to 


the use of the trade mark in relation to 


those goods (vide Section 21 of the Act). 
The use by the defendant of the trade 
mark of the plaintiff is net essential in 
an action for passing off, but is the sine ~ 
qua non in the case of an action for 
infringement.” 

‘In an action for infringement,: the 
plaintiff must, no doubt, make out that 
the use of the defendant's mark is like- 
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ly to deceive, but where the similarity 
between the plaintiffs and the defen- 
dant’s mark is so close either visually, 
phonetically or otherwise and the Court 
reaches the conclusion that there is an 
imitation, no further evidence is requir- 
ed to establish that the plaintiff’s right 
are violated. Expressed in an other way, 
if the essential features of the trade 
mark of the plaintiff have ‘been adopted 
by the defendant, the fact ‘that the get- 
up packing and other writing or marks 
on the goods or on the packets in which 
he offers his goods for sale show mark~ 
ed differences or indicate clearly a trade 
origin different from that! of the reg- 
istered proprietor of the mark would be 
immaterial; whereas in the; case of pass- 
ing off, the defendant may escape li~ 
ability if he can show that the added 
matter ` is sufficient to distinguish his 
goods from those of the Plainti a 

12. - Learned counsel for the peti~ 
tioner placing reliance oni the observa- 
tions made in paragraph 9 of the judg- 
ment of their Lordships of the Supreme 
Court in Parle Products (Private) Limit- 
ed case (supra) submitted that the lower 
appellate court was in error in thinking 
that the question whether the trade 
name adopted by the defendants was 
deceptively similar to that: of the plain- 
tiff, had to be decided by putting the 
two trade names side by side and find~ 
ing out whether they could not be dis- 
tinguished from each other. In my 
opinion, the observations made by their 
Lordships of the Supreme Court in para- 
graph 9 of the said decision do not help 
_the petitioner at all, In the first place, 
their Lordships themselves had made it 
clear earlier in the’ judgment, in para- 
graphs 6 and 7 that the tests to be ap- 
plied in the two classes of suits men- 
tioned above are not the same, and that 
for the success of an action for infringe- 
ment of trade mark, if was sufficient to 
show tha? the essential features of the 
trade marks of the rivals were the same, 
It was in the light of these tests that 
their Lordships made the observations 
mentioned in paragraph 9 of the judg- 
ment with a view to finding out whe- 
ther there was an infringement of trade 
mark within the four corners of the 
Trade and Merchandise Marks Act, 


13, In regard to a ‘passing off’ action, 
ft seems to me that according to settled 
Yaw, there are broadly two tests which 
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have to be applied for determining the 
question: whether the plaintiff is entitled 
to an injunction, The law on the sub- 
ject has been very succinctly stated in 
the following decisions, the first two of 
which were cited by counsel for the 
defendant, and the third by the peti- 
tioner’s counsel:—~ _ 

1. Teju Singh v.: Shanti Devi, 
1974 Andh Pra 274 (paragraph 8), 

2, Asiatic Government Security Life 
Assurance Company Ltd. v, New Asiatic 


AIR 


„Insurance Co. Ltd, AIR 1939 Mad 555 


3. AIR 1942 Bom 241, 
The suggested tests are:— 


1. Whether the ‘words used in the 


trade names of the plaintiff are mere 
descriptive words of common use or 
have they come to ‘acquire a distinctive 
or secondary meaning in connection 
with the -plaintiff’s business so that the 
use of those words! in the trade name 
adopted by another was likely to. de- 
ceive the public? (See AIR 1974 Andh 
Pra 274 (Paragraph 8)), This test relates 
to the reputation © which the plaintiff 
claims for itself, 


2, Whether there jis a reasonable pro- 
bability that the use of the name ad- 
opted by the defendants was likely to 
mislead the customers of the plaintiff by 


reason of similarity of the two trade 
names, 
14. In order. to:succeed the plaintiff 


has to establish both these things, Fur- 
thermore, Madras High Court in the 
case reported in AIR 1939 Mad 555 
(supra) observed that for the success of 
a passing off an action, it was not suffi- 
cient to show that there was a similarity 
of names, but that: there was a reason- 
able probability that the use of the 
name complained of the defendants 
would result in the defendants’ appro- 
priating some material advantage of the 
plaintiff’s business, 

15. I am in respectful agreement 
with the enunciation of the law by all the 
three High Courts in the cases mention- 
ed above. These High Courts have right- 
ly emphasised that the Court shall insist 
on a very high standard of proof be- 
fore it would grant injunction in favour 
of the plaintiffs, in view of the serious- 
ness of the repercussions which such an 
injunction is bound to have on the 
rights of the defendants, The injunction 


„prayed for in such cases prohibits the 


‘ 
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defendants altogether from carrying on 
their existing business under a trade 
name adopted by it at the instance of 
a plaintiff whose claim is founded on no 
more than such illusive concepts as ‘re= 
putation’ or goodwill and so forth, -In 
the cases of infringement of ‘trade 
marks, the right is founded on registra- 
tion of the mark which per se is pro- 
perty., It must be borne in mind that in 
the case of an action on infringement of 
a trade mark in view of the statutory 
provisions. (The Trade and Merchandise 
Marks Act), a similarity.in the trade 
marks is per se. actionable. In passing 
off actions, however, the plaintiff has to 
prove further that his trade name has 
by reputation and use, come to acquire 
a secondary meaning indicating distinc- 
tiveness and quality of the business þe- 
ing carried on by him. 


16. It is precisely these tests which 
the courts below have applied to the 
facts of the present case, Indeed, both 
the courts below have specifically relied 
on the case reported in AIR 1974 Andh 
Pra 274 (supra). Applying these tests, 
the courts below have held that on the 
material brought on the record, it was 
prima facie not proved that the name 
of the plaintiffs trading name had come 
to acquire thet secondary meaning or 
reputation, They were not satisfied, on 
the present state of the record, that the 
trading name of the plaintiff concern 
was distinctive of its business or quality 
thereof. I fully agree with thè conclu- 
sion reached by the courts below. On 
the material existing on the record, the 
view 
not be said to be wrong, much less one 
vitiated in law, The courts below have 
further observed that the name of the 
defendant’s concern is not such as was 
likely to create a confusion in the mar- 
ket. This opinion of the courts below 
again cannot be said to be wrong or 
one which it is not reasonable to take 
having regard to intelligence of the 
average customer, who hire the services 
of transport cerriers. 


17. Learned counsel for the peti« 
tioner, however, vehemently contended 
that the question whethér there was a 
likelihood of confusion as a result of 
similarity of the two trading names has 
_to be decided from the standards of an 
average, unwary customer, I have no 
reason to think that the opinion“ ex- 
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pressed by the courts below was form- 
ed without having this aspect in mind, 
It may be observed that the courts be- 
low were disposing of an application for 
temporary injunction, They were not, 
therefore, expected to express them- 
selves more elaborately or categorically. 
When the courts below observed that 
the trading name of the defendant was 
. not such as was likely to cause any 
confusion in the market of transport 
business, they must have had in their 
mind the class of persons ‘which nor- 
mally hires a transport carrier, 


18. It may be mentioned that the 
trial court has given a further finding 
that the balance of convenience iy also 
in favour of the plaintiffs, From a peru- 
sal of the affidavits filed in the courts 
below on behalf of the two parties, I 
find myself in agreement with the con- 
clusion reached by the trial court on 
the issue of balance of convenience. There 
is absolutely no material on the record 
which might justify the conclusion that 
the plaintiffs would suffer greater loss 
than the defendants, much less ir- 
reparable loss. 

19, . Thus in the view of the matter, 
the decision of the courts below in re- 
fusing to grant a temporary injunction 
cannot be said to be wrong or unjusti- 
fied. © In my opinion, on the material — 
existing on the-record, their conclusions 
were fully justified, 

20, Learned counsel for the peti- 
tioner cited a few decisions reported 
in :— Ri i 

-1, .Bhandari- Homeopathic Laborato- 
ries & Co, v. L, R. Bhandari, 1976 Tax LR 
1382 (Delhi); 2 Anglo Dutch Paint, 
Colour & Varnish Works (P) Ltd. . v. 
India Traders House, AIR 1977 Delhi 
41; 3. Shyam Lal v, Interads Advertis~ 
ing (Private) Ltd. Co, AIR 1978 Delhi 
270 and 4. K. M. Multani v, Paramount 
Talkies of India Lid, AIR 1942 Bom 
241, 
I have examined these authorities but 
with utmost respect I am of the opinion 
that the same are not of any assistance 
beyond the point where they lay down 
the principles, Each case has turned on 
its own facts. As regards the principles 
which have been laid down therein, I 
do not find. them to be at variance with 
the decisions of the Madras and. Andhra 
Pradesh High Courts referred to above, 
which the courts below have followed. 
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21. Furthermore, some of these deci- 
sions were cases arising out of actions 
for infringement of trade marks and not 
for ‘passing off, As regards the decision 
of the Bombay High Court namely AIR 
1942 Bom 241, I find that observations 
therein are completely im accordance 
with the view I have ventured to take. 
Their Lordships have observed that . in 
an action for ‘passing off’! the plaintiff 
must establish that he has come to ac~ 
quire a reputation in respect of his 
business which is known by its trading 
name to the public dealing with the 
plaintiff, and that this must be estab- 
lished by actual results. Another obser- 
vation made by the Bombay High Court 
is that in a ‘passing off action’ the ques- 
tion whether the use by the defendant 
of a trading name, which! is similar to 
that used by the plaintiff) is not really 
one of law, but a question] of fact to be 
decided on the. evidence of each case. 


22, On the facts of the’ present - case, 
I am clearly of the view |that the con- 
clusions reached by the} courts below 
are perfectly sound and | correct and 
call for no interference by this Court. 


23. In the result, the! petition fails 
and is dismissed. The interim injunction 
granted by this Court is hereby dis- 
charged, There will be no order as to 
costs, 








Petition dismissed, 
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Hakim Khan, Petitioner! v, 
U, P. and others, Respondents, 
Civil Mise. Writ .Petn, ; No, 
1980, D/- 20-8-1981 | 
` U. P. Imposition of Ceiling on Land 
Holdings Act (1 of 1961), Ss. 10 (2), 38-B 
— U. P. Imposition of Ceiling on Land 
Holdings (Amendment) Act (20 of 1976), 
S. 31 (3) — Re-determinattion of sur- 
plus land due to amendments in Ceiling 
Act — Earlier ceiling proceedings when 
operates as res judicata, ; (Civil P. © 
(1908), S. 11). 

The controversy as to ees in a 
given case the earlier ceiling proceed~ 
ings would stand as anulled or not, will 
depend upon the form and the manner 
in which the orders are passed by the. 
authorities in the subsequent ceiling 
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proceedings, If the authorities make if 
clear, either explicitly or by implica- 


tion, that the subsequent determination 
of the surplus land is in addition to the 
determination in thé earlier ceiling pro- 
ceedings, then it cannot be held that 
the earlier ceiling: proceedings would 
stand annulled. (Para 157 


However, if in the orders passed in 
the’ subsequent ceiling proceedings, 
either by implication -or explicitly there 
is nothing to suggest that the determi- 
nation of the surplus land therein is in 
addition to the determination made in 
the earlier ceiling ‘proceedings and the 
determination has been done complete~ 
ly de novo and in (a full manner, un- 
fettered by the earlier ceiling proceed 
ings, then it must be held that the 
order passed in the earlier ceiling pro- 
ceedings will stand ‘annulled by implica~ 
tion. Such annulment, is not on account 


of any statutory provision to be found ` 


in the parent Act ‘or in the amending 
Act, but is brought’ abount because of 


the manner and the form in which the- 


order is passed in jthe subsequent ceil» 
ing proceedings, (Para 15} 


There is no provision in the parent . 


Ceiling Act or in the U. P. Amending 
Act. No, 20 of 1976 making the earlier 
ceiling proceedings to stand annulled or 
nullified merely on the ground that a 
provision has been ‘made for the initia- 
tion of the fresh ceiling proceedings 
after the commencement of the Amend~ 

ing Acts, (Para 11) 


In incorporating Section 38-B in the 
parent Act it is not the intention of the 
Legislature that the entire ceiling pro: 
ceedings taken by the Ceiling Authori~ 
ties prior to the amendment should 
stand as nullified, The legislative inten~ 
tion was that where it was necessary to 
redetermine the surplus land as a result 
of the amendments. effected in the ceil- 
ing law, which came into force after 


the earlier ceiling ‘proceedings, then. it. 


should be possible for the Ceiling Auth- 
orities to redetermine the surplus land 
in the light of the subsequent amend-~ 
ments in the Ceiling Law. If there had 
been no such amendment in the ceiling 
law as affected the findings in the 
earlier proceedings,, then the finding re« 
corded in the earlier ceiling proceedings 
would continue to .remain effective and 
would ‘operate as res judicata in th 


NA 
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subsequent ceiling proczedings also, 1980 
All WC 487, Foll; 1980 All LJ 775, Dist- 


ing. (Para 6) 
Cases Referred : Chronological Paras 
1980 All LJ 603 4, 13 


1980 All LJ 775: 1988 All WC 254 
4, 5, 7, 14, 16 

1980 All WC 487. 4, 5, 10, 12 
AIR 1979 All 114; 1978 All WC 677: 
1979 All LJ 166 (F3) 5 
1978 All LJ 186 ae | 
1978 All LJ 1197 : 197€ All WC 713 5, 6 
AIR 1977 All 1 : 1976 All LJ 683 (FB) 4 
AIR 1977 NOC 353: 1977 All WC 415 
5, 6 


K. B. Garg, for Petitioner; Standing 


Counsel, for Responderts, . | 

ORDER :— This petition arises out of 
the proceedings under -he U, P. Imposi- 
tion of Ceiling on Lard Holdings Act. 

2. The facts, in brief, are these. The 
petitioner Hakim Khan was issued the 
notice under Section 1) (2) of the Act 
and he filed objections They were de- 
cided by the Prescribed Authority and 
thereafter, both the tenure-holder and 
the State went up in cross-appeals and 
both these appeals were decided by the 
appellate court on 14-9-1975 and 1.20 
acres was declared as surplus land, The 
said order became final. Subsequently, 
after the amerdment o? the Ceiling Act, 
a fresh notice under Section 10 (2) of 


the Act was issued to the petitioner 
whereby 6.34 acres cf irrigated land 
was sought to be declared as surplus; 


a true copy of the sad notice has not 
been annexed to the writ petition. How- 
ever, it has been referred to in-the 
orders passed sy the Ceiling Authorities. 
Objections were filed by the petitioner- 
and, one of his objections was that in 
the earlier ceiling proceedings some land 
had already been dezlared as surplus 
land and there was no occasion for issu- 
ing a fresh notice to Kim under Sec. 10 
(2) of the Act, It was further contend- 
ed that the earlier order should operate 
as res judicata in the subsequent pro- 
-. ceedings. Certain other pleas were taken 
‘with which w2 are nct concerned, The 
Prescried Authority framed issues and 
the first issue was ‘whether the order 
passed in the earlier ceiling proceedings 
would operate as res judicata in the 
‘subsequent ceiling proceedings’, The 
Prescribed Authority by his order dated 
31-7-1978 decided the objections of the 
‘petitioner and held that 5,72 acres of 
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irrigated land was liable to be declared 
as surplus in the hands of the petitioner 
and since 1.20 acres had already been 
declared as surplus land over which 
possession had also been taken, there- 
fore, only 4.52 acres of the irrigated 
land was further liable to be declared 
as surplus. In the said order, it was 
held that the earlier proceedings would 
not operate as res judicata due to’ pro- 
visions contained in Section 38-B of the 
Act, A true copy of the said order pass- 
ed by tha Prescribed Authority on 31-7- 
1978 is Annexure ‘B’ to the petition. It 
seems that thereafter, the petitioner 
filed an appeal and the same was allow- 
ed by the appellate court but the copy 
of. the remand order has not been an- 
nexed to the writ petition. Thereafter, 
the Prescribed Authority -passed his 
dated 28-1-1980, a true copy 
whereof is Annexure 'C’ to the petition. 
Against the said order dated 28-1-1980, 
an appeal was filed by the petitioner 
and the same was dismissed as not 
maintainable by the appellate court on 
12-8-1980 and a true copy of the appel- 
late court’s judgment is Annexure ‘D’ 
to the petition. A certified copy of the 
said judgment is also on the record. 

3. Feeling aggrieved, now the peti- 
tioner has come up in the instant writ 
petition and in support thereof, I have 
heard Sri K. B. Garg, learned counsel 
for the petitioner and in opposition, the 
learned Standing Counsel has made his. 
submissions, f 

4. The learned counsel for the peti- 
tioner contended that after the Pre- 
scribed Authority and the lower appel- 
late court held that there was no sur- 
plus land in the hands of the petitioner 
as a result of the adjudication in the 
subsequent ceiling proceedings, it was 
not open tò them to hold that the ad- 
judication in the earlier ceiling proceed- 
ings continued to subsist. It should be 
seen that the Prescribed Authority by 
its impugned order dated 28-1-1980 (An- 
nexure ‘C’) discharged the subsequent 
notice issued under Section 10 (2) of 
the Act in the subsequent eiling pro- 
ceedings. Despite the said order passed 
by the Prescribed Authority discharging 
the notice under Section Yo (2) of the 
Act, the petitioner filed an appeal - on 
the ground thal the Prescribed Auth- 
ority should have also quashed the 
earlier order dated 14-9-1975 whereby 
the appellate court had declare’ 1,20 


G 
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acres as surplus land, In the appeal it 
was prayed that the said earlier order 
dated 14-9-75 should be cancelled. The 
appellate court held that the appeal was 
not maintainble and that in view of my 
decision in Hukum Singh v. ‘State (1980 
All LJ 603), the correct legal position 
was that the declaration of ‘surplus land 
in the earlier ceiling proceedings re- 
mained effective and in the subsequent 
ceiling proceedings, the result of the 
discharge of the notice under Section 10 
(2) of the Act was only this that no fur- 
ther land was liable to be declared as 
surplus. Sri Garg contended that in 
view of the law laid down iby the Divi- 
sion Bench in Balwant v, State of U.P., 
(1980 All WC 254): (1980 -A LJ 1775), 
the declaration of surplus land in the 
earlier ceiling ~ proceedings must be 
deemed to stand annulled tand, there- 
fore, the authorities below were not 


-Yight in holding that the declaration of 


“State, therefore, on the principle, 
the latter decision should be held to be 


1.20 acres of land as surplus in the 
earlier ceiling proceedings remained ef- 
fective and valid despite the discharge 
of the notice-under Section 10 (2) of the 
Act in the subsequent ceiling proceed- 
ings. The learned counsel'further con- 
tended that since there was a conflict 
between the aforesaid Division Bench 
pronouncement and another earlier 
Division Bench pronouncement reported 
in 1980 All WC 487, Uma Shankar v. 
that 


binding and not the earlier one, the 
decision in Balwant v. State of U. P, 
(supra) should be followed by this Court, 
For this proposition he placed reliance 
on (AIR 1977 All 1) (FB). U. P, State 


Road Transport Corporation v. State 
Transport Appellate Tribunal U. P. 
Lucknow. The learnéd counsel lastly 


contended that the remand order passed 
by the appellate court in the subsequent 
ceiling proceedings was binding and the 
same had to be given effect to by the 
Prescribed Authority, For this proposi- 
tion, he placed reliance on! the Division 
Bench pronouncement Pritam Singh v. 
Assistant Director a ae (1978 
All LJ 186). 


5. I have considered the aforesaid 


“submissions of the learned counsel for 


the petitioner, but in my view, I do not 
feel that the instant is a fit case for 
interference in the writ jurisdiction of 
this Court, Ji is well known that Arti- 
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cle 226 of the Constitution of India con- 
fers a discretionary power on the High 
Courts and while exercising such discre~ 
tion, all the facts and circumstances 
have to be kept in view including the 
equities of the case. In my view, the 
learned counsel for the petitioner is not 
right in suggesting that there is a con~ 
flict between the aforesaid two Division 
Bench pronouncements, namely, the. one 
made -in Uma Shankar v., State, (1980 
All WC 487) and that made in Balwant 
v. State, (1980 All WC 254): (1980 All 
‘LJ 775), In the first case, two questions 
had been referred to the larger Bench. 
The said questions were as follows:— 


. “1, Whether the Full Bench decision 
in Ram Charan’s case (1978 All WC 
677): (AIR 1979 All 114) has by impli- 
cation overruled the decision of thé 
‘learned single Judges in Ram Lal v. 
State of U. P. 1978 All WC 713: (1978 
All LJ 1197) and Ghana Ram v. State, 
1977 All WC 415 : (AIR 1977 NOC 353) 
on the question of the true scope of 
Section 38-B of the U. P. Imposition of 
Ceiling on Land Holdings Act? 

2, If the said Full Bench decision has 
not by implication overruled, the said 
single Judge pronouncement, then is the 
scope of Section 38-B, on its true inter- 
pretation, qualified in the manner as 
held by the learned Judges in the said 
single Judge decisions?” 


6. The Division Bench answered the 
first question in the negative and the 
second one in the affirmative, It was 


laid down by the Bench that the single 
Judge pronouncements of this Court re- 
ported in Ram Lal v. State (1978 All 
Wc 713) : (1978 All LJ 1197) and Ghana 
Ram v. State (1977 All WC 415): (AIR 
1977 NOC. 353) laid down the correct 
law-on the question of the true scope 
of Section 38-B of the Ceiling Act. The 
Division Bench considered Section 31 
(3) of the U. P, Imposition of Ceiling 
on Land Holdings (Amendment) Act 
(U. P. Act No. 20 of 1976) along with 
Section 38-B of the parent Act and held 
that it was not the intention of the 
Legislature that the entire ceiling pro- 
ceedings taken by the Ceiling Authori- 
ties prior to the amendment’ should 
stand as nullified. The legislative inten- 
tion was that where it was necessary to 
redetermine the surplus land as a re- 
sult of the amendments effected in the 
ceiling law, which came into force after 
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the earlier ceiling proceedings, then it 
should be possible for the Ceiling Auth- 
orities to redstermine the surplus land 
in the light cf the subsequent amend- 
ments in the Ceiling Law, The said pur- 
pose was sought to be achieved by en- 
acting Sec, 31 (8) of the U, P. Amend- 
ing Act No, 20 of 1976 and by incor- 
porating Section 38-B in the parent Act. 
Taking into consideration the legislative 
aim, the Division Bench laid down that 
if there had been no such amendment 
in the ceiling law as affected the find< 
ings in the eerlier proceedings, then the 
finding recorded in the earlier ceiling 
proceedings would continue to remain 
effective and would operate as res judi- 
cata in the subsequent ceiling proceed< 
ings also, 


7. In the other Division Bench pro< 
nouncement reported in Balwant V. 
State of U, P, (1980 All LJ 775) (supra), 
the facts were these, In the earlier 
ceiling proceedings land measuring 
9 Bighas 5 Biswas 6 Biswansis was de- 
clared as surplus by the Prescribed 
Authority, Thereafter, the matter went 
fo the appellete court and the order of 
fhe Prescribed Authority. was set aside 
and the case was remanded to the said 
authority for recalculating the surplus 
fand in accordance with the directions 
given in the remand order passed | by 
the appellate court on 20th September, 
8 A ifresh notice was in the mean< 
while 
orify under Section 10 (2) of the Ac? 
read with the provisions of Section 3% 
(8) of the U, P, Amending Act No, 20 
of 1976. The objections were filed to 
This notice and they were decided by 
the Prescribed Authority ty his order 
dated 4-6-1976 whereby 17 Bighas 
10 Biswas 13 Biswansis of Iand was de~ 
_clared as surplus. An appeal was filed 
against ‘the order dated 4-6-1976 and 
fhe same was decided by the appellate 
court on 13-1-1977. The appellate- court 
allowed the appeal and held that only 
5 Biswas 6 Biswansis of land was liable 
to be declared as surplus and was so 
declared, 


9. If seems that the Prescribed Auth~ 
ority on 5-6-1976 recalculated the sur- 
plus Iand In accordance with the afore- 
mentioned remand order dated 20th 
September, 1975 passed by the appellate 
court in the earlier ceiling proceedings, 
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It should be seen that the Prescribed 
Authority had already passed his order 


-a day earlier i.e. on 4-6-76 in the sub+ 


sequent ceiling proceedings, The State 
Government- in these circumstances 
wanted to enforce the determination of 
surplus land made in the earlier ceiling 
proceedings by the Prescribed Authority 
by his order dated 5-6-1976 which was 
passed in compliance with the said re- 
mand order of the appellate court dated 
20th September, 1975. The tenure-holder 
filed his objections to this attempt on 
the part of the State Government and 
when the said objections were rejected 
by the Prescribed Authority, the tenure- 
holder filed a writ petition in this Court 
and the-same was decided by the Divi- 
sion Bench in the said reported case, 
The Bench held that in the facts of the 
said case the earlier ceiling proceedings 
stood annulled in view of the subsequent 
ceiling proceedings, and that the only 
enforceable 
passed in the subsequent ceiling pro- 
ceedings by the appellate court on 13-1- 
1977, i 


10. It should be seen that in Uma 
Shanker v, State (1980 All WC 487) 
(supra) the Division Bench was not con- 
cerned with any controversy as to which 
order would be enforceable whether the 
one passed in the earlier ceiling pro- 
ceedings or that passed in the subse- 
quent ceiling proceedings, The Bench 
was concerned only with the controver- 
sy as to whether the findings recorded 
in the earlier ceiling proceedings would 
be res judicata in the subsequent ceiling 
proceedings, In the other Division Bench 
pronouncement, however, the said con- 
troversy came up for consideration and 
it was held that the final order passed 
in the subsequent ceiling proceedings 
would be the only effective order and 
the order passed in the earlier ceiling 
proceedings stood annulled in the facts 
‘of the said case, It will thus be seen 
that the controversies involved in the 
two Division Bench pronouncements dif- 
fer from each other and, therefore, 
there is no question of making a ref- 
erence fo a larger Bench on the coun- 
sel’s contention that the said two Divi- 
sion Bench pronouncements have laid 
down conflicting law, 


11, It should be seen that there is 
no provision in the parent Ceiling Act 


order was the final order. 


` 


or in the U. P, Amending Act No, 20 of | 
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1976 making the earlier ceiling proceed- 
ings to stand annulled or nullified mere- 
ly on the ground that a provision has 
been made for the initiation of the 
-1?resh ceiling proceedings after the com- 
mencement cf the Amending Acts. As 
I have stated above, in this connection 
the two relevant provisions are those 
contained in Section 38-B of the parent 
Act and Section 31 (3) ‘of the U. P. 
Amending Act No. 20 of 1976, Both the 
provisions arə reproduced ‘below r—~ 


"38-B, Bar against res judicata — No 
finding or decision given before the com~ 
mencement cf this section: in any pro- 
‘ceeding or oa any issue (including any 
order, decree or judgment) by any 
court, tribunel or authority in respect of 
any matter governed by this Act, shall 
bar the retrial of such proceeding or 
issue under this Act, in accordance with 
the provisions of this Act | as amended 
from time tc time”, 


"31 (3). Where an order determining sur- 
plus land in relation to a tenure-holder 
has been made under the principal Act 
before the t2nth day of October, 1975, 
the Prescribed Authority (as defined in 
the principal Act) may, at any time 
‘within a period of two years from the 
‘said date, redetermine the surplus land 
in accordance with the principal Act as 
amended by this Act, whether or nof 
any appeal was filed against such order 
and notwithstanding any appeal (whe~ 
ther pending or decided)' against the 
original order of determination of sur~ 
plus land.” 


12. It should be seen that the aim of 
the legislature in amending the parent 
Act by the J, P, Act No, 20 of 1976 
was to get some further land declared 
as surplus, A reference td the various 
amendments effected in the parent Act 
by the said amending Act will make the 
said position clear, However, it is not 
necessary to go into details, It cannot 
be suggested that the aim! of the legis- 
lature was to give back to the tenure 
holders any of their lands which -had 
already been declared as surplus before 
‘the amendments of the parent’ Act, De- 
spite this legislative intention, it did 
happen that the ceiling ‘authorities in 
the subsequent ceiling proceedings pur~ 
ported to redetermine the ceiling area 
in a completely de novo manner and 
sometimes the result was that, con- 
trary to the legislative intention, the 
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surplus land declared in the subsequent 
ceiling proceedings was less than the 
area declared as surplus in the earlier 
ceiling proceedings, This kind of situa- 
tion arose because the correct interpre~ 
tation of Section 38-B of the parent Act 
read with Section 31 (3) of the U, P. 
Amending Act No, 20 of 1976, was not 
available to the ceiling authorities till 
such time as the: aforesaid Division 
Bench pronouncement in Uma Shanker’s 
case (1980 All WC 487) (supra) clarified 
the law. Till the said pronouncement 
was made, the Prescribed Authority 
and the lower appellate Court were of 
the view that on account of Section 38-B 
read with Section 31 (8), they had a 
completely free hand in starting and 
completing the subsequent ceiling pro- 
ceedings irrespective of what had been 
done earlier, 


13. However, the Prescribed Auth- 
orities sometimes took precaution and 
clearly -laid down in the subsequent 
ceiling proceedings that the earlier ceil- 
ing proceedings remained effective and 
in the subsequent ceiling proceedings 
only some additional land was being 
declared as surplus, This type of case 
arose in Hukum Singh v, State of U, Pa 
(1980 All LJ 603), In the subsequent 
ceiling proceedings, ıt was made ex- 
pressly clear that the earlier ceiling 
proceedings remained effective and only, 
some additional land was sought to be 
declared as surplus in the subsequent 
ceiling proceedings, The High Court in 
the said case approved of the said pro~- 
cedure adopted by the ceiling authority, 
but it must be admitted that in many . 
cases, the Ceiling Authorities did not 
adopt the aforesaid. course which was 
adopted in Hukum Singh's case, They 
purported to proceed in a completely - 
fresh manner for determining the sur- 
plus land and the ceiling area, When 
such fresh determination resulted in the 
larger area being declared as surplus 
compared to the area which had been 
declared as surplus in the earlier ceil- 
ing. proceedings, then no difficulty arose 
because the larger area subsequently 
declared as surplus included the smaller 
area declared as surplus in the ceiling 
proceedings. While passing the opera- 
tive order, the Prescribed Authorities 
adopted different courses, Sometimes 
they would say that so much additional 
land was being declared as surplus in 
the subsequent proceedings in addition 


bs 


‘declared as 
` without stating that the same consisted 
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to the area which had been ‘declared as 
surplus in the earlier ceiling proceed- 
ings, but sometimes in “the operative 
order the total area, which was being 
surplus, was mentioned 


of the area which had been declared’ as 
surplus in’ the earlier ceiling proceed- 
ings plus the additional area which 


was being declared surplus in the sub-- 


sequent ceiling proceedings. However, 
in practice, ‘there was no difficulty be- 
cause the subsequent order was treated 
as a self-contained order and it .con- 
tained within its fold both the surplus 
land declared as such in the earlier ceil- 
ing proceedings and the additional sur- 
plus land declared as such in the sub- 
sequent ceiling proceedings. In such 
‘circumstances, the State did not claim 
that it was entitled to take as surplus 
land from the tenure holder the land 
declared as surplus in the earlier ceil- 
ing proceedings plus the total land de- 
clared as surplus in the subsequent 
ceiling proceedings. The State claimed 
to take as surplus land, the land declar- 
ed as surplus in the earlier ceiling pro- 
ceedings, plus the additional land de- 
clared as surplus in the subsequent pro- 
ceedings. In short, the aim was to take 
as surplus land the area which was de- 
clared as surplus in the earlier - ceiling 
proceedings plus the additional 
which was declared as surplus in the 
subsequent ceiling proceedings, 

14. However, a compliéation arose in 
those cases where lesser area was de- 
clared as surplus in the -subsequent 
ceiling proceedings compared to that 
which had been declared as surplus in 
the earlier ceiling proceedings. I have 
stated above that such a situation was 


_not contemplated by the Amending Act 
~but in view of the fact that the ceiling 


authorities were then of the view that 
in view of. Section 38-B of the parent 
Act read with Section 31 (8) of the U. P. 


‘Act XX of 1976, they had a completely 


free hand, they proceeded in the sub- 
sequent ceiling: proceedings in a de novo 
manner and sometimes declared lesser 
area as surplus compared to the area 
which had been declared as surplus in 
the earlier ceiling proceedings, Ob- 
viously, in such circumstances, when 
there was nothing in the orders passed 
by the Prescribed Authority or the ap- 
pellate.court in the subsequent proceed- 
ings to show that the earlier ceiling pro- 
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ceedings were to remain. intact and 
effective, the orders passed in the sub- 
sequent ceiling proceedings, being self- 
contained were to be treated as the only 
effective orders and not the orders pass- 
ed in the earlier ceiling proceedings 
which had declared a larger area. as 
surplus land. When the Ceiling Au- 


‘thorities in the subsequent ceiling pro- 


ceedings did the exercise in a com- 
pletely free manner, unfe:tered by what 
had been done in the earlier ceiling pro- 
ceedings and when they: did not say in 
their orders that the earlier ceiling pro- 
ceedings would. continue to. remain 
effective, then only the subsequent 
orders passed by the ceiling authorities 
could be treated as final and effective. 
Such was the case which was dealt with 
by the Division Bench in Balwant v. 
State (1980 All LJ 775) (supra). The ear- 
lier ceiling proceedings stood exhausted 
or nullified because of the manner jin 
which the subsequent ceiling proceed- 
ings: were decided. In the subsequent 
ceiling proceedings the determination 
of the surplus land and the ceiling area 
was done in a completely fresh manner 
and without reference to the earlier 
ceiling- proceedings. -A lesser area was 
declared as surplus in the subsequent 
ceiling _ proceedings compared to what. 
had been declared as surplus in the ear-. 
lier ceiling proceedings’ The State’s 
attempt was to seek to enforce the ear- 


‘lier orders which were detrimental to 


the tenure holder compared to the final 
order which was passed by the appel- 
late Court in the subsequent ceiling pro- 
ceedings - where the entire calculation 
had been made in a ccmpletely fresh 
manner unfettered by tke earlier ceil- 
ing proceedings. The Division Bench 
held that the State was not entitled to 
act in the said manner, 


15. In. my view, the controversy as to 
whether in a given case the earlier ceil-; 
ing proceedings would stand as annulled 


_or not, will depend upon the form and 


the manner ‘in which the orders are 
passed by the authorities in the subse- 
quent ceiling proceedings. If the au- 
thorities make it clear, either explicitly 
or by implication, that the subsequent 
determination of the surplus land is in 
addition to the determination in the 
earlier ceiling proceedings, then it can- 
not be held that the earlier ceiling pro- 
ceedings would stand annulled, However, 
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if in the orders passed in the subsequent 
ceiling proceedings, either by implica- 
tion or explicitly there is nothing to 
suggest that the determination of the 
surplus land therein is. in! addition to 
the determination made in the earlier 
ceiling proceedings and the determina- 
tion has been done completely de novo 
and in a full manner, unfettered by the 
earlier ceiling proceedings, |then it must 
be held that the order passed in the 
earlier ceiling proceedings will stand 
annulled by implication. |Such annul- 
ment, I wish to emphasise,/is not on ac- 
count of any statutory provision to be 
found in the parent Act or in the 
amending Act, but is brought about be- 
cause of the manner and|the form in 
which the order is passed in the sub- 
fsequent ceiling proceedings, 


16. Coming to the facts of the instant 
case, it should be seen that it differs in 
material respects from ithe facts in 
Balwant v, State (1980 | All LJ -775) 
(supra) inasmuch as in the Division 
Bench ` pronouncement the appellate 
order passed in the- subsequent ceiling 
proceedings had become final and was 
a full and complete order| and still the 
State sought to enforce the order passed 
in the earlier ceiling proceedings, In 
the facts of the instant jcase, the au- 
- thorities in the subsequent ceiling pro- 





ceedings, while passing orders, made it. 


clear, either explicitly or by implica- 
tion, that the earlier ceiling. proceedings 
continued to remain effective and bind- 
ing, and the petitioner has come to this 
Court against the said orders passed in 
the subsequent ceiling proceedings. In 
Balwant’s case (supra) the Authorities 
in the subsequent ceiling ‘proceedings 
did not say either explicitly or by im- 
plication that the orders passed in the 
earlier ceiling proceedings! were to con~ 
tinue to remain in force. | This aspect 
makes all the difference | between the 
said Division Bench pronouncement and 
the instant case; 





tor the peti- 
that the 


17. Learned ‘counsel 
tioner, however, contended 


Prescribed Authority was ¡bound by the © 


remand order passed by the appellate 
Court earlier in the subsequent ceiling 
proceedings -and if the same had been 
given effect to then the Prescribed Au- 
thority could not confine! the operative 
‘part of his order dated 28-1-1980 
mere to discharging the notice issued 
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under Section 10. (2) of the Act in the 
subsequent ceiling proceedings, but he 
should have also held that some land 
which had been declared as surplus in 
the earlier ceiling proceedings, was not 
liable to be declared as surplus, It 
should be seen that the remand order 
has not been annexed to the writ peti- 
tion and in its absence, it is difficult to 
say what were the | explicit directions 
given in the same. However, even if the 
remand order was ' such as was sug- 
gested by the learned counsel for the 
petitioner in his ‘arguments, still, I 
shall not consider it; fit to interfere with 
the subsequent order passed by the pre- 
scribed Authority because of a variety 
of considerations. I: have already stated 
above that it was jnot the 
contemplation, while passing the 
Amending Acts, that as a result of the 
amendments effected in the ceiling 
law, some land which had already been 


‘declared as surplus, in the earlier ceil- 


ing proceedings, -would go back to the 
tenure-holders as a result of the sub- 
sequent ceiling proceedings, If this be 


the correct interpretation of the under- . 


lying legislative intention in 
the Amending Acts, 
held that the impugned order of the 
Prescribed Authority is more in conso- 
nance with the said legislative inten- 
tion, and even if itlis not in accordance 
with the earlier remand order, -this 
court- will not use. its extraordinary 
jurisdiction under! Article 226 of the 
Constitution of India to enforce a wrong 
remand order, 


18, This petition accordingly fails 
and is dismissed but there will be no 


enacting 


. order as to costs, ! 
Petition dismissed, . 
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Ram Awadh and iothers, Appellants v. 
Krishna Nand Lal. [and others, Respon= 
dents, 

Second Appeal No 1198: of 1977, Dh- 
28-7-1981,* 


Hindu Law — Aya Samaj marriage 
— Saptapadi is a must, (Hindu | Marriage 
‘Act (25 of 1955), S! 7 (2)). 


*Against judgment ‘and decree of 
Judge, Azamgarh, D/- 1-6-1977, 
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Civil 





legislative. 


then it must be ` 
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1981: 
. The Saptapadi is`óńe of the essential 
features of an Arya Samaj Marriage. 
The principal -difference between: a 
Hindu marriage- according to the Arya 
Samaj rites and the customary rites 
prevalent in these parts of the country, 
apart from formal differences of ritual, 
lies in the fact that while according to 
the strict Vedic rites observed by the 
Arya Samajists, the bride-groom and 
the bride make only four rounds of the 
sacred fire, on the other hand according 
to the customary rites prevalent in 
these parts of the country, seven rounds 
have come to be generally performed 
and even thought to be an essential 


marriage rite rather than the Saptapadi. 


According to law, a marriage is com- 
plete only when ‘the seventh step of 
Saptapadi is taken, where ‘saptapadi is 
one of the rites required to be per- 
formed under the customary rites of the 
party according to which the marriage 
is solemnized, but it is generally believ- 
ed in these parts of the country that a 
marriage is complete on the completion 
of the seventh round of the sacred fire, 
made by the bride-groom and the bride 
together. The seven rounds of the 
sacred fire is not the same thing as 
Saptapadi. Saptapadi is a ceremony 
which follows immediately after the 
four rounds of the sacred fire taken by 
the bride-groom and the bride accord- 
ing to the strict Vedic rites or after the 
seven rounds of sacred fire according to 
the current customary rites, (Para 5) 
-.Before the enactment of the Hindu 
Marriage Act, 1955, the two ceremonies 
essential for solemnizing a valid Hindu 
marriage were: *"(1) invocation before 
the sacred fire and (2) Saptapadi i.e, the 
taking of seven steps by the bride-groom 
and the bride jointly before the sacred 
fite”: and the marriage became com- 
plete when the seventh step was taken. 
A marriage could also be solemnized by 
performance of other ceremonies. which 
were allowed by the custom and the 
caste to which the parties belonged, and 
in some cases, as in the. case of re- 
marriage of a widow, it was sometimes 
said that 
necessary for the same. But in the pre- 
sent case the defendants did not plead 
that the alleged marriage between Kal- 
indri Lal and Jagrani defendant No. 8 
was solemnized in accordance with some 
customary rites different from the- stan- 
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dard Hindu ceremonies of' invocation 
before the sacred fire and  saptapadi. 


Indeed, they ` specifically pleaded that 
Kalindri Lal was an Arya Samajist and 
the marriage was solemniz2d in accord- . 
ance with Arya Samaj rites. According: 
to Arya Samaj rites, the invocation be- 
fore the sacred fire and zhe Saptapadi 
are both essential. However, according 
to the statement of Smt. Jagrani Sapta- 
padi does not appear to have been per- 
formed, Thus on the pleadings and the 
evidence of the defendants themselves, 
there could be no marriage, as we un- 
derstand it in law, between Kalindri 
Lal and Jagrani., (Para 7) 
Cases Referred : Chronological Paras 
AIR 1966. SC 614:1966 Cri LJ 472 9 
AIR. 1965 SC 1564: 1965 (2) Cri LJ 
544 

AIR 1959 Bom 508 
AIR 1952 SC 231 

AIR 1938 Rang 111 
AIR 1923 Rang 202 


Sripat Narain Singh, for Appellants; 
Shyam Narain and S. R. Misra, for Re- 
spondents. 


JUDGMENT :— This is a defendants’ 
second appeal in a suit for injunction 
and possession in respect of certain 
land, According to the pleintiff Krishna 
Nand Lal, his family was a Hindu joint 
family and his brother Ka-indri Lal was 
not married and died issueless and an- 
other brother Chhotkun Lal was blind. 
The family owned some houses, some of 
which had fallen down. Two houses re- 
mained. Kalindri Lal used to live in 
the house in suit. The 8th defendant 
Jagrani was a Bharin by caste 
and the daughter of Bhu-eshwar who 
was a resident of a nearby village, She 
left her Sasural and went back to her 
father’s village and used to do menial 
work in different houses at the vil- 
lage where the plaintiff resided and in 
this manner she came to serve in the 
plaintiff's house. Kalindri Lal died in 
the year 1964 and now fire-wood and 
Bhusa used to be stored in the house in 
which he was living. The plaintiff and 
the 9th defendant Gyan Swarup, who 
is the plaintiff’s cousin being his father’s 
brother’s son: used it occasionally for 
sitting, but mostly it was under lock. 
The houses of defendants Nos, 1 to 7 and 
of defendant No, 8 Smt. Jagrani were 
near each other. After Kalindri Lal’s 
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death, they took Smt. Jagrani in their 
service and having brought her under 
their influence, secretly got éxecuted 
a sale deed. dated 3rd May, 1967 by her 
in their favour in respect of the house 
in suit, The sale deed is wholly ficti- 
tious and without consideration, She 
had no right to execute the sale deed. 
The plaintiffs did not know. of this 
transaction for some time but when 
they heard a rumour about it, they 
made enquiries and obtained a copy of 
the sale deed and since defendants Nos. 
1 to 7 were not prepared to- have it can- 
celled, it bécame necessary to file the 
suit, De seas 

2. Apart from denying; the plaintiffs’ 
case that Kalindri Lal was a member of 
the plaintiff's Hindu joint family and 
that the kouse was joint family pro- 
perty as per written statement filed by 
defendants Nos. 1, 3, 4 and 5, the main 
plenk of the defence was; that Kalindri 
Lal had married defendant No. 8 some 
35. years ago, the written|statement be- 
ing dated 26th October, 1968, in accord- 
ance with Arya Samaj rites and they 
had both lived as husband and wife 
since then. It was also pleaded that 
some 20 years ago they gave birth to a 
daughter which was lost at the age of 
about 7 or 3 years. The exclusive pos- 
session of Kalindri Lal and after him 
of defendant No, 8 was also pleaded 
. and it was said that the sale deed was 
for consideration, lawful and valid, and 
that the defendants Nos, 1, 3, 4 and 5 
were put into possession thereof. 


3. The first issue framed ‘by the trial 
court was whether Smt. Jagrani is the 
widow of Kalindri Lal, and since that 
is the only issue which'now survives 
for consideration, I need not refer to 
the other issues raised at ithe trial. The 
finding of the trial court was that Smt. 
Jagrani is the widow. of ' Kalindri Lal 
and in view of that finding and its find- 
ings on other issues the trial, court dis- 
missed the suit. But on appeal the lower 
appellate court reversed the same and 
decreed the suit; - 


4. I have heard learned counsel for 
the parties at some length inthis case 
but I find that this appeal must fail. 

5. It was the specific case of the 
defendant that Kalindri Lal, married 
Smt. Jagrani according to ‘Arya ‘Samaj 
rites. Arya Samaj rites follow the strict 
Vedic rites of marriage but the defen- 
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dants probably used the expression 
Arya Samaj rites as an euphemism for 
a non-conformist or an irregular mar- 


riage, for there was a time when even 


the validity of an! ‘Arya Marriage’ was 
doubted on account of the willingness 
of Arya Samajists to solemnise marriage 
between persons of different castes, or 
with converts to Hinduism or widows, 
and the Arya- Marriage Validation Act, 
1940 had to be passed to declare them to 
be valid. and to have always been valid. 
Smt. Jagrani stated as D. W. 1: 

‘Kalindri ke chacha ne shadi karaya 
tha. Koi Pandit shadi nahi karaya tha. 
Unke chacha ne havan karaya tha aur 
Kalindri Lal ne sindur dala tha. Aur 
kuchh nahi hua.” . 
This does not amount to a marriage ac- 
cording to Arya Samaj rites, for the 
Saptapadi is one of the essential fea- 
tures of an Arya Samaj Marriage, The 
principal difference between a Hindu 
marriage according to the Arya Samaj 
rites and: the customary rites prevalent 
in this- part of the country, apart from 
formal differences of ritual, lies in the 
fact that while according to the strict 
Vedic rites observed by the Arya 
Samajists, the bride-groom and the 
bride make only, four rounds of the 
sacred: fire, on the other hand accord- 
ing to the customary rites prevalent in 
these parts of the country, seven rounds 
have come to be generally performed 
and even thought. to be an essential 
marriage rite rather than the Saptapadi. 
According to law, ; a marriage is com- 
plete - only when l the seventh step of 
Saptatpadi is taken, where Saptapadi is 
one of the rites required to be perform- 
ed under ‘the customary rites of the 
party aecording to: which the marriage 
is solemnized, but it is generally believ- 
ed in these parts of. the country that a 
marriage is complete on the completion 
of -the seventh round of the sacred fire, 
made by the: bride-groom and the bride 
together, The seven! rounds of the sacred 
fire is not the same thing as Saptapadi. 
Saptapadi' is a ceremony which follows 
immediately after. the four rounds of 
the sacred fire taken by the bride-groom 
and the bride according to the strict 
Vedic rites or after the seven rounds of 
sacred fire according to the current cus- 
tomary rites. ‘ 

6 In S. Bulli Appana v. Subamal 
(ATR 1938 Rang 111) it was urged that 
the marriage was not valid because 
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what the parties had done in that case 
was to walk round the sacred fire seven 
times instead of ‘the bride merely tak- 
ing the seven steps fequired in the 
Saptapadi ceremony.’ The court below 
had held that the bride had in that case 
taken seven steps in the course of carry- 
ing out the said rite, and the fact that 
she had taken more steps than seven 
did not invalidate the marriage. This 
naturally raised the question whether 
there was any prescribed form of Sapta- 
padi, or the manner of taking the seven 
steps by the bride-groom and ihe bride 
jointly before the sacred fire, which it 
may be necessary to adhere to in order 
that the seven steps taken may consti- 
tute the ceremony of Saptapadi, Reliance 
was placed on the decision in Rampiayar 
v. Deva Rama (ILR 1 Rang 129: AIR 
1923 Rang 202) in which it was held 
that there could be no Saptapadi by 
merely taking five rounds of the recep- 
tacle of fire, on the assumption that 
seven steps and seven rounds mean the 
same thing. This assumption has been 
criticised in S. Bulli Appana’s case. In 
Sitabai v. Vithabai (AIR 1959 Bom 508) 
also it has been held that seven steps 
should not be confused with seven 
rounds, and that “the only requirement 
of the ceremony called the Sap‘apadi 
gamana is that seven steps should be 
taken round the nuptical fire.’ S, Bulli 
Appana’s case and Sitabai’s case, both 
turn on the meaning attributed to the 
word pada which forms part of the term 
Saptapadi, and in both of them the word 
was taken in the literal sense of the 
word ‘step’ into which it has been trans- 
lated into English. In S. Bulli Appana’s 
case the following three texts are cited 
from Sir Hari Singh Gour’s Hindu Code, 
3rd Edition, Sir Ernest Trevelyan’s work 
on Hindu law, 3rd Edition, and Sir 
Gooroodas Banerjee’s Tagore Law Lec- 
tures on the Hindu Law of Marriage 
and Stridhana, on the meaning of Sapta- 
padi. They are :— 


(1) Of all the ceremonies, the one 
which is most insisted on and which has 
outlived the rest is the Saptapadi or ad- 
vancing seven steps, consisting in the 
bridal pair facing and approaching each 
other step by step till they join hands 
on the completion of the seventh step 
which is then regarded as the final and 
irrevocable step.” (Sir Hari Singh Gour’s 
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(2) The bride and bridegroom walk 
round the fire, and then comes the most 
material of marriage rites. The bride is 
conducted by the bridegrcom, and dir- 
ected by him to step successively into 
seven circles, a text being recited at 
each step.” (Sir Ernest Trevelyan’s 
Hindu Law, 3rd Edition, p. 54). 

(8) The bride is then made to walk 
seven steps. This is the most material 
of all the nuptial rites, as, according to 
the sages, marriage becomes complete 
and irrevocable on the completion of 
the seventh step”. (Sir Gcorcodas Ban- 
erjee’s Tagore Law Lectures on the 
Hindu Law of Marriage and Stridhana)”. 
The elucidation of the meaning of 
Saptapadi, given in parenthesis in Sec- 
tion 7 (2), of the Act, has apparently 
been taken verbatim from Mulla’s prin- 
ciples of Hindu Law. (See Section 437 
(1), at p. 547 of the 11th Edition, and 
p. 517 of the 14th Edition’. The more 
important ones of the ceremonies are, 
apart from the puja and the yajna or 
the homa, the kanyadana, the pani- 
grahana, the treading of stone, the 
rounds of sacred fire, and the Sapta- 
padi. According to the Vedic rites only 
four rounds of the sacred fre were pre- 
scribed, but custom has made them into 
seven. Indeed, according to the Sanskrit 
Shabdartha Kaustubha, the term Sapta- 
padi has been explained as meaning a 
marriage rite in which the bridegroom 
and the bride, tied with a knot, take 
seven rounds of the sacred fire. (1977, 
IV Den., pp. 1217-18, uncer the word 
saptapadi, at page 1218). It may be that 
in certain parts of the country the true 
Vedic rite of four rounds of the sacred 
fire, followed by saptapadi, has heen 
modified into seven rounds followed by 
a saptapadi combined with seven pro- 
mises. The precise form of saptapadi as 
contained in a standard book on Vivah 
Vidhi along with the comments of the 
author thereof, is as follows: 

(Matter in vernacular, Omitted here.— 
Ed.) 

There is a slight ritual variation in 
the form of Saptapadi of an Arya 
Samajist marriage, but the basic man- 
tras are similar, 

7. Before the enactment of the Hindu 
Marriage Act, 1955,.the two ceremonies 
essential for solemnizing a valid Hindu 
marriage were, according to para 437 (1} 
of Mulla’s Hindu Law : “() invocation 
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ie. the taking of seven; steps by. the 
bridegroom and the bride jointly: before 
the sacred fire :” and the marriage be- 
came complete when the seventh step 
was taken, A marriage |could also be 
lsolemnized by performance of other 
ceremonies which were allowed by the 
saris and the caste to’ which the par- 
ities belonged, and in some cases, as in 
ithe case of re-marriage of a widow, it 
was sometimes said that no religious 
ceremony was necessary jfor the same. 
But in the present case the defendants 
did not plead that the alleged marriage 
between Kalindri Lal and Smt, Jagrani 

was solemnized in accordance with some 
customary rites different from the stan- 
dard Hindu ceremonies of invocation 
before the sacred fire and saptapadi. , In- 
deed, as observed above, they speci- 
fically pleaded that Kalindri Lal was 
an Arya Samajist and the marriage was 
solemnized in accordance with Arya 
Samaj rites. According to Arya 
Samaj rites, the invocation: before the 
sacred fire and- the Saptapadi are both 
essential. However, according to the 
statement of Smt. Jagrani, D. W., quot- 
ed above, Saptapadi does) not appear to 
have been performed. -Thus on . the 
pleadings and the evidence of the de- 
fendants themselves, there could be -no 
[oarra as we understand it in law, 
between Kalindri Lal -and Smt. Jagrani. 

8 Learned counsel for the appel- 
Jants, however, sought to invoke cer- 
tain presumptions of law for upholding 
the relation: between Kalindri Lal “and 
Smt. Jagrani as a valid and lawful mar- 
riage. It was suggested by the learned 
counsel that they had both lived to- 
gether for a long number of years and 
were shown to be husband and wife in 
the electoral roll and’ the Kutumb reg- 
ister, and further that!the factum of 
marriage between them having been 
proved, the law will presume that the 
essential ceremonies for; completing it 
were also performed. -i 

9, Learned counsel for the respon- 
dents on the other hand ‘invited my at- 
tention to a series of cases where ‘strict 
proof of the ceremonies of marriage ‘has 
been insisted upon. Those cases are, to 
cite only two of them: Bhaurao v. State 
of Maharashtra (AIR 1965 SC 1564) and 
Kanwal Ram v.° H; P. -Administration 
(AIR 1966 SC 614). Both - these cases 
were of prosecution for van offence un- 
der Section 494, I. P, IG: and strict 
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proof of the marriage-in -question was 
insisted upon. Learned counsel for the 
appellants is right in urging that the 
principle of those cases will not apply 
to the present case: and in case the mar- 
riage in question had been so ancient 
that all evidence of ceremonies by 
which it was solemnized had disappeared 
or was not forthcoming, a presumption 
of valid marriage might have been rais- 
ed by mere proof. of the fact of mar- 
riage or by proof ‘of the fact that the 
two had been living together as husband 
and wife for a long number of years 
and were treated and accepted as such 
by the society. This was, however, not 
a case of that kind. Specific allegations 
were made about the ceremonies accord- 
ing to which the alleged marriage was. 
solemnized and evidence was led to 
prove them. Apart; from the deficiencies 
of evidence of Smt. Jagrani D. W. 1 
herself, which have already been notic- 
ed above, the lower appellate court has 
on an appraisal- of the evidence dis- 
believed it. The ‘lower appellate court 
was the final court of fact and it has 
not been shown te me that its finding 
suffers from any error of law. More- 
over, following the rule laid down -by 
the Supreme Court in Gokul Chand v. 
Pervin Kumari (AIR 1952 SC 231), I do 
not think it possible to say, having re- 
gard to the facts and circumstances of 
the case, that Kalindri Lal and Smt. 
Jagrani were lawfully wedded husband 
and wife, It is not necessary for me to 
discuss the evidence or to state those 
facts . and circumstances as they have 
been fully brought out by the lower ‘ap- 
pellate court in its judgment. 
10. In the result this appeal must fail 
and is aieplased with costs. . f 
Appeal dismissed, 
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(A). Civil P., C.: 6 of 1908), S. 115 (as 
amended 5 Sec. 43 of Central Act of 
1976, and U. P. Amending Act of 1978) 
S. 5 (b) Revision against order of 
*Against order of. N. B. Asthana, ist 

Addl. Dist. J., Etah, D/- 23-3-1977., 
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lower appellate court admitted in High 
Court on 2-5-1977 — S. 115 as amended 
by S. 43 of Central Act of 1976 applies 
— Revision is maintainable. 

Revisions admitted by the High Court 
between 1-2-1977 and 31-7-1978 are 
governed by Section 115, C. P. C. as 
amended by Section 43 of Central Act 
of 1976. Thus, a revision admitted in 
the High Court on 2-5-1977 against an 
order of the lower appellate court was 
held to be maintainable under Sec. 115, 
C. P. C. as amended by the Central Act 
of 1976. AIR 1979 All 218 (FB), Rel. on. 

(Paras 2, 3) 

(B) Civil P. C. (5 of 1908), O. 6, R. 17 
== Suit for specific performance of con- 
tract of sale — No averment in plaint 
that plaintiff was ready and willing to 
perform his part of contract — Appel- 
late Court allowing amendment — Pre- 
judice is caused to defendant — Order 
allowing amendment is illegal, AIR 1978 


All 463, Rel. on. (Para 4) 
Cases Referred : Chronological Paras 
AIR 1980 SC 892: (19890) 2 SCC 378: 

1980 All LJ 411 ` 2, 3 


AIR 1980 SC 1575 : 
1980 All LJ 751 
AIR 1979 All 218: 1979 All LJ 685 

; 2 


(1980) 4 SCC 81: 
2 


(FB) ho 
AIR 1978 All 463- i 4 
_§. K. Gupta and R, R. Shivhare, for 
Applicant; R. H. Zaidi, for Respondents. 

ORDER :— This is a defendants re- 
vision. The plaintiff filed a suit for spe- 
cific performance of the contract of sale 
but failed to get a deeree in the trial 
court, While the appeal was pending in 
the lower appellate court, the plaintiff 
made an application for amendment of 
the plaint introducing the claim that 
the plaintif was always ready and will- 
ing to perform his part of contract. In 
spite of the objections of the respondent 
revisionist, the application was allowed 
by the impugned order, which is being 
challenged in this Court. . 

2. At the hearing of the revision, a 
preliminary objection. was taken by Sri 
R, H. Zaidi, learned counsel for the op- 
posite party and he submitted that the 
revision is not maintainable as the court 
which passed the order of amendment 
was not doing so in exercise of its ori- 
ginal jurisdiction. He, in this connec- 
tion, relied upon two Supreme Court 
decisions in Vishesh Kumar v. Shanti 
Prasad ((1980) 2 SCC 878) :-.. (AIR -1980 
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Sc 892) and Vishnu Awatar v. Shiv 
Autar ((1980) 4 SCC 81) : (AIR 1980 SC 
1575). In both these cases, the Full 
Bench decision of Allahabad High Court 
rendered in Jupiter Chit Fund (Pvt.) 
Ltd. v. Dwarka Diesh (AIR 1979 All 
218) has been approved. In the Full 
Bench decision of this Court it has been 
held that the revisions which were ad- 
mitted on or after lst February, 1977 
and up to 3łst July, 1978 would conti- 
nue to be heard by the High Court and 
would be governed by Section 115 of 
the Code as amended by Central Act of 
1976. According to the amendment of 
1976 Central Act, the High Court has 
jurisdiction to hear such revisions. In 
that view of the matter, the present 
revision would be clearly maintainable. 
In this case, the impugned order was 
passed on 28rd March, 1977 by the 
lower appellate. court and the revision 
was admitted on 2-5-1977, l 

3. Shri Zaidi however, . contended 
that the -observations made by. the Su- 
preme Court in the above ‘cited cases 
clearly go to show that such a revi-. 
sion would not lie. It may, however, 
be stated that in (1980) 2 SCC 378: - 
(AIR 1980 SC 892), the Supreme Court 
was considering the case which was de- 
cided by the District Cour: in exercise 
of powers under Section 25 of the Pro- 
vincial Small Cause Courts Act and in 
that connection it was held that such a 
decision was not amenable to High 


. Court’s powers under S. 115, C.P.C. One 


of the special leave petitions decided in 
that case arose from an application of 
ad interim injunction made in a pend- 
ing suit. Since the original suit had al- 


ready been dismissed, therefore, 
it was held that the proceed- 
ings for grant of interim injunc- 


tion must be regarded as having lapsed. 
On this ground, the special leave peti- 
tion was held to be infructuous and was 
dismissed. In the other. case also, the 
Court held that there was a general 
division of power between the District 
Court and the High Court in 
respect of the original suit of 
the value of Rs. 20,000/- and upward, 
in which the revision would lie to the 
High Court and in other cases only the 
revision would lie to the District Court. 
The Supreme Court had no occasion 
there to discuss those limited class - of 
cases which arose during the period 
when Section 115, C.P.C. stood amend- 
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ed by the Central Act of 1976 and had 
not been amended in its| present terms 
by U. P. Amendment of 1978, The Full 
Bench specifically dealt with that class 
of cases: and the said judgment having 
been fully approved by, the Supreme 
Court ,must be held to be still effective 
and well founded. The preliminary ob- 
jection fails and is hereby rejected and 


‘it is held that the revision is maintain- ` 


able. 


4, On merits, the learned counsel for. 


the revisionist has submitted that right 
from the beginning, the |defendant had 
stated that the plaintiff had failed to 
aver in the plaint that! he was ready 
and willing to perform! his part of 
agreement and, therefore, was not en- 
titled. to specific performance of ‘the 
agreement in ‘view of Section 16 (c) of 
the Specific Relief Act. |He urged that 
in spite of such objection being taken, 
the plaintiff insisted that: the suit could 
proceed and no effort; was made to 
amend his pleadings. Im such circum- 
stances, the lower appellate court was 
not justified in allowing the amendment. 
Without dilating any further, I would 
- straightway refer to the case of 
Mahommed Khan v, Ayub Khan (AIR 
1978 All 463) where a Division Bench 
of this Court held that the aforesaid 
amendment in the plaint! cannot be al- 
jlowed as it would prejudice the’ defen- 
dant and a. valuable right created by it 
will be taken away. The facts of that 
case singularly apply to the facts of -the 
present case also and, |therefore, the 
. jamendment sought by the plaintiff could 
not have. been allowed. 
5. In the result, I find force in this 
revision, which is hereby allowed with 
costs and the order passed by the court 
on the application No, 25-A is set aside 
and the said application will now ‘stand 
rejected. 
Revision | allowed, 
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Maheshwari Prasad and others, -Ap- 
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Second Appeal No. 150 of 1974, D/- 


8-9-1981.* 


*Against judgment and decree of D. N. 
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Tv/3-¥/E518/81/PGS/SNV" 


t 
1 
t 


Maheshwari Prasad v. Munni Lal 


A. I. R. 


(A) Easements Act (5 of 1882), S. 18 
— Customary right — Right to draw 
water from well can be a customary 
right. AIR 1928 All 591, Rel. on (Para 9) 

(B) Civil P, C. (5 of 1908), O. 6, R. 17 
— Amendment of plaint — Effect — 
Plaintiff setting up case of customary 
right in respect } of drawing of well 
water — By - -amendment, ‘dedication of 
well by Raja to- publie, alleged — Ef- 
fect, 

Where the plaintiffs had defi- 
nitely stated in the plaint. that 
they were were |. drawing water from 
the well from “the time immemo- 
rial they would | not be denied the 
relief of customary right to draw water 
from the well on the ground that they 
had come with the definite case. after 
the amendment of the plaint that the 
Raja had constructed the well and dedi- 
cated it to the public when the allega- 
tion that the people were drawing -water 
from the well was not deleted. (Para 10) 

(C) Easements Act (5 of 1882), S. 47 
—  Extinguishment of customary right 
—~ 20 years not /elapsed from date of 
disuse of right till date of institution of 
suit — Easement lof customary right is 
not extinguished, ~. (Para 11) 

(D) Easements Act (5 of 1882), S 
— Customary right — Right to draw 
water from wel] from time immemorial 





— Hearsay evidence of immemorial 
user would be admissible, (Para 12) 
(Œ) U. P, Municipalities Act (2 of 


1916), S. 225 (2) — Right to draw water 
from well — Injunction for restraining © 
private person from interfering with 
right to draw water — Municipality not 


passing order for closing well under 
S. 225 (2) — Injunction would be grant- 
ed. . i (Para 13) 
Cases. . Referred :' Chronological Paras 
AIR 1942 Cal 505; . 12 
AIR 1941 Pc 16: . oe 12 
ATR -1928 All 591! F l - 8 
AIR 1925 PC 213° Ss a : 12 


H. R. K. Trivedi, J. N. Agarwala, for 
Appellants; V. K.' S. Chaudhary, K. C. 


Srivastava. and Girdhar Nath, for Re- 
spondents.,. : i 
JUDGMENT :—' This is a plaintiffs 


- appeal and is-directęd against an order 


of the lower appellate court -whereby it 
dismissed the plaintiffs’ suit for grant of 
a perpetual injunction. restraining the 
defendants from interfering with the. 
plaintiffs’. right to. draw water from the 
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well in suit commonly known as ‘Raja 
Kunwa’ situate in Mohalla Thatharaee 
Bazar, Banda City within the Municipal 
Limits. 

2. The plaintiffs’ allegations were 
that the plaintiffs were the residents of 
the said Mohalla in Banda city and the 
well was the only well situated in the 
Mohalla and that the plaintiffs as well 
as their predecessors-in-interest had 
been drawing water from the said -well. 
It was alleged that one month before 
the institution of the suit the private 
defendants declared that they would get 
the well filled up and raise constructions 
over it on the ground that they had 
obtained the well from the Government 
for making constructions over it. It was 
also asserted that from the time imme- 
morial the residents of Mohalla were 
drawing water from the said well. Sub- 
sequently by an amendment of the 
plaint it was pleaded that the well had 
been constructed by Raja of Ajaigarh 
and dedicated for the benefit of the 
public. 

3. The State of U. P. and the Muni- 
cipal Board are arrayed as defendants 
but did not contest the suit. The pri- 
vate defendants in their written state- 
ment asserted that the well was situat- 
ed in plot No, 5436 which was Nazul 
property and had been leased out to 
them for running an educational in- 
stitution, It was also asserted that there 
was no right in the residents of Mohalla 
to draw the water from the well and 
in case there was such a right, it had 
been extinguished by time and it was 
pleaded that the water of the well was 
unfit for human consumption. 


4, The trial court decreed the suit 
on the ground that the well had been 
sunk by Raja of Ajaigarh for the bene- 
fit of the public of the Mohalla who had 
been using if. 


5. The lower appellate court had 
found, inter alia, that it was not estab- 
lished that the well had been sunk by 
Raja of Ajaigarh. It also found that the 
residents of Mohalla could not claim a 


right to draw the water from the well’ 


‘ as a public right and, therefore, the 
well could not be held to be a public 
well. It further found that the Munici- 
pal Board had a right under the Muni- 
cipalities Act by virtue of Section 225 
by which it could require the owner of 
a private well to close it if the water 


Maheshwari Prasad v. Munni Lal 


All, 439 


was unfit for drinking purposes. It re- 
corded a finding of fact that the water’ 
was unsafe for the use of human be- 
ings. It further found that water was be- 
ing supplied in the Mohalla by the 
Municipal Board and that most of the 
plaintiffs had piped water supply. It 
found that the balance o? convenience 
lay in favour of denying the injunction. 
It accordingly dismissed the appeal, 

6. The plaintiffs being aggrieved have 
filed the instant appeal. 

7. After the institution of the appeal 
both the contesting parties filed affidavits 
which showed that the lease granted in 
favour of the private respondents had 
been cancelled. It is true that the cause 
of action is determined on the date of 
the institution of the suit but the court 
can, in certain circumstances, take ‘note 
of the altered circumstance since the 
institution of the suit. 

8. The first question to be deter- 
mined is whether there can be a custo- 
mary right to draw the water from a 
well, The learned counsel for the appel- 
lant has relied upon a decision of Mr. 
Justice Dalal in the case of Partap Singh 
v. Nand Kishore, (AIR 1928 All 591) 
wherein it was held that where a ten- 
ant had been using the water of a 
kachcha well for irrigating his field, and 
on partition between the Zamindars the- 
land in which the well stood came to 
the share of the defendant Zamindar 
and not to the share cf plaintiff's 
Zamindar, and the defendant prevented 
plaintiff tenant from drawing water, he 
could acquire a customary right of 
drawing water against the Zamindar as 
such a right could be acquired by a 
tenant against his own Zamindar. 

9. Various kinds of customary rights 
are recognised by the law in India. A 
right to draw the water from a well can 
be a customary right. 


10. The learned counsel for the re- 
spondents have urged that the plaintiffs 


having come with a definite case after 
the amendment of the plaint that the 
Raja of Ajaigarh had constructed the 


welland dedicated it to the public, can- 
not now fall back on a custcmary right. 
On a strict construction of the plead- 
ings, he is correct, However, the allega- 
tion also is that the people of the Mo- 
halla had been drawing the water from 
the well from time immemorial, had 
not been deleted from the plaint, I 
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would not, deny relief to the plaintiffs 
on the ground that the plaintiffs had no 
customary right to draw the. water from 
the. well. - 

11, - The lower appellate court held 
that since 1952 the respondents of the 
Mohalla had ceased to use‘ the well after 
the introduction: of the Municipal water 
‘supply and, therefore, whatever rights, 
if any, the plaintiffs had to use the wa- 
‘ter from the well, had extinguished, The 
learned counsel for the, appellant has 
_argued that by virtue of: Section 47 of 
the Easements Act, an easement can only 
be extinguished if it is not utilised for 
20 years. Since 20 years had not elapsed 
from the alleged date of .disuse till the 
date of the institution of' the suit, the 
jlearned counsel submits that the finding 
is wrong. The learned counsel is correct 
in this regard if, of course, a customary 
right is to be equated with an easement, 
Section 47 of the Easements Act would 
have applied. Since the appeal is being 
decided on the footing that the plain- 
tiffs have a customary right the ques- 
‘tion of application of Section 47 of the 
Easements Act does not arise. 

12. The learned counsel for the re- 
‘spondents have argued that the evidence 
‘of immemorial user is not admissible as 
it is hearsay evidence, In this connec- 
tion he relies upon a decision of the 
Privy Council in the case of Sris Chan- 
dra Nandy v. Rakhalananda Thakur, 
(AIR 1941 PC 16); whereas the learned 
counsel for the appellants relies upon a 
-decision of the Calcutta ' High Court in 
‘the case of Panchanon' Ray v. Fazlur 
. Rahman Chaudhary, (AIR 1942 Cal 505). 
This Calcutta decision is based on an 
earlier decision of the Privy Council in 
. the case of Rajendra Narain v. Ganga- 
nanda Singh, (ATR 1925 Pc 213). In 
that case the Privy Council held that 
after the existence of a custom for some 
years. had been proved by direct evi- 
dence, it could only as a rule be shown 
to be immemorial by hearsay evidence, 
and they went on to point out that it 
was for this reason that hearsay evi- 
‘dence was allowable for! the purpose as 
‘an exception to the general rule. | The 
. case relied upon by the learned counsel 
.. for the respondents does not overrule 
‚the earlier decision of the Privy Coun- 
cil and, as such hearsay evidence which 
has come in this case, is admissible. 
| 13. The next. question to be consid- 
ered is whether in view of the fact that 
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the Municipal Board was competent: to 
close the well by virtue of the powers 
vested in it under Section 225 (2). of the 
Municipalities Act, an injunction -could 
or could not have been granted, No 
order under Section 225 (2) of the 
Municipalities Act has been made by 
the “Municipal Board.’ In the circum- 
stances an injunction can issue restrain- 
ing the private respondents from inter- 
fering with the plaintiffs’ right to draw 
water -` from the well while preserving 
the right of the Municipal Board to 
pass an order under Section 225 (2) of 
the Municipalities Act. 
- 14. A further question arises in this 
case as to whether in view of the evi- 
dence on record that the water was un- 
fit for human consumption, an injunc- 
tion, should issue in favour of the plain- 
tiffs. The evidence is also to the effect 
that the water of the well is similar to 
the water of many wells in the villages 
and which is used for the consumption. 
15. It is not the case of the contest- 
ing defendants that all the residents of 
the Mohalla have Municipal water sup- 
ply. There are well known limitations 
on supply of water through taps on 
road, Thus people who draw water from 
the well will be put to inconvenience. 


16. Taking into account the fact that 
while deciding the question of balance 
of convenience one cannot lose sight of 
the fact that if an injunction is grant- 
ed, the educational institution will not 
be able to expand and as such the in- 
junction should be refused. The expan- , 
sion of education is a very important 
aspect of the State policy. However, the 
fact remains that at present the lease 
in favour of the private defendants re- 
spondents is no longer in force, They 
have no right to interfere with the cus- 
tomary rights of plaintiffs to draw wa- 
ter from the well. Thè grant of an in- 
junction in the présent circumstance is 
no precedent for granting an injunction 
in the event of a lease being granted of 
the land in question to the educational 
institution. 


17. In the circumstances, the appeal 
is allowed. and the impugned order is 
set aside. An injunction shall issue re- 
straining the private respondents from 
interfering with the plaintiffs’ user of 
the water from. the. well commonly 
known as ‘Raja Kunwa’ situated in Tha- 
tharaee Bazar.“ It is, however, made 
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clear -that the power. of the Municipal 
Board to. have the well closed in accord- 
ance with the provisions of the Munici- 
palities Act shall remain intact. As the 
circumstances have altered since the in- 
stitution of the suit, there will be no 


order as to costs. 
. Appeal allowed. 
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Smt. Pramod Saraswat, Applicant v. 
Sri Ashok Kumar Saraswat; Respondent. 
. Civil Revn, No, 342. of 1981, D/- 7-9- 
1981.* 

(A) Civil P. C. (5 of 1908), S. 115, Expl. 
(as amended by U. P. Amendment 
‘Act, 1978), O. 16 R. 19; O. 26, R. 4 — 
“Any case which has been decided” — 
What is not — Order rejecting applica- 
tion for examination of witnesses on 
commission would not amount to such 
case, 


Under Section 115 as it stands in 
. Uttar Pradesh, the order passed in a 
divorce petition rejecting the applica- 
tion for examination of witnesses on 
commission cannot be an order decid- 
. ing an issue and so as to amount to a 
ease decided, because words ‘any order 
made’ are not there in the explanation 
to Section 115 as is in force in U, P. 
Consequently revision petition against 
such order would not be maintainable. 
(Para 5) 


"Whether certain witness should be 
examined on commission _ or should be 
examined in the presence of the court is 
a matter entirely concerning. the pro- 
` cedure or the manner of the trial of the 
. suit. The order rejecting the application 
for examination of witnesses on com- 
- mission would not in any manner ad- 
judicate upon the rights of the parties 
when. it was not a case where the tak- 
ing of the evidence of these witnesses 
may. have been shut out by the order 


nor ıt was a case where the applicant 
will not be able to produce these wit- 
nesses and will thereby be prejudiced 
in any manner, (Para 4) 


*Against’- order of K. C. Bhargava, ist 
Addl: Dist. J., Allahabad, Pr 30-5- 
` 1981. 


_FWIOW/BSAD/I/AASISNY 
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_(B) Constitution of India, Article 227 
— Power of High Court under — It is 


both judicial and administrative — It 
may even be exercised suo motu in the 
interest of justice — Order refusing to 


issue commission palpably unjust — 
High Court set it aside under Art, 227 
though, revision against it was not main- 


stalnebie. AIR 1957 All 414 (FB), Rel, on. 


(Para 6) 

(©) Civil. P. c. (5 of 1908), O. 26 R. 4 
— Application for issue of commission 
to examine witnesses in a divorce pro- 
ceeding — Witnesses close relatives of 


applicant — Rejection of application is - 


improper — (Hindu Marriage Act (1955), 
S. 13). 

Where in a divorce proceeding the 
wife filed an application for issue of 
commission to examine three witnesses 
one of which was her. own mother, 
second was her cousin and third was 
cousin’s wife, the application could not 
be rejected as it would be impossible 


to say that the examination of these 
witnesses who were actively concerned 
in the settlement of marriage between 


the parties, was not necessary in the 
interest of justice. (Para 9) 


It is the right of a party to choose 
his witnesses. It would be impossible 
to say that the examination of the wit- 
nesses is not necessary in the interest 
of justice, unless it could be said on 
some material on the record that the 
witnesses knew nothing about the case. 

(Para 9) 
Cases Referred: Chronological Paras 


AIR 1957 All 414:1957 All LJ 389 (FB) 
6 
K. L. Grover, for Applicant, 


ORDER :— This revision 
under Section 115 of the Civil P. C. is 
directed against an order dated 30th 
May, 1981, of the Court of the Ist Ad- 
ditional District Judge, Allahabad refus- 
ing the applicant’s prayer for examin- 
ing three of the- witnesses on commis- 
sion, in the course of the trial of a 
divorce petition. The wife is_the ap- 
plicant in this Court and the opposite- 
party husband is the petitioner for di- 
vorce of the. District Court. The ground 
on which the application . for examina- 
tion of the witnesses on commission 
was made is that these witnesses reside 
at Dehradun which is a place more 


f z than 500 KM away from Allahabad, 


application, 


z 
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the place where the petition for divorce 
between the parties is: being tried. 

Rule 19 of Order 16 of!the Code of 
Civil Procedure provides, : 

“No one shall be offered to attend in 
person to give evidence unless he re- 
sides, 

(a) within the local limits of the 
Court’s original jurisdiction, or 

(b) without such limits but at a place 
less than one hundred or where’ there is 
railway or steamer communication or 
other established public conveyance or 
private conveyances run for hire for 
five-sixths of the distance! between the 


place where he resides and the place 
where the Court is situated less than 
five hundred kilometers distance from 


the Court-house :— 


“Provided that where en by air 
is available between the two places 
mentioned in this rule and the witness 
is paid the fare by air, ‘he may be 
ordered to attend in person. Me 
The witnesses are (1) Sri; Arvind Nath 
Vashisht, (2) Smt. Aruna Vashisht, and 
(3) Smt, Prakash Vashisht! It may be 
here stated that on an application made 
under Section 24 of the Hindu Marriage 
Act, the sum of Rs. 1,500/- was allowed 
to the ‘applicant for meeting the ex- 
penses of her defence in the divorce 
proceeding. In the application for ex- 
penses the total amount claimed was 
Rs. 5,000/-. Out of that Rs. 1,000/- was 
claimed for summoning evidence ` ` from 
Dehradun, and in the order granting the 
expenses some allowance has been made 
for travelling of the applicant from 
Dehradun and also “something on the 
witnesses.” No application for mainte- 
nance pendente lite was made, obviously 
‘because the applicant wife is employed 
and is getting a salary of about Rs. 600/- 
per month. 

2, ‘The objections to the application 
for examining the - said three’ witnesses 
on commission were that: the list ‘of wit- 
nesses was not filed in ` compliance with 
Rule 1 of Order 16 of the Civil’ P.: C. 
and the names of these three witnesses 
disclosed for the first time in the affi- 
davit filed in support of the application 
for the issue of commission, It was then 
said that the first witness is the cousin of 
the applicant’ wife and took active part 
in the settlement of marriage from the / 
applicant’s side the second witness was 
his wife, and the third witness was the 
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applicant’s mother.. It was accordingly 
not at all necessary to summon any of 
these witnesses as they will come of 
their own accord. It was added that for 
effective cross-examination of these wit- 
nesses, the petitioner-husband’s presence 
at Dehradun will þe indispensable but 
there was imminent danger to his life 
at Dehradun or Rishikesh, It was also 
added that it was in the interest of a just 
and fair trial that the witnesses were 
examined before the Court. 

3. The learned Additional District 
Judge has rejected the application on 
the ground that the application or the 
affidavit filed in support of it do not 
disclose any reason as to why the state- 
ments of these witnesses should be 
taken on commission and the mere al- 
legation that they were residents ofa 
place which -is about 600 kilometers 
from Allahabad was not sufficient for 
the issue of commission, as it must be 
shown by a party moving such an ap- 
plication that the evidence of sich wit- 
nesses is necessary in the interest of 
justice that, nothing has been said in 
the application or the affidavit to show 
that the evidence of these witnesses is 
necessary -n the interest of justice, and 
lastly, it was added, that the witnesses 
are under the control of the applicant, 
and in view of these facts the applica- 
tion was liable to be rejected, 


4. Before I take up the merits of the 
matter it is necessary to notice a preli- 
minary objection raised by Mr. K. N. 
Tripathi on behalf of the petitioner- 
husband who is the opposite party in 
this Court. Mr. K. N. Tripathi says that 
no case could be said to have been de- 
cided by the order sought to be revised. 
Whether a certain witness should be 
examined on commission or should be 
examined in the presence of the court 
was a matter entirely concerning the 
procedure or the manner of the trial of 


the suit. The order does not 
in ‘any manner adjudicate upon 
the rights of the parties. It is 
nöt a case where the taking 


of the evidence of these witnesses may 
have been shut out by the order. It is 
not a case where the applicant will not 
be able.to produce these witnesses and 
will thereby be prejudiced in any man- 
ner. The only dispute was whether 
‘ these witnesses should be examined at 
Allahabad or at Dehradun, That surely 


r 
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did not affect the rights of the parties 
in any manner. 


5. Mr. K. L, Grover for the icant 
on the other hand contended that the 


phrase “any case “which has been’ de- 
cided,” includes any order made 
or any order deciding an _ issué, 
in the course of a suit or other 


proceeding in accordance with Explana- 
tion appended to Section 115 of the Civil 
P, C. as amended by the Code of a 
ec- 
tion 115 of the Civil P. C. has, however, 
been amended in its application to Ut- 
tar Pradesh, by the Code of Civil Pro- 
cedure (U. P. Amendment) Act, 1978. 
The Explanation to Section 115 as 
amended by the said U. P..Act reads as 
follows :— 


"In this section, the expression tany 
case which has been . decided” included 
any order deciding an issue - in the 
course of a suit or other proceedings.” 
The words ‘any order made’ are not 
there in the Explanation as in force in 
Uttar Pradesh. The impugned order is 
surely not an order deciding an issue. 
Mr. Tripathi is right when he says that 
the order does not adjudicate upon any 
rights of the parties. It is surely an 
order made in ‘the course of the divorce 
suit, but it is doubtful whether, even 
so, it would amount to a case, decided 
within ' the meaning: of Section 115° sans 
the U.’ P. Amendment. Be that as ‘it 
may, under Section 115 as it stands in 
Uttar Pradesh, it is difficult to say that 
the impugned order _amoutits to a case 


decided, 


6. Confronted with this position Mr. 
Grover pressed before mè the illegality 
of the order and invoked this Court’s 
jurisdiction ‘under Article 227 for hav- 
ing the order set aside. It is no doubt 
true that the power of this ‘Court ‘under 
Article 227 is both judicial and admin- 
istrative and may even. be exercised 
suo motu in the interest of justice. See 
Aidal Singh v. Karan Singh (AIR 1957 
All 414 (FB)). But the very amplitude 
of the power restricts the occasion for 
its use, - 


°% The question which, therefore, 
arises in this case is whether the im- 
pugned order is so illegal and unjust as 
tọ warrant interference under Ari, pa 
of the Constitution. : : 
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8 Mr. Grover invited my attention 
which says that 
“any court may in any suit issue a com- 
mission for the examination on interro- 
gatories or otherwise of (a) any person 
resident -beyond. the local limits of its 
jurisdiction”, and more particularly the 
proviso thereto which says that “where 
under Rule 19 of Order XVI, a person 
cannot be ordered to attend a court in 
person, a commission shall be issued for 
his examination if his evidence is con- 
sidered necessary in the interest of jus- 
tice.” There is a further proviso that 
“a commission for examination of 
such person on interrogatories shall not 
be issued unless the Court, for reasons 
thinks it necessary so 
to do.” The second proviso is not at- 
tracted to the facts of the present case 
inasmuch as the examination of the 
witnesses is not sought to be made on 
interrogatories. The question is whether 
it can be said that the examination of 
these witnesses, is necessary in the in- 
terest of justice, for if that be so, the 
court should have issued the commission 
for the examination of these witnesses 
almost as a matter of course, 


9. In order to show that the exami- 
nation of these witnesses was necessary 
in the interest of justice, Mr. Grover 
pointed out that even the names ‘of the 
first two witnesses are mentioned in the 
written statement. The third witness is 
the applicant’s own mother and even 
according to the objection filed by the 
petitioner husband, the first witness was 


“actively concerned in the settlement of 


the marriage between the parties, It 
cannot be disputed that all the three 
witnesses sought to be examined by the 
applicant must be acquainted with the 
facts in issue between the parties as 
they are closely related to the appli- 
cant. Moreover, it would be impossible 
to say that the examination of the wit- 
nesses is not necessary in the interest of 
justice, unless it could be said on some 
material on the record- that the wit- 
nesses knew nothing about the case, It 
is the right of a party to choose his wit- 
nesses. The. consideration which weighed 
with the learned Additional ‘District 
Judge in refusing the application for. 
examination of these . witnesses on com-. 


mission, were in my. view not proper 
consideration... It would not have ad- 
vanced 


the applicant’s case much fur- 
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ther if in addition to what, was apparent 
from the record, she had also come for- 
ward and stated in the affidavit and the 
application that the examination of 
these witnesses was necessary in the in- 
terest of justice. It was ‘for the court 
to decide on the material on the record 
whether the examination lof these wit- 
messes was necessary in the interest of 
justice, 

10. It was at this stage pointed out 
to me by Mr. K. N., Tripathi that ac- 
cording to Rule 3-A of Order 18 of the 
Civil P. C. where a party; wants to ap- 
pear as a witness himself, 'he has to do 
so before any other witness on his be- 
half -has been examined, unless the 
court for reasons to be recorded permits 
him to appear as his own) witness at a 
later stage, 

li. On being questioned about this. 
Mr. Grover for the applicant- stated that 
the applicant would be a witness in the 
case, 

12. Taking all these facts and circum- 
stances into consideration, i I think the 





proper order to pass on the application 


‘for examination of the three witnesses 
on commission would be tot allow it sub- 
ject to the following conditions, 

(1) The applicant shall jexamine her- 
self and any other witness whom she 
wants to examine at Allahabad before 
the commission is issued; : , 

(2) After the applicant’s| evidence -has 
been examined at Allahabad, the trial 
court shall issue a commission and send 
the entire record of the petition for di- 
vorce to the court of the District Judge 
Dehradun, in case. a request’ is made at 
that stage by the applicant, for exami-~ 
nation of the three witnesses, Arvind 
Nath, Smt. Aruna and Smt. Prakash or 
either of them on commission at Dehra- 
dun, and the court of the District Judge, 
Dehradun shall examine these witnesses 
either itself or by assigning the case to 
some other court competent to try the 
divorce petition, and shall return the 
record to the court of ithe Ist Addi- 
tional District Judge, Allahabad, as soon 
as the witnesses are examined, 

13. It shall, however, be open to the 
applicant to examine ‘these three wit- 
nesses or either of them at Allahabad 
itself, before closing her evidence and 
. after examining herself as a witness.” 

14. In the result, although the revi- 
sion under. Section 115 of the Civil P.C. 
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cannot .be allowed. as it is. not maintain- 
able, and is dismissed as such this Court 
does, in exercise of its power under 
Article 227 of. the Constitution allow the 
applicant wife’s application for issue of 
commission for the examination of the 


three witnesses named therein at 
Dehradun, subject to the direc- 
tions given- and the conditions 


laid down in the immediately preceding 
paragraph, in Matrimonial Petition No. 
101 of 1979 at present pending in the 
court of the Ist Additional .District 
Judge, Allahabad and this Court does 
hereby direct the trial court to act ac- 
cordingly. The parties shall bear their 
own costs in this Court. 

Order accordingly, 


AIR 1981 ALLAHABAD 444 

A. N. VARMA, `J. 7 

Nizamuddin, Appellant v. © Union of 
India and others, Respondents, 


Second. Appeal No, 124 of 1975, 
18-8-1981.* 

(A) Railways Act (9 of 1890), S. pgs 
Insistence on ‘taking open delivery or on 
reweighment — Not open to consignee 
or consignor, AIR 1978 All 79, Rel. on. 

. {Para 8) 

(B) Railways Act (9 of 1890), S. 76 — 
Insistence on open delivery — Does not 
take away the right to claim damages. 

The fact that the railway administra- 
tion is not bound to give either, ‘open 
delivery’ or that the consignee ‘is not 
justified in asking for the same, cannot 
mean that the Court is not competent 
to examine whether the Railway admin- 
istration was liable for the loss or dam- 
age caused to the goods while the goods 
were in, transit or before they were of- 
fered for delivery.. Where the finding 
of trial court is that the loss or damage 
had been caused to the goods on ac- 
count of the negligence and misconduct 
of the Railway administration in carry~ 
ing the goods from the station of origin 
to its destination the appellate court, 
must. go into that. question and record 
a finding whether or not the plaintiff 
was entitled to any decree on the 


l DE 


*Against judgment and decree passed by 


N. N. Chaddha, ist Addl. District J., 
Varanasi, D/- 30-8-1974. 
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ground that.the ‘loss had been caused -to 
him, even before the consignment. was 
offered to the consignee. AIR 1951 All 
702, AIR 1973 All..303 and AIR 1959 


Madh Pra 276, Dist. (Para 10) 
Cases Referred : Chronological Paras 
AIR 1978 All 79 ve A 
AIR 1973 All 303 : 11 
AIR 1959 Madh Pra 276 11 
AIR 1951 All 702 11 


K. N. Tripathi, for Appellant. 

JUDGMENT :— This is a plair-tiff’s 
second appeal which arises out of a. suit 
for recovery of Rs, 6,607/-. The trial 
‘court decreed the suit. On appeal, the 
lower appellate court has dismissed the 
same,. Hence, this second appeal, 

2. Shortly stated, the plaint case was 
that the plaintiff had booked a consign- 
ment of 186 bags of Biri leaves on 10-8- 
1969 at- Duddhinagar Railway. Station 
on the Eastern Railway for, being car- 
ried and delivered to the consignee at 
Varanasi on the Northern Railway. Due 
to negligence, misconduct and wrongful 
withholding and detention and- ether 
acts of the defendant Railways, the con- 
signment did not arrive at Varanasi 
within the normal expected period of 
10 days. The plaintiff presented the 
Railway receipt atthe destination sta- 
tion from time to time, but. was inform~< 
ed that the goods had ‘not: reached ` It 
was on 8-6-70 that the plaintiff was in- 
formed that the goods had arrived at 
Varanasi on 26-3-1970. When the plain- 
tiff went to take delivery. of the goods, 
he found the consignment was lying in 
an uncared for state and in a damaged 
condition. It was also short in. weight. 
Consequently, the plaintiff asked for an 
‘open delivery’ or what is AAS 


called “assessment delivery” free irom 
wharfage. The concerned ` officere at 
Varanasi refused to allow ‘open deliv- 


ery’. The plaintiff, consequently, wrote 
to the Chief Commercial Superintendent 
for appropriate orders. Correspondence 
ensued between the plaintiff and the 
Railway authorities but the plaintiff was 
not given ‘open delivery’, Subsequently, 
it transpired that the consignment was 
disposed of by the Railway authorities 
by public auction, ‘which they had a 
right to do under the Rules. The plain- 
tiff was, therefore, entitled to claim 
. damages on account of non-delivery of 
the goods as well as on account of the 
loss or damage caused to ‘the goods as 
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a result of the. various acts of neglig- 
ence and misconduct of the ‘Railway 
administration in handling the consign: 
ment, 

3. The plaintiff consequently served 
a statutory notice on .the Railway 
administration asking for being compen- 
sated for the loss but without any avail. 
Hence the suit. 

4. The defence of the Railway admin- 
istration was that it had not committed 
any act of negligence or misconduct in 
regard to the consignment. It was the 
plaintiff who’ was to be blamed for any 
loss or deterioration as the plaintiff un- 
justifiably insisted for ‘open delivery’ to 
which he was not entitled in law. The 
plaintiff should have taken open deliv- 
ery and if he found that any loss or 
damage had been caused, he could claim 
to be reimbursed or compensated. Not 
having taken delivery cf the consign- 
ment when offered, the plaintiff was not 
entitled to any decree. 


5, On the pleadings of the parties, 
various issues were framed by the trial 
court, It held that the Railway admin- 
istration was guilty of negligence and 
misconduct. There was a substantial un- 
explained delay in carrying the consign- 
ment and that the Railway administra- 
tion was also at fault and unjustified in 
refusing to give “open delivery” to the 
plaintiff, The Railway -administration 
was, therefore, liable for- short delivery 
as well as for the loss caused to the 
plaintiff in consequence to the neglig- 
ence and misconduct of the . Railway 
administration. The suit of the plaintiff- 
appellant .was consequently decreed. 


6. Aggrieved by the decree passed by 
the trial court, the Railway administra- 
tion filed an appeal: The appellate court 
disagreed with the trial an the question 
whether or not, the Railway administra- 
tion was bound to give “open or assess- 
ment delivery.” It held, analysing the 
various relevant statutory provisions 
and, the authorities on the -stibject, that 
the plaintiff was not justified or entitled 
to ask for open delivery, and that nei- 
ther was the Railway administration 
bound to give such delivery to the 
plaintiff-appellant. It further found that 
in any ¢ase, the plaintiff failed to prove 
that any damage was caused to the con-' 
signment at any time. subsequently ` to 
the arrival of the consignment at Vara- 


-nasi or after ‘the Railway administration 
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had refused to allow ‘open. delivery.’ 
From these findings, the lower appellate 
court concluded that the | plaintiff was 
not entitled to any decree] The suit of 
the plaintiff-appellant was| consequently 
dismissed, It might be mentioned at this 
point that the lower appellate court did 
not go into the further question whe- 
ther or not any damage had. been caus- 
ed to the consignment lin transit of 
after the goods had been delivered to 
the Railway, for being carried to the 
destination station. The lower appellate 
court concluded that as a matter of law, 
the plaintiff having failed to take ‘open 
delivery’ he could not sue|the Railway 
administration for any loss or deterio- 
ration due to misconduct or negligence 
of the Railway administration, 


7, Learned counsel for the petitioner 
first made a feeble attempt to question 
the correctness of the view ‘expressed 
by this Court in various decisions to the 
effect that a consignee has no legal right 





to insist on “open delivery” and that 
neither is the Railway administration 
bound to allow ‘open -of - assessment 


delivery’, However, he was unable ta 
satisfy me that the view 
taken by this Court on this subject re- 


quires reconsideration . 


8. -Apart from the decisions aci 
have been referred to by the lower ap- 
pellate court, in AIR 1978 All 79, one 
of the recent cases, a Division Bench of 
this Court had occasion to |consider this 
precise controversy. Upon/an examina- 
tion of the relevant statutory provision. 
and the various authorities, both of this 
court and of other courts, | the Division 
Bench held that it is not open to a con- 
signor or consignee to refuse to take 
delivery and to insist on / reweighment 
and ‘open delivery’ -even -if!it is- indicat- 
ed that there has: been pilferage or a 
part of the, consignment had been lost 
or damaged in transit. It} was held in 
this case that. the Railway . administra~ 
tion was not bound to grant ‘open deli- 
very’ unless. there was something in the 
contract itself (See M/s. Gopi Nath and 
Sons v. Union of India, ATR 1978 All 
79), The view taken by the! lower appel- 
late court on the legal controversy being 
supported by settled. view, of Ne Court. 
is accepted as correct. | 

9, The next submission ‘of the aas 
ed counsel for the plaintiff-appellant. 





was that even if it is assumed that the. 
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plaintiff was not entitled to insist on 
‘open delivery’, the lower appellate 
court should still have gone into the 
question whether or not on the evidence 
on record, it was established that the 
consignment had suffered damage in 


‘transit. Learned counsel contended that 


if the plaintiff had no right to insist on 
open delivery, all that could be said 
that the plaintiff is that he would 
not be entitled to claim damages for the 
loss which might have been caused to 


‘the goods for the period after the same 


had been offered to the plaintiff by the 
Railway administration, and that. the 
defendant in that case might also. be li- 
able for wharfage or damage under the 
relevant statutory rules. ` However, the 
fact that the plaintiff. was not justified 
in asking for ‘open delivery’ could not 
absolve the Railway administration from 
the liability which might already have 
arisen if it is found that the consign- 
ment was damaged or lost as a. result 
of negligence or misconduct of the Rail- 
way administration while the goods 
were in transit -or prior to- the offer 
made by the Railway administration ss 
the plaintiff-respondent. 


10. Having heard learned counsel for 
the parties, I find that the above con- 
tention of the learned counsel for the 
plaintiff-appellant is correct. The fact 
that the Railway administration was not 
bound to give either, ‘open delivery’ or 
that the plaintiff was not justified in 
asking for the same, could not dispose 
of the other. basis of the claim of the 
plaintiff-appellant namely that the Rail- 
way .administration was liable for the 
loss or, damage caused to the goods 
while the goods were in transit or be- 
fore they were offered for delivery. The 
trial court had recorded a clear finding 
on this issue and held that loss or dam- 
age had been caused to the goods on ac- 
count of the negligence and misconduct 
of the Railway administration in carry- 
ing the goods from the station of origin 
to Varanasi, The lower appellate court, 
ought, therefore, to have gone into this 
question and recorded a finding whether 
or not. the plaintiff was entitled to any 
decree on the ground that the loss had 
been caused to him, even, before the 
consignment: was. offered. to the plaintiff. 


‘44, ~Learned counsel for .the defen- 
dant-respondent vehemently contended 
that ‘the: plaintiff-appellant . having: failed 
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to take delivery of the goods, was not 
entitled to sue for damages. If the. plain- 
tiff was interested in recovering the 
amount of loss suffered by him as a re- 
sult of any alleged negligence or mis- 
conduct of the Railway administration, 
he should- have taken delivery of the 
consignment and then sued .for damages. 
In support, learned counsel for the Rail- 
way administration cited three decisions 
reported in: (1) AIR 1951 All 702; (2) 
ATR 1973 All 303; and (3) AIR 1959 
Madh Pra 276. 


12. I have examiried these three deci- 
sions, but I do not find that they sup- 
port the broad contention raised by the 
learned counsel for the defendant- 
respondent. It is true that in those deci- 
sions, it has been observed tHat the 
plaintiff should take delivery of the 
goods and should not insist on ‘open 
delivery’ and then only could the plain- 
tiff claim damages, But these observa- 
tions have to be read in the context. In 
each of these cases, the claim of the 
plaintiff was that the goods had 
suffered deterioration also after ‘the 
plaintiff had asked for open’ delivery of 
the consignment and the same was re- 
fused by the Railway administration, In 
some of these cases, there. was also a 
finding that damage had been caysed to 
the goods after the plaintiff had been 
refused ‘open delivery’. But it was only 
on the premise that the plaintiff was not 
entitled to ask for ‘open delivery’ and 
that the Railway administration was not 
bound to give ‘open delivery’, that it 
was held that the plaintiff could not 
claim damages as he was himself at 
fault and was instrumental in the loss 
or damage caused to the consignment by 
reason of his unlawful insistence on. tak- 
ing ‘open delivery’. It was in this per- 
spective that the aforesaid observations 
were made by learned Judge. 


13. In my opinion, there is no war- 
rant either in the statute or in any prin- 
ciple for holding that just because the 
plaintiff refused to take ‘open delivery’, 
it must follow as a matter of law, that 
he became disentitled to claim even 


those damages which might have result- ` 


ed from the negligence and misconduct 
of the Railway administration even 
prior to the offer of the consignment 
upon arrival at the destination station. 
The fact, therefore, that the plaintiff 


‘to 
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was not right in asking for ‘open deliv- 
ery’ could not ipso facto result in the 
dismissal of the claim of the plaintiff- 
respondent in its entirety. 


Union of India 


14, Learned counsel next contended 
that where the plaintiff refuses to take 
delivery, it would be impossible to as- 
sess the damages caused to the consign- 
ment. I cannot accept this as a rule of 
universal application. It would depend 
on the evidence available in each case. 
Where’ it is possible to ascertain the 
damages even where the plaintiff refus- 
ed to take ‘open delivery’, I see no bar 
awarding damages, provided, of 
course, there is material an the record. 


15. The lower appellate court wil! 
therefore find out whether any damage 
or loss was caused to the consignment 
by any negligence or misconduct of the 
Railway administration even prior to 
the offer of the goods to the plaintiff- 
respondent, and if so, whether the 
plaintiff has succeeded in proving — the 
quantum of damages. Of course, if the 
evidence on the record is not sufficient 
to entitle the plaintiff to a decree on 
that basis, his claim will be liable to 
be rejected on that ground, 


16. I make it clear that in view of 
the fact that I have affirmed the deci- 
sion of the lower appellate court that 
the plaintiff was not justified in refus- 
ing to take delivery, and in insisting on 
taking open delivery, the plaintiff would 
be liable for wharfage: or demurrage etc., 
and that the same would þe liable to be 
adjusted against the claim of the plain- 
tiff, if any. s 


17. In the result, the appeal. succeeds 
and is allowed. The judgment and 
decree of the lower appeľate court are 
set aside, The case is remanded to the 
lower appellate court for being dispos- 
ed of according to law having regard to 
the observations made in this judgment. 


18. The parties shall bear their own 
costs of this appeal, 


Appeal allowed. 
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Masood Hasan Khan, Petitioner v. 

3rd Additional District Judge, Morada- 
‘bad and- others, Respondents, 

Civil Misc.. Writ Petn. ,No, 3587 of 
1380, D/-. 9-9-1981. H 

Constitution of India, Art. 226 — Writ 
petition — Finding of fact — Finding 
as to whether waqf or individual was 
tenure-holder js ‘basically and - substan- 
tially a finding on question of fact — 
High Court could not interfere ‘within 
rarrow ambit of writ petition, 

a (Para 2) 

R. N.. Singh, for Petitioner, 

ORDER :— This petition :arises out of 
the proceedings under thej U. P. Impo- 
Sition of Ceiling on Land Holdings Act. 
The facts, in brief, are these: oe 

The petitioner was treated as the 
tenure-holder and the notice under Sec- 
tion 10 (2) of the Act was issued to 
him, He filed objections and they were 
decided by the prescribed | authority, by 
his order dated 20-1-1975. Thereafter an 
appeal was filed but the same was dis- 
missed by the appellate court, The peti- 
sioner then came to this Court in writ 
‘petition and the same was' allowed by a 
learned single Judge of this Court by 
his judgment dated 31-7-1981,.a true 
copy whereof is Annexure 2 to the 
petition, The case was remanded to the 
appellate court for a fresh decision in 

_ respect: of a controversy ‘specified in the 
.said judgment of this Court, Thereafter 
the appellate court again heard the ap- 
peal and in accordance with the judg- 
ment of this Court in the said writ 
petition, it considered the' evidence and 
the material on record and held that 
the. claim set up by the ‘petitioner’ -in 
respect:.of the waqt in question was not 
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sustainable, The appeal was, according- 
lý, dismissed, “A certified copy of the 
appellate judgment is on the record, A 
true copy of the said judgment has’ also 
been placed on the record,’ 

‘2. Feeling aggrieved, the petitioner 
has now come up in the instant peti- 
tion and in support thereof, I have 
heard Sri R.N. Singh, learned counsel 
for the petitioner, In Opposition, the 
learned single counsel has made his 
Submissions, Learned counsel for the 
petitioner contended that the appellate 
court was wrong in thinking that Sec- 
tion 49 of the U. P: Consolidation of 
Holdings Act was a bar to the claim 
of the petitioner, based on the. exis- 
fence of the waqf deed. It is not neces- 
sary to go into the said aspect of the 
matter, However, in my view, it was 
open to the appellate court to have 
taken into consideration the fact that 
during the consolidation pgoceedings the 
petitioner had never set up any claim 
regarding the alleged waqf and the 
petitioner himself was treated as the 
tenure-holder of the land in dispute 
and not the waqf This -_ circumstance 
was undoubtedly relevant fact irrespec- 
tive of the question whether Sec, 49 
of the U. P, Consolidation of Holdings 


-Act would come in the way or not, A 


controversy as to whether the alleged 
wadf ‘was, the tenure-holder or whe- 
ther the petitioner was the tenure-hol- 
der is basically and substantially a 
question of fact and the finding record- 
ed by the appellate court accordingly 
cannot be interfered within the narrow 
ambit.of a writ petition under Art. 226 
of the Constitution, : 
. 3. The petition fails and is dismiss- 
ed, but there will be no order as to 
costs, . 
: Petition dismissed, 
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sS. 5 (1), 2) — Constitutionality — Sec- 
tion 5 (1) and (2) goes not violate Art. 14 
© (Dec) 395 A 
Composition of Market 
Greater representation given 
traders 











—S. 5 (1) 
Committee 
to the growers as compared to 
Does not violate Art. 14 | (Dec) 395 B 
——S. 7 (6) Section does not _ infringe 
Art. 19 (1) (g) of the Constitution — Does 
not impose unreasonable restriction 


(Gul) 203 H 

——S, 12 — See also 
(1) Ibid, S. 2 @ (Jul) 203 F 
(2) Ibid, S. 34 (Jul) 203 A 


—S. 12 (1) and (2) — Govt. “Memo, D/- 
19-1-1977 — Levy of market fee by market 
committee — Fee is payable by purchaser 
except when he cannot be identified — 


Nominal Table, A. I. R 198i Andhra Pradesix 


United Fire and General Insurance Co. Ltd. 
v. P. Parvathamma (Aug) 227 
Ushodaya Publications (P.) Ltd. v. Govern- 
ment of Andhra Pradesh (Apr) 109 (FB) 


Vemavarapur Mallikarjuna Rao v. Chatur- 
vedula Siva Sankara Prasad (Apr) 84 
Vemulapatti China Kondayya v. District 
Collector - (Mar) 62 


Venkatannachowdary Y. v. The Special 
Deputy Collector, Land Acquisition (Gene- 

` gal), Hyderabad District (Aug) 232 
Venugopal Naidu T.. v. N. Tirumala Naidu 
(Aug) 238 

Venugopala Rice Mill v. Secretary, Agricul- 


tural Market Committee (Jul) 189° 
Vijaya Prasada Rao V. v. State Transport 
Appellate Tribunal, Hyderabad (Sep) 299 


of 
(Jan) 19 - 


Yarlagadda Mayudamma, v. Government 
Andh. Pra. 


INDEX 


4. P. (Agricultural Produce amd Livestock) 
_ Markets Act (contd.) 
Seller made liable to pay market fee by 
Govt. memo — Memo is ultra vires the 
statute and is unenforceable ` (July 189 


—Ss. 12 (1), 34 — Enhancement of mar- 
ket fee from 1/2 to 1% — Adoption of uni- 
farm rate by all committees in State on 
saggestion of Director — Does -not .amount 
io abdication of power by Committee 

(Jul) 203 B 


oe 12 (1) — Market fee — Enhancement 
from, 1/2% to 1% — Neither excessive nor 
cisproportionate to services rendered by 
Market Committees — Proportion of ~ ses 
vices rendered cannot be worked out . with 
mathematical precision (Jul) “203 C 


—S. 12 (1) — Market fee — ‘Servies ren- 
cered not only in market area “but: also out- 
side it — Fee not invalid on” that ground 
iz services are correlated to transactions 


7 


in 
market area (Jul) 203 D 
_——S. 12 (1) — Market fee: — Leviable 
cnly on purchase or sale of agricultural pro- 
cuce — Cannot be demanded when goods 
enter check post (Jul) 203 I 
—S. 34 — See also 

(1) Ibid, S. 2 (i) (Jul) 203 F 

{2) Ibid, S. 12 (1) (Jul) 203 B 
—Ss. 34, 12 — Enhancement of market 
fe — Amendment of bye-laws of Market 
Committee — Previous sanction of Director 


— Not necessary. AIR 1966 Raj 142, Dis- 
sented from (Jul) 203 A 
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Andhra Pradesh (Andhra Area) Estates 
(Abolition and Conversion into Ryot- 
wari) Act (26 of 1948) i 
See under Tenancy Laws. 


Andhra Pradesh Assigned Lauds (Prohibi- 
tion of Transfers) Act (9 of 1977), Pre., S. 3 
~~ Operation of Act is retrospective —- Act 
applies to alienations made prior to com- 
mencement of Act. (1979) 1 Andh LT 79, 
Overruled , (Mar) 62 A 
- -~—§. 3 — See Ibid, Pre. (Mar) 62 
—-—$. 3 (5) — Applicability — Conditions 
precedent — Protection under S. 3 (5) — 
When open — Expressions “Person” and 
“good faith” — Meaning of (Mar) 62 B 
Andhra Pradesh Buildings (Lease, Rent and 

Eviction) Act (15 of 1960) 

See under Houses and Rents. 
Andhra Pradesh Cinemas Regulation Act 
(4 of 1955), S. 5 — A. P. Cinemas (Regula- 
tion) Rules. (1970), Rr. 7 () 6} 
Licence granted to construct temporary 
cinema in a village having no permanent 
cinema (Aug) 220 A 
Andhra Pradesk Cinemas (Regulation) Rules 
(1970), R. 4 — See Andhra Pradesh Cinemas 
(Regulation) Act (1955), S.5 (Aug) 220 A 
——R. 7 (1) (a2) — See Andhra Pradesh 
Cinemas (Regulation) Act (1955), S. 5 

(Aug) 220 A 

Andhra Pradesk Civil Rules of Practice 
(4960), R. 129-A — See Andhra Pradesh High 
Court (Appellate Side) Rules, Part I, R..70 
(14) (Oct) 316 
Andhra Prades Co-operative Societies Act 

(7 of 1964) 

See under Co-operative , Societies. 
Andhra Pradesh Co-operative Societies Rules 

(1964) 

See under Co-operative Societies. 
Andhra Pradesh Court-fees and Suits Valua- 

tion Act (7 of 1956) 

See under Court-fees and Suits Valuations. 


Andhra Pradesh Educational Institutions 
(Regulations of Admissions) Order (1974) 
See under Education. 

Andhra Pradesh Gram Panchayat Act (2 of 
1964) 

See under Panchayats, 

Andhra Pradesh High Court Rules 
See under High Court Rules and Orders. 

Andhra Pradesh Land Acquisition Manual, 

Sch. IV, Board’s Standing Order 90, Para- 

graph 21 — Provision is in the nature of 

administrative or executive instructions — 

Confers no enforceable rights — Breach 


thereof — Petition under Art. 226 of the 
Constitution — Not maintainable 
hs a . (Aug) 232 C 


ie 


Andhra Pradesh Land Reforms (Ceiling on 
Agricultural Holdings) Act (1 of 1973) 
See under Tenancy Laws. 

Andira Pradesh Land Reforms (Ceiling on 
Agricultural Holdings) Rules (1947) 

See under Tenancy Laws. . 

Andhra Pradesh Law Officers (Recruitment, 

Condifions of Service and Remuneration) 

Rules (1967), R. 7 (c) — See. 

(1) Constitution of India, Art. 226 

(Jan) 24 B 
(2) Constitution of- India, Art. 309 

(Jan) 24 A 

Andhra Pradesh Mior Mineral Concession 

Rules (1966), Rr. 9, Proviso, 15 and 31 (xiv) 

— Lessee carrying on mining operations 

beyond expiry of lease period — Appeal 

for renewal pending — Stoppage by Forest 

Officials is contrary to rules (Feb) 42 C 

——R. 15 — See also Ibid, R. 9, Proviso 

-` (Feb) 42 C 

——Rr. 15 and 31 (xiv) — Quarry lease — 

Renewal — Government has no power to 

direct renewal straightway — Power vestsin 

Assistant Director (Feb) 42 A 

——Rr. 15 and 31 (xiv) — Quarry lease — 

Renewal application rejected — Pending 

appeal lessee can continue quarrying opera- 

tions after expiry of lease period 


(Feb) 42 B 

——R. 31 (xiv) — See 
(1) Ibid, R. 9, Proviso (Feb) 42 C 
(2) Ibid, R. 15 (Feb) 42 A, B 
Andhra Pradesh Motor Vehicles Rules 


(1948), R. 212 (ii) (a) Gi) — Applicant hav- 
ing temporary permit — This does not make 
him ineligible for being awarded marks 
under the head of sector qualification 


(Sep) 299 A 
——R. 212 (ii) (a) Gi), Proviso — Applicabi- 
lity (Sep) 299'B 
Andhra Pradesh Rice (Procurement and 
Ex-Mill) Prices Order (1975), Cl. 3 — See 
Essential Commodities Act (1955), S. 3 (3-B) 
(5-A) (Nov) 350 


Andbra Pradesh States Transport Appellate 
Tribunal Rules (1971), R. 6 (c) — See Motor 
Vehicles Act (1939), S 64 (Aug) 221 
Andira Pradesh (Telengana Area) Money 
Lenders Act (5 of 1349 Fasli) 
See under Debt Laws. 
Axdhra Pradesh Vacant Lands in Urban 
Areas (Prohibition of Aliemation) Act (12 of 
1972), Ss. 4, 5, 10 — Vacant land — Agree- 
ment to sale entered into prior to coming 
into force of the Act — Suit for specific 
performance — Not maintainable 
(Feb) 38 A 
(Feb) 38 A 
(Feb) 38 A. 


——-S. 5 — See Ibid, S. 4 
——S. 10 — See Ibid, S. 4. . 
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Arbitration Act (10 of 1940), S. 15 — Award 
— Clerical error — Court can modify or 
correct it ı (Aug) 250 E 
S. 17 — See Ibid, S. 30 ' (Aug) 250 K 
——S, 30 — Setting aside award — Refer- 
ence and consequent award, if vague 

: (Aug) 250 D 


—s. 30 — Award, if vague ! '— Arbitrators 
directing parties to reconcile ‘difference in 





-balance struck between accounts of parties’ 


= Award is not vague on account of direc- 
tion (Aug) 250 F 
Ss. 30, 39 — Challenge to award on 
ground of vagueness of reference and award 
‘— Cannot be raised pi appeal for the first 











time ' (Aug) 250 G 

——S. 30 — Setting aside óf award — 

Absence of notice of proceedings — In- 

ference of, if warranted (Aug) 250 H 

S. 30-— Challenge to award on ground 

of procedure for determining loss or damage 
to a party — Power of Court — Scope 

| (Aug) 250 I 

S. 30 — Arbitration proceedings, if 


vitiated by receipt of any document by arbi- 
trator before commencement of enquiry 





(Aug) 250 i 
a of claims relating to disputes, . time- 
barred — Cannot be raised for first time 
in Court : (Aug) 250 K 


——S. 30 — Absence of joint deliberations — 


Interference of (Aug) 250 L 
——S. 34 — Power to grant stay is discre- 
tionary — Discretion is judicial — High 


_-Court would not grant stay when dispute in- ` 


volves grave allegations of fraud or misre- 
presentation (Dec) 410 
——S. 39 — See Ibid, S. 30 (Aug) 250 G 
Burmah Shell (Acquisition of Undertakings in 
India) Act (2 of 1976), Pre. —i See Esso (Ac- 
quisition of Undertakings in India) Act 
(1974), Pre ' (Sep) 283 A 
—S. 5 (2) — See 

(1) Esso (Acquisition of Undertakings in 
India) Act (1974), Pre. (Sep) 283 A 
(2) Esso {Acquisition of Undertakings in 

India) Act (1974), S. 5 (2) 
í (Sep) 283 B, C, E 
Caltex (Acquisition of Shares ‘of Caltex Oil 
Refining (india) Ltd. and of the Undertakings 
in India of Caltex (India) Ltd.) Act (1977), 
Pre — See Esso (Acquisition of Undertakings 
in India) Act (1974), Pre. «< (Sep) 283 A 
——S. 7 — See Esso (Acquisition of Under- 

takings in india) Act (1974), S. 5 (2) 
(Sep) 283 B, C, E 

—S. 7 (3) — See 

(8 Esso (Acquisition of Undertakings in 
India) Act (1974), Pre.’ (Sep) 283 A 


' 


Civil Procedure Code (5. of 1908), Ss. 2 (2), 
95, O. 23, R. 3 and O. 43, R. 1 (m) (as it 
stood before its deletion by Act of 1976) — 
‘Decree’ — Order rejecting to record a com- 
promise is not appealable under S. 96 — 
Crder whether amounts to a ‘decree’ 


(Nov) 362 
——S. 11 — See Constitution of India, Arti- 
ck 226 (Dec) 402 A 


—S. 51, Proviso (b) — Powers of Court to 


enforce execution of decree (Oct) 336 
——S. 79 — See Ibid, O. 32, R. 15 

(Oct) 313 B 
—S. 96 — See Ibid, S: 2 (2) (Nov) 362 


——S. 99, O. 1, R. 1 — Non-joinder — No 
injustice caused — Appellate Court will not . 
set aside decree ‘ (Aug) 250 C 


—S. 115 — See also Ibid, O. 39, R. 1 
A (Dec) 406 


—S. 115 — Revision — Maintainability 
(Jul) 197 A 


——S. 115, O. 9, R. 13 — Setting aside of 
ex parte decree — Order as to — Reyisable 
(Jul) 199 A 


—S. 115, O. 39, R. 1 and O. 43, R. 1 (x) 
— Revision — Injunction order passed under 
O. 39, R. 1 — Order passed was not with- 
out jurisdiction — Order being appealable 
under O. 43, R. 1 (r) it cannot be interfered 


with in revision (Aug) 246 C 
——S. 148-A — Caveat filed under — Duty 
o? Court (Aug) 246 A 





S. 148-A (3) — Caveat filed — Courts 
feilure to comply with the provisions of sub- 
section © of S. 148-A — Effect 

; (Aug) 246 B 


—S. 151 — Lease for five years from 1-1- 
1964 with clause for renewal — Suit for evic- 
tion — Suit dismissed on 16-2-1973 — Ap- 
peal — Pending appeal renewal period had 
expired — Appellate Court was held perfectly 
justified in considering whether the renewal 
was perpetual (Oct) 328 C 


—S. 151 — Letters Patent (Andh Pra), 
Ci. 15 — Court has inherent power to mould 
relief by considering subsequent circumstances 
— Eviction was ordered in Letters Patent, in 


tkis case (Oct) 328 D 
——O. 1, R. 1 — See 
(1) Ibid, S. 99 (Aug) 250 C 


(2) Constitution of India, Art. 226 
(Sep) 301 
—O. 1, R. 10 — See Motor Vehicles Act 
(1939), S. 110-A (3), Proviso (Jul) 186 A. 


t 


a 


i 
s 
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‘Civil P. C. (contd) - 


——O. 8 R. 5 (2) — Scope and applicability 
(Dec) 414 
~7r—O. 9,-R. 13 — See also Ibid, S. 115 
(Jul) 199 A 
——O. 9, R. 13 — Setting aside of ex parte 
“Jecree — Counsel’s inability to be present 
cannot be the ground therefor (Jul) 199 B 
——O. 18, R. 1 — See Court-fees and Suits 
Valuations — A. P. Court-fees and Suits 
Valuation Act (1956), S. 11 (2) 
(Jin) 147 A, B 
Za: 19, R. 2 — See Ibid, O. 39, R. 1 
(Dec) 406 
oe. 21, R. 89 — Person in possession of 
property in his own right is entitled to benefit 
əf provisions of O. 21, R. 89 for setting aside 
sale. (Aug) 238 
——O. 21, R. 90 (3) — Application by judg- 
‘ment-debtor under R. 90 questioning sale of 
this house on number of grounds — Validity 
(jan) 29 
———O. 23, R. 3 — See Ibid, S. 2 (2) 
(Nov) 362 
——®,. 32, R. 15 — Appointment of guardian 
for person of unsound mind under — Guar- 
dian can be appointed for defendant even 
<luring pendency of suit (Oct) 313 A 
———O. 32, R. 15, S. 79 — Suit pending at 
‘time of commencement of amendment Act — 
Provisions of imamended O. 32, R. 15 would 
ony be applicable and not of amended 
©. 32, R. 15 (Oct) 313 B 
—-—-Q. 34, R. 11 — Mortgage suit — Award 
of interest — Usurious and penal interests — 
Tests, indicated (Mar) 77 


——O. 38, R. 5 — Attachment before judg-- 


ment — When can be granted — Failure to 
record finding as to intention and conduct of 


defendant — Effect (Dec) 391 
——O. 39, R. 1 — See also 
(1) Ibid, S. 115 (Aug) 246 C 
(2) Copyright Act (1957), S. 55 (Aug) 224 


——-O. 39, R. 1 and O. 19, R. 2 and S. 115 
~~ A. P. High Court Civil Rules of Practice, 
Rr. 33 and 46 — Application for summon- 
äng deponents in a matter under ©. 39, R. 1 
(Dec) 406 
——O. 43, R. 1 (m) — See Ibid, S. 2 (2) 
(Nov) 362 


‘——O. 43, R. 1 (rt) — See Ibid, S. 115 


(Aug) 246 C 
O. 47, R. 1 — Review — Important pro- 
vision of law not brought to notice of Court 
«during hearing of appeal by mistake of Coun- 
sel — Amounts to error- apparent on face of 
tecord — Review maintainable. Case law 
discussed (Aug) 232 D 
Constitution of India, Arts. 12 and 226 — 
“State’--- “Other authorities”.— A. P. State 





Constitution of India (contd.} 
Irrigation Development Corporation and A, P.. 
Leather Industries Development Corporation,. 
though incorporated under Companies’ Act, 
can be termed as instrumentalities or agencies 
of the State so as to fall within definition of 
State in Art. 12 — Writ can be issued .to 
these Corporations. W. P. No. 3103, Dj- 
17-4-1978 (Andh Pra), Overruled 

(May) 125 (FB) 


——Art. 13 — See Esso (Acquisition of 


_ Undertakings in India) Act (1974), S. 5 (2) 


(Sep) 283. E 
—— Art. 14 — See also ' 

(1) Andhra Pradesh (Agricultural Produce 
and Livestock) Markets Act (1966), 
sS. 5 (1), (2) (Dec) 395 A 
(2) Andhra Pradesh (Agricultural Produce 
and Livestock) Markets Act (1966), 
S. 5 (1), (2) (Dec) 395 B 
(3) Esso (Acquisition of Undertakings in 
India) Act (1974), Pre (Sep) 283 A 
(4) Municipalities — Hyderabad Municipal 

Corporations Act (1956), S. 8 (1) (c) 
(Apr) 81 
(5) Tirumala Tirupathi Devasthanams Act 
(1979), S. 27 (3) (Jan) 8 B, € 
—Art. 14 — Rule 5 (iii), Note (a) of A. P. 
University Rules for eligibility for entrance 
test for admission to M. B. B. S. course re- 
quiring to pass B.Sc. course within three 
years to get admission up to age of 25 years 
— Rule is valid (Oct) 307 B 


—— Art. 14 — Discrimination — G. O. Ms. 
No. 572, General Administration (I. P. R.) 
Department D/- 10-8-1979 read with guide- 
lines — Validity of — G. O. is not violative 
of Art. 14 but the conditions contained in 
Cls. (iii), (v) and (vii) in guidelines are viola- 
tive .of Art. 14 (Apr) 109 B ŒB) 
——Aftt. 14 — Discrimination — A, B and 
others submitted tenders of construction work 
— A’s was lowest tender and next lowest 
was that of B — A’s tender rejected on basis 
of his past performance and lack of sufficient 
experience — Basing upon satisfactory per- 
formance of B in the past the work was 


` awarded to him — Held, there was no dis- 


crimination (Jun) 165 A 
— Art. 19 — See also 
(1) Esso (Acquisition of Undertakings in 
India) Act (1974), Pre (Sep) 283 A 
(2) Tirumala Tirupathi Devasthanams Act 
(1979), S. 27 (3) (Jan) 8 C 
——Art. 19 (1) (a) — “Freedom of expres- 
sion” — Freedom of press — G. O. Ms.. 
No. 572, General Administration (I. P. R.) 
Department D/- 19-8-1979 — Validity of — 
Not violative of Art. 19 (1) (a) 
(Apr) 109 A (FB) 
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Constitution of India (contd.) ' ! 
—— Art. 19 (1) (g) — See . 
(1) Ibid, Art. 226 (Jun) 165 B 
(2) Andhra Pradesh (Agricultural Produce 
and Livestock) Markets Act (1966), 

S. 7 (6) (Jul) 203 H 

(8) Hyderabad City Police Act (1348), Sec- 
tion 21 (1) (f) (Jul) 191 A, B 

(4) Tirumala Tirupathi Devasthanams Act 


. (1979), S. 27 (3)- (Jan) 8 B 
——Art. 21 — See i 
(1) Ibid, Art. 226 (Jan) 1 


@) Esso (Acquisition of Undertakings in 
India) Act (1974), S. 5 2 

(Sep) 283 C 

——Art. 31 — See Tirumala Tirupathi Devas- 

thanams Act (1979), S. 27 (3) {Jan) 8 C 

——Art. 31-C — See Esso (Acquisition of 
Undertakings in India) Act (1974), Pre 

f : ' (Sep) 283 -A 

——Art. 39 (b) — See Esso (Acquisition of 
Undertakings in India) Act (1974), Pre 

à i (Sep) 283 A 

——Art. 133 — Question whether course of 

study offered by Evening Law. College is a 

part time course within Cl. 11 (c) of the A. P. 

Educational Institutes (Regulations of Admis- 

sions) Order, 1974 is a substantial question of 


law, — Leave to appeal to Supreme Court: 


granted (Màr) 55 B (ŒB) 


——Art. 133 — Leave to appeal to Supreme 
Court — Case disposed of in view of dicta 
laid down by Supreme Court — No substan- 
tial question of law requiring consideration 
by Supreme Court surviving — ne refused 

' (Sep) 283 D 
—Art. 133 — ‘Leave to appeal to Supreme 
Court — Case involving no substantial ques- 
tion of law of general importance — Leave 
would -not be granted (Sep) 299 C 
——-Art. 133 (1) (a) and (b) — Leave to ap- 
peal to Supreme Court — Substantial ques- 
tion of law of general importance — Deci- 
sion based on principles of law enunciated 
by Supreme Court — No such question can 
be said to be involved (Jui) 182 B 


——Art. 225 — See Letters Patent (Andh 
Pra), Cl. 15 , (Jul) 182 A 
——Art. 226 — See also | 
(1) Ibid, Art. 12 (May) 125 (FB) 
(2) A. P. Land Acquisition Manual, 
Part III, Sch. IV, Board’s Standing 
. „Order 90, Para 21 (Aug) 232 C 
(3) Houses and Rents — Andhra Pradesh 
Buildings (Lease, Rent and Eviction) 
Control Act (1960), S. 26 (Dec) 386 
(4) ‘Hyderabad City Police Act (1348), Sec- 
tion 21 (1) & (Jul) 191 B 
.(5) Land Acquisition Act (1894), S. 18 
. (Sep) 278 C 


Constitution of India (contd.) 

——Arts. 226 and 21 — Application for- 
habeas corpus by father to recover custody 
of minor child — Considerations. AIR 192% 





Mad 81, Dissented from (Jan) 1 
Are not: 
always fatal (Sep) 278 B: 


—Arts..226 and 309 — A. P. Law Officers. 
(Eecruitment, Conditions of Service and Re- 
muneration): Rules 1967, R. 7 (c) — District: 
Collector appointing Advocate as Asstt. Govt. 
Pleader in violation of R. 7 (c) on 6-8-1978: 
— Writ petition by other Advocates — Grant 
of relief (Jan) 24 B: 
——Art. 226 — Writ against educational 
body — Student committing malpractices im 
examination — Explanation of student ob- 
tained and considered — Ill will not proved: 
— Rustication — High Court could not inter- 
fere u (Jun) 163 A. 
—Àrt. 226 — Writ against educational 
body — Student committing malpractices in: 
examination — Quantum of punishment — 
Rustication — Writ Court cannot go into 
quantum of punishment , (Jun) 163 B 
—Arts. 226, 19 (1) (œ) — Natural justice 
— Principles of — Applicability to cases of 
works contract (Jun) 165 B 
——Art. 226 — Writ petition — New plea — 
Grant of Licence to ‘A’ to construct tem-. 
perary cinema — Objection that distance be- 
tween petitioner’s and ‘A’s cinema is less than 
800 meters — Objection involves question of 
fast — Not raised before licensing authorities. 
—-.Objection cannot be entertained in writ. 
petition (Aug) 220 B 





the Bye-laws of the Mill, overall control of 
Mill entrusted to Chairman — Chairman ad- 
ministrative head — Mill Manager in issuing: 
impugned circular arrogated in himself su- 
preme authority of Mill and ordered how: 
Mill’s business to be regulated — Circular 
quashed (Aug) 243 È 
—Art. 226 — Andhra Pradesh Court-fees. 
ard Suits Valuation Act (7 of 1956), S. 6 and: 
Sch. 2, Item 11 (s) — Several persons filing: 


a single writ petition — Maintainability — 
Liability to pay court-fees — Determination. 
of (Sep) 302 


——Art. 226 — Rule 5 (iii), Note (a) of A. P.. 
University Rules requiring B.Sc. Candidate 
to complete course within three years to be 
eligible for entrance test for admission to 
M. B. B. S. course, up to age of 25 years — 
Petitioner completing B.Sc. Course of four 
years as: one year lost due to ill-health —- 
Hz is not eligible for entrance test 

(Oct) 307 A. 
— Art. 226 — Cancellation of examinatiom 
by Vice Chancellor — No allegations of mål- 


`a 


w, 


a 


Constitution of India‘ (contd.) 

practices at examination whatever against 
candidates : (appellants) — Cancellation with- 
out issue of show cause notice to appellants 
is illegal. W. P. No. 707 of 1981, DJ- 27-3- 
1981 (Andh Pra), Reversed (Nov) 373 A 


——Art. 226 — Writ petition — Interim ` 


order passec by different High Court against 
Central Government — Does not preclude to 
decide similar matter separately in favour of 
Corporation, a nominee of Central Govern- 
ment — Interim order, not deciding issue 
finally, does not operate as res’ judicata 


(Dec) 402 A 

-——Art. 226 — Sugar producers, the private 

persons — Writ’ against — Maintainable. 

Case law discussed (Dec) 402 B 

——Art. 245 — See Tirumala: Tirupathi 
Devasthanams Act (1979), S. 27 (3) 

. (Jan) 8 A 

~———Art. 246 — See Esso (Acquisition of 


Undertakings in India) Act (1974), S. 5 (2) 
(Sep) 283 B 
——Art. 265 — See Andhra Pradesh (Agri- 
cultural Produce Livestock) Markets Act 
(1966), S. 12 {D (Jul) 203 C 
Art. 30¢ — See also Ibid, Art. 226 
(Jan) 24 B 
Art. 30¢ — A. P. Law Officers (Recruit- 
ment, Conditions of Service and Remunera- 
tion} Rules, 1967, R. 7 (c) — West Goda- 
vari District Revenue Manual, Chap. 17 — 
Appointment of Asstt. Government Pleader 
by Collector outside. West Godavari -District 
headquarters — Legality of (Jan) 24 A 


~—-—Sch. 7, List I, Entry 53 — See Esso (Ac- 
quisition of Undertakings in India) Act 
(1974), S. 5 (2) (Sep) 283 B 
——Sch. 7, List 2, Entry 8 — See Hyderabad 
City Police Act (1348), 'S. 21 (D) ($) 
(Jul) 191 B 
wee Act (9 of 1872), S. ‘6 — See Ibid, 
` (Mar) 50 
aar 7 and 6 — Lapsed life insurance 
policy — Revival of — Death of assured be- 
fore revival — Held, there was no revival of 
the policy (Mar) 50 
——S. 56 — See Andhra Pradesh Vacant 
Lands in Urban Areas (Prohibition of Aliena- 
tion) Act (1372), S. 4 _ (Feb) 38 A 
—-—S. 74 — Breach of contract — Parties 
naming a_liquidated sum by way of penalty 
— Loss in terms of money, determinable — 
Party suffering loss from breach, must prove 
it (Jun) 153 C 
Ss. 124, 126 — Contract of guarantee and 
Confract of indemnity — Distinction 
(Jun) 153 A 


—-S. 126 — See Ibid, S. 124 (Jun) 153 A 


N 
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Contract Act (contd.) 

— S. 128 — Contract of guarantee — Breacl? 

of — It is not necessary that the creditor 

must first seek remedy against the principali 

debtor before proceeding against the surety 
(Jun) 153 B: 





1890). S. 57; General Rules framed under 
Railways Act (9 of 1890), R. 149 (1), (7), (8) ` 
— Surety — Discharge of — Execution of 
Indemnity bond on surety of one person —- 
Variance in terms of contract by creditor —- 
Creditor acting inconsistently with the rights- 
of surety — Surety stands discharged 

(Aug) 215 
—S. 133 — See Ibid, S. 128 (Aug) 215° 
—~S. 139 — See Ibid, S. 128 (Aug) 215° 


CO-OPERATIVE SOCIETIES X 
—Andhra Pradesh Co-operative Socisties Act: 
(7 of 1964), S. 2 (b) — See Ibid, S. 21-C 

(Aug) 243 A. 
——Ss. 21-C and 2 (b) — Expression “Com- 
mittee” in the context of explanation to Sec- 
tion 21-C and its meaning (Aug) 243 A, 
——S. 126 — A. P. Co-operative Societies 
Rules (1964), R. 52 — Suit on rejection .of 
claim petition under R. 52 — Suit governed! 
by S. 126 — Notice before filing suit neces- 
sary. AIR 1963 Andh Pra 164, held no 
longer good law in view of AIR 1966 SC 
1068 (Tul) 186° 
—Andhra Pradesh Co-operative Secieties. 
Rules (1964), R. 52 — See Co-operative So-- 
cieties — Andh. Pra. Co-operative Societies 
Act (1964), S. 126 . Tul) 180 


Copyright Act (14 of 1957), S. 55 — Suit for 
infringement of copyright by publishers of a . 
book against producers and directors of pic-- 
ture which filmed theme of book (Aug) 224 
COURT-FEES AND SUITS VALUATIONS. 
—Andhra Pradesh Court-fees and Suits: 
Valuation Act (7 of 1956), S. 6 — See Con- 
stitution of India, Art. 226 (Sep) 301 
——S. 11 (2) — Decision as to court-fee — 
Question of proper court-fee whether to be 
tried as a preliminary issue — Section 11 (2). 
whether applies to a Court of unlimited juris- 
diction . Gun) 147 A 
——S. 11 (2) — Section 11 (2) is not manda- | 
tory -— Question of court-fee need not be 
tried as preliminary issue — Discretion of” 
Court (Jun) 147 B: 
S. 24 (d) — Suit for declaration that bill. 
of consumption charges issued by Electeicity 
Board is illegal and for injunction resteaining- 
board from disconnecting supply of electri- 
city — Valuation ` (Jul) 197 B: 
Sch. 2, Item 11 (s) — See Constitution of” 
India, Art. 226 (Sep) 30%: 








40 
DEBT LAWS 


-~Andhra Pradesh Agricultural ; Indebtedness 
WRelief) Act (7 of 1977), S. 3 (h) — See Ibid, 
S: 3 i) ' (u) 173 
——-Ss. 3 (i) read with sub-cl. (xii), 3 (hb) and 
-4 (1) — Word “person” occurring in Cl. (xii) 
-of S. 3 (i) — Connotation, of (Jun) 173 
- ——S. 4 (1) — See Ibid, S. 3 (1) Qun) 173 
Andhra Pradesh (Telengana Area) Money 
‘Lenders Act (5 of 1349), S. 2 (4) — Money 
‘lent without ‘interest will not fall within the 
ambit of definition of “loan”. (1974) 1 Andh 
“WR, 42, Not followed in view. of (1962) 1 
Andh WR 144 and AIR 1976 Andh Pra 65 
(Aug) 241 
. Mivyores Aet (4 of 1869), Ss. 22, ‘24 — Decree 
of judieial separation under S. 22 — “Does 
«not require confirmation by High Court 
Sa (Apr) 87 (FB) 
——S. 24 — See Ibid, S.22 | - 
f : (Apr) 87 ŒB) 
EDUCATION 


—Andhra Pradesh Educational Institutions 
{Regulations of Adinissions) Order (1974), 
«Ci 11 © — Expression “part time course of 
study” in OL 11 (o) — Meaning — Admis- 
-sioni to Evening Law College — Presidential 
“Order, mot attracted. Writ ‘Appeal No. 455 
-of 1979 (Andh Pra) and Writ Petn. No. 6833 
«of 1979 (Andh Pra), Overruled 
(Mar) 55 A (FB) 
—Andira Pradesh University Rikes, R. 5 Gi) 
“Note (a) — See 
me Constitution of India, Art 14 
i (Oct) 307 B 
-9 Constitution of India, Art. 226 
(Oct) 307 A 
-Osmania University Act (9 of 1959), Ss. 14 
And 21 — Cancellation of examination by 
“Vice Chancellor — Approval for cancellation 
„obtained from syndicate Action of 
“Vice Chancellor in cancelling’ examination 
«cannet be challenged on ground of want of 
jurisdiction (Nov) 373 C 
——S. 21 — See Ibid, S. 14 (Nov) 373 C 
—Osmasia University Rules and Regulations 
ifor, Award of Post Graduate Degrees in 
Faculty of Medicine, R. 10 — Evaluation — 
«Cannot be made on piece-meal: basis 


—' 
` 





(Nov) 373 B. 


“Egsential Commodities Act (10 of 1955), S. 3 
-— See also Constitution of India, Art. 226 

' (Dec) 402 A 
——S. 3 (3-B), (5-A) — A. P. Rice (Procure- 
ament and Ex-Mill) Prices Order (1975), Cl. 3 
— G. O. No. 2611 CSI(2)/76-2 D/- 2-11-1976 
-— Payment to rice-millers for rice procured 
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Essential Commodities Act (contd.) 

for crop year 76-77 at rates fixed by tice 
control order on basis of their continuation. 
by G. O. — It is under mistake of law — 
G. O. is invalid — Principle of promissory 
estoppel is not attracted (Nov) 350 A 
——S. 3 (3-B) — A. P. G. O. Ms. No. 116 
D/- 24-2-1977 — G. O. is not invalid on 
grcund óf retrospectivity. W. P, No. 2929 of 
1977 and batch, D/- 7-4-1977 (Andh Pra), 
Overruled (Nov) 350 B 


Esso (Acquisifion of Undertakings in India) 
Act (14 of 1974), Pre. and S. 5 (2) — Burmah 
Shell (Acquisition of Undertakings in India) 
Act (1976), Pre. and S, 5 (2) — Caltex (Acqui- 
sition of Shares of Caltex Oil Refining (India) 
Ltd. and of the Undertakings in India~ of 
Caltex (India) Ltd.) Act (1977), Pre. and Sec- 
tion 7 (3) (Sep) 283 A 
——S. 5 (2) — See Ibid, Pre (Sep) 283 A 
-——S. 5 (2) — Burmah Shell (Acquisition of 
Undertakings in India) Act (1976), S. 5 (2)— 
Caltex (Acquisition of Shares of Caltex Oil 
Refining (india) Ltd. and of the Undertakings 
in India of Caltex (India) Ltd.) Act (1977), 
S. 7 (3) — Legislative competence — Parlia- 
ment is competent to legislate these provisions 
(Sep) 283 B 
——S. 5 (2) — Burmah Shell (Acquisition of 
Undertakings in India) Act (1976), S. 5 (2) 
— Caltex (Acquisition~ of Shares of Caltex ` 
Oil Refining (India) Ltd. and of the Under- 
takings in India of Caltex (India) Ltd.) Act 
{1977}, S. 3 — Validity — The provisions of 
Ss. 5 (2) and 7 (3) do not offend Art. 21 
(Sep) 283 C 
——S. 5 (2) — Burmah Shell (Acquisition of 
Undertakings in India) Act (1976), S. 5 (2) — 
Caltex (Acquisition of Shares of Caltex il 
Refining (India) Ltd. and of the Undertakings 
in India of Caltex (india) Ltd.) Act (1977), 
S. 7 — These provisions amount to law and 
are not in nature of general commands 
(Sep) 283 E 


Evidence Act (1 of 1872), S. 3 — See Hindu 
Marriage Act (1955), S. 13 (1) (i) 

- (Sep) 269 B 
S. 32 (3) — Statement of deceased re- 
corded by authority competent to record evi- 
dence — Can be proved in subsequent pro- 
ceedings by producing certified copy of state- 
ment (Feb) 34 B 
—S. 76 — See Andhra Pradesh High Court 
(Appellate Side) Rules, Part I, R. 70 (14) 





(Oct) 316 

——S. 115 — See : 
(1) Essential Commodities Act (1955), S. 3 
(3-B) (5-A) (Nov) 350 A 


(2) Land Acquisition (Madras Amendmeni) 
Act (1953), S. 2 ` (Aug) 232 B 


~ 
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Evidence Act (contà) : 

—-—S. 122 — Communication between hus- 
band and wife — Communication not totally 
inadmissible — Section 122 only prevents 


disclosure by one without other’s consent —. 


dt can be proved by other evidence - 

i (Mar) 58 

Guardians and Wards Act (8 of 1890), S. 25 
~~ See Constitution of India, Art. 226 

(Jan) 1 

‘HIGH COURT RULES AND ORDERS 
Andhra Pradesh High Court Civil Rules of 
Practice, R. 33 — See Civil P. C. (1908), 


©. 39, R. 1 (Dec) 406 
——R. 46 — See Civil P. C. (1908), O. 39, 
R. 1 (Dec) 406 


-Andhra Pradesh High Court Rules, R. 17 
~~ See Letters Patent (Andh Pra), Cl. 15 


(Jul) 182 A 
———R. 41 — See Letters Patent (Andh Pra), 
«Cl. 15 -~ (Jul) 182 A 


~——Part I, R. 70 (14) — A. P. Civil Rules 


Of Practice (1960), R. 129-A — Review peti- 


tion — Limitation — Computation — Mode 
(Oct) 316 


gindu Adoptions amd Maintenance Act (78 of 
4958, S. 
governed by- Mitakshara School — Coparce- 
mer given in adoption — Still he has vested 
wight in undivided property of his natural 


family (Jan) 19 
~——S. 18 — See Hindu Marriage Act (1955), 
3.9 (May) 123 B 


-~——Ss. 21, 22 — Provisions are only pro- 
spective in operation and not retrospective 
(Apr) 88 A (FB) 
——S. 22 — See Ibid, S. 21 
(Apr) 88 A (FB) 
{indy Law — Maintenance — Moral duty 
of father-it-law to maintain widowed 
daughter-in-law. AIR 1938 Mad 914 and 
4899) ILR 23 Bom 608 and AIR 1933 Bom 
135 and AIR 1926 Lah 198, Dissented from 
(Apr) 88 B (FB) 
——Partition — Suit for — Not filed in re- 
spect of all the joint family properties — 
‘Maintainability (Apr) 84 A 


Hinda Marriage Act (25 of 1955), Ss. 9 and 
23 (a) — Restitution of conjugal rights — 
Application by husband — Defence of de- 
sertion by wife —- Maintainable 

j (May) 123 A 
——-S. 9 — Restitution of conjugal rights — 
Application for — "Legal grounds” to resist 

`, (May) 123 B 
——S§. 13 (1) (i) — Adultery — Proof of — 
Disinterested testimony of witnesses to the 
effect that they had seen two persons sleep- 
ing together in nights — Held is sufficient 
proof (Sep) 269 B 


12, Proviso (b) — Coparcenary 
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Hindu Marriage Act (contd.) 
——S. 13 (2) (iv) — Petition for dissolution. 
of marriage by wife after completing eighteen 
years of age'— It is maintainable 

(Mar) 74 A 
——S. 23 (a) — See Ibid, S.9 (May) 123 A 
——S. 23 (d) — Delay in bringing proceed- 


' ings — When unnecessary and improper 


(Sep) 269 A 
-——S. 23 (1) (d) — Petition for dissolution 
of marriage by. wife immediately after at- 
taining age of 18 years —- No unnecessary or 
improper delay in instituting proceedings — 
Petition is maintainable (Mar) 74 B 
Hindu Minority and Guardianship Act (32 of 
1956), S. 6 — See Constitution of India, Arti- 
cle 226 (Jan) 1 
Hindu Succession Act (30 of 1956), Ss. 4 (b), 
23 — Hindu Women’s Right to Property Aot 
(18 of 1937), S. 3 (3) — Hindu dying inte- 
state — Claim for partition of family dwell- 
ing house by widow — Barred by S. 23. AIR 
1963 Cal 22, Dissented from (Apr) 84 B 
——S. 23 — See Ibid, S. 4 (b) (Apr) 84 B 
Hindu Women’s Rights to Property Act 
(18 of 1937), S. 3 (3) — See Hindu Succes- 
sion Act (1956), S. 4 (b) - (Apr) 84 B 


HOUSES AND RENTS 
~—Andhra Pradesh Buildings (Lease, Rent 
and Eviction) Control Act (15 of 1960), S. 26 
— Order granting exemption to a building 
from operation of provisions of Act — Gov- 
ernment is bound to give notice to tenant 
before exercising power. Decision of single 
Judge reversed (Dec} 386 


Hyderabad City Police Act (9 ef 1348), S. 3 
(h) — See Ibid, Ss. 21 (1) ®© (Jul) 191 A 
———Ss. 21 (1) (f) and 3 (b) — ‘Public place 
of entertainment? — Definition of — Includes. 
‘wine shop’. Crl. M. P. No. 872 of 1977, D/- 
1-8-1977 (Andh Pra), Overruled (Jul) 191 A 
——S. 21 (1) (f) — Constitution of India, 
Art. 19 (1) (g) — Licence for running wine 
shop — Application for — Refusal without 
attributing any reason — Order of refusal 
held bad (Jul) 191 B 
Hyderabad Municipal Corporations Act (2 of 

1956) ' 

See under Municipalities. 


Insurance Act (4 of 1938), Pre. — See Con- 
tract Act (1872), S. 7 (Mar) 50 
Interpretation of Statutes — Administrative 
instructions — See Land Acquisition (Madras 
Amendment) Act (1953), S.2 (Ang) 232 A 
Interpretation of inclusive definition — 
See Hyderabad City Police Act (1348), Sec- 
tion 21 (1) i (Jul) 191 A 
—-—Mandatory or directory nature — See 
Court-fees and Suits Valuations — A. P. 


~ 
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Interpretation of Statates (contd.) 
Court-fees and Suits Valuations, Act (1956), 
S. 11 (2) i Gun) 147 B 
Land Acquisition Act (1 of 1894), S. 4 (1) 
and Ss. 5-A and 55 — Rule 1lof the Rules 
framed under S. 55 by the A. P.! | Government 
—, Public notice —. Local publication _ 
Period within which the publication in that 
locality should take place | (Mar) 70 
——Ss. 4 (1), 6 and 23 (1) — Unreasonable 
delay in making award after | issuance of 
notification under S. 4 (i) — Effect 


(Sep) 278 A 
or 5-A — See Ibid, S. 4 (1) (Mar) .70 
——S. 6 — See Ibid, S. 4 (1) | (Sep) 278 A 


——S. 18 — Constitution of India, Art. 226 
— Reference under S. 18 of Land Acquisi- 
tion Act to Civil Court — Not a bar to writ 
petition (Sep) 278 C 
——S, .23 — See Ibid, S. 54 (Oct) 310 A 


—§. 23 — Valuation — Land lacquired for _ 


house sites — Few mango and: neem trees 
Standing on house site could be valued sepa- 
rately. AIR 1970 Mad 184 (Pt. A), Dissented 
from 
——S. 23 (1) — See Ibid, S. 4 (1) 

(Sep) .278 A 
——-S. 23 (2) — See Ibid, S. 34; (Nov) 381 
Ss. 34, 23 (2) — Compensation amount 
comprises not only the market value of land 
but also the solatium — Interest is payable 
on compensation as determined under S. 23 
which includes solatium — Hence interest is 
payable on solatium also | (Nov) 381 
——Ss. 54, 23 — Compensation lunder. S. 23 
— Acquisition of land for house site — Land 
to be left out for development purposes, is a 
question of fact — Could not be raised in 
` appeal (Oct) 310 A 
——S. 55 — See Ibid, S. 4 (1) | (Mar) 70 
Land Acquisition (Andhra Pradesh Amend- 
ment) Act (12 of 1953), S. 2 — Interpretation 
` of — A. P. Land Acquisition Manual can- 
not be called in aid of 
——§. 2 — Acquisition whether|.for Central 








or State Government — Amendment Act 
providing uniform rate of interest at 4% 
(Aug) 232 B 





S. 2 — - Acquisition of land! for Central 
Government — Reduction of rate of interest 
from 6% to 4% in the State of A. P. 
Cc. C. C. A. 51 to 55 of 1974, D/- 7-2-1978, 
Reversed on review (Aug) 232 E 
Letters Pateat (Andhra Pradesh), Cl. 15 — 
See also Civil P. C. (1908), S. 151 

(Oct) 328 D 
——Cl. 15 — “Judgment” within meaning of 
Cl. 12 — Determination — Tests — Order 
must be an adjudication on the writ petition 
itself : : Gul) 182 A 


(Oct) 310 B. 


(Aug) 232 A’ 


Lery Sugar Supply (Control) Order (1979),.. 

cl. 2 — See Constitution of India, Art. 226 - 
(Dec) 402 A. 

Limitation ‘Act (36 of 1963), S. 5 — See- 


‘Motor Vehicles Act (1939), S. 110-A (3),. 


Previso . (Jul) 186 A. 
——S. 12 (2) — Scope — Computation of `’ 
per.od of limitation for an appeal — Exclu- 
sion of period — Instance. AIR 1961 Madh- 
Pra 244, Dissented from . (Noy) 371 
Marriage Laws (Amendment) Act (68 of” 
1976), S. 39 (1) (2) — Plea. of repudiation 
not taken in original petition filed after am- 
endment Act came into force without noticing . 
amendment — At later stage amended peti- 
tior filed taking same plea of repudiation — 
No weight would be given to such amend-. 
ment (Mar) TAC 
Mines and Minerals (Regulation and Develep- - 
ment) Act (67 of 1957), S. 15 (1) — See 
(1) A. P. Minor Mineral Concession Rules - 
(1966), R. 9 Proviso (Feb) 42 C 
(2) Andh. Pra. Minor Mineral Concession.. 
Rules (1966), R. 15 (Feb) 42 A. 
Motor Vehicles Act (4 of 1939), S. 42 (3) (m)- 
— Exception under — ‘Floods’ — Vehicle- 
plied on unauthorised route due to flooding of © 
channels on permitted route — Held devia-. 
tion was covered by exception,-notwithstand- - 
ing that flooding was not a natural calamity 
(Nov) 383- 
——S. 57 (2) & (3) — See Ibid, S. 64. 
(Aug) 221 


. ——Ss. 64, 57 (2) and (3) — A. P> State- 


Transport Appellate Tribunal Rules (1971), 
R. 6 (c) — Appeal under S. 64 — Necessary 
parties — Applicants not raising objection to- . 
grant of permit before Regional Transport 
Authority — They cannot be said to be ob- 
jectors under S. 54 (3) or successful party 
within meaning of R. 6 (2) — They are not. - 
required to be impleaded as respondents in 

appz2al - (Aug) 221 

——S. 95 (2) (4) — Accident claim — Com-- 
pensation — Liability of insurer — Extent of 


(Aug) 227 A 

. —S. 96 2) — See Ibid, S. 110-D ; 
(Aug) 227 B: 
—S. 110-A — Application under — Con- 
donation of delay — Separate petition not 


absolutely necessary (Jul) 186 B: 
S. 110-A (3), Proviso — Claim for com- 
pensation — Impleading necessary party after~ 
expiry of limitation — Permissible if suffi-- 
cient cause exists (Jul) 186 A 
Ss. 110-D, 96 (2) — Appeal by insurer”. 
against award of Accident Claims Tribuaal —- 
Grcunds specified and enumerated in Sec-- 
tion 96 (2) can.only noe raised. .(1972) 1 APLY 
47, Not Foll. (Aug) 227 EE 








, Act — Rule held invalid 
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MUNICIPALITIES Í 
Hyderabad Municipal Corporations Act 
(2 of 1956), S. 8 (1) (c) — Reservation of 
«constituency for woman — Based on largest 
population of men and women put together 
~— Not violative of Art. 14 of Constitution 

(Apr) 81 


Ne ; PANCHAYATS 

—Andhra Pradesh Gram Panchayats Act 
42 of 1964), S. 69 — See Stamp Duty — 
Stamp Act (1899), S. 35 (Jun) 175 
-——S. 73 — See Stamp Duty — Stamp Act 
41899), S. 35 (Jun) 175 


Partnership Act (9 of 1932), S. 68 — Mem- 
bership of firm — Proof — 
‘producing extract of register of firms is not 
excluded (Aug) 250 B 
S. 69 — Suit by registered firm in respect 
-of one of its trading activities carried under 
slightly different style — Maintainability 
(Aug) 250 A 
Precedents — “bonity of decision — A 
‘case can be an authority for what it decides 
Gun) 147 C 
Provincial Insolvency Act (5 of 1920), S. 49 
+= Proof of debts — Mode of — Debts, dis- 
puted — Section 49 will not apply (Mar) 69 
Railways Act (9 of 1890), S: 57. — See Con- 
tract Act (1872), S. 128 (Aug) 215 
-———S. 61 — Rules under. — General Rules 
v- Rule 149 (1), (7), (8). See Contract Act 
(1872), S.. 128 (Aug) 215 
Registration Act (16 of 1908), S. 17 — See 
Tenancy Laws — A. P. Land Reforms (Ceil- 
ing on Agricultural Holdings) Act (1973), 





S. 17 (Jan). 30 B 
m—sS. 49 — See Stamp Duty — Stamp Act 
{1899), S. 35 (Jun) 175 


Rice Milling Industry (Regulation) Act (21 of 
1958), Ss. 5 and 6 — Rice Milling Industry 
(Regulation and Licensing) Rules (1959), R. 4 
(1) (a) — Validity of R. 4 (1) (a) of Rules — 
Rule taking away right granted by S. 6 of the 
(Mar) 59 B 
——§. 6 — See Ibid, S. 5 (Mar) 59 B 
——S. 7 (1) (a) — Misrepresentation as to 
essential fact —- What is (Mar) 59 A 


Rice Milling Industry (Regulation of Licens-. 


ing) Rules (1959), R. 4 (1) (a) — See Rice 
Milling” Industry (Regulation) Act (1958), 
$8.5 (Mar) 59 B 
Stamp Act (2 of 1899) 
See under Stamp Duty. 
, STAMP DUTY 

—Stamp Act (2 of 1899), S. 2 (10) — See 
Tbid, S. 2 (16) (Oct) 320 
——Ss. 2 (16); 2 (10); 9-A; Sch. 1-A, Art. 31 
(1) (iv) and (c) — Mineral Concession Rules 


Mode other than . 


. Ibid, S. 2 (16) 


Stamp Duty — Stamp Act (contd.) 
(1960), Form K -— Renewal of mining lease 
for large area in Form K for a period of 20 
years — li-is a lease within meaning of Sec- 
tion 2 (16) — Stamp duty is payable 

(Oct) 320 
—S. 9-A — See Ibid, S. 2. (16) (Oct) 320 
-—S. 35 — A. P. Gram Panchayat Act (2 of 
1964), Ss. 69, 73 — Registration Act (1908), 
S. 49 — Unregistered and unstamped or in- 
sufficiently stamped document — Not ad- 
missible even for collateral purposes unless 
duly stamped or duty and penalty is paid 
under S. 35, Stamp Act (Jun) 175 
—Ss. 38 and 40 — Impounding of docu- 
ment. — Document sent to Collector at the 
choice of party — Proceedings in the Court 
need not be stayed (Sep) 274 
S. 40 — See Ibid, S. 38 (Sep) 274 
——Sch. 1-A, Art.. 31 (1) (iv) and (c) — See 
(Oct) 320 





TENANCY ‘LAWS 
~—Andhra Pradesh (Andhra Area) Estates 
(Abolition and Conversion into Ryotwari) Act 
(26 of 1948), Ss. 51 (1) and 62 — Applica- 
tions by rival claimants —- Disposal by com- 


mon order — Appeal against only one of 
the two applications — Maintainable 4 
' (Feb) 34 A 


-———S. 62 — See Ibid, S. 51 (1) (Feb) 34A 
—Andhra Pradesh Land Reforms (Ceiling, on 
Agricultural’ Holdings) Act (1 of 1973), Ss. 3 
(1), 17 — Land given away by’ declarant in 
compromise could not be included in his 


holding (Jan) 30 A 
—S. 17 — See also Ibid, S. 3 (1) 
(Jan) 30 A 


—-S. 17 — Land given to daughter as gift 
by way of pasupukumkuma — Deed of 
pasupukumkuma does not require registration 
(Jan) 30 B 
——S. 20 (3) — See Tenancy Laws — Andhra 
Pradesh Land Reforms (Ceiling on Agricul- 
tural Holdings) Rules (1974), R. 16 (9) 
(Jan) 22 
——S. 21 — New point after remand by 
Court of revision — Maintainability 
‘(Jan) 23 
—Andhra Pradesh Land Reforms (Ceiling on 
Agricultura] Holdings) Rules (1947), R. 16 (9) 
— Provision is mandatory — Service or com- 
munication to counsel of declarant is not ser- 
vice or communication to the party as com- 
templated by R. 16 (9)- (Jan) 22 


Tirumala Tirupathi Devasthanams Act (20 of 
1979), S. 27 (3) — Constitutional validity — 
Section 27 (3) is constitutionally valid 

(Jan) 8 A 


4 


Tirumala Tirupathy 
(contd.) 
s. 27 3) — Vesting of unbridled and 
unfettered discretion in Executive Authority 
under S. 27 (3) cannot render S: 27 (3) viola- 
tive of Arts, 14 and 19 (1) (g) of Constitu- 
tion | dan) 8 B 
—S. 27 (3) — Reasonableness of restraint 
on trade — Section 27 (3) is not violative of 
Arts. 14, 19 and 31 i (Jan) 8 C 
‘Transfer of Property Act (4 of 1882), S. 53-A 
‘—- Section applies to agreement invalid for 
‘want of registration — Cannot be invoked to 
‘validate other agreements l (Feb) 38 B 
‘—<§. 105 — See also Stamp Act (1899), 
S. 2 (16) (Oct) A 


a Act 
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Transfer of Property Act (contd.) 

-——-S. 105 — Lease-deed with clause of re- 
newal — Construction of (Oct) 328 A 
——S. 105 — Lease-deed containing, clause 
of renewal — Renewal cannot be construed 
as perpetual unless language is clear and un- 
ambiguous (Oct) 328 EÈ 


Trusts Act (2 of 1882), S. 34 — Petition 
under — Trust of jewellery and ornaments — 
Trustees unable to meet heavy and recurring: 
wealth-tax liabilities Jewellery kept ir 
Bank idle — In interests of beneficiaries, en- 
tire items of jewellery were directed to be 
sold (Nov) 34@ 


LIST. OF ANDHRA PRADESH CASES OVERRULED, REVERSED AND 
` DISSENTED FROM ETC. -IN A. I. R. 1981 


Diss: Dissented from in; Over.: O verruled in; Revers,; Reversed in.. 


AIR 1957 Andh Pra 424 — _ Hela obiter and 
Dissented from. AIR a Bom 187 
Jun). 

1958. Andh Y 728 — Held inipliediy over- 

i rated by AIR 1965 Andh Pra 435. AIR 
1981 NOC 138 A (Andh Pra) (Aug). 

AIR 1960 Andh Pra 17 (Pt. D) — Digs. AIR 
-1981 Him Pra 1 B (FB) dan). 

€1961) 2 Cri LJ 604 (Andh Pra) — Diss, AIR 
1981 NOC 55 (J & J) (FB)! (April). 


AIR 1963 Andh Pra 164 — Held no longer 
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AIR 1981 ANDHRA PRADESH 1 
GANGADHARA RAO AND 
_P. A. CHOUDARY, JJ. 


L. Chandran, Petitioner v. Mrs. Ven- 
kKatalakshmi and another, Respondents. 


Writ Petn. No. 3276 of 1980, D/- 5-9- 
1980. 

Constitution of India, Arts, 226 and 21 
~ Application- for habeas corpus by 
father to recover custody of minor child 
~~ Considerations — Theory of father’s 
unlimited right to custody of minor child 
without reference to welfare of the minor, 
cannot be accepted. AIR 1929 Mad 81, 
Dissented from. 


It is now well known that the broad 
view of the right of the father to claim 
the custody of the minor child without 


“reference to the welfare of the minor, 


te 


is not acceptable to law. Such a view is 
not only untenable on authorities but is 
clearly wrong in constitutional principle. 
Child is a person within the meaning of 
‘Art. 21 of the Constitution. It has, there- 
fore, a right to its life as guaranteed by 
‘Art. 21. The word ‘life’ should be under- 
stood in this context as expansively as 
it has been understood in other contexts 
as comprehending more than mere ani- 
mal existence. The theory that the father 
has an unlimited and unrestricted right 
to the custody of the minor child even to 
the extent of disregarding the welfare of 
the child would be theoretically inconsist- 
ent with this constitutional provision. It 
is no doubt true that the minor is 
-în a position to express its preferences. 
: But that incapacity makes no difference 


KX/KX/F804/80/LGC oo 
i: 1981 Andh, Pra/l I G—23 cs 


not- 


to the legal theory because that incapa- 
city would not take away the child’s in- 
alienable right to life recognized by the 
Constitution. The recognition of an un- 
limited right in another person, be it the 
father, to the custody of the ward would 
not only be constitutionally inconsistent 
with this right of the minor under Arti- 
cle 21 of the Constitution but it would 
also be inconsistent with the constitu- 
tional power and duty of the court to 
protect and enforce the fundamentat 
right to life of all persons including that 
of the minor. Therefore it cannot be said 
that the father. has an unlimited right 
to claim the custody of the minor child 
without reference to the welfare of the 
minor child. Recognition of father’s un- 
limited right to the custody of the child 
would almost reduce the child to the 
position of a chattel from the position of 
a person. AIR 1929 Mad 81. Dissented 
from. (Case law discussed). (Paras 11, 12) 


In the instant case the mother of the 
child was dead and the petitioner-father 
is without any female help. The reason 
for the. petitioner not taking the child 
with him immediately after its mother’s 
death may be due to lack of female help 
though not for want of love and affection 
on the part of the petitioner for his wife. 
In any case it amounts to father allow- 
ing the child to develop new associations 
with the maternal grand-mother. The 
child, if given over to the father now 
must have to live only with its paternal 


„grand-parents because the petitioner is 


without female help and the parents are 
living far away from the’ petitioner. - It 
is no doubt true that the paternal grand- 


ets HS 


2 A.P. 


parents both of whom are retired teach- 
ers will look after the child with love 
and affection. The paternal grand-parents 
have not filed any affidavit in the Court 
showing their willingness! and expressing 
. their undertaking to look | after the child, 
Bringing up a child is not: only a pleasure 
but also involves the discharge of a Te- 
sponsible duty. In the absence of any 
undertaking forthcoming from the pater- 
nal grand-parents to take up that duty 
‘it would not be safe to hazard any guess 
` about their intentions, It would not be in 
the interests of the minor child to be 
handed over from the care and custody 
of the active and loving maternal grand- 
mother to the passive and silent paternal 
parents, Therefore, in the peculiar’ cir 
cumstances of this case, it would not be 
just to direct the child to be handed over 
at this stage to the father: {Para 20) 
Cases Referred: Chronological Paras 
(1979) C.M.A. No. 231 of |1979, Df- 22-6- 

1979 (Andh Pra) o I5 
(1978) 2 WLR 902: (1978) 2 All ER 670 

(PC), Maharaj v. Att, Gen, of Trinidad 

and Tobago 12 
AIR 1973 SC 2090 17 
AIR 1971 Andh Pra 134 |- : 14 
AIR 1971 Madh Pra 235 | 16 


(1969) 1 All ER 788: 1969) 2 WLR 540, 

J. v. C. ; 18, 19 
(1968) 1 Andh LT 132 | . 4 
AIR 1963 SC 1295 11 
AIR 1961 Punj 51 14 
AIR 1960 SC 93: 1960 Cri LJ 164 16 
AIR 1957 Andh Pra 704 13 


AIR 1929 Mad 81 
AIR 1914 PC 41 

Mrs. Malini Ganesh, 
` M. . Jagannadha Rao, 
No. 1. 


P. A. CHOUDARY, J.:—- The petitioner 
Chandran of Chingleput District an em 
ployee of the Government'of Tamil Nadu, 
married Sundari, the daughter of the first 
respondent on 11-7-1973 at Secunderabad, 
Sundari of Secunderabad,| an Arts 
duate aged then about 24 years was work- 
ing before her marriage | as a sċhool 
teacher at Secunderabad after her marri~ 
age, Sundari went to Tamil Nadu and 
lived with the petitioner in various places 
of Tamil Nadu and came back to Secun- 
derabad for confinement and died in a 
nursing home at Secunderabad on 23-10- 
79 after giving birth to a female child 
on 17-10-1979 which is the subject-mat- 
ter of this contentious litigation. The 
child, after the death of its mother, was 
not taken by the petitioner to his care 
or place in Tamil Nadu, Instead it was 
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left at Secunderabad with its grand- ` 
mother. The mourning grand-mother who 
is a widow and aged over 50 years took, 
her grand-daughter into her ` care and` 
custody and since then has been bringing 
her up in her home at Secunderabad, 
Now, the petitioner, the father of the 
child, moves this application under Arti- 
cle 226 of the Constitution for the issu- 
ance of a writ in the nature of habeas 
corpus directed against the child’s grand- 
mother, the first respondent, for the pro~“ 
duction of the child into this Court and 
for handing over the baby to the. custody 
of the petitioner. 


2. The petitioner's mainstay of his casë 
is his argument based on his paternal 
right to the custody of the child. He be- 
ing the father and the natural guardian 
of the child, the petitioner asserts he has * 
an unlimited right to claim back the 
custody of the minor from the hands of 
the maternal grand-mother. ‘He also 
states that the child would be happier 
with him than with its maternal grand- 
mother with her moderate financial re« 
sources. In view of the fact that one day 
in the none-too distant future the child 
has to live with the petitioner-father the 
petitioner also argues that it would be 
in the best interest of the welfare of the 
child for this court to direct today the 
grand-mother to hand over the baby to 
the petitioner, 


3. The first respondent, the grand- 
mother resists this application mainly on 
the ground that forcing this babe-in-arms 
out of her six-months old company and 
custody, would not be in the best ing 
terests of the- minor child as that would 
deprive the child of the sense of security 
and safety which a child needs more than 
most of any other thing. She also alleges 
lack of paternal warmth on the part of 
the petitioner who almost deserted the 
child and denies her financial inability, 
She says that the petitioner himself be+ 
ing liable to be transferred from place to 
place cannot look after the child. As he 
is without female support he has to leave 
the -child with his parents. She alleges 
that the petitioner’s application is a preli~ 
minary step to get back the child befor@ 
he remarries. Considering the tender age 
of the child and its apparently happy’ 
company with its grand-mother and tak= 


ing into account the father’s natural 
love for his daughter and being 
conscious that such matters ag 


these are better settled by the consent of 
the parties than coercion, of law, we sug- 
gested to the parties to agree to an amics 


1981 


able course of compromise. But unfortu-- 
nately the parties failed to arrive at a 
compromise leaving us with no option 
except to-decide according to our lights 
this unfortunate case involving the wel- 
fare of an innocent and motherless child. 


4. We may begin this case on a sad 
reflective note that this is the kind of 
human tragedy from which there is no 
help that drove away the compassionate 
souls like those of Lord Buddha and Lord 
Russel from. the theological solutions to 
agnostic answers for solving problems of 
human misery. 


5. Should we today deliver this 
motherless child to the petitioner by tak- 
ing it away from the first respondent’s 
custody, is the substance of the debate 
before us. Has the petitioner as a father 

“got an unlimited right to claim the child’s 
custody without reference to the latter’s 
well being? : 

6. Smt. Malini Ganesh, the petitioner’s 
counsel who moved this application, an- 
swered those questions in unhesitative 
affirmatives. She said that the baby 
should be handed over to her client, the 
petitioner herein, because he is its father, 
She contended that the petitioner being 
the father of the child is the natural 
guardian and as such he has an absolute 
and unlimited right to the custody of 
the minor child. She said that in issuing 
this writ, this court would be doing no- 
thing more than enforcing the 
law of the land and helping the father 
in the enjoyment of his legal rights to 
the custody of the minor child. She has 
Also argued that the -first respondent 
maternal grand-mother of the child is 
not financially in a position to bring up 
the child. She said that her client’s 
parents, both of whom are retired teach- 
ers owning some landed property in 
Tamil Nadu and the  petitioner-father 
himself being a Government employee 
would be in a far better position finan- 
cially to look after the welfare of the 
baby. Finally, she argued that the court 
even from the angle of the child’s wel- 
fare has to look not to the immediate 
welfare of the child, but to the question 
of the eventual upbringing of the child, 

¿Which can only be done by the father and 

“not by the old grand-mother. Considering 
all these Smt. Malini said the child 
should be handed over to the petitioner. 


7. On the other hand, Mr. M. Jagan- 
nadha Rao on behalf of the first respon- 
dent-grand-mother argued that the 
theory that father as a natural guardian 
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has an unrestricted right to claim the 
custody of the minor children, is not a 


correct proposition in law. The right of 


the father or any other person to claim 
the custody of a minor child is according 
to the learned counsel subordinate to the 
right and duty of this court to protect 
and promote the welfare of the child. In 
answer to the second contention of the 
petitioner, Mr. Jagannadha Rao says that 
it is not correct to say that the grand- 
mother is not in a position to look after 
the child. He has stated that one of the 
sons of the grand-mother by name Hari- 
haran is in the Army as a Captain draw- 
ing about Rs. 2,400 per month, that an- 
other son by name Natarajan is working 
as a Medical Representative drawing 
around Rs. 2,000 per month and the re- 
spondent herself is getting a family pen- 
sion of Rs. 150 per month and that in 
addition to the above, she is getting rents 
of nearly Rs. 300 per month on two 
houses which belong to her family. Mr. 
Jagannadha Rao also argued that the 
petitioner being a Government servant 
is being transferred from place to place 
and this child if given over to the peti- 
tioner, will have to be looked after either 
by his parents or his servants the Indian 
version of baby-sitters. Finally he has 
stated that the first respondent has been 
looking after the baby with great care 
and affection for the past several months 
from the time of its birth and the minor 
is greatly attached to the grand-mother 
and any severance of the child from its 
grand-mother at this stage would be 
harmful to the well-being of the child 
and might even injuriously affect the 
child’s health. 


8. In support of the first contention, 
the learned counsel for the petitioner, 
Smt. Malini Ganesh placed strong reli- 
ance on a judgment of a Division Bench 
of the Madras High Court in Atchayya v. 
Kosaraju Narahari, AIR 1929 Mad 81. In 
that case which arose under the Guard- 
jans and Wards Act (Act No. VIII of 
1890) the material facts are the following: 
From the time of the birth of the child 
it was being brought up by the maternal 
grand-parents. A short time after the 
birth of the child, the ailing mother died. 
The father married a second time and 
then claimed the custody of the minor 
from the maternal grand-parents. This 
request of the father having been turned 
down by the maternal grand-parents, the 
father moved the District Court under 
S. 25 of the Guardians and Wards Act for 
an order directing the maternal grand- 
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application was opposed by the maternal 
grand-father on several grounds one’ of 
which was that the child was being 
brought up by the maternal grand- 
parents from its birth and that it would 
‘be cruel to remove the child from them 
and deliver it to the father overruling 
the argument of the maternal grand- 
parents that under S. 25 of the Guardians 
and Wards Act the Court |has to consider 
whether it would be for the welfare of 
the child to direct the return of the child 
to the custody of the father, the District 
Court ordered in that case the child to be 
handed over to the father;mainly on the 
basis of the father’s right to his child’s 
custody. Against that, ithe maternal 
grand-father filed an appeal to the High 
Court. That appeal was dismissed by a 
Division Bench consisting | of Madhavan 
Nair and Thiru Venkatachariar, JJ. 
mainly on the ground that “when the 
guardian of the person of|a Ward applied 
for the custody of the ward, he is only 
asking the Court to help him to discharge 
- the duty cast on him by law, with refer- 
ence to his ward and it isi for those who 
oppose such an application to make out 
that the welfare of the ward will be bet- 
ter served by its being kept out of the 
custody of its guardian and retained in 
the custody of the person| against whom 
the application is made ..|...... the father 
has, therefore, a paramount right to the 
custody of his children of which he can- 
not be deprived unless it is clearly shown 
that he is unfit to be their guardian.” 
Basing upon the parts of the above deci- 
sion, underlined by us, it|is argued by 
Smt. Malini that inasmuch as the peti- 
tioner herein has not been shown to be 
unfit to be the guardian of the minor, 
this court has no option except to order 
this application and direct the first re- 
spondent to hand over the child to the 
custody of the petitionertirrespective of 
the fact whether it is or is not in the in- 
terests of the minor child. 





9. For more than one reason, we are 
unable to agree with this! proposition of 
law as formulated by the/counsel for the 
petitioner which on appearance seems to 
derive support from the above underlin- 
ed parts of the Madras decision. Firstly, 
the decision reported in. Atchayya v. 
Kosaraju Narahari (AIR 1929 Mad 81) 
(supra) as we read it does: not deny para- 
mountey to the welfare of the child as 
the governing factor in deciding this type 
of cases where some times Courts may 
overlook the claims: of the father to the 
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- parents to deliver- the child to him. That. 


AL = 
custody of the minor. We say- this - 


“cause the following extract from Mayne's 


Hindu Law was approvingly reproduced. 
at page 83 of that decision, The extract ` 
reads thus:— 


“If, however, his (father’s) authority 
has been acted upon in such a way as to 
create association or give rise to expecta- 
tions of the part of the infants which it 
would be undesirable in their interests to 
disturb or disappoint, the Court will in- 
terfere to prevent its revocation.” 


19. Secondly, S. 25 of the Guardians 
and Wards Act itself statutorily recog- 
nized this limitation in a modified form, 
S. 25 (1) of the said Act reads thus: 

“If a Ward leaves or is removed from 
the custody of a guardian of his person, 
the Court, if it is of opinion that it will . 
be for the welfare of the Ward to return 
to the custody of the guardian, may make 
an order for his return, and for the pur- 
pose of enforcing the order may cause 
the Ward to be arrested and to be deli- 
vered into the custody of the guardian.” _ 
Thus the Court can, nay it should con- 
sider the welfare of the child. The Court 
can under S. 25 of the above Act, hand~ 
over the custody to the father only sub= 
ject to the overriding consideration of 
the welfare of the minor child. It is, 
therefore, possible to read the above 
underlined observations in Atchayya v, 
Kosaraju Narahari (AIR 1929 Mad 81) 
(supra) as being confined to its own facts 
although there is no gainsaying the fact 
that those observations do suggest that 
when the child’s custody is claimed by 
its father, as it is being done in this case, 
the Court cannot but grant the custody 
of the child to the father except in the 
rare instances where it is proved that the 
father is unfit to be the. guardian. In 
other words, proof of parental unfitness 
alone according to that judgment can 
defeat the father’s claim for custody, 
That judgment cites as authority for that 
view. Beasant’s case (AIR 1914 PC 41) 
and Vijayanagaram’s case. The question 
is whether this absolute proposition . of 
law is correct. 


11. It is now well known that this 
broad view of the right of the father to 
claim the custody of the minor child]\ 
without reference to the welfare of the 
minor, is not acceptable to law. It ap- 
pears to us that such a view is not only 
untenable on authorities but ‘is clearly 
wrong in constitutional principle. Child 
is a person within the meaning of Art. 21 
of the Constitution. It has, therefore, a 
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right to its life as guaranteed, by. Art. 21 
of the Constitution. The, word ‘life’ 
Should be understood in this context as 
“expansively as it has been understood in 
other contexts as comprehending more 


than mere animal existence. (See 
Kharak Singh v. State of U. P. 
(1964-1 SCR 332: (AIR 1963 SC 
1295)). The theory that the father has 


an unlimited and unrestricted right to 
the custody of the minor child even to 
the extent of disregarding the welfare of 
the child would be theoretically incon- 
sistent with this constitutional provision. 
It is no doubt true that the minor is not 
in a position to express its preferences, 
But that incapacity makes no difference 
to the legal theory with which we are 
now concerned because that incapacity 
_ would not take away the child’s inalien- 

“ able right to life recognized by the Con- 
stitution. The recognition of an unlimited 
right in another person, be it the father, 
to the custody of the Ward would not 
only be constitutionally inconsistent with 
this right of the minor under Art. 21 of 
the Constitution but it would also be in- 
consistent with the constitutional power 
‘and duty of this court to protect and en- 
force the fundamental right to life of all 
-persons including that of the minor. This 
argument of the learned counsel for the 
petitioner that the father has an unlimit- 
ed right to claim the custody of the minor 
child without reference to the welfare of 
the minor child must, therefore, be re- 
jected, ; 


12. Normally, there can be no absolute 
rights in a social order. In a social for- 
“mal rights can only be relational, As 
recently said by Lord Diplock in Maha- 
raj’s case, (1978) 2 WLR 902, 909, in a 
society one man’s freedom is another 
man’s restriction. The fetish of right has 
hitherto been the cause of many a con- 
fusion in our jurisprudence. We must not 
merely look to the subject of the right 
without identifying the person over which 
this right is to be exercised. In a social 
order all rights in the ultimate analysis 
are only rights and relations between 
persons and not between person and in- 
animate things sometimes called, ‘nature’, 
Recognition of father’s unlimited right 
jito the custody of the child would almost 
reduce the child to the position of a 
chattel from the position of a person. We 
cannot therefore, accept this absolutist 
legal proposition. Law is more than logie 
- but is no more than social engineering. 
It is social policy backed by the State 
force. The sanctity of its. dictum must be 


L.. Chandran. v.. 


Venkatalakshmi A.P. 5 


_ found in the ultimate analysis in its ser- 


vice of social goals as.‘ determined by the 
Constitution. Under the feudal order, 
allegiance and protection went together 
hand-in-hand and’ the feudal lord assum- 
ed protection of his vassal in return for 
the latter’s allegiance. This is one of the 
legal principles that advent of capitalis- 
tic legal order did not choose to replace. 
Particularly in the case of minors who 
cannot be expected to express their in- 
telligent preferences the modern State 
assumes the ultimate responsibility for 
their welfare. This is the origin of 
parens patriae jurisdiction of the Courts 
sharing in the sovereign power of the 
State. In exercise of this jurisdiction, 
which is derived not by reason of any 
statute but- as an inseparable attribute 
of judicial power of the State, the Court 
should always look to the welfare of 
the minor in all matters relating to its 
life. Every claim including the one which 
has been advanced in this case by the 
father for the custody of the minor child, 
must be subordinate to the power and 
duty of this jurisdiction to look after 
the welfare of the minor. For these rea- 
sons, we have no hesitation in rejecting 
fhe submission made on behalf of the 
petitioner. 


13. The authority of the judgment of 
the Division Bench of the Madras High 
Court in Atchayya v. Kosaraju Narahari 
(AIR 1929 Mad 81) has been shaken con- 
siderably by a series of decisions that 
have taken a different view laying down 
that the child’s welfare is the para- 
mount consideration even under the 
Guardians and Wards Act, 1890 and more 
particularly under the Hindu Minority 
and Guardianship Act, 1956. In M. Basa- 
valingam v. M. Swarajyalakshmi, AIR 
1957 Andh Pra 704 the father moved 
under Art. 226 of the Constitution for 
the issue of a writ of habeas corpus 
claiming the custody of the minor ehild 
from the maternal grand-parents. The 
father in that case, relied upon the afore- 
said Madras judgment in Atchayya v. 
Kosaraju Narahari. A Division Bench of 
this Court consisting of Chandra Reddy 
and Satyanarayana Raju, JJ. ruled nega- 
tiving this claim. The learned Judges ob- 
served in para 7 of the report. 

“It is manifest that the learned Judges 
were not laying down any proposition 
different from the accepted notions which 
have been established by long chain of 
authorities that the supreme con- 
sideration in deciding the question of the 


„custody. of the child is its welfare,” 
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On that basis the learned ‘Judges dismiss- 
ed the writ petition. - | ` 


/ 14. In Narasimha Rao v. Manikyamma, 
(1968) 1 Andh LT 132 a|/Division Bench 
of this Court consisting of Basi Reddy 
and Chandrasekhara Sastry, JJ., refused 
an application made by the father for 
the custody of the minor) child from the 
child’s maternal grand-mother, In that 
case, the grand-mother was bringing up 
the child on the death of the child’s 
mother. Rejecting the claim of the father 
for the custody of the minor child, the 
learned Judges posed the question, “Whe- 
ther in the present it will ibe for the. wel- 
fare of the minor to be put in the custody 
of the Ist petitioner?” and answered it 
in the negative. In doing so, the learned 
Judges took into account| the fact that 
the father married a second time, - that 
the second wife is lame and is suffering 
from a permanent and incurable physio- 
logical defect and he being an employee 
would be away from the house practi- 
cally all the day. The learned Judges con- 
cluded “we are not satisfied that it will 
be for the welfare of the minor girl to 
be put in the custody of, the 1st peti- 
tioner, for the present, though he be her 
father and ‘natural guardian”. In V. V. 
Narasaiah v. Ch. Peddi Raju, AIR 1971 
Andh Pra 134 father applied under the 
Guardians and Wards Act|claiming cus- 
tody of his child from the: child’s mater- 
nal grand-mother who had been bringing 
it up on the death of the mother of the 
child. The learned District Judge held 
that considering the welfare of the minor 
child the child should be continued to be 
in the custody of the maternal grand- 
mother, But that judgment was reversed 
by a learned single Judge of this court on 
grounds similar to those adopted by the 
Madras High Court in Atchayya v. Kosa- 
raju Narahari (AIR 1929 Mad 81) (supra), 
namely, that so long as the father is not 
found to be unfit to be the guardian of 
the minor girl, the custody of the minor 
girl cannot be denied to the father. In 
appeal, justice Vaidya, writing. for the 
Division Bench, in a well considered and 
through going judgment ruled that the 
paramount consideration for appointment 
or declaration of the guardian is the wel- 
fare of the minor. The learned Judges 
quoted with approval the following pas- 








sage from Rattan Amol Singh v, Kamal-. 


jit Kaur, AIR 1961 Punj 51, ; 


“The father’s Tight to the custody of 
his minor child is not absolute: nor is it 
indefeasible in law; it is circumscribed by 
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the considerations of the benefit and wel- 
fare of the minor.” 


15. In C.M.A. No. 231 of 1979 dated, 
22-6-1979 a Division Bench of this court 
consisting of Alladi Kuppuswami and 
Madhava Rao, JJ., held in a case relating 
to Muslims that guardianship and custody 
need not go together and while one per- 
son may be the legal guardian another 
preon may be given the custody of the 
e. s 


16. Budhulal v. An Infant Child, AIR 
1971 Madh Pra 235, is a case which re- 
cognises the paramountcy of the child’s 
welfare in the matter of its custody. In 
that case, a new born child which los# 
its mother immediately after its birth 
was put in the care and custody of neigh- 
bours. The father claimed custody of the 
child after 24 months, It was argued in * 
that case that: 


“The petitioner being the father is the 
natural guardian of the infant according 
to the Hindu Minority and Guardianship 
Act, 1956...... the respondents have no 
legal right whatever to the custody of the . 
infant and that the refusal of the respon- 
dents to make over the infant to the peti- 
tioner amounts to illegal cena of the 
infant.” 


The Court had negatived this contention 
by holding that the child’s welfare is the 
paramount consideration. The Court re- 
jected the: application filed by the father 
for the custody of the child on the ground 
that it would not be in the interests of 
the child to give custody to- the father, 
who is single and employed in a factory. A 
and having no female support to look ` 
after the child. Their Lordships followed 
the decision of the Supreme Court in 
Gohar Begum v. Suggi, AIR 1960 SC 93 
where the facts are the following: The 
appellant before the Supreme Court was 
a Moslem woman and a singing girl by 
profession, She had an illegitimate 
daughter of six years which was in the 
custody of the respondent, who was the 
appellant’s mother’s sister. The mother 
claimed the custody of the minor illegiti- 
mate daughter supported by an affidavit 
filed by her paramour undertaking to 
support and bring up the appellant’s 
child as his own child. The Supreme 5 
Court reversing the judgment of the 
Bombay High Court held that in the cir- 
cumstances of the case the interests - of 
the child would be better served if she 
was left in the custody of the appellant 
rather than in custody of the respondent. 
In those circumstances, the Supreme 
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Court directed the child to be handed 
over to the mother, f a 
.. 1% In Rosy Jacob v. Jacob; AIR 1973 
SC 2090 the Supreme Court ruled that ` 
“the dominant consideration in making 
orders under S. 25 is the welfare of the 
_ minor children and in considering this 
question due regard has of course to be 
paid to the right of the father to be the 
guardian and also to all other relevant 
factors having a bearing on the minor’s 
welfare,” 


18. In J. v. C., (1969) 1 All ER 788, 808 
the English House of Lords (Lord Guest) 
ruled, í 


a 


“First, in my view the law administer 
ed by the Chancery Court as represent- 
ing the queen as parens patriae never 
required that the father’s wishes should 
prevail over the welfare of the infant, 
The dominant consideration has always 
been the welfare of the infant.” 


Recently, the radical Swedes are contem~ 
plating enacting appropriate laws confer- 
ring rights on children to divorce their 
parents. “Our civilization adores above all 
else the symbol of child”. (‘The Ascent 
of man’ by J. Bronowski at page 411), 
This is not without reason. Eversince 
Adam and Eve have lost the Paradise by 
being expelled from the Garden of Eden, 
Man is unable to free himself from the 
torments of alienation and. to regain in- 
tegrity and innocence except as a child, 


19, It may now be taken as univer- 
sally settled that State would not use its 
power in its parens patriae jurisdiction, 

ragainst the welfare of the children, 
Speaking positively it will use that juris- 
diction only for the promotion and the 
welfare of the child. We are, therefore, 
clearly of the opinion that the first sub- 
mission advanced on behalf of the peti- 
` tioner cannot be accepted. But we insist 
that in rejecting this claim of the father 
for the custody of the minor child in this 
case, we do not intend in any way to 
undermine or impair the legitimate rights 
of the father to the custody of his minor 
child. Patria Potestas is too ancient an in- 
stitution to be lightly interfered with, 
Normally, there is nothing which.a father 
-and a mother would not do for the pro- 
* motion and protection of the interests of 
their child. The noble practice of self- 
sacrifice in the interests of the minor 
children is imbedded in the system of 
Hindu family. Babur, the great Moghul 
was reported to have voluntarily courted 
death in order to save his son Humayun 
from the creeping effects of a consuming 
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disease, We therefore do_not use the wel- 
fare of the child as antithetical to the 
custody of the father, We only reject the 
absolutist doctrine advanced by the peti- 
tioner, As Lord Mac Dermott observed 
in the aforesaid House of Lord’s decision 
in J. v; C. (supra). 

“While there is now no rule of law that 
the rights and wishes of unimpeachable 
parents must prevail over other con- 
sideration, such rights and wishes recog- 
nised as they are by nature and society, 
can be capable of ministering to the total 
welfare of the child in a special way, 
and must- therefore preponderate in many 
cases. The parental rights, however, re- 
main qualified and not absolute for the 
purposes of the investigation...... n 


We are, therefore, in this case only re- 
jecting the absolute argument advanced 
by the father, 


20. We will now have to consider the 
question whether in this case our trans- 
ferring the child to the custody of the 
father ministers to the total welfare of 
the child. In considering that question we 
start with the presumption that the 
minor’s parents would be the best guard- 
ians. However we have to take into our 
consideration the fact that the mother of 
the child was dead and the petitioner is 
without any female help, The reason for 
the petitioner not taking the child wit 
him immediately after its mother’s deat 
may be due to lack of female help though 
not for want of love and affection on the 
part of the petitioner for the late Sundari, 
as suggested by the first respondent and 
naturally denied by the petitioner. In 
any case it amounts to father allowing 
the child to develop new associations wit 
the maternal grand-mother. The child, if 
given over to the father now, must have 
to live only with its paternal grand~ 
parents because the petitioner is withou! 
female help and the parents are living 
far away from the petitioner. It is no 
doubt true that Smt. Malini had eal 






that the paternal grand-parents both o: 
whom are retired teachers will look after 
the child.with love and affection. But in 
this case, we have nothing more than thel 
statement of the learned counsel mad 
across the Bar to assess the eagerness 
and the intensity of the feelings of the 
paternal grand-parents for the welfar 
and upbringing of this minor child. The 
paternal grand-parents have not filed any 
affidavit in this Court showing their will- 
ingness and expressing their undertak-' 
ing to look after the child. Bringing up 
child is. not only a pleasure but also in- 
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volves the discharge of | a responsible 
duty. In the absence of any undertaking 
forthcoming from the paternal grand- 
parents to take up that duty we do not 
consider it is safe to hazard any guess 
about their intentions. We do not there- 
fore consider that it would be in the in- 
terests of the minor child to be handed 
over from the care and custody of the 
active and loving maternal grand-mother 
to the passive and silent paternal parents. 
We have seen the child in this Court. It 
locks not only very healthy but also 
very happy with its maternal grand- 
mother. The maternal i grand-mother 
appears to us to be rearing up the child 
for all these months with: great love and 
affection. In the totality of these unfortu- 
nate circumstances we find no compelling 
reasons that would justify our cutting 
off this bond of emotional attachment 
and security that has been forged and has 
been allowed to grow by the father him- 
self between the child and its maternal 
grand-mother. We, therefore, consider 
that in the peculiar circumstances of this 
case, it would not be just to direct the 
child to be handed over: at this stage to 
the petitioner. 


21. The petitioner’s dicen that the 
first respondent is not financially in a 
sound position to bring up the child can- 
not be accepted. The first respondent’s 
sons are well appointed in life. Two of 
them earn each around Rs. 2,000 per 
month, The third one is [expecting ap- 
pointment within a couple: of months, In 
addition to that, the first ‘respondent has 
house property fetching about Rs. 300 
per month. We cannot, in these circum- 
stances, say that the interests of the 
minor child would in any! way suffer for 
reasons of ‘financial stringency by keep- 
ing her in the custody of Hee first respon- 
dent. 


22. Finally, it is said that one day or 
the other the minor has to live with the 
petitioner-father and therefore the 
sooner it is the better for! her. Today we 
cannot cast the horoscope of the coming 
events of the child. The father is a 
young man. The paternal grand-parents 


are retired teachers who have shown no 
interest in this Court to rear the child. 


The maternal grand-mother is alive and 
fond of this young child. ‘In the present 
circumsatnces, we would not be justified 
in directing the child to be handed over 
to the father on the basis of an uncertain 
future. In our view, the ‘sense of security 
which. the child needs, the warmth - and 
affection she ‘can. hope to get today would 


5, Ramayya v. Govt. .of A. P. 
. be undoubtedly. greater 
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. from the com- 
pany of the maternal grand-mother than 
that of the lone father. Taking into ac- 
count the safety, security and well-being 
of the minor child, we have no regrets 
in refusing this application at this stage. 


23. It is needless to say that all orders 
made relating to the custody of minors 
are merely tentative. For reasons of the 
ever-changing conditions and circum- 
stances and passage of time, this court is 
ever entitled to vary-such orders when 
such variations are considered to be in the 
interests of the child. What should hap- 
pen tomorrow, time alone can tell, We 
will only say that it should be open ‘to 


the parties to apply to this Court for fur- 


ther directions or orders as and when the 
circumstances warrant such a course, 


24. However, we today direct that as ` 


and when the petitioner visits the house 
of the first respondent for the purpose 
of playing the father to this child, the 
first respondent must provide him all 
facilities and access to his minor child. 


25. The writ petition is accordingly 
dismissed, but in the circumstances with- 
out costs, 

Petition dismissed, 
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(A) Tirumala Tirupathi Devasthanams 
Act (20 of 1979), S. 27 (3) — Constitu- 
tional validity — Executive Officer em- 
powered to issue licences or permits in 
the matter of barbering — Executive Offi- 
cer having sufficient guideline in policy 
underlying Act — S. 27 (3) cannot be said 
to be suffering from vice of excessive 
delegation — S. 27 (3) is constitutionally 
valid. (Para 30) 


(B) Tirumala Tirupathi Devasthanams 
Act (20 of 1979), S. 27 (3) — Vesting of un- 
bridled and unfettered discretion in Ex- 
ecutive Authority under S. 27 (3) — No 
proof of arbitrary and capricious exercise 
of the discretion — Mere existence of 
unbridled and unfettered power cannot 
render S. 27 (3) violative of Arts. 14 and 
19 (1) (g) of Constitution. (Paras 21, Ei 
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`- (C) Tirumala Tirupathi Devasthanams 
Act (20 of 1979), S. 27 (3) — Reasonable- 
ness of restraint on trade — Act of ton- 
suring canalised through common agency 
of Mirasis employed by and under con- 
trol of TTD to complete exclusion of all 
others — It.is a reasonable restraint on 
trade — S. 27 (3) is not violative of. Arti- 
cles 14, 19 and 31. 


Just as the Government through its 
trading. corporation can, by a scheme of 
canalisation, carry on trade to the ex- 
clusion of other traders by refusing 
licences to them, without being violative 
to Arts. 14, 19 or 31 of the Constitution, 
as the scheme of canalisation is not ac- 
quisition of right to. carry on trade; so 
also it would be perfectly legal and con- 
stitutional for the TTD to create a cen- 
tralised agency under its direct control, 
to ‘the exclusion of all others, for tonsur- 
ing the hair of the pilgrims. This neither 


abridges any right of the petitioners, 
much less fundamental right, nor in- 
fringes Art. 14 of the Constitution, as 


there is neither any competition nor 
choice in the matter of grant of licence. 
It is a total exclusion of the others in 
order to enforce effectively in the matter 
of collection of tonsured hair through 
a single agency, AIR 1973 SC 2711, Reli- 
ed on. (Para 26) 
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SEETHARAMA REDDY, J.:— The peti- 
tioners, 114 in number, complain that the 
Executive Officer, Tirumala Tirupathi 
Devasthanams, by a stroke of pen, under 
the guise of unguided statutory provision, 
put an end to their age-old business of 
barbering (tonsuring and haircutting) in 
Tirumala Hills area abridging thereby the 
fundamental right resulting in violation 
of Art. 19 (1) (g) of the Constitution of 
India. 


2. The case is concerned with the 
rights of barbers in respect of their 
calling, viz., tonsuring and hair-cutting, 
vis-a-vis the Tirumala Tirupathi Deva- 
sthanams. But we must say something 
about ‘tonsuring’ as disclosed by the 
papers placed before us. 


3. ‘Tonsuring’ denotes the well estab- 
lished concept of devotive offerings by 
pilgrims of their hair. In this case, it per- 
tains to the 10-1/3 square miles of the 
Tirumala Hills, area wherein the main 
shrine of Lord Venkateswara is located 
and where pilgrims offer their hair to be 
shaven by barbers, to the deity. The 
Tirumala Hills area was alienated by the 
East India Company in favour of the 
Temple, and in fact, it was in exclusive 
possession of the shrine ever since 1874. 
The title of the Tirumala Tirupathi Deva- 
sthanams (for short TTD) for the entire 
area of 10-1/3 square miles was recognis- 
ed by the State Government by G. O. Ms. 
No. 1784, Revenue Department, dated 
4-11-1965 and G. O. Ms. Nos. 1605 and 
1606 dated 2-12-1975. Centres of Kalyana- 
katta were established, where the hair 
offered by the pilgrims to the Lord is 
shaved and no hair-dressing or hair-cut- 
ling is carried on at the Kalyanakatta 
maintained by the TTD. Right to tonsure 
was the exclusive right of the TTD. In 
fact, the tonsure was performed through 
the agency of Mirasis, In the year 1975, 
when a dispute arose between the mirasi- 
dars and the other barbers, a suit was 
filed; and eventually, it was decided that 
the Mirasi office-holders of the Tirumala 
Kalyanakatta are solely and exclusively 
entitled to render tonsure to the pilgrim 
votaries, and the barbers have no man- 
ner of right to render tonsure to any 
Pilgrim votary and they shall not induce 
any pilgrim votary to have tonsure. 
Therefore, the barbers. were restrained 
by a permanent injunction from render- 
‘ing the service of tonsure to any pilgrim 
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votary offering his hair in discharge of a 
vow, either by themselves | or through 
their agents. This was, in fact, confirmed 
by the High Court in 1963. See the judg- 
ment dated 23-7-1963 in S. A. No. 156 of 
1960, For over a century, beginning from 
a decision reported in (1887) ILR 12 Bom 
247 followed up by the decisions in (1896) 
ILR 23 Cal 645 and ILR 31 Mad 771 (sic3 
down to the decision of a Division Bench 
of the Madras High Court in A, S. No, 
105 of 1977 dated 22-1-1979,| the principle 
enunciated that under the law the Tem- 
ple is the owner of the hair which its 
pilgrims leave behind after tonsure and 
that the barber, and for that matter, even 
the Pujaris and other service-holders at~ 
tached to the temple, have no title to the 
hair, is well trenched. Therefore, the 
hair offered to the deity is ‘the exclusive 
property of the TTD and .the persons 
other than those authorised| by the TTD 
cannot tonsure the heads of the pilgrims 
and appropriate the proceeds. The entire 
Tirumala Hills area surrounding the tem- 
ple of Lord Venkateswara jis considered 
sacred and holy. Pilgrims are expected to 
have their tonsure immediately after 
_ their arrival at Tirumala at the place 

‘known as Kalyanakatta located at the 
entrance of the Tirumala Hills. Original- 
ly, 44 families of barbers by caste were 
rendering service of tonsure; and with 
the increase in the number: of pilgrims, 
more than 500 barbers are 'now said to 
be rendering the service of tonsure under 








the direct control of the TTD and the 


emoluments for the service jare paid by 
the TTD. It has been also stated across 
the bar that the income out of the sale 
proceeds of the said hair runs into several 
lakhs every year, 


4, Now, the events, minimally neces- 
sàry, that led to the filing of this Writ 
Petition may be narrated. It is averred 
in the petition that the petitioners have 
been carrying on the barber's profession 

‘in the Tirumala Hills since over 30 years, 
They have their residential houses in the 
Tirumala village. They have been cater~ 
ing to the needs of the residents of the 
village as well as the pilgrims in hair 
shaving and hair-cutting. The Tirumala 
Hills was declared as a village for the 
purposes of the Madras Village Pancha- 
yats Act, 1950 within the meaning of Sece 
tion 84 (3) of the Madras Hindu Religious 
and Charitable Endowments Act (Act 19 
of 1951). Act 19 of 1951 was’ repealed by 
the A. P. Charitable and Hindu Religious 
Institutions and Endowments Act {Act 17 
of 1966). By Act 17 of 1966, the Tirumala 
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Hills area. was not declared as a village 
by extending the A. P. Gram Panchayats 
Act, 1974. However, the A. P, Charitable — 
and Hindu Religious Institutions and En- 
dowments (Amendment) Act (Act 20 of 
1976) came into force on 11-10-1975, Sec- _ 
tion 90 of the principal Act was amended 
and the Tirumala Hills Area once again 
became a village for the purposes of the 
A. P. Gram Panchayats Act. On 20-4-1976, 
a G. O. was passed implementing certain 
provisions of the A. P. Gram Panchayats 
Act, one of them being the obtaining of 
licences for carrying on business or trade, 
In pursuance thereof, a notification was 
issued on 4-5-1976 by the Executive Offi- 
cer, TTD, imposing licence fee for using 
the place for hair shaving or. hair-cutting, 
As things stood thus, the 2nd respondent, 
who is the Executive Officer of the TTD, 
passed a resolution dated 26-7-1976 re- 
solving not to grant licences for shaving 
saloons or keeping shaving saloons in ths 
Tirumala Hills area. The reason given 
was that it was in the interests of publie 
health, safety and convenience of the 
residents and the pilgrims. On its heels 
came another resolution to close down the 
shaving saloons within three’ days from 
the notified date failing which prosecu- 
tions would ensue, By virtue of the A. P, 
Gram Panchayats (Second Amendment) 
Act (Act 46 of 1976), Schedule ITI to the 
A. P. Gram Panchayats Act was amend- 
ed and item (‘O’) i e, “keeping a hair 
dressing saloon” was omitted with effect 
from 19-8-1976. ‘Hence the notification 
and the resolutions had no force. How- 
ever, representations were vainly made 
to the Government, Eventually W. P. 
No. 5531 of 1978 was filed in this Court; 
and this Court, by its order dated 30-11- 
1978 in W.P.M.P. No. 7588 of 1978, direct- 
ed the respondents therein not to inter 
fere with the carrying on of the business 
of the petitioners in pursuance of the 
resolutions dated 26-7-1976. Rule Nisi was 
made absolute in the said writ petition 
by an order dated 28-9-1979. In the 
meantime, the Tirumala Tirupathi Deva- 
sthanams Act (Act 20 of 1979) was passed 
and published on 16th July, 1979, and by 
deeming provision, it came into force 
on 18-5-1979. However, an Ordinance, — 
A. P. Ordinance No. 15 of 1979, published . 
in Andhra Pradesh Gazette dated 3-12- 
1979, was promulgated, which Ordinance 
has now become Act 8 of 1980. By Cl. (4) 

of the said Ordinance, sub-see, (3) of 


S. 27 of the Tirumala Tirupathi Deva- 
sthanams Act, 1979 {Act 20 of 1979) was 
amended by duly introducing item (vii) 
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after item (vi) by way of addition. . Item 
(vii} reads, i 

“(vii) tonsuring or hair cutting or open- 
ing and running of a hair dressing saloon 
by any person, other than'a person au- 
thorised or employed by the Executive 
Officer,” 


Under this amended S. 27 (8) of Act 20 


of 1979, the 2nd respondent issued a noti- 
fication on 6-12-1979 prohibiting the ton- 
suring or hair cutting or opening and 
running of hair dressing saloons by any 
person without authorisation, It is. this 
amended provision that is sought to be 
declared as null and void. 


5. The chief contention of Sri E. Mano- 
har, learned counsel for the petitioners 
is two fold: (1) Licensing is essentially a 
legislative function and, therefore, the 
same cannot be delegated to the Executive 
Officer without guidelines, Ang delega- 
tion without guidance would amount to 
arbitrary exercise of the power by the 
Executive Officer. Hence, S. 27 (3) of 
Act 20 of 1979 is constitutionally invalid 
as suffering from excessive delegation of 
legislative power. (2) The very existence 
of untrammelled power in S. 27 (3) with- 
out any guidance results.in. the imposi- 
tion of unreasonable restrictions 
offends the fundamental rights of ` the 
petitioners resulting in violation of Arti- 
cles 14 and 19 (1) (g) of the Constitution 
of India. 

6. The counter-contention of the 
learned Advocate General is that it is not 
the mere existence of the unguided power 
but the actual exercise of it that should 
be judged with reference to arbitrari- 
ness, and if such power is exercised in 
accordance with the policy and object 
laid down by the Act, then it will not 


amount to offending Arts. 14 and 19 (1) 


(g) of the Constitution. 7 

7. The relevant statutory provisions 
and also the judicial pronouncements 
may now be noticed. The object of the 
Tirumala Tirupathi Devasthansms Act, 
1979, hereinafter referred’to as ‘the Act’, 
is laid down in the preamble as under: 

“An Act to provide for the better ad- 
ministration and governance of the Tiru- 
mala Tirupathi Devasthanams,” 
S. 2 (m) of the Act defines “Tirumala 
Tirupathi Devasthanams” as under: . 

“Tirumala Tirupathi Devasthanams” 
means the temples specified in the First 
Schedule and the endowments and pro- 
perties thereof and shall include the edu- 
cational institutions and the other insti- 
tutions specified in the Second Schedule 
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and the endowments and properties 
thereof and the Tirumala-Tirupathi Deva- 
sthanams shall be deemed to be constitut- 
ed into a single religious institution for 
the purposes of the. Act,” © 

Chapter II is titled as “Tirumala Tiru- 
pathi Devasthanams Board and Tirumala 
Tirupathi Devasthanams Management 
Committee”, S. 5 under this Chapter lays 
down the powers and functions of the 
Board; it reads, 

“The Board shall, in addition fo tha 
powers and functions entrusted to it by 
this Act, exercise such other powers and 
perform such other functions as may be 
prescribed in regard to matters of policy 
and general superintendence and review 
in relation to the administration of Tiru- 
mala Tirupathi Devasthanams having due 
regard to public interest and the services 
and amenities fo be provided to, and 
welfare and safety measures to be under- 
taken for, the pilgrims, devotees and wor- 
shippers resorting to Tirumala Tirupathi 
Devasthanams,” 


Ss. 6 and 7 speak of the constitution and 
the powers and functions of the Commit- 
tee. S. 7 (2) and (5) reads, l 

“7. Subject to the provisions of this 
Act and the rules made thereunder— 

x x x : ; 

(ii) The Committee shall manage the 
properties, funds and affairs of the Tiru- 
mala Tirupaihi Devasthanams and‘ ar- 
range for the conduct of the daily wor- 
ship ana ceremonies and of the festivals 
in every temple according to its customs 
and usage; 

Gii) & (iv) xx xx XX 


(v) the Committee shall exercise the 
general superintendence and control over 
the administration of the Tirumala Tiru- 
pathi Devasthanams in conformity with 
the policy laid down by the Board.” 

8 Chapter II deals with officers and 
other staff of Tirumala Tirupathi Deva- 
sthanams. Under S. 17, the Government 
has the power to appoint an executive 
officer, a Joint Executive Officer, a Spe- 
cial Grade Deputy Executive Officer, a 
Financial Adviser and Chief Accounts 
Officer. S. 18 says, 

“18 (1). A person to be appointed as 
Executive Officer shall be one who is 
holding or has held a post of the District 
Collector or a post not lower in rank than 
that of a District Collector in any other 
service in the State.” : 


Under S. 20 (1) (a), the Executive Officer 


is the Chief Administrative Officer of the 
Tirumala Tirupathi Devasthanams and 


| 
| 
| 
| 
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Committee have general power. to carry, 
out the other provisions of this Act, Sec- 
tion 20 (1) (b) lays down that the Execu- 
tive Officer shall, inter alia, arrange for 
the proper collection of the offerings 
made in the temples specified in the First 
Schedule. Under S. 20 (2), the Executive 
Officer may delegate any of the powers 
conferred on or functions entrusted to or 
duties imposed on him by or under this 
Act to the Joint Executive Officer or Spe- 
cial Grade Deputy Executive Officer ap- 
pointed under sub-~sec. (1) of S. 17 or to 
such other officer of the Tirumala-Tiru- 
pathi Devasthanams as the Executive 
Officer may deem fit subject to such re- 
strictions and control as the Government 
may, by special or general order, lay 
down and also subject to such limitations 
and conditions, if any, as may be speci~ 
fied in the order of delegation. 


8. Chapter IV deals with funds of 
Tirumala-Tirupathi Devasthanams and 
their utilisation. S. 23 (1) and (2) reads, 

23. (1) The Tirumala-Tirupathi Deva- 
sthanams shall have its own funds the 
corpus of which shall include all the 
amounts received by it by way of dona- 
tions, gifts, kanukas including offerings 
deposited in Hundis and any income from 
any other source and all payments by 
Tirumala Tirupathi Devasthanams shall 
be made from tne said funds. 

(2) The said funds shall be operated by 
an Officer or Officers authorised by the 
Committee in such manner; and subject 
to such conditions as may be prescrib- 
ed. ” H 

10. Chapter V is titled as “Civic Ad- 
ministration for Tirumala Hills area”. It 
starts with S. 27 which, in! so far as it 
is relevant, may, however, be extracted: 


"27. (1) The Government may, from 
time to time, notify in the! Andhra Pra- 
desh Gazette the limits of the Tirumala 
Hills area for the purposes of civil ad- 
ministration. i 

(2) (a) The Government may, by noti- 
fication in the Andhra Pradesh Gazette, 
declare that any of the provisions of the 
. Andhra Pradesh Gram Panchayats Act, 
1964, or of the Andhra Pradesh (Andhra 
Area) Public Health, Act, 1939 and the 
rules made thereunder shall be. extended 
to, and be in force in the Tirumala Hills 
area as notified under sub-sec. (1) with 
such modifications not affecting the sub- 
stance as may be necessary or proper 
for the purpose of adopting 'them to the 
Tirumala Hills area; and ‘any such noti- 
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fication may likewise. be cancelled: or - 


modified by a subsequent notification, 


(b) without prejudice to the generality, 
of the foregoing provisioin— 


(i) the Tirumala Hills area as notified 
under sub-sec. (1) shall be deemed to he 
a village for the purposes of the Andhra 
Pradesh Gram Panchayats Act, 1964 and 
a local area for the purposes of the Ar~ 
dhra Pradesh (Andhra Area) Public 
Health Act, 1939; 


(ii) All references to a Gram Pancha- 
yat, the Sarpanch, executive ` officer or 
executive authority thereof in the Andhra 
Pradesh Gram Panchayats Act, 1964; and 
all references to a local authority, ex 
ecutive authority or executive officer in 
the Andhra Pradesh (Andhra Area) Pub- 
lic Health Act, 1939, shall, subject to the 
provisions of sub-cls. (iii) and (iv), be con~- 
strued as references to the Executive 
Officer in the said Tirumala Hills area; 


(iii) Any appeal provided for by or 
under the Andhra Pradesh Gram Pan- 
chayats Act, 1964, from an order or deci- 
sion of the Sarpanch, executive authority 
or executive officer of a Gram Panchayet, 
shall lie instead to the Commissioner of 
Panchayati Raj; 


(iv) any appeal provided for by or 
under the Andhra Pradesh (Andhra Area) 


-Public Health Act, 1939, from an order 
or decision of the executive authority or. 


executive officer of a local authority +o 
the local authority, shall lie instead to 
the Director of Medical and Health Ser- 
vices, 

(3) (a) Subject to such rules as may 
be prescribed it shall be lawful for the 
Executive Officer by order to prohibit 
within the Tirumala Hills area notified 
under sub-sec, (1)— 

(i) begging by any person; 

(ii) straying of any cattle, pigs or dogsy 

(iii) possession, use or consumption of 
any intoxicating liquor or drug; 


(iv) possession, preparation or con- 


sumption of meat or other foodstuffs con~ 


taining meat; 

(v) slaughter, killing or maiming of 
any animal or bird for any purpose; 

(vi) gaming with cards, dice, counters, 


money or other instruments of gaming. a 


11. Chapter VIII deals with Appeals, 
Revision and Review, Ss. 32, 33 (1) and 
34°(1) read, 

“32, Any person aggrieved may, within 


.. Ninety days from the date of receipt by 
appeal | -against ‘such o. 


order, where it is -passed by—= - ~~ 


» 


. 3981. ` 


= 
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« (i) The Joint- Executive Officer or Ex- 
ecutive Officer under any. provision ` of 
this Act .or any rules made. Hhereunder, 
to the Committee; 


(ii) The. Committee under any provision 
of this Act or any rules made- ‘thereunder, 
to the Government: 


Provided that where an appeal against 
an order of the Executive Officer is being 
heard by the Committee, the Executive 
Officer shall not participate in the deli- 
berations of the Committee in relation to 
the said appeal. 


33) (1) The Government may, either 

suo motu, or on application call for and 
examine the records from the Board or 
Committee or the Commissioner in res- 
pect of any administrative or quasi- 
judicial decision taken or order . passed 
under this Act to satisfy themselves as 
to the correctness, legality or propriety 
of such decision or order taken or passed 
and if in any case it appears to the Gov= 
ernment that such decision or order 
should be modified, annulled, reversed, 
remitted for reconsideration they may 
pass orders accordingly. 
« Provided that every application to the 
Government for the exercise of the 
powers under this section shall be pre- 
ferred within ninety days from the date 
on which the decision or order to which 
an application relates — was communicated 
to the applicant: 


Provided further that the Government 
shall not pass any order adversely af- 
fecting any person unless such person 
has been given an opportunity of making 
his representation. 


. 34. (1) The Government may, either 
suo motu or on application from any 
person interested made within ninety 
days of the passing of the order under 
S. 32 or S. 33, review any such order if 
it was passed by them under any mistake 
whether of fact or of law or in ignorance 
of any materia] fact: 


Provided that the Government shali 
not pass any order adversely affecting 
any person unless such person has been 
given an opportunity of making his res 
presentation.” 

S. 4 (2) of Act 8 of 1980 which is an 
amendment to the Tirumala Tirupathi 
Devasthanams Act, 1979, reads: 

"4, In S. 27 of the principal Act, 
clause (a) of sub-sec. (3),— 

(1) xx xx 

(2) after item (vi), the folowing: 


‘item 
shall be added, namely:— =. -- a 
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<" (vii) . tonsuring- or - hair cutting or. 
opening and running of a hair dressing 
saloon by -any person, other than a person 
authorised or employed by the Executive 
Officer.” 


12. At the outset, however, it may be 
stated that admittedly the petitioners 
have not chosen to apply to the Execu- 
tive Officer for due licence to be accord- 
ed to them. They are making a grievance 
on the very existence of such a provision, 
After the notification dated 6-12-1979, 
permission to establish hair-cutting 
saloons was in fact granted to nine per- 
sons who applied for the same. 

13. We shall presently turn to the 
authorities. But, authorities apart, on 4 
construction of the provisions enacted in 
S. 27 (3) of the Act as amended by Act 
8 of 1980, it seems to us that it is errone- 
ous to suggest that an arbitrary and un~ 
bridled discretion has been conferred 
upon the Executive Officer to refuse or 
grant licence to the person who applies 
for it. From the various provisions of the 
Act, and in particular, sub-sec. (3) of 
S. 27, it is evident that the Legislature 
did not have as its object in enacting this 
provision, to prohibit totally the business 
contemplated by them. The object was 
to regulate the business. It is equally 
clear that in the exercise of discretion, 
the Executive Officer cannot withhold a 
licence from a person who wishes to 
carry on business unless he does so for 
good reasons. When a statutory discre- 
-tion is conferred upon an authority, that 
discretion does not permit that authority 
to do what he likes, to act with caprice 
or to act without reason or without fair- 
ness and justice. The limits of a statutory 


discretion have been well settled over 
a long time and in the very act of con- 
ferring a discretion upon an officer, the 
Legislature clearly requires that discre- 
tion must be exercised with reason, ac- 
cording to law, and fairly and justly so 
as not to prejudice the rights of any 
party who will be affected by the exer- 
cise of the discretion by that authority. 


14. This is reinforced by Maxwell on 
the Interpretation of Statutes, Tenth Edi- 
tion, page 123, wherein he says, : 

“Where, as in a multitude of Acts, 
something is left to be done according to 
the discretion of the authority on whom 
the power of doing it is conferred, the 
discretion must be exercised honestly and 
in the spirit of the statute, otherwise the 
act done would not fall within the sta~ 
tute. ‘According to his discretion’ means, 
it has- been: said, according to the rules 
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of reason and justice, not private opinion; 
according to law and not humour; it is to 
be; not arbitrary, vague and! fanciful, but 
legal and regular; to be exercised, not 
capriciously, but on judicial| grounds and 
for substantial. reasons,” : 


In other words, even though the Legisla= 
ture may not indicate the nature of that 
discretion and how it should be exercised 
it is now fairly settled, that, if the act 
sufficiently formulates the legislative 
policy, the legal principles which are to 
govern the authorities in the exericse of 
the discretion vested in thern under the 
Act, and as to how the provisions of the 
Act were to be carried out, [then the dis~ 
eretion, be it unfettered, uncontrolied 
and absolute, was not bad, 





15. But, it is argued, placing reliance 
on the decision of the Supreme Court in 
Harakchand Ratanchand Banthia v. Union 
of India, AIR 1970 SC 1453, that the Sup- 
Teme Court has taken a contrary view. 
In that case, the Supreme Court was con- 


cerned with the provisions enacted in the- 


Gold (Control) Act, 1968; dnd some of 
the provisions were held to'be constitu- 
tionally invalid being in excess of dele- 
gation of legislative powers and also 
‘under ground that they place unreason- 
able restrictions on the right to carry on 
trade. 


16. Firstly, such provisions in the 
Gold (Control) Act are not in pari materia 
with the Act on hand. Secondly, the 
powers conferred on the Administrator 
under the Goid (Control) Act were that 
he could impose conditions, limitations 
and restrictions as he thought fit for dif- 
ferent classes of dealers. S.|5 (2) (b) of 
the Gold (Control) Act, which has been 
struck down as excessive in delegation, 
clothes the Administrator with an auth- 
ority to regulate by licences, the manus 
facture, distribution, use or consumption 
of gold in so far as it appeared to him to 
be necessary or expedient | for carrying 
out the provisions of the Act. This apart, 
-a parallel legislation is also| conferred on 
the Central ‘Government junder S. 114, 
In those circumstances, therefore, the 
Supreme Court held that the power to 
regulate granted to the Administrator 
under S. 5 (2) (b) suffers from excessive 
delegation of legislative power. Likewise, 
with regard to the powers conferred on 
the Administrator for imposition of cer- 
tain restrictions and conditions, they 
vary from dealer to dealer and, therefore, 
were held to be unreasonable restric~ 
tions offending Art. 14 of [the Constitu- 
tion. It may, however, be stated that in 
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the very same judgment, it has been ob- 
served as under: 

“When a law is challenged as violativa 


. Of Art, 14 of the Constitution, it is neces- 


Sary in the first place to ascertain the 
policy underlying the statute and the 
object intended to be achieved by it, 
Having ascertained the policy and object 
of the Act, the Court has to apply a dual 
test in examining its validity (1) whether 
the classification is rational and based 
upon an intelligible differentia which dis- 
tinguishes persons or things that ara 
grouped together from others that are 
left out of the group and (2) whether 
the basis of differentiation has any 
rational nexus or relation with its avow- 
ed policy and object.” 


` The next case is State of Punjab v. Khan 


Chand, AIR 1974 SC 543. wherein the 
Supreme Court by the majority judg- 
ment of four Judges, Mathew, J. dissent 
ing, held: 

“We may state that the vesting of dis- 
eretion in authorities in the exercise of 
power under an enactment does not by 
itself entail contravention of Art. 14, 
What is objectionable is the confer- 
ment of arbitrary and uncontrolled dis- 
cretion without any guidelines whatso- 
ever with regard to the exercise of that 
discretion, 

xx XxX XX 
The enactment must, however, prescribe 
the guidelines for the furtherance of the 
objects of the enactment and it is within 
the framework of those guidelines that 
the authorities can use their discretion 
in the exercise of the powers conferred 
upon them. Discretion which is absolute, 
uncontrolled and without any guidelines 
in the exercise of the powers can easily 
degenerate into arbitrariness,” \ 


In this majority Judgment itself, it has 
been observed, 

“It is the abge of any principle or 
policy for the guidelines of the authority 
concered in the exercise of discretion 
which vitiates an enactment and makes 
it vulnerable to the attack on the ground 
of violation of Art. 14,” 

Further, the majority judgment referred 
to the decision in Harishankar Bagla v. 
State of Madhya Pradesh, AIR 1954 SC ` 
465, which dealt with the provisions of 
the Essential Supplies , (Temporary 
Powers) Act, 1946, in the following terms: 


“It was observed that “the legislature 
must declare the policy of.the law and 
the legal principles which are to control 
any given cases and must provide a stan-. 


Sy 


* 


1981 


dard to guide the officials or the body in 
power to execute the law”. This Court in 


that context examined the various provi- . 


sions of the Essential Supplies (Tempo- 
rary Powers) Act, 1946 and found that 
“the Legislature had laid down such a 
principle in the Act and that the said 
principle was the maintenance or increase 
in supply of essential commodities and 
of securing equitable distribution and 
availability at fair prices,” 


_ Further, 


“The preamble>and the body of the 
sections of the aforesaid Act, it was ob- 
served, sufficiently formulated the legis- 
lative policy and the ambit and the charm 
acter of the Act.” | 
And also, 


“This case can hardly be of any assist- 
ance to the appellants because as would 
appear from-the above, the Legislature 
has not declared the policy of the Law 
and the legal principles which are to 
govern the authorities in the exercise of 
the discretion vested in them under the 
Act with which we are concerned in the 
present case.” 


Again, the majority jideitient referred to 
the decision of the Supreme Court in 
P. J. Irani v. State of Madras, AIR 1961 
SC 1731. In that case, the constitutional 
validity of S. 13 of the Madras Buildings 
(Lease and Rent Control) Act, 1949 under 
which exemption could be granted to a 
building or class of buildings from . the 
operation of all or any provisions of the 
Act was assailed on the ground that the 
said section violated Art. 14 of the Con= 
stitution. The Supreme Court upheld the 
validity of that section on the ground 
that enough guidance was afforded by 
the preamble and the operative provi- 
sions of the Act for the exercise of the 
discretionary power vested in the Gov- 
ernment. It was observed that the power 
under S. 13 of the Act for exempting any 
building or class of buildings was to be 
exercised in cases where the protection 
given by the Act caused hardship to the 
landlord or was the subject of abuse by 
the tenant. After such reference, Sup- 
reme Court observed, 

"As the provisions of the impiianed Act 
in the present case do not afford any 
guidance for the exercise of the discre- 
tionary power, the above case, in our 


opinion cannot be of much assistance to: 


the appellants.” 

17. The next case cited was Himat 
Lal v. Police Commr., Ahmedabad, AIR 
1973 Sc 87. That case was concerned 
with S. 33 (1) (o) of the Bombay Police 
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Act and Rule 7 of the Rules framed 
thereunder. S. 33 (1) (0) conferred on the 
Government the rule-making power to 
regular the conduct of assemblies and 
processions. Rule 7 lays down that no 
public meeting shall be held on the pub- 
lic street; unless the necessary permission 
has been obtained from the offcer auth- 
orised by the Commissioner of Police. The 
Supreme Court upheld the provisions 
enacted in S. 33 (1) (0) but held, so far 
as R. 7 was concerned, that it gave power 
to the Commissioner to refuse permission 
to hold a public meeting, thus traversing 
beyond the scope of S. 33 (1) (o). In 
those circumstances, the said rule was 
struck down by observing thus: 


“There is no mention in the rule of the 
Teasons for which an application for 
licence can be rejected, “Broad prophy- 
lactic rules in the area of free expression 
and assembly are suspect. Precision of 
regulation must be the touch-stone in an 
area so closely touching our precious 
freedoms” (See National Association for ` 
the Advancement of Colored People v. 
Button, (1963) 371 US 415 at p. 438).” 
To the same effect, we find the observa- 
tions in the following decisions. The 
regulation leaves a trader not only at the 
mercy of the Committee but also without 
any remedy. Therefore even if the Sixth 
Schedule can be said to contain a policy 
and the Regulation may be said to have 
been enacted in pursuance of such a 
policy the analysis of the Regulation 
shows that that is not sufficient, Even if 
a statute lays down a policy it is con- 
ceivable that its implementation may be | 
left in such an arbitrary manner that the 
statute providing for such implementa- 
tion would amount to an unreasonable 
restriction. A provision which leaves an 
unbridled power to an authority cannot 
in any sense be characterised as reason- 
able. See Harichand Sarda v. Mizo Dis- 
trict Council, AIR 1967 SC 829. Where 
power is entrusted to an administrative 
agency to grant or withhold a permit or 
licence in its uncontrolled discretion, the 
law ex facie infringes the fundamental 
right under Art. 19 (1). Imposition of re- 
striction on the exercise of a fundamental 
right may be in the form of. control or 
prohibition, but when the exercise of 
a fundamental right is prohibited, the 
burden of proving that a total ban on the 
exercise of the right alone may ensure 
the maintenance of the general public 
interest lies heavily upon the State. See 
Mohd. Faruk v, State of M. P., AIR 1970 
SC 93. 


| 
| 
| 
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13. A long line of authorities has 
taken the view to the contrary. In Muni- 
cipal Health Officer, Ongole v. Ranga- 
nayakulu, AIR 1962 Andh, Pra 379, a 
Bench of this Court referred to the deci- 
sion in P. J. George v. Municipal Commr., 
Trichur, (AIR 1957 Trav-Co 249) wherein 
it was observed, 


“As adequate checks and controls are 
available, the provision ddes no more 
than strike a proper balance between the 
freedom guaranteed under /Art. 19 (1) (g) 
and the social control permitted by cl. (6) 
of Art. 19.” 
The Bench also whens to the decision 
in Harishankar Bagla v. State of Madhya 
Pradesh (AIR 1954 SC | 465) (supra), 
wherein it is held, 





| 

“In the present control order there is 
no such provision as existed in the Uttar 
_ Pradesh Coal Control Order. Provisions 
of that Control Order bear no analogy 
to the provisions of the present Control 
Order. The policy underlying the order 
is to regulate the transport of Cotton 
textile in a manner that will ensure an 
even distribution of the commodity in 
the country and make it available at a 
fair price to all. The grant or refusal of a 
permit is thus to be governed by. this 
policy and the discretion igiven to the 
Textile Commissioner is toi be exercised 
in such a way as to effectuate this policy. 
The conferment of such a discretion can- 
not be called invalid and if there is an 
abuse of the power there is ample power 
in the courts to undo the| mischief.” 
And then, the Bench held, 

“Thus even in a case where there was 
no right of appeal provided it was held 
that the conferment of a power on the 
executive where the policy of the legis- 
lation was evident, was not in violation 
of the fundamental rights guaranteed 
under the Constitution.” 


It further held, 





“In the instant case, however, there is. 


a right of appeal provided, and the auth- 
orities exercising the powers under Sec- 
tion 249 (8) are directed to, pass a ‘Speak- 
ing order’ i.e, an order 
for refusal or ‘grant of the licence. It 
could not be said in the’ circumstances 
that the vesting of such powers in the 
Municipality was arbitrary: or capricious.” 

Vishnu Dayal Mahendra Pal v. State of 
U. P., AIR 1974- S5C 1489,; is - concerned 
with the issue of licence by a Marketing 
Committee. The concerned rule, which is 





Rule 70 (4) (i) of the Rules framed under- 


the U. P.. Act No, .25 of 1964, reads, 
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“On receipt of such application to- 
gether with the amount of fee prescribed 
under Rule 67, the Market Committee 
may issue him the licence applied for, 
if— 


(a) it is satisfied that the applicant is 
solvent; 

(b) it is satisfied that the applicant is a 
desirable person to whom a licence may 
be granted.” 
Adverting to this, the 
held, 

“There is sufficient guidance from the 
preamble and other provisions of the 
Act with which the members of the Com- 
mittee owe their duty to be conversant,” 
The Supreme Court further held, 


“At any rate with the help of the Gov- 
ernment officials in the Committee there 
is no reason to think that the work of 
the Committee will not function smooth- 
ly and that there will be any reason to 


Supreme Court 


apprehend that licences would be refused _ 


arbitrarily. x x Even the scope for such an 
apprehension is sought to be done away 
with by providing a provision of appeal 
against the decision of the Committee 
and also a further revision to the State 
Government. There is a further limitation 
on the power of the Committee by in- 
sisting upon recording of reasons while 
refusing a licence. It is, therefore, clear 
that a speaking order has to be passed 
when refusing a licence.” 
And also held, 

“Although perhaps a more expressive 
guidance could have been given, we have 
already observed that the Act itself pro- 


vides sufficient guidance to the Commit- X 


tee in the matter of deciding whether a 
particular applicant is or is not a proper 
person to hold a licence. and we cannot 
accede to the submission that the two 
criteria taken with the other guidelines 
from the provisions of the Act and the 
rules offer no proper guidance to the 
Committee in the matter of . grant of 
licence.” 


In Khatki Ahmed v. Limdi, Municipality, 
AIR 1979 SC 418, the Supreme Court, 
while distinguishing the ratio laid down 
in Mohd. Faruk v. State of M. P. (AIR 
1970 SC 93) (supra), held, 

“That decision hardly helps. There a 
bye-law was challenged as violative of 
Art. 19° (1) (g). Here there is no law 


licences, Indeed, there are three other 


Hicensed meat stalls and the petitioner _ 
a: shop. :: 


himself had a. meat . licence in. 


- whatever which bans the grant of meat `` 
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leased to him by the same municipality 
earlier -which by efflux of time had ex- 
pired. The law vests a discretion to be 


S. Ramayya v. 


“+ reasonably exercised in the context of 


citizen’s fundamental right. The ground 
on which the Municipal body has refused 
licence here is not irrelevant and cannot 
be described as unreasonable within the 
meaning of Art. 19 (6) of the Constitu- 
tion.” 

It was further held, 

“The bye-laws permit the Municipality, 
as the licensing authority, to grant or to 
refuse licences, No butcher, baker or cir- 
cus manager can say that he has the un- 
qualified right to get a licence on mere 
application. It is open to the licensing 
council — indeed, is obligatory on its part 
=—- to take note of all relevant circum- 
_. stances and then decide whether, in the 
particular spot chosen by the particular 
applicant, a licence should be granted. 
Various factors enter the verdict and the 
local authorities are the best judge on 
these factual factors, not the court, espe- 
cially this Court sitting at the third tier.” 


19. In Gevindji Vithaldas & Co. v. 
Municipal Corporation, Ahmedabad, AIR 
1959 Bom 26, Chagla, C. J., speaking for 
the Division Bench, held, 

“Therefore, it is clear from this judg- 
ment (Dwaraka Prasad Laxmi Narain v. 
State of U. P., AIR 1954 SC 224) that if 
the Court can discover a policy under- 
lying the law and if a discretion is con- 
ferred under that law, then the Court 
must hold that the discretion is to be 
exercised not in an arbitrary manner, not 
Ìn a capricious manner, not in an uncon- 

“trolled manner, but in a manner so as to 
effectuate the policy of the law..........s.06 
if the discretion is not exercised in this 
manner, then there is no exercise of 
power at all, there is an abuse of the 
power, and the Court has ample jurisdic- 
tion to rectify that abuse of power.” 
Chagla, C. J., further held, 

“If, on the other hand, the question was 
one of policy underlying the law as to 
how the law was to be enforced, and as 

‘ to how the provisions of the Act were 
to be carried out, then a discretion, be it 
unfettered, uncontrolled and absolute, 
_Was not bad.” 

* 20. The same is reflected in Hari~ 
shankar Bagla v. State of Madhya Pra- 
desh (AIR 1954 SC 465) (supra), Glass 
Chatons Imports and Users’ Association 
v. Union of India, AIR 1961 SC 1514, Daya 
vy. Joint Chief Controller of Imports and 
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Exports, AIR 1962 SC 1796 and many 
other cases which need not be multiplied. 


21. On a conspéctus of case-law, the 
cardinal principles that emerge are: when 
the discretion conferred upon the Execu- 
tive Authority in the matter of according 
permits or licences is complained of as 
being unbridled and unfettered and, 
therefore, offensive to Art. 14 and also 
Art. 19, it has to be seen whether the ex- 
ercise of discretion is in accord with the 
policy underlying the statute and the 
object intended to be achieved by it. If, 
therefore, such policy and the object 
could be ascertained and the discretion 





in conformity with the said policy and 
object, then, even if no guidelines are 
laid down for the exercise of discretion-| 
ary power, the provision which confers 
the discretion, be it unbridled, unfettered 
and untrammelled, cannot be struck down 
unless, the actual exercise is demon- 
strably unreasonable and discriminatory. 
In other words, even if a power is discre- 
tionary, it need not necessarily result in 
a discriminatory exercise of it, unless it 
is shown to have been so exercised. The 
statute may also provide for checks and 
balances in the matter of exercise of 
such discretion, in that, it may make ` a 
provision for appeal or revision against 
such discretionary orders. 

22. We will now examine, bearing in 
mind the principles stated above vis-a-vis 
the provisions of the Act and the discre- 
tionary power therein. It is manifest from 
the preamble and the other provisions of 
the Act, which have been extracted ear- 
lier, that the policy of the Act is to pro- 
vide for the better administration and gov- 
e€rnance of the Devasthanams. The Execu- 
tive Officer, is not only the Head of the 
civic administration of the Tirumala Hills 
area but also is in charge of and respon- 
sible for the proper maintenance and pro- 
perties and also the proper collection of 
the offerings made in the temples. The 
Board of which the Executive Officer is 
the ex officio Secretary, has the overall 
power not only in regard to matters of 
policy and general superintendence; it 
has also got the power of review in regard 
to the administration of, the TTD having 
due regard to public interest and the ser- 
vices and amenities to be provided to, 
and welfare and safety measures to be 
undertaken for, the pilgrims, devotees 
and’ worshippers resorting to the TTD. 

23. In the context of historical back- 
ground, we have already seen. that votive 
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offerings, which include tonsured hair 
requiring to be converted into cash bee 
fore gaining entry into the temple Hundi, 
belong to the Deity. Therefore, in order 
to safeguard the interests of the Deity, 
Bier is one of the adjuncts of the policy 

, the better administration and gov= 
. Enae of the TTD, guarding and aug- 
menting its income which| includes the 
offerings made in the temple, and also 
having due regard to public interest in 
the matter of not only providing services 
and amenities but also undertaking wel- 
fare and safety measures for the pilgrims 
visiting the temple and ma king - -offerings, 
the Executive Officer has exercised ` that 
discretion conferred on him under sub- 
sec. (3) (a) of S. 27, The discretion so con= 
ferred, is not absolute in itself as the 
Executive Officer has stated in his noti- 
fication which is quite in accord with the 
provisions of the statute itself. He has 
not placed complete embargo. What he 
has explicitly stated is that} without auth- 
. orisation, no person should resort to ton- 
suring or hair-cutting or opening a hair- 
cutting saloon in the Tirumala Hills Area, 
It is, therefore, evident that persons in- 
terested in carrying on such business or 
profession may apply for according the 
necessary permission and that | permission 
will either be accorded or withheld de- 


S, 





pending upon the circumstances of the. 


case, having due regard to| public health, 
safety measures and also safeguarding the 
income and interest of the Deity. It has 
been brought to our notice that pursuant 
to the said notification, about 12 persons 
applied ‘and out of them, 9 got licences 
to have hair-cutting saloons. It is, there- 
fore, manifest from the above tbat the 
discretion which ‘is said to'be residing in 
the section is not so naked as it was 
sought to be made out, 


24. It may also be seen that the Act 
has provided remedial measures by way 
of appeal, revision and review to the 
Committee and the Government against 
the orders passed by the! Executive Of- 
ficer, which are, by way of safeguards, 
conspicuous constraints on| the discretion 
so exercised by the Executive Officer, 


25. The further submission of the 
learned Counsel for the petitioners is that 
even the tonsuring cannot be prohibited 
absolutely nor can it be carried on 
through the agency of the: Devasthanams 
fo the exclusion of others) like the peti- 
tioners. To buttress the argument further, 
tt is also submitted that it is the funda- 
mental right of every pilgrim to have 
tonsured through any “agency he liked 
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and it is for the authorities to make suit- 
able arrangements for the proper collec 
tion of the hair tonsured, The submis- 
sion, though at first flush appears to be 
attractive, is, in our judgment, devoid of 
merit and substance. 

26. ït is well settled that just as the 
Government through its trading corpora 
tion, can, by a scheme of canalisation, 
carry on trade to the exclusion’ of other 
traders by refusing licences to them, 
without being violative to Arts, 14,19 or 
31 of the Constitution, as the scheme of 
canalisation is not acquisition of right to 
carry on trade; so also it would be per- 
fectly legal and constitutional for the 
TTD to create a centralised agency under 
its direct control, to the exclusion of all 
others, for tonsuring the hair of the pil- 
grims. This neither abridges any right of 
the petitioners, much less fundamental 
right, nor infringes Art. 14 of the Con- 
stitution, as there is neither any competi- 
tion nor choice in the matter of grant 
of licence, It is a total exclusion of the 
others in order to enforce effectively in 
the matter of collection of tonsured hair 
through a single agency. 

27. In Daruka & Co. v, Union of India, 
AIR 1973 SC 2711, a constitutional Bench 
of the Supreme Court held, 

“If the Government decides on an eco- 
nomic policy that import or export should 
be by a selected channel or through 
selected agencies the court would proceed 
on the assumption that the decision is in 
the interest of the general public unless 
the contrary is shown, 










Xxx + XX xX 
Therefore, the dominant purpose of the’ 


scheme is canalisation of export and not 
to acquire the business or goodwill of 
traders in favour of the Corporation. The 
restriction on traders is reasonable, 
There is no acquisition of property of 
traders, The Corporation is an agency 
through which export is canalised to the 
total exclusion of citizens, 


The contention that the impugned no- 
tice showed preference for the Corpora- 
tion in the infringement of Art. 14 is un- 
sound. The Corporation is a State owned 
body. The Corporation is appointed to 
undertake this export scheme. No pre~ 
ference is shown to the 
Where canalisation is decided no licence 
is granted in favour of any one. There- 
fore, there is neither any competition nor 
any choice in the matter of grant of lie 
ence, It is a total exclusion of citizens 
in ‘order to enable all the country’s ex 
ports to be made by one licencee,”: 


Corporation, " 


= 
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28. We need not multiply the authori- 
ties, as this decision gave a complete 


z _ quietus to the query raised against by 


£ 


~ reiterating the ratio laid down earlier in 


Glass Chatons Imports and Users’ Asso- 
ciation v. Union of India, (AIR 1961 SC 
1514) (supra) and Daya v. Joint Chief 
Controller of Imports and Exports (AIR 
1962 SC 1796) (supra). 

29. In sum, 

(1) The mere existence of a discretion 
provided in the statute to be exercised by 
an Executive Authority, be it unguided, 
unfettered and untrammelled is not dis- 
criminatory unless it is shown to hava 
been so exercised. 

(2) If the discretion, unguided though, 
has been exercised reasonably and im- 
partially and in accordance with the 


s guiding principles of the policy laid down 


by the Act itself, then it will be beyond 
the pale or vice of arbitrariness and dis- 
crimination. 


(3) If the licensing authority decides fo 
canalise trade through special or specia- 
lised agency or channel to the complete 
exclusion of all others as per the policy 
disclosed in the Act, it amounts to neither 
acquisition of property nor abridgement 
of any fundamental right. nor arbitrariness 
resulting in discriminatory exercise of the 
power conferred by the statute. It is a 
reasonable réstraint on trade. 


30. In view of the above, the conten- 
tions of the petitioners are rejected as de- 
void of merit and substance holding that, 

(a) Sub-sec. (3) of S. 27 of the Act 
does not suffer from the vice of exces- 
sive delegation to the Executive Officer 
when it conferred the right of issuing 
licences or permits as there is sufficient 
guideline in the policy underlying the 
act. s 

(b) Sub-sec. (3) of S. 27 is not bad be- 
cause of the mere existerice of unbridled 
and unfettered discretion conferred on 
|the Executive Officer as it has not been 
shown that the same has been exercised 
‘arbitrarily and capriciously. 

(c) The Act of tonsuring  canalised 
through the common agency of Mirasis 
femployed by and under the control of 
ithe TTD to the complete exclusion of all 
iothers including the petitioners herein, 
is a reasonable restraint on trade; and 
iso is not violative of Arts. 14, 19 or 31 of 
‘the Constitution. 

31. In the result, the Writ Petition is 
dismissed. No costs. 

32. An oral application is made by 
Mr. E. Manohar for leave to appeal to 
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the Supreme Court. We do not see any 
substantial question of law or of general 
importance which required consideration 
by the Supreme Court, involved in this 
Writ Petition. The oral application for 
leave is rejected. 

33. Mr. E. Manohar also applies for 
suspension of this judgment. The status 
quo will continue for a period of six. 
weeks so as to enable the petitioners to 
obtain appropriate orders from the Sup- 
reme Court, if so advised, 


Petition dismissed, 
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KONDAIAH, C. J. AND 
SEETHARAMA REDDY, J, 


Yarlagadda Nayudamma ete, Peti- 
tioners v. The Government of Andhra 
Pradesh and others, Respondents, 

Civil Revn. Petns. Nos. 103 to 105 of 
1979, D/- 16-4-1980.* 


Hindu Adoptions and Maintenance Act 
(78 of 1956), S. 12 Proviso (b) — Interpre- 
tation —  Coparcenary governed ~ by 
Mitakshara School — Coparcener given in 
adoption — Still he has vested right in 
undivided property of his natural family. 

When a member of a coparcenary gov- 
erned by Mitakshara School is given in 
adoption, his undivided interest in the 
eoparcenary property would continue to 
vest in him even after adoption by reason 
of the proviso (b) to Sec, 12 of the Hindu 
Adoptions and Maintenance Act, 1956. The 
property vests in a coparcener by birth 
and hence he gets a vested right in that 
property by virtue of inheritance. 

(Paras 3 & 4) 

N. Rajeswara Rao, for Petitioners; Govt. 
Pleader and M. Venkateswarlu, for Re- 
spondents. 

SEETHARAMA REDDY, J.:— In this 
reference the point that falls for our 
consideration is: when a member of a 





-coparcenary governed by Mitakshara 


School is given in adoption, whether his 
undivided interest in the coparcenary pro- 
perty would continue to vest in him even 
after adoption by reason of the proviso 
{b) to Section 12 of the Hindu Adoptions 
and Maintenance Act, 1956 (hereinafter 
referred to as the Act). The answer chief- 
Yy turns upon the construction of the 


"Against order of Land Reforms Appellate 
Tribunal, Ongole, D/- 10-11-1978. 
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language employed, in particular, in oro- 
viso (b) to Section 12 of the Act. Before 
reaching the conclusion by the processual 
interpretation of the said provisions, the 
relevant facts may briefly be noticed. 


2. The petitioner in C. R, P. No. 103/79 
is one Nayudamma (male). ‘Lakshmamma, 
the petitioner in C. R. P. No. 104/79 is his 
widowed mother and the petitioner in 
C. R. P. No, 105/79 is his son. Nayudamma 
has another son by name Sree Rama 
Prasad, who was given in’ adoption on 
20-8-1970 to one R. Rattamma, who filed 
the declaration in C. C. 2216/75. The peti- 
tioners in the present Civil Revision Peti- 
tions and the aforesaid Rattamma claim 
that the adopted son is entitled to a share 
in the lands belonging to’ the natural 
family and therefore his share in the 
lands should be included in his holding 
and excluded from the holdings of his 
natural father and brother within the 
meaning of the proviso (b) to Sec. 12. In 
other words, the right of the said Sree 
Rama Prasad in the properties of the 
natural family was a vested right and 
that right, even after adoption, continued 
to vest in him and it is that vested right 
which is sought to be challenged by the 
contentions and rival contentions. This 
reference arises because of conflict of 
opinions given by the authors who edited 
Mulla’s Hindu Law, 14th Edition on the 
one hand and Hindu Law of Adoption, 
Maintenance, Minority and: Guardianship, 
commented by Sri S. V. Gupte. 


Proviso {b} to Section 12 of the Act, is 
as follows: 

“12, An adopted child shall be deemed 
to be the child of his or ,her adoptive 
father or mother for all purposes with ef- 
fect from the date of the: adoption and 
from such date all the, ties of the 
child in the family of his or her birth 
shall be deemed to be severed and re- 
placed by those created by the adoption 
in the adoptive family: 

Provided that :— ie 
(a) XXXX XXXX XXXX 


(b) any property which vested in the 
adopted child before the adoption shall 
continue to vest in such person subject to 
the obligations, if any, attaching to the 
ownership of such property, including 
the obligation to maintain relatives in the 
family of his or her birth;” 

XXX XXX XXX 


3. From the provisions of the aforesaid 


XXX 


Statute it is quite manifest that the Legis-- 


lature has enacted a special provision 
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Le, proviso (b) to Section 12 of the Ac 
which is explicit and unequivocal in its 
language and intention. The property as 
per the said proviso (b) which vested in ~“ 
the adopted child before the adoption 
shall continue to vest in such person. It is 
further added that property will be sub- 
ject to the obligations, if any, attached to 
the ownership of such property. There~ 
fore it is the undoubted view of the 
Legislature that a person even after be- 
ing given in adoption, takes along with 
him the property from his natural family 
which vested in him and continues to 
vest in him, adoption notwithstanding, 
whether that property vested in him 
either due to partition or otherwise. The 
texts of the Mitakshara Law, which we 
will presently see, are emphatic with re- 
gard to the vesting of the property in the 
coparcener. The property vests in a co; 
parcener by birth and hence he gets aj 
vested right in that property by virtue of 
inheritance. The position would have been 
probably different, if the proviso (b) was 
not enacted in Section 12. Be that as it 
may, in so far as the proviso (b) is con- 
cerned, it makes perfectly clear that the 
person even after his adoption, takes tha 
property along with him which was ear- 
lier vested in that person. This view of 
ours is supported by Sri S. V. Gupte, who 
has written commentary on Hindu Law of 
Adoption, Maintenance, Minority and 
Guardianship. While dealing with the nro- 
viso (b) to Section 12 the learned Author 
holds the view of ours, which is to the 
following effect :— 


“As regards property held by a son as, 
the sole surviving coparcener in the 
natural family, there was, as stated ear- 
lier, a difference of opinion. But that 
difference does not exist under this Act; 
it is submitted that all property vested in 
the son in his natural family whether 
self-acquired, obtained by will or inherit- 
ed from his father or other ancestor or 
collateral (which is not coparcenary pro- 
perty held along with other coparcener or 
coparceners) including property held by 
him as the sole surviving coparcener 
would not be divested on adoption but - 
would continue to be vested and to be- 
long to the son even after adoption, 
Under the old law a coparcener given in 
adoption would be divested of his inter- 
est in the coparcenary property of the 
natural family. That was the undoubted 
law. Does that law still continue or is it 
modified by cl. (b) of the proviso to S, 12 


of the Act? Under clause (b) any property 


” 


1981 


vested in the adopted child before adop- 
tion continues to vest in such person. Can 
it be denied that the interest of a co~ 
parcener in the joint family property, 
though fluctuating, is a vested interest, 
whatever may be the extent of that 
interest? If the interest of a deceased co- 
parcener can devolve upon his heirs 
mentioned in the proviso to Sec. 6 of the 
Hindu Succession Act and not by sur- 
vivorship, why can it not be said that by 
virtue of the provision of clause (b) the 
undivided interest of a person in a 
Mitakshara coparcenary property will not, 
on his adoption, be divested but will con- 
tinue to vest in him even after adoption, 
If the main provisions of Section 12 had 
stood alone it .would have been possible 
to contend that by virtue of these provi- 
sions a son given in adoption would cease 
to be a coparcener and lose his interest 
in the coparcenary property. But clause 
(b) is an exception to the general rule 
contained in Section 12 and the main pro- 
visions of the section must be read sub: 
ject to that exception.” 


“In short on adoption not only the pro- 

perty belonging to an adopted child in 
the natural family such as his or her self- 
acquired property, property inherited by 
him or her from other persons including 
his or her father or other ancestor and 
property held as a sole surviving coparce- 
ner in a Mitakshara property, but even 
the undivided interest of a male child in 
a Mitakshara coparcenary would pass 
with him as if he had separated from the 
coparcenary.” 
The second aspect of the observation 
which we mdaade above vip., that under 
Mitakshara Law, a coparcener has a vest- 
ed right in the property which he ac- 
quires by birth, is reinforced by various 
commentators on Hindu Law. While edit- 
ing Mayne’s Treatise on Hindu Law and 
Usage, Eleventh Edition, N. Chandra- 
sekhara Aiyar, observed in paragraph 270 
as follows: 


“The undivided interest of a coparcener 
who leaves a widow does not go by 
survivorship to his male issue or to the 
other coparceners on his death; but it 
goes to her as his heir for the limited 
estate of a Hindu woman. While she can- 
not be in the strict sense a coparcener 
with the other members, her position will 
be analogous to that of member of an un- 
divided family under the Dayabhaga Law 
with this possible difference that, as she 
is only to have the ‘same interest’ as her 
husband himself had, the share to which 


Y. Nayudamma v. Govt. of A: P, 


r 


A. P. 21 


she will be entitled at a partition may be 
liable to the same fluctuation caused by 
changes in the family as if she occupied 
the place of her husband or as the share 
of any member of an undivided 
Mitakshara family.” 

“It follows from the conception of un- 
obstructed heritage (apratibandhadaya) 
and of the sons’ right vested by birth 
that an undivided son takes not only the 
paternal grandfather’s property but alsa 
the property acquired by his father not 
strictly by inheritance but by virtue of 
his right by birth and only as unobstruct~ 
ed heritage.” ` 

“The Mitakshara and the other auth- 
orities following it are quite explicit on 
the matter. The very definition of un- 
obstructed heritage makes no distinction 
between the property of the father and 
the property of the grandfather. so far as 
the son’s right to take it as unobstructed 
heritage is concerned. That the right vest- 
ed by birth in the son extends to property 
acquired by the father is unequivocallv 
stated in the Mitakshara (I. 1. 23, 27. 33). 
Therefore it is a settled point that pro- 
perty in the paternal or the grand-pater- 
nal estateis by birth. The distinction be- 
tween the son’s equal right by birth is 
the grandfather's property and his un- 
equal right by birth in the father’s pro- 
perty is fully brought out by Vijnane- 
Svara.” 


4. This apart, the coparcener has got 
every right under Section 30 of the Hindu 
Succession Act to will away his property 
or to dispose of or alienate in whichever 
way he desired, which he is entitled by 
birth. It may be, that at a time when h 
alienated or willed away, there may not 
have been a definite demarcation of the 
sons; but certainly he would be entitled 
to a particular share along with other 
coparceners which could be given effect to 
by various modes of disposition, That pre- 
supposes that he had got an independent 
right by birth which might be dormant 
in certain cases and patent in other cases. 
From the foregoing what becomes ap- 
parent is that notwithstanding the adop- 
tion, a person in Mitakshara family has 
got a vested right even in the undivided 
property of his natural family which on 
adoption he continues to have a right 
over it. This, in our judgment, is the un-; 
divided interpretation which has to be 
placed upon the provisions enacted in the 
provisa (b) to Section 12 of the Act; and 
to construe otherwise, would be causing 
violence to the explicit expression given 
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in the language of the said proviso, If that 
is so it follows that Sree Rama Prasad 
who would be entitled from his natural 
family as a coparcener by virtue of vest- 
ing,-would continue to have a right over 
it and that property will have to be taken 
into account for the purpose of computa~ 
tion of the holding of the adoptive family. 


‘It, a fortiori, follows that the extent of 


the property vested in Sree; Rama Prasad 
will have to be excluded from the holding 
of the father or the brother as the case 
may be in the natural family of the said 
Sree Rama Prasad, In the view 
we have taken, the order under 
revisions is manifestly | misconceiv- 
ed and the same _ is į set aside. In 
view of our answer, the Civil Revision 
Petitions may be posted before any learn- 
ed single Judge for due adjudication of 
the other points -raised in |the CRPs., in 
the light of the’ observations made ath 
regard to the point under reference. The 
referenee is accordingly answered, 


Reference answered accordingly. 


i 
t 
i 
t 








AIR 1981 ANDHRA FERADESH 2g 
SEETHARAMA REDDY, J. 


State of Andhra Pradesh, | Petitioner v. 
Penumatsa Venkata Raju, Respondent, 


Civil Revn. Petn. No, 4010 of 1979, D/- 
92-1-1980.? 


A. P. Land Reforms (Ceiling on Agri- 


` cultural Holdings) Rules (1947), R. 16 (9) 


— Provision is mandatory — Service or 
communication to counsel of declarant is 
not service or communication to bo 
party as contemplated by R. 16 (9) — 
absence of proper service of order mira 
by primary tribunal, limitation for filing 
appeal does not start. AIR 1978 NOC 
158 : 1978 LS (AP) 43 Foll, (A. P. Land 
Reforms (Ceiling on Agricultural Hold- 
ings) Act (1 of 1973), S. 20) (3) ). 


(Para 2) 

Cases Referred: Chronological Paras 
AIR 1978 NOC 158: (1977) 2 AP- LI 
(Notes) 67: 1978 LS (AP)! 43 2 


Govt, Pleader, for Petitioner, 
ORDER :— The only point that arises 
for consideration is whether service or 


Against order of Land Reforms Appel- 
late Tribunal, West Godavari-I, Bhima- 
varam, D/- 16-3-1979. 
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communication to the counsel of the de- 
clarant is the proper service or com- 
munication to the party within the mean- 
ing of Rule 16 (9) of the Rules framed 


under the Land Ceiling Act, Rule 16 (9) 
reads under; 
“Every notice or summons issued or 


order passed by the Tahsildar, Revenue 
Divisional Officer, District Collector, Tri- 
bunal or Appellate Tribunal, as the case 
may be, shall be served or communicat- 
ed to the persons concerned either by 
personal delivery to him or where the 
above course is not feasible, by sending 
it by post under the certificates of post~ 
ing to his address at the last known place 
of residence”, 


2. It is quite evident from the above 


rule that a particular mode has been pre- . 


scribed by the statute and non-compli- 
ance of the statutory rule would nullify 
the proceedings. This view has been 
taken by this Court on more than one 
occasion. My learned brother Madhava 
Reddy J. in K. Chinna Nagiah v. Spl 
Tahsildar (LR), Markapur, (1977) 2 APLJ 
Notes) 67: (AIR 1978. NOC 158) held 


A.L R.. 


that service on the counsel for the de-|’ 


clarant is not a service at all. I am not 
persuaded to take a view at variance 
with the aforesaid observation. The pro- 
visions are mandatory. In the case be- 
fore me admittedly, the fact is that com- 
munication was made to the counsel. 
Therefore, it is quite apparent, that there 
~is no service or communication to the 
party as contemplated by the aforesaid 
rule. If there is any delay in filing the 
appeal, it is said to be after obtaining a 
copy of the order served on the counsel! 
for the declarant. It cannot be consider- 
ed as delay at all. In fact, the limitation 
starts from the time when the order made 
by the primary tribunal has been pro- 
perly served or communicated within 
the meaning of Rule 16 (9). Since that 
is conspicuous by absence, there is no 
starting point of limitation at all in this 
case, 


~~ 


3. The contention of the learned Gov- - 


ernment Pleader is therefore rejected. 
The Civil Revision Petition: is dis- 
missed, Ne costs, Advocate’s fee Rs. 150. 


t 


Petition dismissed. Ñ 
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_ SEETHARAMA REDDY, J, 
Deekonda Anoopkumar, Petitioner v., 


The State of Andhra Pradesh, Respon- 
dent. 

Civil Revision Petition No, 844 of 1980, 
D/- 16-6-1980. l 

Andhra Pradesh Land Reforms (Ceiling 
on Agricultural Holdings) Act (1 of 1973), 
Section 21 — New point after remand by 
Court of revision — Maintainability. 


Where there is a finality of the deter- 


~ mination of the holding and thereafter 


when. surrender proceedings are initiated, 
no fresh point shall be allowed to be 
agitated. But, where there is finality 
with regard to the adjudication of the 
declaration on its merits and if there is 
a remand order passed by the revision 
Court, for the first time a fresh point 
may be allowed to be agitated even 
though that point has not been agitated 
hitherto, nor covered by the remand 
order. (1980) 2° Andh WR 123 Rel. on. 
Observations in 1980 (1) AP LJ 257 held 
to be obiter and not laying down good 


law. (Para 3) 
Cases Referred: Chronological Paras . 
1980 (1) AP LJ 43 (SN): (1980) 2 Andh 
WR 123 2 
1980 (1) AP LJ 412 2 
1980 (1) AP LJ 257 2 


N. Subba Reddy, for K., Raga Reddy, 
for Petitioner; Government Pleader, for 
Respondent, 


ORDER :— The question that falls for 


,. tonsideration in this case is whether it 


would be competent for the Tribunal to 
adjudicate upon a point sought to be 
raised for the first time on remand 
though the remand order did not pertain 
to the same, nor the point was agitated 
on the first round, The relevant facts in 
brief are: The revisionist herein on a 
declaration filed, claimed certain reliefs, 
Aggrieved by some, he preferred an ap- 
peal and not satisfied with the appellate 
order, went in revision, In the revision 
certain points were argued and the re- 
visional Court remanded the matter to 
the primary Tribunal It is at that stage 
_ for the first time the question was raised 


& with regard to the classification of 


S. Nos, 271, 274, 275 and 278 of Dhar- 
mavaram village contending that they 
have been wrongly classified as wet lands 
instead of dry. Though the primary Tri- 
bunal rejected to entertain both on merits 


IX/JX/E762/80/DHZ 
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as well as on the ground that on remand 
it was not competent for the revisionist 
to agitate-for the first time, but the Ap- 
pellate Tribunal on the contrary held 
that though as per the decided cases of 
this Court the lands which are localised 
as ‘irrigable dry’ and no water has been 
supplied nor any wet crop has been rais- 
ed, shall have to be classified as dry 
only, nevertheless held that these survey 
numbers though will have to be classi- 
fied as dry, but since this was not can- 
vassed at the first instance but only 
sought to be agitated for the first time 
after remand, the revisionist is preclud- 
ed from doing so, as it would not be com- 
petent for the Appellate Tribunal to en= 
tertain the same. Hence this revision, 


2. The learned counsel for the peti< 
tioner Sri N. Subba Reddy relied on cer- 
tain decisions of this Court favouring this 
point. In B. Papaiah v. State of A. P., 
1980 (1) AP LJ page 43 (SN) it has been 
held by Madhava Reddy, J. as under; 


“The three questions which affect the 
computation of the declarants’ holding 
were not considered by any of the Tri- 
bunals. When these questions were not 
considered and disposed of by the Pri- 
mary Tribunal or by the Appellate Tri- 
bunal when it made the order of remand, 
the Appellate Tribunal is not precluded 
from considering the same unless the 
order of remand even on the questions 
which were not considered and disposed 
of by the Appellate Tribunal when 
making the order of remand, precluded 
the Appellate Tribunal from considering 
the same, From the wording of sub-sec- 
tion (2) of Section 105, C. P. C. it cannot 
be said that all such matters which could 
have been raised but were not raised 
were also decided by the Court passing 


` the order of remand and that the Court 


hearing the appeal against the order 
made by the Primary Tribunal on re- 
mand was precluded from entertaining 
those points and considering the same ‘on 
merits merely because the order of re- 
mand has become final and has not been 
questioned by way of further revision, 
The order of remand is final only as re- 
gards matters which have been decided 
by the order of remand, and not with 
respect to matters which were never con- 
sidered and disposed of. Under the. Act, 
no appeal lies against the order made by 
the Appellate Tribunal, only a revision 
lies to the High Court, In such a case, 
S. 105 (2) has no application it does not 
debar a party from raising the points,” 
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The learned counsel further relied on a 
decision in Chenchi Reddy, v. State of 
A. P., 1980 (1) AP LJ 257, Wherein 
after posing the question; namely, “The 
sole point that arises in this revision is 
whether certain points with: reference to 
the holding which were not initially 
raised but were subsequently sought to 
be raised at the time when : the matter 
was remanded by the revision Court, 
could be allowed to be agitated”, it has 
been held: A - 

“So construed, I have no hesitation in 
holding that the revision petitioner is 
entitled to reagitate the points even at 
the time when the matter is sent back to 
the Tribunal on a ground which is quite 
extraneous to ithe new points.” 

_It may, however, be noticed that in the 
very judgment, an observation, which is 
-an obiter dictum, has further been made 
as under: t 

"This is also evident from the provi- 
sions enacted in sub-rule (9) of Rule 16. 
Therefore, it is inherent in the very 
scheme of the things that matters even 
though for some reason or other were nob 
and could not be raised could neverthe- 
less be raised and could be got decided by 
the respective forums provided under the 
statute till the excess land surrendered 
gets vested by way of acceptance oF 
otherwise in the Government”. 


This observation is no more a good law 
in view of the decision iof Madhava 
Reddy, J., in B. Papaiah v. State of A. P, 
(4980) 1 APLJ 43 (SN)) and also 
in view of my later decision in M, 
Anjaiah v. State of A. P., 1980 (1) APLJ 
412 wherein I have held that the applica- 
tion filed at the time of surrender pro- 
ceedings for rectifying the wrong classi- 
fication of lands, if it was hot urged af 
the original enquiry in any of the Tribu- 
nals. is not maintainable. 


3. What becomes manifest from the 
above case law is that where there is a 
finality of the determination of the hold- 
ing and thereafter when surrender pro- 
ceedings are initiated, no fresh point shall 
be allowed to be agitated. But, however, 
where there is finality with regard to the 
adjudication of the declaration on its 
merits and if there is a remand order 
passed by the revision Court, for the first 
time a fresh point may be allowed to be 
agitated even though that point has not 
been agitated hitherto, nor covered by the 
remand order. I respectfully agree with 
the decision laid down by Madhava Reddy, 
J, gted above. In the light of the above 
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it is certainly competent for the Tribunals 
below to decide about the classification of 
the above enumerated survey numbers as 
to whether they have to be classified as 
wet or dry. Since there has been already 
an adjudication by the Appellate Tribunal 
and very rightly so in the light of the 
decisions of this Court, these survey 
numbers which are localised as irrigable 
dry and no wetcrop has been raised, nor 
any Government source of water has been 
used, such lands will have to be classified 
as dry only. The matter is, therefore, re- 
manded to the primary Tribunal for due 
recomputation by treating the aforesaid 
four survey numbers as dry. 


4. In the result, the Civil Revision 
Petition is allowed and remanded. No 
costs, Advocate’s fee Rs. 150/-. 


Revision allowed, 
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CHENNAKESAV REDDY AND 


RAMACHANDRA RAJU, JJ. 


K. Bheema Raju and another. Peti- 


tioners v, Government of Andhra Pra- 


desh and others, Respondents. 
Writ Petn, No, 5587 of 1979, D/- 20-8- 
1980. - 


{A) Constitution of India, Art. 309 — 
A, P. Law Officers (Recruitment, Condi- 
tions of Service and Remuneration) Rules 
(1967), R. 7 (c) (as amended by G.O.Ms. 
No. 1314 dated 25-8-77) — West Goda- 
vari District Revenue Manual Chap. 17 
— Appointment of Asstt. Government 


Pleader by Collector outside West Goda- ? 


vari District headquarters on basis of 
panel of Advocates submitted by Tahsil- 
dar through Revenue Divisional Officer is 
illegal] — Appointment should be made 
on recommendation of District Judge as 
envisaged in R, 7 (c). $ 


R. 7 (c).read with Form of agreement 
to be executed by the Asstt. Govt, Plea- 
der after his appointment clearly indi- 
cates that the appointment of Asstt. Govt. 
Pleader by the District Collector in the 
Courts of Sub-Judge and District Munsif 
situated outside the District headquarters 
should be made on the recommendation 
of the District 
the Rules shows that the procedure pre~, 
scribed under the West Godavari District 
Revenue Manual Ch. 17 for appointment 
of Asstt, Govt. Pleader by the Collector 
on the basis of panel of Advocates sub- 


JX/KX/F88/80/GNB 
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Judge. The preamble to ` 


t, 
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mitted by the Tahsildar through the Re- 
venue Divisional Officer has been super- 


„_Seded by the Rules and is no longer in 


= force, 


r 


' the said post 


g amended by G. O. Ms. 


Therefore appointment of Asstt, 
Govt. Pleader by the West Godavari Dis- 
trict Collector in Courts of Sub-Judge 
and District Munsif situated outside the 
District headquarters by following the 
aforesaid procedure is illegal being in 
violation of R. 7 (c). The said appoint- 
ment should be made on the recommen- 
dation of the District Judge as envisaged 
in R. 7 (c). ATR 1979 SC 1871, Rel. on, 

` W. P. No. 6089 of 1978, D/- 4-7-1979, 
(Andh Pra), Ref. (Paras 11, 12, 14), 


(B) Constitution of India, Arts, 226 
and 309 — A, P. Law Officers (Recruit- 
ment, Conditions of Service and Re- 
muneration) Rules 1967, R. 7 (©) (as 
No, 1314 dated 
25-8-1977) — District Collector appoint- 
ing Advocate as Asstt. Govt. Pleader in 
violation of R. 7 (C) on 6-8-1978 — Writ 
petition by other Advocates challenging 
validity of appointment filed on 6-8-1979. 
— Since matter involved fundamental 
right to public office and violation of 
legal procedure to be adopted in appoint- 
ment to public office delay in filing peti- 
tion held could not deter High Court in 
granting relief and rendering justice. 
AIR 1970 SC 898 Rel. on. (Para 14) 


Cases Referred: Chronological Paras 
AIR 1979 SC 1871 10 


(1979) WP No. 6089 of 1978, D/- 4-7- me 


(Andh Pra) 
AIR 1970 SC 898 13, 4 


ya T. Ramakrishna Rao, for Petitioner; 
Govt. Pleader, (for Nos. 1 and 2) and K. 
Ramaswamy, (for No. 3) for Respondents. 


REDDY, J.:— The petitioners are ad- 
vocates practising in the Civil and Crimi- 
nal Courts at Tanuku. A Court of Subor- 
dinate Judge-cum-Assistant Sessions 
Judge and a Court of District Munsiff are 
focated in Tanuku. The Bar at Tanuku 
has a strength of about 45 members. 


‘2 Consequent on the expiry of the 
term of office of the Assistant Govern- 
ment Pleader for the Courts of the Sub- 
bordinate Judge and District Munsif at 
Tanuku held by one Y. Rajagopal Rao, 
of Assistant Government 
Pleader fell vacant on 12-8-1978. This 
post has to be filled up by direct recruit- 
ment from the Bar i. e., the Legal practi- 
fioners of the District under Rule 7 (a) 
of the Andhra Pradesh Law Officers 
(Recruitment. Conditions of Service and 
Remuneration) Rules, 1967, hereinafter 
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referred to as “the Law Officers Recruit- 
ment Rules”. The District Collector 
West Godavari, by his letter dated 29-6- 
1978 requested the Tahsildar to send up 
proposals through the Revenue Divisional 
Officer, Kovvur to fill up the post of As- 
sistant Government Pleader. The Tah- 
sildar, Tanuku, invited applications from 
the members of the Bar at Tanuku in 
the prescribed pro forma. About 18 ad- 
vocates practising at Tanuku including 
the second petitioner submitted the bio 
data in the prescribed form to the Tah- 
sildar, Tanuku. Some members of the 
Bar protested against this procedure of 
calling for applications by the Tahsildar 
instead of calling for a panel of names 
from the Judicial Officers of the Civil 
Courts at Tanuku. Some members of the 
Bar like the first petitioner did not ap- 
ply.. The Tahsildar, on receipt of the 
applications, it appears, recommended a 
panel of 4 names to the Revenue Divi- 
sional Officer, Kovvur, keeping the pre- 
vious incumbant’s name ie, Y. Raja- 
gopal Rao as the first name in the panel 
and the name of the third respondent 
viz, I. Rama Krishna Rao as the second. 
The District . Collector, on a considera- 
tion of the proposals submitted by the 
Tahsildar appointed the 3rd respondent 
as the Assistant Government Pleader, in 
his proceedings Roc. No. 3.7349/78 dated 
6-8-1978 for a period of three years from 
the date of appointment. By the said 
order, Ramakrishna Rao was also re- 
quested to execute an agreement on 
Rs. 5 non-judicial stamp in the form 
prescribed under the Law Officers Re- 
cruitment Rules. In this writ petition 
the legality of the said appointment of 
Assistant Government Pleader is assailed, 


3. The learned counsel for the peti- 
tioners firstly submits that Rule 7 of 
the Law Officers Recruitment Rules con- 
fers a blanket power on the District Col- 
lector without laying down any puide- 
lines or criteria for eligibility or the cri- 
teria for selection to the post of Assis- 
tant Government Pleader to be followed 
by the appointing authority in making 
the appointment of Assistant Govern- 
ment Pleader. According to him, Rule 6 
prescribed the procedure laid down for 
eligibility and selection in respect of re- 
cruitment of Law officers in the District 
Courts and City Courts and in practice 
and by convention the District Collector 
in all other Districts of Andhra Pradesh 
before making appointment of Assistant 
Government Pleaders in the Courts out- 
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| 
side the District headquarters calis for a 
panel of Advocates suitable for the said 
appointment from the Judicial Officers 
of those Courts situated outside the Dis- 
trict Headquarters and the/said procedure 
was in tune with Rules 5 and 6 as the 
Judicial Officers of those Courts know 
the merit and ability of the Advocates 
practising in their courts, | According to 
him, it was only in West |Godavari Dis- 
trict that there was a significant depar- 
ture from the said healthy convention 
and the Collector in West |Godavari Dis- 
trict calls for a panel of Advocates from 
the Tahsildar of the Taluq| headquarters 


through the Revenue Divisional Officer. ` 





According to him, it was |an arbitrary 
exercise of power giving rise to unpre- 
_ dictability and uncertainty! bordering on 

the whims and fancies of the District 
Collector to make appointments of Law 
Officers of his choice without any legal 
basis or principles. Thus it is contended 
that Rule 7 confers an unbridled and un- 
fettered and absolute power on the Dis- 
trict Collector in respect of the appoint- 
ment of Law Officers, inasmuch as it does 
not either lay down any guidelines for 
selection of the advocates jfrom the Bar 
or provides any machinery| or procedure 
for selection on any known principles of 
law. Therefore, such conferment of 
blanket power of appointment on the 
District Collector under , Rule 7, it is 


argued, was violative of the fundamental 
rights of the petitioners under Articles 


14 and 16 of the Constitution, 


4. Secondly, the learned counsel for 
the petitioners pleads that Rule 7 (c) of 
the Law Officers Recruitment Rules was 
amended by G., O. Ms. No. 1314 dated 
25-8-1977 and that under the amended 
form of agreement which has to be ex- 
ecuted by the person appointed as As- 
ae Government Pleader under Rule 

¥ (c) the recommendation of a candidate 
by the District Judge is a condition pre- 
cedent for the appointment of. Assistant 
Government Pleader, Therefore it is 
submitted, any appointment of Assistant 
Government Pleader made |without such 
recommendation is illegal, 

5. On the other hand,! the Tearned 
Government Pleader submits that a Divi- 
sion Bench of this Court in W. P, No. 
6089 of 1978 on 4-7-1979 upheld the con- 
stitutional validity of R. 5 in respect of 
the appointment of Law Officers in the 
High Court by. the Government from 
the Bar, that Rule 5 is in the same 
terms as R, 7, and, therefore, the conten- 
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tion that Rule 7 is violative of Articles 
14 and 16 is no longer res integra, 
As regards the second contention that the . 
recommendation of a candidate by the = 
District Judge concerned is a condition 
precedent for the appointment of Assis= 
tant Government Pleader under Rule 7 
after the amendment by G. O. Ms. 
No. 1314 dated 25-8-1977, the learned 
Government Pleader submits that under 
Chapter XVII of the Revenue Manual of 
West Godavari District, norms have been 
prescribed for the appointment of Assis~ 
tant Government Pleaders in Annexur@ 
V of the said Manual, that the appoint- 
ment of Assistant Government Pleaders 
is on the recommendations of the Tah~ 
sildar and the Revenue Divisional Officer 
in accordance with the instructions con- 
tained in the Revenue Manual, and that 
the annointment made without the re- * 
commedation of the District Judge is not 
ultra vires of Rule 7. 


6. Therefore, the two questions that 
arise are: (1) whether Rule 7 of the Law 
Officers Recruitment Rules is violative of 
Articles 14 and 16 of the Constitution; 
and (2) whether the procedure adopted 
by the District Collector, West Godavari, 
in the appointment of Assistant Govern- 
ment Pleader is violative of Rule f. 


7. It would be more convenient to 
take up the second question first and ex- 
amine its depth and soundness, It is, 
therefore, necessary to look at the re- 
levant rules in the Law Officers Recruit- 
ment rules: 


8 By G. O. Ms. No. 1487 dated 31st» 
August, 1967 the Law Officers (Recrit~ 
ment, Conditions of Service and Re- 
muneration) Rules, 1967, were issued by 
the Governor of Andhra Pradesh in ex- 
ercise of the powers conferred by the 
proviso to Article 309 of the Constitution 
of India and in supersession of all pre- 
vious orders on the subject. Rule 2 (i) 
defines “Assistant Government Pleader™ 
to mean, a person appointed by the Dis- 
trict Collector to conduct cases in the 
Courts of Subordinate Judges and in the 
Courts of District Munsifis. Rule 2 (iv) 
defines “Government Pleader” to mean, 


a person appointed for work on the civil 4 l 


side in the High Court of Andhra Pradesh 
or District Court in any administrative 
Court and includes an Additional Gov- 
ernment Pleader and an Assistant Gov~ 
ernment Pleader. Under Rule 2 (vii) 
“Law Officer” is defined to mean, a.law 
officer appointed to conduct cases on bes 
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half of the Government and includes a 


Government Pleader, and a Public Pro- 
,_ Secutor, Rule 5 prescribes the procedure 


= for the appointment of Law Officers in’ 


the High Court, while Rule 6 prescribes 
the procedure for the appointment of 
Law Officers in the District Courts and 
City Courts subordinate to the High 


Court. Rule 7 which is more relevant 


for our ‘purpose deals with the appoint- 
ment of Assistant Government Pleaders 
in the Courts of Subordinate Judges 
situated outside the district headquarters 
and in the Courts of District Munsiffs. 
Rule 7 reads as follows: 


7. Anpointment of Assistant Govern- 
ment Pleaders in the Courts of Sub- 
Judges situated outside the district head- 
quarters and in the courts of District 
s~ Munsiffs:— (1) In the case of appoint- 
ments of Assistant Government Pleaders 
in the Courts of Subordinate Judges, 
situated outside the district headquarters 
and in the courts of District Munsiff — 

(a) Appointment shall be made by the 
District Collector concerned from among 
the legal practitioners of the district for 
an initial term of three years which may 
be followed by reappointment for: a 
second term of three years if the work 
of the law officer concerned is satisfac- 
tory, there being no further reappoint- 
ment, though, in exceptional cases, the 
appointment for a third term may also 
be made; 


Note: A person who is holding an 
office of a member in a Municipal Cor- 
poration, Municipal Council, or Commit- 

tee, Zilla Parishad, Panchayat Samithi 
or any other local authority shall not be 
eligible for appointment so long as he 
holds that post. . 

(b) persons over sixty. years of age 
shall not be ordinarily reappointed; 

(c) the person appointed shall be re- 
quired to execute an agreement in writ- 
ing in the form given in Appendix-I, 

(2) The service of the Assistant Gov- 
ernment Pleaders appointed under sub~ 
rule (1) shall be terminable on two 
months’ notize, in writing on either side, 

9. By G. O. Ms. No, 1314, dated 

. 25-8-1977 the Law Officers Recruitment 
Rules, 1967 were amended and by the 
said amendrnent, the form of agreement 
given in the Appendix under Rule 7 (c) 
of the Rules was substituted. The form 
of Agreement now reads: 

“The agreement for rendering service 
to the State in all suits or petitions en- 


K, Bheema Raju v, Govt, of A, P. 


A. P. 27 


trusted to Sri.....sesesssessereeee for and on 
behalf of the State of Andhra Pradesh, 


This agreement executed by Sri..... 
son of Advocate 
practicing At ..ceccecsecceccnccece in favour of 
the Governor of ‘Andhra Pradesh repre- 
sented by the District Collector 
being the Chief Executive 
Authority of the District empowered to 
enter into and sign the agreement on be- 
half of the Governor of Andhra Pradesh 
representing the State of Andhra Pra- 
desh, 


Whereas Sri cciscsccoccsorsoronrsnorsccecenseses 


Sressosoosesrasesosunuanesaseosoonoso 


“And whereas the candidature of Sri 


naer 


aacososonoseno 


E EOT TE on recom- 
mendation having been made by the Dis- 
trict Judge ........008 testid the District Col- 


lector vies ciciseveneavenes . had agreed that his 
services may be retained by the Govern- 
ment to appear, conduct and defend or 
prosecute for and on behalf of the State 
of Andhra Pradesh in all the suits, ap- 
plications or al] other proceedings con- 
nected with or incidental thereto in the 
court of ...... ereen ANG that he agreed 
to abide by the terms and condittons 
Prescribed hereunder. 

(i) to (ix) 


Weeenrnecenesseee 


10. It is the contention of the learned 
counsel for the petitioners that the ag- 
reement which forms part and parcel of 
Rule 7 (c) specifically envisages the ap- 
pointment of an Assistant Government 
Pleader on the recommendation of the 
District Judge concerned in all the Dis- 
tricts in the State of Andhra Pradesh, 
and the practice followed by the District 
Collectors, while making the appoint- 
ments of Assistant Government Pleaders 
in the Courts outside the District Head- 
quarters is by calling for a panel of ad- 
vocates suitable for the said appoint- 
ments from the presiding officers of those 
Courts situated outside the District Head- 
quarters, and that the said well establish- 
ed practice and procedure incorporated 
in Rule 7 (c) has been violated only in 
West Godavari Dist. The agreement pre- 
scribed under Rule 7 (c) by the amend- 
ment to the Law Officers Recruitment 
Rules made under G. O. Ms. No. 1314 


dated 25-8-1977 clearly envisages recom- 


mendation of a candidate by the District 
Judge for appointment as an Assistant 
Government Pleader. Indeed it recites 
that “the District Collector had agreed 
for the appointment only on recom- 
mendation having been made by the Dis- 
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trict Judge.” In other words, in the ab- 
sence of a recommendation; of a candidate 
by the District Judge the Collector would 
not have agreed for the retention of his 
services by the Government to appear, 
contend, defend and prosecute on behalf 
of the State, It appears to us that 
Rule 7 (c) and the form prescribed there- 
in is based on the salutary principle that 
the presiding officers of the Court have 
the occasion to assess the preformance of 
the practising advocates, better than the 
executive officials who have no occasion 
to watch their work. The Supreme 
Court in Mundrika Prasad v. State of 
Bihar, (AIR 1979 SC 1871)' dealing with 
the Bihar Government’s Law Officers 
Rules, which provide for consultation of 
the District Judge, observed: 


“It is heartening to notice that the 
Bihar Government appoints these law- 
yers after consultation with the District 
Judge. It is in the best interest of the 
State that it should engage competent 
lawyers without hunting | for political 
partisans regardless of capability. Pub- 
lic offices — and Government Pleadership 
is one — shall not succumb to Tammany 
Hall or subtler spoils system, if purity in 
public office is a desideratum. After all, 
the State is expected to fight and win 
its cases and sheer patronage is misuse 
of power. One effective method of achi- 
_eving this object is to act on the advise 
of the District Judge regarding the choice 
of Government Pleaders,” '_ 


31. We have no doubt in our minds 
that although the rule does not 
cally provide for consultation or recom- 
mendation of the District Judge in the 
matter of appointment of Assistant Gov- 
ernment Pleaders, the clause regarding 
the recommendation of the District Judge 
was incorporated in the form of agree- 
ment prescribed under the ‘Rule to achi- 
eve the object of obtaining’ the services 
of competent lawyers without hunting 
for political partisans regardless of capa- 
bility which alone would be the result 
in case the appointment is made purely 
on the recommendation of the loeal Re~ 
venue Officials. However, .the learned 
Government Pleader attempts to uphold 
the appointment of the third respondent 

_on the ground that the Collector who is 
the competent authority to appoint under 
Rule 7 has made the appointment, and 
that Rule 7 does not contemplate con- 
sultation with any judicial : officer. Ac- 
cording to him, as per Part II Chapter 17 
of the District Revenue Manual, the Col- 
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Iector has to follow the administrative 
guidelines provided therein, and there- 
fore, the appointment of the third re~- 


spondent made after following the admi- > 


nistrative guidelines provided by the 
West Godavai District Revenue Manuał 
Part II is unguestionble. We do not 
think that the contention of the learned 


Government Pleader is well merited. 


12. The preamble of the Law Officers 
Recruitment Rules clearly says that the 
rules made by the Governor of Andhra 
Pradesh in exercise of powers conferred 
by the proviso to Art. 309 of the Con- 
stitution of India are in supersession of 
all previous orders on the subject. An- 
nexure V of the Revenue Manual was 
issued on 8-9-1966 long prior to the issue 
of the G. O. Ms. No. 1487 dated 3ist 
August, 1967, under which the aforesaid 
rules under Article 309 were framed. 
Therefore, the norms prescribed by the 
Annexure V of Revenue Manua] were no} 
longer in force. 


13. The learned Government Pleader, 
however, submits that the petitioners are 
not entitled to the relief under Article 
226 of the Constitution as they are guilty 
of laches and lack of bona fides. He 
submits that the third respondent was 
appointed as Assistant Government Plea- 


der on 6-8-1978 and. the writ petition ` 


filed by the petitioners was on 6-8-1979 
without any explanation and so for the 
unexplained delay in approaching this 
Court, the writ petition ought to have 
been dismissed in limine. The learned 
counsel further pleads that the peti- 
tioners are advocates and they were alle 
acquainted with the procedure in making 
the appointments and so they ought to 
have been more vigilant in approaching 
this Court at the earliest point of time 
Placing reliance on the decision of the 
Supreme Court reported in Tilokchand 
Motichand v. H. B. Munshi (ATR 1970 SC 
898) he submits that the avoidable delay 
of the petitioners disentitles them to in- 
voke the discretionary remedy under 
Article 226 of the Constitution. In any 
event, he submits that one Suryanara- 
yana Murthy, Advocate, earlier filed 
W. P, No. 4612 of 1978 and then he with- 
drew that writ petition on 27-3-1979 and 
filed another W. P. No. 2904 of 1979 
which was dismissed in limine on 6-4- 
1979 and that the present writ petition 
was filed on 6-8-1979 only under the in- 
stigation of the said Suryanarayana 
Murthy and therefore it was not a bona 
fide one. It is true that one Suryanara- 


s 


w 


x? 


. Pleader, Tanuku. 
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` yana Murthy earlier filed the. aforesaid 


two writ petitions, the first of which i. e., 
W. P. Nọ. 4612 of 1978 was dismissed as 
withdrawn and the second was dismissed 
with the observation that the petitioner 
viz., Suryanarayana Murthy was himself 
an applicant for the post and furnished 
bio data in the precribed form and 
came forward with the writ petition, 
because he did not succeed in his attempt 
to get the post of Assistant Government 
Pleader. The Bench observed: 


“Having failed in his attempt to get 
the appointment of the Assistant Gov- 
ernment Pleader although he also sub- 
mitted his application to the Tahsildar, 
Tanuku, with his bio data, he has rushed 
to this Court to file this writ petition 
with a view to see that the 5th respon- 
dent, the successful candidate, should 
not function as the Assistant Government 
His aim and object 
seems to be that though he has not got 
the appointment of the Assistant Gov- 


ernment Pleader, Tanuku he should see- 


that the 5th respondent should not get 
that job for which he tried and failed. 
From the very admitted facts, we are 
of the view that his application is also 


‘not bona fide.” 


14, Therefore, under these circum- 
stances this Court held that the applica- 
tion filed by the said Suryanarayana 
Murthy was not a bona fide one. But in 
this case, the first peittioner was not an 
applicant for the post and in fact he had 
protested against the procedure adopted 
by the District Collector in the matter 
of appointment of the post of Assistant 
Government Pleader by calling for ap- 
plications by the Tahsildar. Therefore, 
in such circumstances, it in not possible 
to hold that this writ petition filed by 
the’ Ist petitioner isnota bona fide one 
nor are we prepared to hold that the writ 
petition is vitiated by “avoidable delay 
and is liable to be rejected. It is true 
that being Advocates the petitioners 
ought to have approached this Court 
much earlier, but in a matter which in- 
volves the fundamental right to public 
office and violation of legal procedure to 
be adopted in the matter of appoint- 
ment to public office — and it is now well 
settled that the post of Law Officer is a 
public office under the State within the 
meaning of Article 16 of the Constitution 


}— we do not think that the delay should 


deter us in granting the discretionary re- 
lief and rendering justice. (Vide Tri- 
lokchand v, Munshi,- AIR 1970 SC 898). 
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We have, therefore; no hesitation in re- 
jecting the contention of the learned 
Government Pleader and in declaring 
that the procedure followed in the ap- 
pointment of the third respondent as As- 
sistant Government Pleader is in viola- 
tion of Rule 7 {c) of the Law Officers Re- 
cruitment Rules. The said appointment 
is, therefore, quashed and the District 
Collector, West Godavari, is directed to 
make a fresh appointment after consulta- 
tion with the District Judge in confor- 
mity with the Rules. The 3rd respondent 
shall, however, be continued in office 
until such fresh appointment is made. 


15. In view of the conclusion we have 
reached on the second question, we re- 
frain to express our opinion on the first 
question; whether Rule 7 is violative of 
Articles 14 and 16 of the Constitution, 


16. The Writ Petition is, therefore, 
allowed with costs. Advocate’s fee 
Rs. 250. R-1 shall pay the costs, 


17. The learned Government” Pleader 
makes an oral application for leave to 
appeal to the Supreme Court of India. . 
In our opinion no substantial question of 
law of general importance which requires 
to be decided by the Supreme Court of 
India is involved in this case. The Ap- 
plication is, therefore, rejecied. 


Petition allowed. 
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Rolla Ramakrishna Rao and others, 
Appellants v, Challagalla Brahmavathi, 

Respondent, 


A. A. O. No. 142 of 1978, D/- 25-7-1980* 

Civil P. C. (5 of 1908), O. 21, R. 90 (3) 
— Application by judgment-debtor under 
R. 90 questioning sale of his house on 
number of grounds — Grounds being 
other than those which he could have 
taken on or before proclamation of sale— 
Rejection of application under R, 90 (3) 
after hearing counsel fer judgment-de- 
btor and without numbering it is invalid 
— Court directed to number application 
and hold enquiry after giving oppor- 
tunity to both parties, (Paras 2, 3) 


C. Poornaiah for Appellants; M. Jagan- 
nadha Rao, for Respondent. 


*Against order of Ist Addl, Sub, J. 
Kakinada, D/- 17-3-1978. 


JX/KX/¥F89/80/GNB 
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GANGADHARA RAO, J.:— This ap- 
peal is filed by the judgment-debtors 
questioning the order of the Subordinate 
Judge, Kakinada, dismissing. their peti- 
tion under Order 21, Rule i90 C, P, C. 
even without numbering if,' The judg- 
ment-debtors filed a petition under Order 
21, Rule 90 C. P. C., questioning the sale 
of their house property on a number of 
grounds, The learned Judge heard the 
counsel for judgment-debtors and held 
that there were no grounds to register 
the petition and proceed with the enquiry 
and rejected the petition, , 


2. In this appeal, it is submitted by 
the learned counsel for the appellants 
that the learned Judge erred in not num- 
bering the petition and dismissing it 
without numbering it. It ‘is submitted 
that he should have held an enquiry be- 
fore dismissing the petition. We find 
merit in this contention. I is true that 
‘under Order 21, Rule 90 | sub-rule (3) 
C, P. C. an application to set aside a sale 
need not be entertained) upon any 
ground which the applicant . could have 
-~ }taken on or before the date on which the 
iproclamation of sale was drawn up. But, 
that is not the position here. Therefore, 





it could not be crelected. under sub- 


rule (3). 


3. In the result, we ni aside the 
order of the learned Subordinate Judge 
and direct him to number the petition 
and hold an enquiry after giving oppor- 
tunity to both the parties. ` Accordingly 
the appeal is allowed, but in the circum- 
stances of the case without costs. 


Appeal allowed, 
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Pathuri Gangaraju, Petitioner v, State 
of Andhra Pradesh, Respondent. 

Civil Revn, Petn. No, 5956 of 1979, 
D/- 12-6-1980.” 

(A) A. P. Land Reforms (Ceiling on 
‘Agricultural Holdings) Act,' (1 of 1973), 
Ss. 3 (1), 17 — Alienation — Land given 
away by declarant under compromise de- 
eree after notified date in a suit instituted 
prior to advent of the Act — Such com- 
promise could not amount to alienation 
— Land given away by declarant in com- 


"Against order of Land Reforms Appel- 
late Tribunal, West Godavari III, Kov- 
vur, D/- 5-6-1979. | 


HX/1TX/£166/80/AYP/MVJ 
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promise could not be included in his 
holding, 


A declarant, who was in possession of 
XY land which was the subject matter 
of lis initiated long prior to 24-1-1971 
and which litigation continued beyond tha 
notified date, i, e 1-1-1975 and there- 
after resulted in a bona fide compromise, 
under which the declarant gave away XY 
land cannot be said to bė the 
holder of that land within the meaning 
of ‘holding’ as defined under S. 3 (1) 
Such compromise cannot be construed to 
be alienation within the meaning of Sec- 
tion 17. Till such compromise, none could 
predicate as to in whom the title to that 
Sand was. Case law discussed. (Para 9) 

(B) A. P. Land Reforms (Ceiling on 
Agricultural Holdings) Act (1 of 1973), 
Sec. 17 — Land given to daughter as gift 
by way of pasupukumkuma — Deed of 
pasupukumkuma does not require regis- 
tration — Such land has to be excluded 
from his holding. (Paras 10, 11) 


Cases Referred : Chronological Paras 
AIR 1980 Andh Pra 89 : (1979) 2 a 
(HC) 63 
(1980) CRP No. 6058 of 1979, D/- 1 ioe 
(Andh Pra) 8 
41978) CRP No. 3897 of 1977, DJ- 20-3- 
1978 (Andh Pra) 8 
AIR 1955 SC 481 y 
AIR 1928 Mad 708 7 
AIR 1922 PC 80: 20 All LJ 684 7 
AIR 1922 PC 356 : 21 All LJ 18 7 
(1911) 8 All LJ 552 : 10 Ind Cas 477 (PC) 
7 
M. Jagannadha Rao, for Petitioner; 
Govt. Pleader, for Respondent, 


ORDER :— This revision raises rather a 
vital question, i. e, whether a compro- 
mise decree rendered subsequent to the 
notified date (1-1-1975) in a suit institut- 
ed prior to the advent of the A. P. Land 
Reforms (Ceiling on Agricultural Hold- 
ings) Act, would amount to alienation by 
way of surrender within the meaning of 
Section 17 of the Act. 


2. Before adverting to the contentions 
and counter-contentions, the relevant 
facts in brief may be noticed. There was 
a contest and a rival] contest with regard 
to a will and a rival will as sought to be 
set up bv the petitioner’s father-in-law 
and his brother. Certain suits and counter 
suits were filed. They were O. S. No. 19 
of 1964, O. S. No. 675 of 1962 and O. S. 
No. 769 of 1974. All these suifs were 
elubbed and heard together. The contest 
was with reference to the wills dated 
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7-10-1962 and 20-9-1962, The petitioner 
who claimed the rights through his father- 
in-law, was however, in possession’ of 
three extents of land comprising Ac, 2-40 
cents, Ac. 2-13 cents and Ac, 9-97 cents. 
All these extents were the subject-matter 
of the wills. While so, eventually on 
21-4-1976, a compromise was effected. by 
which two extents, viz, Ac. 2-40 cents 
and Ac. 2-13 cents compromised in 
S. Nos. 678 and 347/2 respectively, were 
given away by the declarant-petitioner 
while retaining Ac. 9-97 cents. No mesne 
profits were to be paid by either of the 
parties. However, at the time when the 
declaration was filed by the petitioner, 
it was stated in the declaration that a 
litigation was pending with regard to 
these three items; and subsequently, after 
the compromise, the compromise decree 


© was filed. It is in this set up that the Tri- 


bunal below came to decide as to whether 
the two extents that were given away by 


the petitioner under a compromise, 
will have to be excluded from 
his holding or not. Both the Tribu- 


nals below held that these were aliena- 
tions within the meaning of Section 17 of 
the A. P. Land Reforms (Ceiling on Agri- 
cultural Holdings) Act, hereinafter refer- 
red to as ‘the Ceiling Act’ and, therefore, 
the same cannot be excluded in comput- 
in~- the holding of the petitioner, Hence 
this revision. 


3. The contentions of the learned 
counsel for the petitioner are, first, the 
compromise is only afamily arrangement 
and, therefore, it cannot amount to aliena- 
tion within the meaning of Section 17 of 

È the Ceiling Act; secondly, it is not sur- 
render or relinquishment of any title but 
giving up of claim under the compromise 
decree and, therefore, it is not prohibit- 
ed by Section 17; and thirdly, there is 
virtually no cross-examination of the 
witnesses so as to establish that the com- 
promise was not bona fide. 


4. The counter-contentions are that 
the compromise is nothing but a surren- 


der or relinquishment within the mean- 


ing of Section 17 and, therefore, as on 
1-1-1975, the petitioner was having title 
over the lands and what was given up or 
relinquished or surrendered on 21-4-1976 
is nothing but the title and if that is so, 
_ on 1-1-1975, he was holding the title and 
therefore the land has to be included in 
the holding of the petitioner. It is next 
contended by the learned Government 
Pleader that under Section 35 of the 
Specific Relief Act, a declaratory decree 
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has been made on 21-4-1976 and, there~ 
fore, whosoever has claim over the pro- 
perty on the notified day will be liable 
to have it shown or included in his hold- 
ing. Since the petitioner is claiming under 
the declaratory decree, he is liable to 
have it included in his holding for the 
purpose of computation, 

5. Before adverting to the arguments 
for and against advanced by the Coun- 
sel, the relevant provisions of the statute 
may be noticed, Section 3 (i) of the Ceil- 
ing Act reads: 

“(i) ‘holding’ means the entire land 
held by a person, — 

Gi) as an owner: 

Gi) as a limited owner; , 

(iii) as a usufructuary mortgagee; 

(üv) as a tenant 

(v) who is in possession by virtue of a 
mortgage by conditional sale or through 
part performance of a contract for the 
sale of land or otherwise; or in one or 
more of such capacities; 

and the expression ‘to hold land’ shall 
be construed accordingly; 

Explanation :— Where the same land is 
held bv one person in one capacity and 
by another person in any other capacity, 
such land shall be included in the hold- 
ing of both such persons;” 

Section 17 of the same Act reads, 

"Prohibition of Alienation of Holding:— 
(1) No person whose holding, and no 
member of a family unit, the holding of 
all the members of which in the aggregate, 
is in excess of the ceiling area as on the 
24th January, 1971 or at any time there- 
after, shall on or after the notified date, 
alienate his holding or any part thereof 
by way of sale, lease, gift, exchange, 
settlement, surrender, usufructuary mor- 
tgage or otherwise, or effect a partition 
thereof, or create a trust or convert an 
agricultural land into non-agricultural 
land, until he or the family unit, as the 
case may be, has furnished a declaration 
under Section 8, and the extent of land, 
if any, to be surrendered in respect of 
his holding or that of his family unit has 
been determined by the Tribunal and an 
order has been passed by the Revenue 
Divisional Officer under this Act taking 
possession of the land in excess of the 
ceiling area and a notification is publish- 
ed under Section 16; and any alienation 
made or partition effected or trust creat- 
ed in contravention of this section shall 
be null and void and any conversion so 
made shall be disregarded. 

(2) For the purpose of determining 
whether any transaction of the nature re- 
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ferred to in sub-s. (1) in relation to a land 
Situated in this State, took place on or 
after the notified date, the date on which 
the document relating to such transaction 
was registered shall, notwithstanding any- 
thing in Section 47 of the | Registration 


Act, 1908, (Central Act 16 of 1908) be 
deemed:to be the date on! which the 
transaction took place, whether such 


document was registered within or out- 
side the State, 

(3) The provisions of sub-section (1) 
shall apply to any transaction of the 
nature referred to therein in execution of 
a decree or order of a civil court or of 
any award or order of any other auth- 
ority.” 


Section 35 of the Specific’ Relief Act 
reads, 
_ “Effect of Declaration:—! A declara- 


tion made under this chapter is binding 
only on the parties to the |suit, persons 
claiming through them respectively, and, 
where any of the parties are trustees, on 
the persons for whom, if in| existence at 
the date of the declaration, : ‘ such parties 
would be trustees.” 
Effect of Section 17: . 
6. From a reading of Section 17 of the 
Act, what becomes apparent is that two 
ingredients must stand out! clearly in 
order to come within the clutches of the 
said section; first; it must be a ‘holding’ 
within the meaning of the | statute; and 
secondly, it must be an alienation, whe- 
ther by way of settlement or surrender. 
Unless these twin attributes are made 
out, the section cannot be ; successfully 
attracted. 
1% “Holding”, as per the definition ex- 
tracted above, means the jentire land 
held by a person in one capacity or other 
as enumerated in the said Sec. 3 (i). In 
C. V. Narayana Reddy v. State of A. P. 
(1979) 2 APLJ (HC) 63 : (AIR 1980 Andh 
Pra 89), a Bench of this Court, while con- 
struing the definition of Section 3 (i) has 
held that the word “otherwise” employed 
in Sec. 3 (i) (v) must be read ejusdem, 
generis with the words which precede it. 
So construed, the possession of the holder 
must be either by virtue of a mortgage 
by conditional sale or through part per- 
formance of a contract for, the sale of 
fand. Therefore, possession, under any 
other circumstances, cannot be held to be 
postulated by this provision. . 
Compromise — Meaning of: 
In Madho Das v. Mukand'Ram, AIR 
1955 SC 481, the Supreme Court held as 
under 5 











D 
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“It is well settled that a ‘compromise . 
or family ‘arrangement is based on: the ` 


assumption that there is an antecedent 
title of some sort in the parties and the 
agreement - acknowledges and | defines 
what that title is, each party relinquish- 
ing all claims to property other than that 
falling to his share and recognising . the 
right of the others, as they had previous- 
ly asserted it, to the portions allotted to 
them respectively. That explains why no 
conveyance is required in these cases to 
pass the title from the one in whom if 


resides to the person receiving it under. 


the family arrangement. It is assumed 
that the title claimed by the person re- 
ceiving the property under the arrange- 
ment had always resided in him or her 
so far as the property falling to his or 
her share is concerned and therefore no 
conveyance is necessary.” : 


Next, in Shanmuga Mudaliar v, Kaveri 
Ammal, AIR 1928 Mad 708, Venkatasubba 
Rao, J., held; 


“Then remains the question, was it 
within the power of Murugammal to 
enter into the compromise upon which 
‘the decree was founded, so that it is 
binding upon the reversioner and can be 
allowed to stand ? The point:is fully dealt 


with in the latest decision of the Privy - 


Council in Ramsumran Prasad v. Shyam 
Kumari, (AIR 1922 PC 356). Their Lord- 
ships held that a compromise not vitiated 
by fraud or collusion, but made bona fide 
for the benefit of the estate and not for 
the personal 
owner is binding on the heirs in rever- 
sion, and that in this respect a compro- 
mise stands on the same footing as a de- 
cree on contest. But for a certain conten- 
tion raised for the plaintiff, I should 
think it scarcely worth my while to refer 
to any further cases. It has been argued 
that on a true construction of the consent 
decree, Thayarammal took only a life 


estate in the properties allowed to her.. 


The argument has been put in this way. 
It was Murugammal that bestowed these 
properties on Thayarammal, who, being 
a female, cannot take the properties with 
full rights of ownership. in the absence 
of “words of sufficient amplitude’: See 
Ramachandra Rao v. Ramchandra Rao. 


(AIR 1922 PC 80). It is needless to decide ' 


whether this rule so stated, without 
qualification regarding gifts to females, is 
sound or not. The argument rests upon a 
fallacy, namely, that Thayaramal obtain- 
ed title as a result of the giving by 
Murugammal, to whem, it ıs assumed, 


ve 
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advantage of the limited: ` 


` 


a981 


the properties then belonged, That this 
contention is utterly unsound is shown by 
the judgment of. the Judicial Committee 


. in Khunni Lal v. Govinda Krishna Narain ' 


(19117-10 Ind. Cas. 477 : (8 -All LJ 552) 
(PC)). The true character of a transac- 


- tion of this kind is not that it confers a 


new distinct title on. the parties to the 
arrangement, but that it merely has the 
effect of curing the imperfection of exist- 
ing title asserted by the parties. In forci- 
ble language, the same idea is expressed 
in the following words by the Judicial 
Committee in Ramsumran Prasad v. 
Shyam Kumari, (AIR 1922 PC 356), to 
which I heve already referred. 


‘It is obvious that to put it, as the re- 
spondents in that case did, that the pur- 
chasers derived title from the daughters 
was begging the question. The property 
belonged to one or other, or possibly 
both, of the parties to the dispute, and 
the compromise proceeded upon the foot- 
ing that it was uncertain in which of 
them the title was. As their Lordships 
put it, it was based on the assumption 
that there was an antecedent title of 
some kind in the parties, and the agree- 
ment acknowledged and defined what 
that title was.” 


From these two decisions cited above, it 
is quite manifest that parties to the dis- 


“pute will only assert clainis and counter- 


claims with regard to right and title to 
the property and till it is finally adjudi- 
cated, it cannot be postulated as to which 


7 property belonged to whom and even if 


it is not adjudicated by the Court but 
resulted in a compromise, the compro- 
mise itself proceeds upon the footing that 
it was uncertain in which of them the 
title was. So, what has been done by vir- 
tue of the compromise was, at best or, at 
worst, the abandonment of claim by the 
parties vis-a-vis certain properties. So, 
what is germane in deciding the case 
within the meaning of Section 17 of the 
Ceiling Act is, whether the petitioner had 
any title whatsoever in regard to the 
S. Nos, regarding which he has abandon- 
ed his claim within the meaning of Sec- 
tion 3 (i) of the Ceiling Act. It is quite ap- 
parent that he could not be attributed 
with any ingredients enumerated in the 


` said section so as to be ‘reckoned as a 


‘holder’ within the meaning of the said 
section; and. secondly it . cannot tanta- 
mount to an alienation, because in order 
to alienate, 4 person must have the title. 
or, even in order to relinquish or enter 
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into certain settlement, one should have 
a determined title in his favour. Since 
the title with regard to the property was 
itself in dispute and it was not crystallis- 
ed till the final adjudication, it cannot be 
said that on 1-1-1975, the petitioner was 
holding as owner and had title over the 
property for being included and comput- 
ed in his holding. In fact, till 21-4-1976, 
it could not be postulated that one or 
the other was having any title in his 
favour. 


8. There is yet another aspect of the 
matter. In several decisions. of this Court, 
it has been held that where certain. rights 
like those of the inamdar as against the 
holder of inam land or those of the 
estate holder as against the possessor of 
the land. are the subject-matter of litiga- 
tion, or, for that matter, if there is any 
dispute said to be subsisting, so long as 
the dispute arose prior to the crucial date 
contemplated by the Ceiling Act, the 
land cannot be sought to be included for 
the purpose of computation in the hold- 
ing of the person until final adjudication. 
This has been so held in the judgments 
of this Court in C. R. P. No, 3897 of 1977 
dated 20th March, 1978, and C, R. P. 
No. 6058 of 1979 dated 1-4-1980. In my 
judgment, therefore, the revisionist can- 
not be said to be holding the two S. Nos. 
mentioned above within the meaning of 
Section 3 (i) of the Ceiling Act and there- 
fore cannot be held to have alienated the 
same within the meaning of Section 17 of 
the Ceiling Act in view of the compro- 
mise effected bona fide on 21-4-1976, and 
therefore, the said two S. Nos. cannot be 
included in the holding of the petitioner, 
To sum up: 


9. (1) A declarant, who was in posses- 
sion of the land which was the subject- 
PT of lis initiated long prior to 24-1-]. 

971 and which ` litigation | continued be- 
ede the notified date, i. e., 1-1-1975 and 
thereafter resulted in a bona fide com- 
promise, cannot be said to be the holder 
of the land within the meaning of ‘hold- 
ing’ as defined under Section 3 (i) of the 
Ceiling Act. 


(2) Till such compromise, under which 
parties inter se relinquished claims 

vis-a-vis certain properties, none could 
predicate as to in whom the title was; 


(3) .A fortiori, such ' compromise can- 
not be construed to be alienation within 
the meaning of Section 17 of the Land 
Ceiling Act. 
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10. The second point that arises for 
determination is, whether Ac. 4-98 cents 
given to the daughter of the declarant by 
way of Pasupukumkuma on. 19- 8-1969 
under Ex. P-6 has to be included in his 
holding. Exs. P-6 to P-9' undoubtedly 
establish that on 19-8-1969, the deed of 
pasupukumkuma has- been | executed and 
taxes have been paid for ‘and on behalf 
of the donee. Therefore, I have no hesita- 
tion to hold that the gift; by way of 
pasupukumkuma has been ‘established. It 
has been held by this Court that a deed of 
pasupukumkuma does not) require any. 
registration. 

11. ‘The order under revision is, there- 
ifore, set aside by holding |that the revi- 
sionist is entitled for the ‘exclusion of 
Ac. 2-40 cents and Ac. 2-13 cents com- 
prised in S. Nos. 678 and 347/2 respective- 
ly as also the extent of Ac. 4-98 cents 
given away to his daughter by way of 
jpasupukumkuma, from his holding 


12. In the result, the Civil Revision 
Petition is allowed. No costs. Advocate’s 
fee Rs. 150/-, 





Revision allowed, 
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MADHAVA REDDY AND 

Mrs. AMARESWARI, JJ. 
_ Kopparan Venkatappa | Chetty and 
others, Appellants v. Udaysankar Royal 
Varu and others, Respondents. 


Special Tribunal Appeal , No. 2 of 1976, 
D/- 23-1-1980.* 

(A) A. P. (Andhra Area) Estates (Aboli- 
tion and Conversion into Ryotwari) Act 
(26 of 1948), Ss. 51 (1) and 62 — Applica~ 
_ tions by rival claimants = Disposal by 
` common order — Appeal | against only 
one of the two applications — Could not 
be held not maintainable jin absence of 
appeal against another application. oa 


Under S. 51 (1) of the Act the scope 
of the appeal is not in any, way restrict- 
ed. Under that provision,| any person 
‘deeming himself -aggrieved by any decision 
of the Tribunal may prefer an appeal to 
the special Tribunal. The restriction under 
Section 62 is only upon the jurisdiction 
of the Tribunal to go into the question of 
the correctness of the 
the adequacy of the compensation. . Other- 
wise there is no restriction-on the powers 


*Againsit decree of Estate Abolition Tribu-- 


nal (Dist: Judge) Chittoor in Q. P; 


Nos. 39 and 62 of 1965. 
GX/GX/D197/80/JDD i 


K. Venkatappa Chetty v, Udaysankar Royal Varu 


- AIR 1959 SC 851 : 


. determination or’ 


A.L R. . 


of the Tribunal in disposing of the ap- 
peal. The decision of the Tribunal shalt 
be final, That being so, merely. because a 


` separate appeal has not been preferred.. 


expressly against the judgment in one ap- 
plication, the appeal directed’ against 
judgment in an application: which was . 
disposed of by common order in both.the 
applications cannot be held to -be’ not 
maintainable. AIR 1959 SC 851, Foll 
(1968) 2 Andh WR 185, Rel. on. 
.(Para 7) 
(B) Evidence Act (t of 1872), S. 32 (3) — 
Statement of deceased recorded by auth- 
ority competent to record. evidence — 
Can be proved in subsequent proceedings 
by producing certified. copy of statement. 
(Para 8) 


Cases Referred :.Chronological Paras 


(1968) 2 An WR 185 5 
1959 AN LJ 777 5 
AIR 1955 Raj 19 6 


E. Subrahamanyam, for Appellants; 
S. V. Sundara Rajan (for Nos. 1 to 4y and 
Y. Vasudeva Rao for G. S. R. Anjaneyulu 
(for No. 5), for Respondents. 


MADHAVA REDDY, J.:— This appeal 
is directed against the order of the Estate . 
Abolition Tribunal, Chittoor in O: P. No. 39 
of 1965 rejecting the claim of the appel- 
lants herein for payment of compensation 
in respect of Kothapalle inam estate and 
awarding the same to the respondents 
herein, who were the petitioners in O. P. 
No. 62 of 1965 on the file of the same Tri- 
bunal and who claimed that -the said 
village, Kothappalle formed part of 
Punganur estate. The claims. of both the 
parties, who had: filed) separate applica- 
tions for payment of compensation, were 
disposed of y a: common order now 
under appeal.” 


2. Punganur estate, admittedly an im- 
portant impartible estate, was notified in 
the year 1950 and was taken over in the 
year 1951 under the Madras Estates (Ab- 
olition and Conversion into Ryotwari) Act 
1948 (hereinafter referred to as ‘the Act’). 
At that time, a dispute was raised -that 
Kothapalle Village along with some other 
villages referred to as Gumkonda group 
of villages was an inam estate and the 
said group of villages were not taken 
over, By. an order dated 24-2-1951 the 
Settlement Officer held that those villages 
were not an inam. estate within the mean- 
ing of the Act. However, by virtue of the 
amendment effected by the Amendment 
Act of 1957 in the definition of ‘inam 
estate’ this group of villages . also was 
deemed to have been taken over under 
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the provisions of the said Act. Thereupon 
the- appellants filed O. P. No. 39 of 1965 
and ‘the respondents filed O. P. No..62 of 
1965. claiming compensation. , 


3. It was the case of the appellants 
that this village originally granted as a 
police service inam was sold to then 
‘Zamindar somewhere in the year 1879 by 
the service holders. The Zamindar there- 
after granted a ‘takid’ on 1-11-1921 to the 
appellants’ predecessor-in-title, and the 
Zamindar’s successor subsequently con- 
firmed the said Takid. The said Takid is 
marked Ex. A-2, During the course of the 
proceedings before the Settlement Officer 
earlier in the year 1951 relating to 
Kothappalle village as to whether it is an 
inam estate or not, the then Zamindar 
gave a statement the certified copy of 
which is marked Ex. A-3 in the present 
proceedings. In that, he has admitted the 
Takid Ex. A-2 having been issued in 
favour of the appellant predecessor-in- 
title and also that these villages did not 
form part of the Zamindari and that it 
was a separate inam. 
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4. In the present enquiry, the two 
questions that were considered by the 
- Tribunal to determine as te who among 
the rival claimants was. entitled to - re- 
ceive the compensation were, (1) whether 
the village Kothapalle Inam Estate was 
part of Punganur Zamindari and (2) what 
are the rights of Rammaiah Chetty in 
terms of the Takid issued by the Zamin- 
dar of Punganur. On the first question 
while the appellants contended that 
Kothappalle village was not part of 
Punganur impartible estate, the respon- 
dents claimed that it was. On the second 
question posed- for consideration, the ap- 
pellants contended that in terms of the 
‘Takid Ex. -A-2 issued by the respondents’ 
predecessor-in-interest, the . appellants 
were vested with absolute rights’ and 
were, therefore, entitled to the compensa- 
tion while the respondents contended 
that the Takid is not proved and.in any 
case that Takid did not amount to aliena- 
tion of absolute rights by the then Zamin- 
dar in favour of the appellants’ predeces- 
sor-in-title and that in any event that the 
said alienation is void inasmuch as, it was 
alienation of part ef an impartible estate, 
The Tribunal held that Ex. A-3 certified 
copy of the previous statement purported 
.to be that of the then Zamindar, the pre- 
‘decessor-in-interest of the present respon- 
dents was neither. proved nor admissible - 
‘in evidence, It did not give a categorical 
finding as to whether the Takid amounts 
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to permanent grant in favour of the ap- 
pellants’ predecessor-in-title nor did it 
give a finding as to whether it was a 
lease as contended by the respondents. 
Nonetheless it proceeded to hold that 
Punganur estate, admittedly being an im- 
partible estate, the sale of any portion of 
that estate was void and any rights there- 
under would not enure beyond the life- 
time of the alienee under Ex. A-2 and as 
such the petitioners in O, P. No. 39 of 
1965, who are the appellants herein “can- 
not have any subsisting interest in the 
said Kothapalle Estate”, Accordingly, the 
Tribunal rejected the claim of the appel- 
lants, who are the petitioners in O. P. 
No. 39 of 1965 and allowed the claim of 
the respondents: who are the petitioners 
in O. P. No. 62 of 1965. As against this 
the claimants-petitioners in 
O. P. No: 39 of 1965, who are the re- 
spondents in O. P., No. 62 of 1965, have 
preferred only one. appeal. - 


Udaysankar Royal Varu 


5. Mr. S. V. Sundara Rajan, the 
learned counsel for the respondents, rais- 
ed a preliminary objection that the ap- 
peal is preferred only against the judg- 
ment in O. P. No. 39 of 1965 and no ap- 
peal has been preferred against the judg- 
ment in O. P. No. 62 of 1965 and as the 
judgment therein has become final, this 
appeal is not maintainable and any judg- 
ment rendered: herein cannot affect the 
right to compensation accrued to the re- 
spondents by virtue of the order in O. P. 
No. 62 of 1965, It is common ground that 
in both these O. Ps. the parties had laid 
claim to compensation in respect of 
Kothapalle inam estate. Fhe contentions 
raised by the parties in both these peti- 
fions are common and the decision of 
the Tribunali on the rival contentions one 
way or the other would entitle one of the 
parties to claim compensation and con- 
sequently deprive the:other of his right. 
The upholding of the -right of the ‘one 
claimant would automatically result in the 
rejection of the right of the other clai- 
mant. Thus, the decision to be rendered 
by the ‘Tribunal was a common decision 
in both the O. Ps, That is why both the 
parties ‘agreed to both the O. Ps. being 
taken up together for enquiry and deci- 
sion and. the Tribunal disposed of both 
the O. Ps. by a . common order. Merely 
because two separate O. Ps. were filed, 
it cannot be. held that there are two deci- 
sions rendered. By the decision . rendered 
that the respondents are entitled: to re- 
ceive compensation. for Kothapalle 
village, the appellants .are denied the 
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right to claim compensation. If in this 
appeal, the appellants succeed automati- 
cally the respondents’ right ‘to claim com- 
pensation must be rejected. 

Mr. Sundara Rajan, however, contends 
relying upon the decision of a Bench of 
this Court in P. A. Narayana v. E. 
Venkata Subbaiah, (1968) 2 An WR 185 
that when two applications are filed be- 
fore the Estates Abolition Tribunal -for 
compensation even if they are disposed of 
by a common order they are in fact two 
decisions and two appeals have to be pre- 
ferred. That was a case in which, of the 
two applications before the Estates Abo- 
lition Tribunal one was for ‘determination 
of advance compensation and the 
other was for determination of 
final compensation, These two ap- 
plications. were no doubt disposed 
of by a common order. This court held 
_ that two separate appeals have to be fil- 
ed. The principle upon which it was held 
that two separate appeals should be fil- 
ed was stated to be that the appeal is 
against a decision and the decision on 
these two petitions were two separate 
decisions, one decision ,as to who 
is entitled to and what is the 
amount of advance compensation pay- 
able and the second decision is as to 
what is the amount of final compensation 
payable and who is entitled to receive 
the same. These are two ‘distinct and 
separate decisions and as. such two 
separate appeals have to be filed. Apply- 
ing that test in this case, we find that the 
direction to pay the compensation to the 
respondents proceeds upon the common 
decision, namely, that Kothapalle village 
is part of Punganur impartible estate and 
that the Takid does not vest any right-in 
the appellants, If that decision is revers- 
ed, then automatically the appellants 
would be entitled to receive the com- 
pensation and consequently the respon- 
dents cannot be awarded any compensa- 
tion. It-cannot be said that in spite of the 
appellants succeeding in their appeal the 
decision in O. P. No. 62 of 1965 can stand 
for there is no separate decision which 
entitles the respondents to receive com- 
pensation irrespective of the result of 
O. P. No. 39 of 1965. . 

The decision in O. P. 39 of 1965, being 
the subject matter of this appeal, it must 
be held that the decision in O. P. No. 62 
of 1965 also is the subject matter of this 
appeal and the decision ` in the appeal 
will automatically cover the decision in 
O. P.. No. 62 of 1965. We are fortified in 
this view by a judgment of the Supreme 
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Court in Ram Gopal v. Anant Prasad,‘ 
AIR 1959 SC 851 wherein a somewhat 
similar contention came up for considera- 
tion under Section 64 (a) of the Motor 
Vehicles Act. In that case two applica- 
tions in respect of the same permit were 
filed, one of which was by way of rene- 
wal to which objections were filed and 
the other was fresh application and when 
an order granting renewal of the permit 
was made, the Supreme Court held’ that 
the order automatically amounted to re- 
fusing to grant permit to the person mak- 
ing the fresh application and that person 
was an aggrieved person. Upon a single 
appeal being filed by the said aggrieved 
person, an objection was taken that in 
the appeal against the order refusing the 
grant of permit what all can be consider- 
ed is whether he should be granted the 
permit, but not the question whether the 
renewal granted in favour of the appli- 
nea was valid. The Supreme Court held 
that : 

“If an appeal lies under any of the 
other clauses (of Section 64 of the Motor 
Vehicles Act), that of course must be an 
effective appeal and the appellate auth- 
ority must therefore have all powers to 
give relief to which. -the appellant is 
found entitled .......c...00 .The relief that 
can be granted in an appeal by any per- 
son which is competent would not de- 
pend on whether he had put in objections 
against the applications of the competing 
applicants or not. We do not therefore 
think that clause (f) Section 64 in any 
way restricts the power of the appellate - 
tribunal to grant all proper reliefs in an 
appeal competent under clause (a) of the 
Section”. E 

6. In that view, the Supreme Court 
the judgment of the 
Rajasthan High Court in Dholpur Co- 
operative Transport Etc, Union Ltd. v. 
Appellate Authority, Rajasthan, AIR 1955 
Raj 19 which upheld the objections raised 
as to the scope of the appeal. 

7. Under Section 51 (1) of the Andhra 
Pradesh (Andhra Area) Estates (Abolition 
and Conversion into Ryotwari) Act, the 
scope of the appeal is not in any way re- 
stricted. Under that provision, any person 
deeming himself aggrieved by any deci- 
sion of the Tribunal may prefer an appeal 
to the special Tribunal. The restriction 
under Section 62 is only upon the jur- 
isdiction of the Tribunal to go into the 
question of the correctness of the deter- 
mination or the adequacy of the com- 
pensation; otherwise there is no restric- 
tion on. the adequacy - (of) powers of the 
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Tribunal in. disposing of the .appeal..The 
decision of the Tribunal shall be final. 
That being so, merely because a separate 
“lappeal has not been preferred expressly 
against the judgment in O. P. No. 62 of 
1965, the appeal directed against the judg- 
ment in O.-P. No, 39 of 1965, which is a 
common order both the O. Ps. cannot be 
held to be not maintainable. 
liminary objection raised by the 
respondents is therefore overruled. In 
this appeal, this Court is competent to 
decide whether the appellants or the re- 
spondents are entitled to receive the com- 
pensation claimed by them in their sepa- 
rate applications and the decision in 
favour of one automatically results in 
the rejection of the claim of the other for 
there is no third party claiming com- 


„> pensation. i 
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8. The Judgment of the Tribunal on 
the two issues, in our opinion, is not satis- 
factory. There is no 
that Kothapalle inam estate was part of 
Punganur impartible estate. That was the 
main issue. In order to determine that 
question, the two documents relied upon 
by the appellants were Exs, A-2 and A-3. 
Ex. A-2 is referred to as the Takid and 
Ex. A-3 is the certified copy of the state- 
ment said to have been given by the re- 
spondents’ predecessor-in-title in the pro- 
ceedings before the Settlement Officer in 
the year 1950-51. When Ex. A-3 came to be 
filed, the person who is purported to have 
given the original of that statement was 
admittedly not alive. That statement, if 
true, goes against the interest of the per- 
son who is said to have given that state- 
‘ment and that person not being alive on 
the date when it was sought to be prov- 
ed, that statement was clearly admissible 


in evidence under Section 32 (3) of the ` 


Evidence Act. Therefore, there can be 
no difficulty in holding that if that state- 
ment was that of the respondents’ pre- 


decessor in title, it is admissible in evi- ` 


dence. The further question would be 
whether that statement was proved. The 
statement is said to have been made be- 
fore an authority competent to record evi- 
dence on oath. It was recorded in a quasi- 
judicial proceeding. The statement so re- 
corded could be proved by producing a 
certified copy. thereof. Ex. A-3 is one 
such certified copy. In determining whe- 
ther the said statement is proved or not 
one has to see whether it’ is document 
which could be proved by secondary evi- 
dence. The previous statement of dead 
person could be also one contained in a 
letter or other statement in the’ posses- 
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The pre-. 


categorical finding - 
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sion of private party. But the statement 
in this case is said to have been recorded 
in a judicial or quasi-judicial proceeding 
by an authority competent to record evi- 
dence. If the statement was so recorded, 
then such- a statement could be proved 
by producing a certified copy thereof. 


Ex. A-3 being a certified ‘copy of a 
statement recorded by an officer com- 
petent to record a statement on oath and 
that statement being the statement of a 
dead person is admissible under Sec- 
tion 32 (3) of the Evidence Act and could 
be proved by producing secondary evi- 
dence. The production of the original 
statement is not necessary to prove that 
it was. the statement of the dead person, 
for it was nobody’s case that any inter- 
polation was made in the certified copy 
or that it is not true copy of the original. 
The genuineness of the certified copy not 
having been disputed, it is not obligatory 
to produce the original of Ex. A-3. The- 
finding of the lower Tribunal that Ex. A-3 
was not admissible in evidence and that 
it is not proved is therefore set aside. The 
Tribunal has also observed that Ex, A-3 
has no bearing on the points in issue. We 
are unable to agree with that observa- 
tion also. Ex. A-3-is said to be prior state- 


ment of the respondents’ predecessor-in- - 


title. If that is admissible in evidence and 
it was the previous statement of the 
person whose statement it purported to 
be, then it undoubtedly has direct bear- 
ing on the points in issue. It would 
amount to .an admission of. the 
respondents’ predecessor~in-title which 
binds the present respondents. It 
explains the nature of the aliena- 
tion or grant under Ex. A-2. In Ex, A-3 
several statements. with regard to the 
possession and enjoyment of the village 
in question are made which have a 
definite bearing on the question as to 
whether it was a part of. the Punganur 
impartible estate or a separate estate and 
whether under the Takid a lease was 
granted as is contended by the respon-. 
dents or absolute rights were granted as 
pleaded by the appellants. 


It is certainly. a document very rel-. 
evant for the determination of the rights 
of the parties with regard to Kothapalle 
inam estate. It has also a bearing in 
determining what was conveyed under 
Ex A-2, takid. The judgment of the lower 
Tribunal proceeds to discuss the con- 
sequences of ` permanent alienation of a 
part, of an impartible estate, without 
determining the primary question as 


” 
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- whether Kothapalle village is part of an 
impartible estate and whether there was 
a permanent alienation. | The Tribunal 
„also has not taken into: account the provi- 
sion of Section 4 of the Andhra Pradesh 
(Andhra Area) Impartible Estates Act. 
That provision does not render aliena- 
tions void ab. initio. Sub-section (2) ex- 
pressly permits certain alienations. Even 
sub-section (1) merely puts some restric- 
tions on the authority of the proprietor 
of an impartible estate in the matter of 
alienations. Alienations made _ ‘under cir- 
cumstances “which would entitle the 
managing member of a joint Hindu 
family to make alienation| of the joint 
property. or incur a debt binding on the 
share of the other coparceners indepen- 
dently of their consent’ are valid. These 
` several aspects have not been considered. 
The Tribunal (was) certainly in error in 
proceedings upon the presumption. that 
all alienations of an impartible estate are 
void ab initio. The Tribunal had to ‘first 
categorically determine whether Kotha- 
palle village was part of an impartible 
estate and only in the event of its com- 
ing to the conclusion that it is part of an 
impartible estate the further question as 
to whether it was a lease or grant and if 
it was a permanent grant or a sale, whe- 
ther it was hit by Section!4 of the A. P. 
(Andhra Area) Impartible Estates 
Act, and the further question as to what 
is the effect of the amended Section 66 of 
the Estates Abolition Act are required 
to be considered. If, as contended by the 
appellants, Kothappelle village was not 
part of the impartible estate, and the 
grant under Ex. A-2, as further admitted 
‘under the original of Ex. A-3, vested’ ab- 
solute rights in’ the appellants, then no 
further question would arise, and ‘the ap- 
pellants would be. entitled! to receive the 
compensation and not the . respondents, 
These several aspects have not been con- 
‘sidered by the Tribunal. 'We, therefore, 
set aside the judgment of the lower 
Tribunal and remand the matter to it for 
fresh disposal in the light of the observa- 
- tions made above and to dispose of the 
petition expeditiously, as far as possible 
within three months. of the receipt of the 
records. The appeal is accordingly ‘allow- 
ed. The costs will abide the final result, 
. The court-fee paid on the memorandum 
of appeal shall be refunded, 


Appeal allowed: 
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RAMACHANDRA RAJU, JJ. 

C. Ramaiah, Appellant v. Mohamma- 
dunnisa Begum, Respondent. 

Letters Patent Appeal No. 130 of 1977, 
D/- 13-6-1980*. 


(A) A. P. Vacant Lands in Urban 


.Areas (Prohibition of Alienation) Act (12 


of 1972), Ss. 4, 5, 10 — Vacant land — 
Agreement to sale entered into prior to 
coming into force of the Act — Suit for 
Specific performance — Not maintainable 
— Doctrine of frustration of contract ap- 
plies. (Contract Act (1872) S. 56). 


Where a suit was brought for specific 
performance relating to an agreement of 
sale in respect of vacant land | entered 
into prior to the coming into force of the 
Act, the suit could not be decreed i in view ` 


„of Sections 4, 5, and 10 of the Act. Any 


registration made after coming into 
Operation of the Act although in ` pur- 
suance of an agreement of sale entered 
into prior to the Act shall be null and 
void. Under sub-section (2) of Section 4 
even. a registration made in pursuance of 
a decree or order of a Civil Court ‘after 
the coming into operation of the Act shall 
be null and void. Therefore, there can- 
not be any specific performance of an 
agreement of sale or even execution of a 
decree for specific performance of such 
an agreement after the coming into force 
of the Act in respect of vacant land cov- 
ered by the Act: Further, S, 10 of the 
Act gives an overriding effect to the pro- 
visions of the Act over any other law 
inconsistent therewith or any custom, 
usage or agreement, or decree or order 
of a Court, Tribunal or other authority. 
Thus by virtue of the provisions of the 
Act, the performance of the contract had 
become impossible and there was a frus- 
tration of the agreement of sale. C. C. 
C. A. No. 183 of 1975, D/- 4-4-1977 
(A. P.), Affirmed. AIR 1954 SC 44 Foll. 
(Para 5) 
(B) Transfer of Property ‘Act (4 of. 
1882), Section 53-A — Section applies to 
agreement invalid for want of . registra- 
tion — Cannot be invoked to validate 
other agreements, 
‘The protection under the Section can 
only be invoked in respect of agreements 


Against Judgment of M. Ramachandra 
Raju, J., in C. C. C. A. No.’ 183 © of 
1975, D/- 4-4-1977, ! 
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which are invalid for want of registra- 
tion. The section cannot be invoked: to 
validate other agreement. An agree- 
: ment which is invalid under any other 
law falls outside the scope of the protec- 
tion and neither the Section nor the doc- 
trine of equity on which the Section is 
founded can validate an agreement 
which the law says in invalid. AIR 1928 
PC 273, AIR 1957 Andh Pra 859, Foll. 


; (Para 7) 
Cases Referred: Chronological Paras 
AIR 1957 An Pra 859 PEI i 
AIR 1954 SC 44 i ; 5 
AIR 1928 PC 273 i 7 


for . Appellant; 
for A. Anantha 


A. Venkataramana, 
Upendralal Waghray, 
Reddy, for Respondent. 


CHENNAKESAV REDDY, J.:— This 
appeal by the defendant under Clause 15 
of the Letters Patent is directed against 
the affirming judgment of our learned 
brother M. Ramachandra Raju, J., in 
C. Œ C. A. No. 183 of 1975 preferred 
against the decree of Second Additional 
Judge, City Civil Court, Hyderabad, in 
O. S. No. 211 of 1970. The respondent- 
plaintiff filed the suit to recover the pos- 
session of the Jand of an extent of about 
11,000 sq. Yards, comprised in Survey 
No, 142, in Amberpet, Hyderabad Urban 
Talug, or in the alternative to recover 
damages of a sum of Rs, 11,000 with in- 
terest at 9% per annum. The trial Court 
decreed the suit for possession of the 
suit land and the appeal preferred by 
the defendant was also unsuccessful, 
Hence this appeal. ‘ 

2. The material facts giving rise to- 
the litigation between, ‘the parties are 
not much in dispute. The plaintiff eg- 
ecuted an agreement of sale, . Ex. A-1, 
dated 6-8-1963 agreeing to sell the suit 
land to the defendant for a sum of 
Rs. 11,000. Under the said agreement he 
received a sum of Rs. 6,000 from the de- 
fendant and put the defendant in posses- 
sion of the suit land. -According to the 
defendant, he subsequently paid a sum 
of Rs. 4,000 to the plaintiff and obtained 
Ex. B-5, receipt dated 13-7-1970 but the 
plaintiff denied that he received the said 
amount. There were also.. some other 


.. points of controversy between the parties 


` as to the extent of land agreed to be sold 
and the time for payment of the entire 
amount. and ‘the performance of the con- 


tract . by the defendant. But the 
‘main. ground on which the case 
of the plaintif rested was that 
‘the contract of sale . Ex, B-1 


‘of the 
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was frustrated and it became . impossible. 
of the performance due to the superven- 
ing -Act, namely, the prohibition against 
any . alienation enacted in the Andhra 
Pradesh Vacant Lands in Urban Areas 
(Prohibition of Alienation) Act, 1972. 
The trial Court held, on a careful assess- 
ment of the evidence on record that the 
actual area agreed to be sold to and put 
im possession of- the defendant was 8,470 
Sq. Yards, and time was not the essence 
: contract. Therefore, the trial 
Court: found that the defendant did not 
commit any breach of the agreement of 
the sale by not paying the balance of 
consideration amount within the stipu- 
lated time. As regards the amount 
claimed to have been paid by the de- 
fendant to the plaintiff under Ex. B-5 
it held that the claim was false and that 
the defendant paid- only a sum of 
Rs. 6,000.and no further amount. The 
Court hewever held that the suit agree- 
ment had become frustrated on account 
of the subsequent legislative prohibition 
against alienation enacted by the Andhra 
Pradesh Vacant Lands in Urban Areas 
(Prohibition of Alienation) Act, 1972 and 
decreed. the suit for possession. In the 
appeal preferred by the defendant, only 
two points were urged before our learn- 
ed brother, M. Ramachandra Raju, J. 
viz, (1) whether the defendant paid the 
further sum of Rs. 4,000 under the agree- 
ment of sale over and above the amount 
of Rs. 6,000 which was admittedly paid, 
and (2) whether the suit agreement of 
sale had become frustrated en account 
of the provisions of the Andhra Pradesh 
Vacant Lands in Urban Areas (Prohibi- 
tion of Alienation) Act, 1972. .On the 
first point, our learned brother held ag- 
reeing with the trial Court that there 
was no payment made under Ex, B-5 as 
alleged by the defendant. On the second 
point, it was held that the suit agreement 
had become impossible. of performance 
and there was frustration of the contract 
entered into between the plaintiff and 
the defendant. However, the learned 
Judge . having, regarding the admission 
of the plaintiff that he received a sum 
of Rs. 6,000 under the contract, granted 
a decree for possession subject to the 
condition that the plaintiff should refund 
the sum of Rs. 6,000 to the defendant 
which she admittedly received under the 
agreement of sale from the defendant. 
Subject to the said variation in the de- 
cree the appeal was dismissed. 

3. In this appeal, the learned counsel 
for the appellant, Sri A. Venkata Ramana 
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submits that the suit transaction which 
had taken place as early as in 1962 stands 
unaffected by the provisions of Andhra 
Pradesh vacant lands in' Urban Areas 
(Prohibition of Alienation) Act, 1972 
(hereinafter referred to as “the Act”) 
‘since the provisions of the Act have no 
retrospective operation and therefore the 
transaction: of-sale under Ex. B-1 is not 
frustrated and can be completed. It is, 
therefore, necessary to look at the rel- 
evant provisions of the Act and examine 
the soundness in the submission. 

4. The Act was enacted to prohibit ali- 
enation of certain lands in. urban areas of 
the State of Andhra Pradesh and it came 
into force with effect from 5-6-1972. 
Sections 4 and 5 which are relevant read 
as follows :— 

4. (1) No person who owns any vacant 
land shall on or after the commencement 
of this Act, alienate such land by way of 
sale, lease for a period ‘exceeding six 
years, gift, exchange, usufructuary mort- 
gage or otherwise, or effect a parti- 
tion or create a trust of such land: and 
any alienation made, or partition effect- 
ed, or trust created in contravention of 
this section shall be null and void. 

Provided that nothing in this sub-sec- 
tion shall apply to the alienation by any 


person or any one plot of vacant land 
owned by him not exceeding one thou- 
sand square metres in extent and not 


formins part of a compact block. 

(2) The provisions of ‘sub-section (1) 
shall apply to any transaction of the 
nature referred to therein, in execution 
of a decree or order of a civil court of 
any award or order of any other auth- 
ority. 

5. Notwithstanding E contained 
in the Registration Act, 1908— 

‘(a) no document relating to partition 
or creation of a trust of vacant land 
shall be registered on or after the com- 
mencement of this Act, by any register- 
ing officer appointed under the said Act: 

(b) no document relating to alienation 
of a vacant land shall be'registered by 
any registering officer appointed under 
the said Act, unless the person presenting 
the document furnishes a declaration by 
the transferor in the prescribed form 
which shall be subject to verification in 
the prescribed manner— 

i) that the plot of vacant land owned 
by him and intended to be alienated does 
‘not exceed one thousand square metres 
in extent: : 

(ii) that such vacant land does 
form part of a compact block: and - 


not 
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(iii) that no other plot of vacant land 
owned by him has been alienated on or 
after the commencement of this Act. 


(c) a document relating to alienation 
or partition of any vacant land or the 
creation of any trust of any vacant land 
registered on or after the commence- 
ment of this Act shall, for the purposes 
of Section 4, take effect and operate only 
from the time of such registration, not- 
withstanding that such document has not 
been registered within this State.” 


5. Section ‘4 prohibits alienation of 
any vacant land by any. person or after. 
the commencement of the Act by way 
of sale, gift, exchange etc., and declares 
that any such alienation shall be null 
and void. Under the proviso however, 
alienation of a plot of land not exceeding 
one thousand square metres in extent. 
owned by any person and not forming a 
part of a compact block is exempted. 
Under sub-section (2) of Section 4,, the 
prohibition contained in sub-section (1) 
is made applicable even to transactions 
of the nature referred to therein in ex- 
ecution of a decree or order of a Civil 
Court or of any award or order of any 
other authority. Clause (a) of Section 5 
places restriction on the registration of 
a dccument under Act 16 of 1908. Clause 
(c) specifically declares that a document 
relating to alienation of vacant land re- 
gistered on or after the commencement 
of tne Act, shall for the purpose of Sec- 
tion. 4, take effect and operate only from 


the date of such registration. If thai be 
so, any alienation of vacant land by 
means of registration made subsequent 


to the Act is hit by Section 4 (1) of the 
Act and shall be null and void. In other 
words, any registration made after com- 
ing into operation of the Act although in 
pursuance of an agreement of sale en- 
tered into prior to the Act shall be null 
and void. Under sub-section (2) of Sec- 
tion 4 even a registration made in vur- 
suar.ce of a decree or order of a Civil 
Court after the coming into operation of 
the Act shall be null and void. There- 
fore. there cannot be any specific perfor- 
mance of an agreement of sale or even 
execution of a decree for specific perfor-}. 


‘mance of an agreement of sale after the 


coming into force of the Act in respect 
Fur- 
ther, Section 10 of the Act gives an over- 
riding effect to the provisions of the Act 
over any other law inconsistent there- 
witk or any custom, usage or agreement, 
or decrée or order of a.Court, Tribunal 


. 1981 


or other authority. Therefore, the pro- 
‘{visions of the Act are applicable to the 
jand in dispute and so the transaction of 
{sale under the agreement cannot be com- 
pleted by registering the sale deed. 
Therefore, the performance of the con- 


tract has become impossible and there is, 


a frustration of the agreement of sale. 
Under Section 56 of the Contract Act, 
the contract to do an act which after the. 
contract is made become impossible or by 
reason of some event which the promis- 
sor could not prevent, unlawful, be- 
comes void when the act becomes im- 
possible or unlawful. In this case, the 
contract Ex. B-1 after the contract was 
‘made became impossible for performance 
because of the provisions of Sections 4 
and 5 of the Act and is, therefore, void. 
This view finds support from the deci- 
sion of the Supreme Court in Satyabrata 


Ghose v. Mugneeram Bangur and Co., 
AIR 1954 SC 44. The Supreme Court 
observed: ` - 


LEEPER „the doctrine of frustra- 
tion is really an aspect or part of the 
law of discharge of contract by reason 
of supervening impossibility. or illegality 
of the Act agreed to be done and hence 
comes within the purview of Section 56 
of the Indian Contract Act. It would be 
incorrect to say that 
Contract Act applies only to cases of 
physical impossibility . and that where 
this section is not applicable, recourse 
can be had to the principles of English 
law on the -subject of frustration. It 
must be ‘held also, that, to the extent 
that the Indian Contract Act deals with 
a particular subject, it is exhaustive up- 
on the same and it is.not permissible to 
import the principles of English law 
‘dehors’ these statutory provisions.” 


The Supreme Court further observed in 
paragraph 20: 


“It is well settled and not disputed 
before us that if and when there is frus- 
tration the dissolution of the contract 
occurs automatically. It does not de- 

` pend, as does rescission of a contract on 
the ground of repudiation or breach, or 
on the choice of election of either party. 
It depends on the effect of what has ac- 
tually happened ‘on the -possibility of 
performing. the contract. Per Lord 
Wright in 1944 AC 265 at p. 274 (I). 
“What happens generally in such cases 
and has happened here -is that one party 
claims that the contract has been. frustrat- 
ed while the other party denies it. The 
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issue has got to be decided by the 
Court ‘ex post facto’, on the actual cir- 
cumstances of the case.” 


§ On the facts.and circumstances of 
this case, we have no doubt or hesitation - 
in holding.that by reason of the super- 
vening event viz., enactment of Act 12 of 
1972, the contract has become impossible 
of periormace and is, therefore, frust- 
rated. 


« T. Then, there remains for considera- 
tion the submission of the learned counsel 
that the plaintiff was precluded from 
seeking possession of the land by virtue 
of the protection bestowed by the provi- 
sions of Section 53-A of the Transfer of 
Property Act. But when the contract it- 
Self is illegal, the ‘doctrine enunciated 
under Section 53-A of the Transfer of 
Property Act cannot be invoked. The 
doctrine can only be invoked and appli- 
.ed to agreements which are invalid for 
want of registration. The section cannot 
be invoked to validate other agreements. 
An agreement which. is invalid under 
any other law falls outside the scope of 
the doctrine and neither the Section nor 
the doctrine of equity on which the Sec- 
tion is founded can validate an agreement 
which the law says is invalid. The Privy 
Council in Arseculeratne v. Perera, AIR 
1928 PC 273 declined to apply the doc- 
trine to an agreement which was not ex- 
-cuted or decided -as required by law. 
Subba Rao, J.. (as he then was) in Akram 


Mea v. Municipal Corporation of 
Secunderabad, AIR 1957 Andh Pra 859 
observed : 


“If the contract is otherwise valid, Sec- 
tion 53-A protects the possession of the - 
transferee, notwithstanding the fact that 
the contract is not registered. But if the 
contract is invalid under any other law, 
this section obviously cannot validate 
„that which the law says is invalid.” 


8. Therefore, the’ defence available 
under Section 53-A.of the Transfer of 
Property Act to protect the possession of 
the defendant is not available to him, 
‘since the contract itself is void under the 
provisions of Act 12 of 1972.. 


_ 3, In the result, the appeal fails and it 
is accordingly dismissed with costs. 
Appeal dismussed. 
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MADHAVA RAO AND 
. SEETHARAMA REDDY, JJ. 


The Siate of Andhra Pradesh and 
_ others,. Appellants v. D. Vittal Goud, Re- 
spondent, 

Writ Appeals Nos, 347 anit 348 of .1980 
and Writ Petns. Nos, 2479, 2533, 2060 and 
- 2074 of 1980, D/- 23-9-1980. 


(A) A. P. Minor Mineral Concession 
Rules (1966), Rr. 15 and, 31 (xiv) — 
—. Quarry lease — Renewal — Govern-. 
ment has no power to. direct renewal 
straightway — Power rests'in Assistant 
Director, 


- The Government cannot direct the 
renewal straightway and in particular 
at a time when the, revision is pending, 
The power actually as per ‘the statutory 
provisions resides in the Assistant Direc- 
tor. A reading of the Rules 15 and 31 
in combination makes it clear that at a 
time when a renewal has to be granted 
various elements enumerated in CIs. {a} 
to (£) of Rule 31 under the heading ‘1st 
renewal’ have to be taken into considera- 
tion, Therefore, it is futile to contend 
that it is open to the Government to 
direct the concerned authority to renew 
the lease straightway. | (Para 9) 

(B) A. P. Minor Mineral Concession 
Rules (1966), Rr. 15 and 31 (xiv) — 
‘Quarry lease — Renewal application re- 
jected — Pending appeal Jessee can con- 
tinue quarrying operations after expiry of 
lease period, 

Where an appeal has been preferred 
against the rejection of the application 
for renewal and the appellate authority 
has not disposed of the appeal one way 
or the other, till the disposal of the ap- 
peal, the lessee will be entitled to carry 
on quarrying operations in anticipation 
that his lease will be renewed by way 
of extension. | (Para 10) 


The renewal being nothing but a con- 
tinuation of an old agreement, the re- 
newing authority, may at the time of.re- 
newal, impose conditions with regard to 
the period for which there!was no prior 
renewal. by imposing either seigniorage 
fee or increasing the rental suitably. 
Provided, the authority, at! the time of 
renewal, ccnsiders that the lessee js en- 
titled for renewal after béing satisfied 
with the criteria laid down under the 
rules and then it will be. open to the au- 
thority ‘concerned to impose such con- 
ditions as it deems fit, . j (Para = 
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(C) A. P. Minor Mineral Concession 
Rules (1966), Rr. 9 Proviso, 15 and 3t 
(xiv) — Lessee carrying on mining ope- 


rations beyond expiry of lease period — 


Appeal for renewal pending — Stoppage 
by Forest officials is eontrary to rules, 
It is quite evident from the proviso to 


‘Rule 9 that the proposal for granting of 


a lease when made and considered for 
the first time, consultation with the con- 
cerned forest officer is contemplated as 
essential; but not thereafter when the 
renewal is sought to be made because it 
is not to be found anywhere in the rene- 
wal provisions either in Rule 15 or R, 31 
(xiv) of the rules making it mandatory 
on the part of the Mining. Department 
to consult the Forest Department. 
(Para 18) 
Thus, where the lessee who was carry- 
ing on the mining operations beyond the 
expiry of the period pending the appeal 
before the authority concerned was 
stopped by the forest officials the stap- 
page was in contravention of the rules. 


(Para 18) 
Cases Referred: Chronological Paras 
(1978) 1 Andh LT 62 11, 13 
AIR 1977 Andh Pra 299 13 
AIR 1976 SC 1433 § 
AIR 1973 Raj 289 6 
_ATR 1969 SC 177 11 
(1969) 1 SCC 286 i 15 
AIR 1959 Andh Pra 321 6 


Govt, Pleader for Industries on behalf 
of Appellant in W. A. Nos, 347 and 348 
of 1980, for Respondents No. 1 to 3 in 
W. P. Nos. 2479 and for Respondent in 
2533 of 1980, for Nos. 1 and 2 in W, P, 
No. 2060 and 2074 of 1980 and V. Raja- 
gopala Reddy, for Respondents in W. A. 
Nos, 347 '& 348 of 1980 and for Petitioner 
in W. P. Nos. 2479 and 2533 of 1980 and 
for Respondent No. 3 in W. P. Nos, 2060 


and 2074 of 1980 and A. ge alates i 


Murthy, for Petitioner in W. P, Nos. 2060 
and 2074 of 1980 and for ` Respondent 
No. 4 in W.P. No, 2479 of 1980. 

- SEETHARAMA REDDY, J.:— Writ Ap- 
peals Nos, 347 and 348 of 1980, arise out 
of the orders passed in miscellaneous 
petitions filed in W. P. Nos. 2533 and 
2479 of 1980. Common grievance is made 
regarding certain Government orders 
pertaining to leases of mining operating 
by the petitioners in the aforesaid two 
writ petitions on one hand and the rival 
petitioners: in W. Ps. 2060 and 2074 of 
1980 on the other. Hence, all these 
could be disposed of by a common order. 
They arise under the following circum- 
stances: The PESE in W. P, Num- 
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-bers 2479 and 2533-of 1980, were. the 
lessees under the leases granted by the 
Government for quarrying  limé€stene 
mines, The leasés granted by the District 
Collector, Mahabubnagar, for a period of 
five years expired at the end of March, 
1980. During the lease period, the Direc- 
tor of Mines and Geology . asked the 
petitioners to stop quacrying operations 
on the ground of violation of the condi- 
tions of lease. Therefore, a writ petition, 
W. P. No. 2120 of 1977, was filed by the 
petitioner in W, -P. No. 2479 of 1980 and 


the same was:.-allowed quashing the - 
order of the Director of ‘Mines and 
Geology. Thereafter, on 24-9-1977, the 


Deputy Director. of Mines and Geology 
issued a show cause notice. alleging 
certain irregularities which was duly 
replied, However, the lease of the peti- 
tioner was. cancelled _alcng with the leases 
of 10 others who were- similarly situated 
and so he preferred a revision to tha 
State Government on 22-12-1977. W. P. 
No. 54 of 1978, which was filed by the 
petitioner challeging the cancellation was 
eventually disposed of by this Court on 
17-4-1979, with a direction to continue 
the lease. The petitioner also filed a re- 
newal application on 8-1-1980, before 
the Assistant Director of Mines and 
Geology. On 4-4-1980, the revision filed 
earlier before the Government was al- 
lowed with a direction to the Director of 
Mines ahd Geology to extend the lease 
period. This decision of the Govt, was 
communicated’ on 30-+-1980, While so, 
W. P. Nos, 2060 and 2074 of 1980 were 
filed by third parties on 6-5-1980, chal- 
lenging the validity cf the directions 
given by the Government. The quarry 
lease granted. to the petitioner expired 
On 9-4-1980, Since the renewal applica~ 
tion made on. 8-1-1980, could not be dis- 
posed of by the Deputy Director because 
of the pendency of the revision befora 
the Government with:n three months’ 
period within which he is expected either 
to renew or reject the application as per 
the statutory provisions,- it must be 
deemed to have been rejected. An ‘appeal 
was preferred on-.12-5-1980, before .the 
Director. While the petitioner was con- 
tinuing to work on the mines, on 23-5- 
1980, the Forest Range- Officer, Kondana 
gal, ‘directed ‘the petiticner to stop quar- 
rying . operations, -Therefore, the peti- 
tioner filed W. P. No, 2479. of 1980 and 
an interim direction: was granted enabl- 
ing the petitioner to continue the ‘quar- 
rying operations. Precisely the same hap- 
pened in case of the p3titioner in W, P; 
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No. 2533/80, The interim orders were 
made absolute on 19-6-1980 and there- 
fore, W. A, Nos. 347 and 348 of 1980 were 
preferred wherein on 7-7-1980, this 
Court directed the petitioners to deposit 
the arrears and continue the quarrying 
operations. 


2. The petitioner in W. P, No, 2060 of 
1989 filed an application: for granting 
lease in his favour on 14-4-1980 as on 
that date, the lease which was granted in 
favour of the petitioner in W. P. No, 2479 
of 1980 stood expired. Aggrieved by the 
Orders. passed by the Government in re- 
vision in favour of the petitioner in 
W. P, No. 2479 of 1980, he filed W. P. 
No. 2060 of 1980 on 6-5-1980. It was 
admitted and an interim direction was 
ordered to maintain status quo. Like- 
wise, the petitioner in W. P. No. 2074 of 
1980, filed an application for the grant of 


- lease on 10-10-1977, though on the said 


date, the lease granted in favour of the 
petitioner .in W. P. 2533 of 1980, was in 
Subsistence. That application was again 
renewed on 24-12-1977. However, be- 
cause of the eventual disposal of the re- 
vision by the Government in favour of 
the petitioner in W. P. No. 2533 of 1980; 
W. P. No, 2074 of 1980 was filed on 6-5- 
1980, in which also, this Court after ad- 
mitting the writ petition, granted interim 
direction. to maintain status quo, 


3. The prayer in W, P. No. 2479 of 
1980 is for the issue of a writ in the 
nature of mandamus directing the res- 
spondents not to stop the quarrying ope- 
rations of the petitioner. Same is the 
prayer in W. P. No. 2533 of 1980 as well. 
- W. P. No. 2479/80: . > 
- 4. The learned counsel for the peti- 
tioner raised the following contentions 
in his writ petition : 


'. 1. The petitioner under Rule 31 (xiv) 


of the Andhra Pradesh Minor Mineral 
Concession Rules, 1966 (hereinafter re- 
ferred to as ‘the Rutes’) is entitled to 
two renewals and since the Government 
had already directed while disposing of 
the revision to extend the lease period, 
fhe Director of Mines ‘has no alternative 
but to follow the directions of the Gov- 
ernment and renew the lease and pend- 
ing the orders ta be issued by the Direc- 
tor, the petitioner . is entitled to carry 
On the mining operations; ` 

2. The renewal clause is a limitation 
imposed “on the lessor and that power of 
granting authority is curtailed by the 
renéwal clause. The renewal is a‘ con- 
tinuafion ' of the- old - arrangement and 
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the forest officers have no authority to 
stop the quarrying operations, 

3. Since the Government ‘has taken a 

decision before the expiry of lease viz., 
9-4-1980, to renew, there is ia fiction en- 
titling the petitioner to continue, 
_ 5. Before adverting to thé above con- 
tentions the relevant statutory provisions 
may be noted. Rule 13 of' the A. P. 
Minor Mineral Concession ‘Rules, 1966 
reads as under :— 


“13 (1) Disposal of Applications : :— 
The application for’ the grant of 
quarry lease’ shall be ‘disposed of 


within ninety days from the date of 
its receipt and if it is not ‘disposed of 
within that period, the application shall 
be deemed to have been refused, The 
lease deed shall be executed within 
ninety days from the date lof grant of 
the lease, 

(2) The application for the -renewal of 
a quarry lease shall be made at least 
ninety days before the expiry of the 
period of lease to the Assistant director 
and it shall be disposed of! before the 
expiry of the lease period. If the appli- 
cation is not so disposed of within that 
period, it shall be deemed to have been 
not renewed”, 


Rule 15 reads : 

15. PERIOD OF LEASE: |(1) Quarry 
lease may be granted by the Assistant 
Director for a period of one year in re- 
spect of the minerals which can be ex- 
tracted without much equipment or in- 
véstment just like sand, murrum, gravel, 
lime-shel! and lime kankar etc., and for 
a period of five years in respect of the 
minerals which require i investment, 
equipment to develop the quarry, such 
as lime stone, shale granite, slate, mar- 
hie, shahabad slabs, napa-slabs, þe- 
ntonite, fuller’s earth ete. If the period 
exceeds the periods referred to above, 


prior approval of the Government shall - 


be obtained. 

(2) If the Government ire satisfied 
that for the proper and systematic devel- 
opment of the quarry, a period longer 
than 1/5 year is necessary and that the 
applicant or lessee is capable, financially 
“and technically, of developing the quarry 
on a large scale, a quarry lease may be 
granted for a longer period not exceeding 
twice the fixed period. Such lease may, 
however, be renewed from time to time. 
Sub-rules (vi) and (xiv) of Rule 31 are: 

31. CONDITIONS OF PERMIT OR 

LEASE: 

Every quarry lease shall; in addition 

te such conditions as may be specifically 
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stipulated in each case, be subject to the 
following conditions viz:— 


(vi) The lessee shall, if required by 
the Assistant Director effect and main- 
tain at his own expense, boundary pil- 
lars of substantial material, standing not 
less than one metre above the surface _ 
of the ground at each corner or angle in 
the line of the boundary of the area 
under lease or permit and at intervals 
of not more than 183 metres along with 
the boundary, delineated in the plan at- 
tached to the area under lease or per- 
mit; os 


(xiv) If the lessee to whom a quarry 
lease is granted has duly observed all 
the conditions of his lease or permit and 
given ninety days previous notice 
in writing to the Assistant Director, re- 
questing grant of the renewal of the 
lease, the Assistant Director shall grant 
renewals for not more than two times 
to the period of quarry lease, subject te 
the following criteria namely :— 

Ist renewal: 

(a) systematic development of the 
quarry/quarries; 

(b) development of good communica- 
tion facilities and their maintenance; 


{c) investment on transport; 


(d) training of skilled labour and com- 
mitments on labour retention and induce- 
ment; 

(e) preliminary work and investment 
for establishment of a processing (dressing 
or upgrading) plant utilising the pro- 
duct from the quarry/quarri€és in ques- 
tion; 


(f) establishment of market, for the 
product, either in raw form or in pro- 
cessed or semiprocessed form; 

IInd renewal: . 

(a) establishment of processing slant 
either individually or in joint partner- ` 
ship with others; 

(b) development of market in the 
country or abroad; (effort in this direr- 
tion is very important); 

‘(c) any long term contracts with es- 
tablished industries for supply of quarry 
product; 

(d) setting up of an industry in the 
region, either individually or in partner- 
ship with others; 

XA ' XX xx 

6 In support of his first contention, 
learned counsel for the petitioner relied 
upon the following decisions: 


1981 


In Rajasthan Mineral & Co. v. Union 
of India, AIR 1973 Raj 289, it has been 
held: 


“Both the parties agree that under the 
Business Rules, it is the Minister who 
has ultimately to pass the order granting 
lease, to an applicant. The matter is not 
to be referred to the Governor for final 
sanction, In such circumstances, what- 
ever the order. was passed by the Minis- 
ter even if it is taken to be an advice to 
the head of the State, it shall be taken 
that advice was deemed to. have been 
accepted by the Head of the State as 
under the Business Rules that advice 
was not to go to the Governor for final 
sanction and in such _ circumstances that 
sanction of the Minister cannot be deem- 
ed to be a provisional order because it 
did not require sanctioning from the 
Head of the State.” 


In Dharam Chand v. State of Bihar; 
AIR 1976 SC 1433, it is held: : 


“Under Rule 54 of the Mineral Con- 
cession Rules, 1960, the Central Govern- 
ment acts as a revisional tribunal against 


any order passed by the State Govern- ` 


ment and has obviously, therefore, the 
same powers as the State Government. 
In these circumstances, therefore, when 
the Central Government allows the re- 
vision application and directs the State 
Government to grant the licence to the 
applicant, the order must be deemed to 
be an order passed by the Central Gov- 
ernment granting the prayer of the appli- 
cant for issue of the mining lease. The 
order of the Central Government there- 
fore, leaves no discretion to the State 
Government to refuse to grant the min- 
_ ing lease to the applicant. 


In fact to take the view that the 
State Government could decline to carry 
out the Order of the Central Govern- 
ment on ground which it thinks proper 
would be subversive of judicial discipline. 
Therefore, when the’ applicant preferred 
a revision application to the Central 
Government against the refusal of the 
State Government to carry out the order 
of the Central Government by rejecting 
his application, there was absolutely no 
legal justification at all for the Central 
Government to go back upon its earlier 
order even on the ground which came 
` into existence subsequent to the making 
of the earlier order. The earlier order of 
the Central Government stood unvaried 
and unvacated and the State Govern- 
ment was. bound to implement it and, 
therefore,. the Central - Government was 
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in error in upholding the action of the 
State Government- rejecting the revision 
application filed by the appellant. 

In Swarajyalakshmi v. State of A. P. 
AIR 1959 Andh Pra 321, a Division 
Bench of this Court held: . 

“Every Tribunal invested with a 
power to determine a controversy has 
inherent jurisdiction to pass such orders 
in relation to the subject-matter of the 
eentroversy as would meet the ends of 
justice although there might be no direct 
statutory provision therefor. Similarly 
every authority empowered to entertain 
an appeal must ex-necessitate have the 
power to review the order of the origin- 
al authority and pass such orders in 
relation thereto which the justice of the 
case requires, though this is, of course, 
not to say that the appellate authority is 
invested with an arbitrary power. To 
hold otherwise would render infructuous 
the exercise of the appellate jurisdiction 
vested in the State Transport Authority - 
under Section 64 of the Motor Vehicles 
Act, 


A revisional authority can exercise the 
power of remand which is a necessary 
incident of its power to revise an order 
or proceeding of subordinate authorities. 
The revisional power conferred on the 
Government under Section 64-A of the 
Motor Vehicles Act is analogous to the 
jurisdiction vested in the High Court 
under Section 115 of the Code of Civil 
Procedure. The words “may pass such 
order in reference thereto as it thinks 
fit” in Section 64-A of the Motor Vehbi- 
cles Act are in pari materia with the 
words ‘may make such order in the 
case as it thinks fit” contained in Sec- 


tion 115 of the Code of Civil Procedure. 


When once the jurisdiction to revise is 
established, there is no limitation im- 
posed on the power of the authority as 
to the mode of disposal. The revisional 
authority may finally dispose of the case 
itself or pass any other ordér which may 
satisfy the justice of the case. What the 
order should be. in any particular case 
would depend on the circumstances of 
that case.” 


7. These citations have been relied 
upon for the proposition. -that since the 
minister passed the-order on 4-4-1980, 
itsėlf- ie, before the ‘expiry of the 
lease period. on 9-4-1980, though the 
same was- communicated on 30-4-1980 
in reality it must be- deemed to have 
been ordered before the expiry of the 
time. The, communication as, such is 


~ sion contrary to what the 
. already decided. Therefore, 
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not the essence of the matter. Since the 


minister, while disposing of the revision. 


had before him the renewal application 
which was made by the | petitioner on 
8-1-1980, itself, he directed ithe authority 
to renew ‘the lease. Now, it is not open 
„to the licensing authority to take a deci- 
| minister .had 
it is obliga- 
tory on the part of the Director of Mines 
to extend the lease period) We appre- 


hend the contention of the learned coun- > 


sel is unfounded. The decisions cited, 
are with reference to the statutory pro- 
visions with regard to various other 
enactments or Rules but not with regard 
to the Andhra Pradesh Minor Mineral 
Concession Rules, They are not in pari 
materia either. 

8. The crucial provisions’ are Rules 15 
and 31 {xiv). Rule 15 confers power on 
the Assistant Director to! grant lease 
either for a period of one year or for a 
period of five years and if the period 
exceeds the- periods referred to above, 

` prior approval of the Government should 
be obtained. So, the original authority 
for grant of lease is the Assistant Direc- 
tor. However,.in sub-rule| (2) of R: 15, 
it is provided that it would! be competent 
for the Government to grant lease for a 
' period longer than one ‘year or five 
years, as the case may be, referred to in 
sub-rule (1) of Rule 15 not exceeding, 





_ of course, twice the fixed! period. But- 


such leases may be renewed from time to 
time. Therefore, the provision contem- 
plated under Rule 15 clothing the. Gov- 
ernment with a power to grant lease 
exceeding five years in case of lease 
. granted for quarrying limestone, is with 
reference to the grant, made at the first 
instance and not at a time when rene- 
wal of'the lease is applied | for, It is fur- 
ther made clear by the’ provision enacted 
„in R. 31. (xiv) which’ reads that if the 
lessee, to whom a quarry lease is grant- 
ed, requests for grant of ‘renewal, the 
Assistant Director shall grant renewals 
for not more than two| times to the 
period of quarry lease, subject to certain 
criteria, | 

9. This amply demonstrates that the 
Government cannot direct the renewal 
straightway and’in particular at a time 





when the revision is' pending. It is not. 


open to the’ Government; to direct. the 
renewal straightway which | ‘power actual- 
ly as per the statutory provisions resides 
in the Assistant Director. In fact, a read- 
ing of the two rules in combination makés 
it clear that at a time when a renewal 
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has to be granted various elements 
enumerated in (a) to (f) of R. 31 under 
the heading ‘ist renewal’ have to be 
taken into consideration. Therefore, it 
is rather futile for the learned counsel 
for the petitioners to contend that it is 
open to the Government to direct the 
concerned authority to renew the lease 
straightway. 

10. However, there is another aspact 
of the matter. It is then argued that an 
appeal has been preferred on 12-5-1980, 
against the rejection of the application 
for renewal which was made on 8-1-1980 
and the appellate authority has not dis- 
posed of the appeal. one way or the 
other. Therefore, till the disposal of 
the appeal, the petitioner will be entitl- 
ed to carry on the quarrying operations 


in anticipation that his lease will be re-|- 


newed by way of extension. There is 
some force in this contention. We, how- 
ever; ‘propose to postpone the adjudica- 
tion on this to a later stage, when we 
consider the second contention raised by 
the learned counsel for the petitioner. 

11. Regarding the second contention, 
the learned counsel for the petitioner 
Placed reliance on the following deci- 
sions: 

In Chhatu Ram v. State of Bihar, AIR 
1969 SC 177, it was held:. ` 

“We agree with the High Court that a 
claus? for renewal of the lease at a fu- 
ture date was a limitation imposed upon 
the lessor. His freedom as an absolute 
owner was sought to be curtailed by 
such agreement, It was thus an incum- 
brance and all incumbrances were wiped 
out ky Section 4, 

Takirg all these provisions into consid- 
eration, an agreement for renewal of a 
Tease in. future cannot be binding upon 
the State Government after the- vesting 
of the estate”, - 

7.. Counsel for the 
upon R, 40 of the. Mineral Concession 
Rules, 1949 and contended that under 
the scheme of the Rules a lessee of a 
mining lease is entitled to at least one 
renewal. : Rule 40, insofar as is material, 
provides : 

(1) The period for which a mining jeasa 


appellant relied 


. may be granted shall be 30 years in the 


case of ‘coal; iron-ore and bauxite for 
manufacture of aluminium and 20 years 
in the case of any other minerals, unless 
the applicant himself asks for a "shorter 
period, The tease shall be renewable af 
the option of the lessee, for one or two 


p 


periods, each not exceeding the duration | 


of the original lease, in the casa: of iron- 
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ore and bauxite for manufacture of alu- 
minium, and one period. not exceeding 
the duration of the original lease in the 
case of. other minerals.” 


But Rule 40 has no application, Mani- 

festly the rule applies to grants made 
by the Government; it has no applica- 
tion to statutory leases arising by virtue 
of Section 10 of the Bihar Land Reforms 
Act. Even assuming that Rule 40 applies 
to such a statutory lease, the duration of 
the “original lease” may be deemed to 
be no longer than the period between 
the date of vesting and September 30, 
1955. That period for which renewal may 
have been claimed has expired many 
years ago, and recognition of-the rights 
of the appellant Company will be of no 
practical significance in this appeal.” 
- In Seshagiri Rao v. D. R. O. Krishna 
District (1978-1. Andh LT 62) this Court 
dealing with Rules 14 and 31 (ii) read 
with Rules 10 (2) and 14 (2) of the An- 
dhra Pradesh Minor Mineral Concession 
Rules 1986, held : 


“From a reading of the clause, it be- 
comes manifest that the lease which has 
originally been granted by public auc- 
tion is continued provided the lessee had 
- observed all the conditions of his lease 
and has given six months’ > previous 
notice in writing requesting for renewal. 
While granting the renewal, the Col- 
lector is, however, empowered to impose 
such terms and conditions as he’ thinks 
fit. In these cases before granting re- 
newals, the Collector has’ imposed ‘a con- 
dition that the amounts should be raised 
by 25%. The lessee accepted this and 
continued their leases until they are fi- 
mally terminated. Renewal in. its very 
nature. is only a continuation of the old 
arrangement, Therefore, it is difficult for 
.us to make any distinction between the 
original lease based on, auction and its 
renewal, Justice Jeevan Reddy also does 
not appear to take a different view. On 
the other hand, while dealing with the 
decision of Madhava Reddy, J., in W.P, 
Nos. 4903 and 4910/73 dated 13-2-1975, 
Jeevan Reddy, J., distinguished these 
cases on the ground that they were cases 
of.renewals thereby meaning that ‘cases 
of renewals stand on a different ground. 
Madhava Reddy, J., in W.P. No. 4903/73 
granted relief to the petitioner there and 
held that seigniorage: fee could not be 
collected, This is'a case of renewal. 
The decision of Madhava Reddy, J., ac- 
cords with- our view not only with re- 
gard -to renewal but also in respect of 
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- the option in the case of leases ` based on 


public auctions,” 


12. Based- -on this, the learned owwa 
for the petitioner referred to Rule 26 of 
the Rules which reads as under : 

“26. Penalty for unauthorised quarry- 
ing : If any person carries on quarrying 
operations in contravention of these 
rules, he shall be liable to pay as penalty 
such enhanced seigniorage fee together 
with the assessment as may be imposed 
by an order of the Deputy Director.” 

13. He also, by way of reinforcement, 
relied upon a decision reported in C. L. 
Reddi v. State Transport Authority (AIR 
1977 Andh Pra 299), wherein a Bench of 
this Court, while dealing with the provi- 
sions enacted in Section 62 (1) (d) of the 
Motor Vehicles Act, held :— 

“The learned Government Pleader con- 
tends that by giving such retrospective 
effect, the provisions of Section 62 (1) (d) 
which provide for grant of a temporary 
permit pending decision on an application 
for the renewal of the permit will be 
rendered nugatory. But I am unable to 
agree with this contention. In a case 
where an operator applied for the re- 
newal of a permit, it is open to him 
either to apply for a temporary permit 
under Section 62 (1) (d) pending disposal 
of the application for renewal of the. 
permit or he may also run the vehicle 
in anticipation of the renewal of the per- 
mit. Of course, in a, case where the per- 
mit has not been renewed, the operator 
will take the risk of having to pay the 
maximum tax and also penalty. But if 
the permit has been renewed, it will take 
effect from the date of the expiry of the 
original permit and it cannot be said that 
the vehicle was run without a valid per- 
mit, The words “such renewal shall have 
effect from the date of such expiry ir- 
respective of whether or not a temporary 
permit has been granted under clause (d) 
of Section 62 (1)” occurring in sub-sec- 
tion (4) of Section 58 make it clear that 
even in a case where the vehicle was run 
without a temporary permit, the renewal 
shall have effect from the date of expiry 
of the permit.” j 
and submitted: that since the renewal is 
nothing but a continuation of an old ag- 
reement, the renewing: authority, may at 
the time of renewal, impose conditions 
with regard to the period for which there 
was no prior renewal ‘by imposing either 


.s@igniorage fee or increasing’ the rental 


suitably, We are inclined to accede to 


‘this proposition and in this we aré forti- 


fied by a Bench decision of. this Court re- 
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ported in Sheshagiri Rao v. D. R. O. 
Krishna District (1978) 1 Andh LT 62 
(supra); Provided, the authority, at the 
dime of renewal, considers that the lessee 
is entitled for renewal after being satisfi- 
ed with the criteria laid down under the 
rules 





and then it -will be open 
to the authority concerned to im- 
[pose such conditions as it deems 
ifit, While considering the re- 


newal application, it goes without saying 
the authority will have to act within the 
four corners of the statutory provisions 
and if that authority eventually considers 
and`concludes for the renewal, then tak- 
ing into consideration the various deci- 
sions laid down by this Court and also 
the provisions enacted in ‘the rules, it 
will stipulate accordingly. , This equally 
answers the query raised earlier by the 
learned counsel as to whether the peti- 
tioner lessee will be entitled to carry on 
mining operations during the pendency of 
appeal for renewal, even after the ex- 
piry of lease period. 


14, In view of this, the: contention of 
the learned Government Pleader and the 
supporting arguments of the learned 
counsel for the petitioners in W. P. Nos. 
2060 and 2074/1980 that a'lessee cannot 
continue the operations upon the mines 
without the licence being renewed, the 
moment licence period is expired, is re- 
jected. 


15. We now come to the last argu- 
ment of the petitioners, for which the 
learned counsel placed reliance on the 
decision reported in M/s. K. V. State Co. 
Ltd. v. State of Punjab ,(1969) 1 SCC 
286. In the case, the Supreme Court was 
concerned with the statutory provisions 
enacted under Mines and Minerals (Re- 
gulations and Development). Act 1957 and 
it held as follows: 


“It is clear that the object of these 
rules laying down time-limits for making 
applications; acknowledging their receipts 
and disposal thereof was to see that the 
development of mines and exploitation of 
minerals took place both in a regulated 
manner and without any. undue delay. 
Rule 28 with which we are immediately 
concerned not only lays down the time 
within which a renewal application is to 
be made but also provides that if it is 
not disposed of before the expiry of the 
lease the period of the lease shall be 
deemed to have been extended for a fur- 

` ther period: of six months or ending with 
the date of the receipt of the orders of 
the State Government thereon whichever 
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is shorter. The object of providing time- 
limit for the renewal of application was 
that sufficient time before the expiry of 
lease was available to the State Govern- ._ 
ment to decide whether the renewal 
should be granted or not, for, if the re- 
newal was not granted the land in ques- 
tion would be available for. regrant and 


_the State Government would have to de- 


clare that the land was so availakle for 
regrant, invite applications for the grant 
of the lease and follow the procedure 
laid down in the Act and the Rules there- 
for, It is obvious that if the time of six 
months prescribed in Rules 22 and 28 
was not available to the State Govern- 
ment it would not be possible for it to 
decide within time and to follow the pro- 
cedure for granting a fresh lease to some 
one else, The result would be that min- 
ing operations would be delayed in that 
particular land and to that extent the 
object of the Act and the duty imposed 
by Section 18 on the Central Govern- 
ment would be delayed or defeated. Con- 
sidering the scheme and the object of the 
Act and the rules it is not possible to 
agree with Mr. Gupte that Rule 28 was 
not intended to be mandatory and is only 
directory”, 

16. The eabinisaee of the learned 
counsel is that what the Supreme Court 
observed in regard to S. 18 of the Mines 
and Minerals (Regulations and Develop- 
ment) Act, 1957 and Rr. 22 and 28 of the 
Rules framed under the Act, will also be 
equally applicable to the case before us 
and therefore by way of legal fiction it 
must be presumed that the lessee 
was acting under the deemed renewal, as 
otherwise, the result would be that min- 
ing operations would be delayed, which 
would indirectly and adversely affect the 
object of the Act and the Rules resulting 
in loss to the exchequer and also would 
impose a very heavy burden on the peti- 
tioner in maintaining the enormous 
establishment, . 


17. The provisions enacted in Mines 
and Minerals (Regulation and Develop- 
ment) Act and the rules framed there- 
under are not in pari materia with the 
rules in the case before us; unlike in the 
former, where if renewal is not made 
one way or the other, then, by virtue of 


a deemed provision, it will be deemed to + 
. have been renewal which is exactly the 


converse case in the Minor Mineral Con- 
cession Rules. It is stated by the learned 
counsel for the petitioner that some of 
the States in the country like Rajasthan 
and few other States have amended the 


”_ 


“not exist 
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Minor. Mineral Concession Rules enact- 
ing a provision that if the renewal appli- 
eation is not considered one way or the 
other within the period fixed, then, it 
will be deemed that it has been renewed. 
Be that as it may, such a provision does 
in the Andhra Pradesh Minor 
Mineral Concession Rules. But one thing 
which stands out distinct in these cases 
is the circumstances under which the 
lease period came to be expired, the cir- 
cumstances under which the renewal ap- 
plication could not be considered one way 
or the other by the authority concerned, 
and the circumstances in which the delay 
has occurred, All these can be said to be 
beyond the control of the renewing auth- 
ority and it could not be said to be the 
making of the petitioner either. Be that 
as it may, in our judgment, the legal fic- 
tion which is sought to be made the basis 
in order to drive home the argument of 
the learned counsel for the petitioner is 
devoid of substance and we are not in- 
clined to agree with it, In so far as the 
argument pertaining to the provision 
made in Rule 9 of the Rules is concern- 
ed, there is sufficient force in the argu- 
ment of the learned counsel for the peti- 
tioner, The petitioner who was carrying 
on the mining operations, even though 
beyond the expiry of the period pending 


the appeal before the authority concern-. 


ed, was stopped by the forest officials, 
which power apparently, as stated by the 
learned Government Pleader, appears to 
have been exercised under the proviso to 
Rule 9, which reads :— 

“9, Authority to Grant Quarry Lease 
or Permit :— 


- (i) Every application for grant of a 
quarry lease in respect of a land shall be 
made in Form ‘B’ to the Assistant Dir- 
ector concerned and- shall be disposed of 
by him. 
xx XX XX 

Provided that the applications for 
grant of a lease or a permit in respect of 
a reserved forest land shall be disposed 
of after consultation with the Divisional 
or the District Forest Officer concerned.” 


18 It is quite evident from the 
proviso that the proposal for grant- 
ing of a lease when made and 
considered for the ‘first time, con- 
sultation with the concerned forest 
officer is’ contemplated as essential; but 
not thereafter when the renewal is 
sought to be made because it is not to 
be found anywhere in the renewal pro- 
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visions either in Rule 15 or Rule 31 (xiv) 
of the rules making it mandatory on the 
part of the Mining Department to con- 
sult the Forest Department . and there- 
fore, the alleged stoppage by the Forest 
Department on 23-5-1980 - is in contra- 
vention of the rules, It is competent for 
the Mining Department if at all to pre- 
vent the petitioners from carrying on the 
mining operations, Therefore, the argu- 
ment of the learned Government Pleader 
in this behalf has no substance and the 
same is liable to be rejected, 


19, W. P. 2533/1980: In this case, the 
petitioner submitted the renewal appli- 
cation on 8-4-1980 ie. just one day be- 
fore the expiry of grace period. It may 
however be stated that the facts and cir- 
cumstances in the case of this petitioner 
are more or less analogous to the case of 
the petitioner in W. P. No, 2479/1980 and 
therefore, it is unnecessary to restate the 
entire facts, The complaint of the peti- 
tioner is against the stoppage made bv 
the Forest Department. So whatever 
holds good for the petitioner in W. P. 
No. 2479/1980 will also be equally appli- 
cable to the case. of the petitioner in 
this Writ Petition but with one distinc- 
tion, that is, in this case, the petitioner 
filed renewal application on 8-4-1980 
which is one day before the expiry of 
the grace period. As per Rule 13 (2) of 
the Andhra Pradesh Minor Mineral Con- 
cession Rules, 1966, every renewal appli- 
cation shall be made at least 90 days be- 
fore the. expiry of the period of lease 
without adjydicating upon the merits, we 
however deem it proper, in the circum- 
stances of the case, just as we propose 
to do the same in the case of the peti- 
tioner in W. P. No. 2479/1980, to direct 
the authority concerned to dispose of the 
renewal application pending before it, in 
accordance with law. 

20. Coming to W. P, No, 2060/1980 and 
W. P. No, 2074/1980 the petitioners have 
challenged the order made on the revi- 
sion petitions filed by the petitioners in 
W. P. Nos. 2479 and 2533 of 1980 in which 
the Government directed the concerned 
authority to renew the lease. Their sub- 
missions in the main are that it is not 
competent for the Government under 
Rule 35-A of the rules to straightway 
direct the licensing authority to renew 
the lease, and it can only direct the 
licensing authority to consider the re- 
newal applications so made, This is a 
sufficient foundation for the argument’ 
and we agree that it is not competent for 
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the Government to straightway direct the 
competent licensing authority to- renew 
the lease and it can only seek. to direct 
the consideration of the renewal applica- 
tions. We may. observe that in these 
cases, the Government was: only concern- 
ed with the disposal of the Revision- peti- 
tions filed by the petitioners 


Nos. 2479 and 2533 of 1980 | reagitating 


the act of the ‘Deputy, Director, in can-. 


celling the leases and to that extent, the 
Government after going through the en- 
tire record and the material placed be- 
fore it, concluded that the| cancellation 
was wrong and accordingly set aside that 
cancellation, Since the period _ within 
which the renewal application was to be 
considered was coming to anjend and in- 
. asmuch as the renewal applications made 
by the petitioner were pending, a direc- 


tion was thought necessary by the Gov-° 


ernment to consider the renewal applica- 
tions. But the Government) in ordering 
the licensing, authority | to renew 
straightway, has overstepped its author- 
ity so conferred under the Statutory pro- 
visions, a 


21. In view, of the above and in view 
of the peculiar circumstances 
cases, we make the following : f 
‘Order: (1) The renewal| applications 
made by the petitioners in W. P. Nos. 
2479 and 2533/1980. will be considered by 
the authority concerned in accordance 
with law within six weeks from the date 
of receipt of this ‘order, j - 


(2) Pending consideration of the afore- 
said renewal applications, the petitioners 
in. W. P, Nos. 2479 and 2533 of 1980 shall 
` be entitled to carry on the quarrying 
operations, The petitioners. however shall 
be liable to pay seigniorage jfee, royalty 
and such other impositions contemplated 
by the Andhra Pradesh Minor Mineral 
Concession , Rules 1966, which the con- 
cerned authorities eventually impose in 
accordance with the Statutory provisions. 


' (3) If, for some ‘reason, the renewal 
applications are not favourably consider- 
ed, ‘the applications made by the . peti- 
tioners in W. P. Nos. 2060 and 2074/1989 
will be considered in - accordance with 
the rules, W. P. Nos.-2479 and 2533/1980 
are partly allowed and W. P. Nos, -2060 
and 2074/1980 are- allowed:.; The Writ 
Appeals are accordingly disposed of. No 
costs. Advocate’s fee Rs..190/~ in each. 
` 22, ‘An oral application was made by 
the learned Government Pleader for 
leave to appeal to the Supreme Court. 
Since no substantial question of law of 


} ris 
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general importance arises in these cases 
which, in our view, requires the consi- 
deration of the Supreme Court, the leave 
is rejected, 

„Order accordingly. 
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Ahmedunnisa Begum, Appellant v, The 
Life Insurance Corporation of India, 
Hyderabad, Respondent. 

Appeal No. 95 of 1978, D/- 12-9-1980.* 

Contraet Act (9 of 1872), Ss. 7 and 6 
-— Lapsed life insurance policy — Re- 
vival of — Death of assured before re- 
vival — Held, there was no revival of 
the policy, 


The revival of an insurance policy is 
not a.matter of right and it would not 
automatically follow even after the ful- 
filment of the ‘conditions laid down in 
the policy. The revival operates as a new 
contract and the rights and liabilities do 
not begin to run until the new terms and 
conditions are accepted and complied 
with, _ : (Para 14) 

Under a multipurpose life insurance 
policy, the premium was to be paid 
quarterly from 28-3-1962. Premiums 
were regularly paid up to 28-6-1972. 
Premiums due on ‘28-9-1972 and 28-12- 
1972 were paid on 2-4-1973. Premiums 
due on 28-3-1973 was paid on 5-4-1973. 
A short medical certificate was sent by ` 
the Doctor on 17-4-1973, Interest on pre- 
miums was paid on 18-4-1973." The as- 
sured was directed to appear before an- 
other doctor. Another doctor examined 
the insured on 29-5-73 and submitted his 
report on the same day. The assured died 
on 1-6-1973 in an accident. On. suit -by 
wife of. assured for payment of the full 
amount due under policy. 


Held that there could be no revival 
after the death of the assured. Since the 
assured died before the actual revival. of 
the policy,. there was no revival of the 
policy. The suit claim .for the entire 
amount due under policy must be dis- 
missed. The suit decreed only for the 
paid up value and bonus acerued on ‘it, 


Case law ‘discussed, (Para 16) 
Cases Referred : Chronological . Paras 
AIR. 1959 Andh Pra 562 ` Peti 


AIR 1932 Mad 241 : 61 Mad LJ 388 15 


*Against decree of Sub. J. Warangal, D/- 
22-6-1977. 


LX/LX/G383/80/SSG 





1981 


(1919) 2 KB 491°: 122 LT:30 : 88 LJIKB 
1223, Mc Kenna v, City Life Assurance 
Co, 13 

(1858) 140 ER 885 --30 LT 318: 6 WR 
340, Pritchard v. Merchants and 
Tradesman's Mutual Life Assurance 
Society - 11 

(1854) 15 CB 365 : 24 LTOS 182: 88 LJ 
KB 1223, Dalby v. India and London 
Life Assurance Co. ` 11 
T  Veerabhadrayya, for Appellant; 

J. V. Suryanarayana Rao, for Resnon- 

dent. 

JUDGMENT :— The plaintiff in the 
suit for recovery of money on the basis 
of multi-purpose Life Insurance Policy 
— Ex. A-4, is the appellant, The Life In- 
surance Corporation. of India is the sole 
defendant in the suit. The plaintiff is the 
widow of late Mohd, Jafar Ali, a practis- 
ing advocate at Warangal. He was the 
holder of Multipurpose policy Ex. A-4 
issued by the defendant for an assured 
amount of Rs. 5,000/-. The policy com- 
menced on 28-3-1962. Payment of pre- 
miums was in quarterly instalments. 
Each quarterly premium was Rs. 79-06. 
Jafar Ali paid the premiums regularly 
up to 28-6-1972. But- owing to some um- 
foreseen circumstances, he could not pay 
the premium due on 28-9-1972 in time. 
He however, paid this premium as well 
as the quarterly premium payable on 
28-12-1972, . on 2-4-1973 at Warangal 
branch office of the defendant-Corpora- 
tion, The premium due on 28-3-1973 was 
paid on 5-4-1973. The insured offered to 
give a personal declaration of health on 
2-4-1973, But D. W. 2, the Branch Man- 
ager did not entertain the said request. 
On 9-4-1973, the policyholder was re- 
quested by the defendant by the letter 
Ex. B-3 to pay interest of Rs. 4-60 on 
the arrears cf the premium and to ap- 
pear before Dr. K. P. Reddy and submit 
a short medical report to consider the re- 
vival of the policy and adjust the amount 
in deposit. A short medical report Ex. 
B-4 was sent by Dr. K. P. Reddy to the 
Branch Manager on 17-4-1973. It appears 
that Dr. K, P. Reddy certified that the 
life of the policyholder was ‘first class’. 
He also paid the interest of Rs 4-60 on 
18-4-1973 under the receipt Ex, B-5. On 
14-5-1973 the insured was directed by 
the letter Ex. B-1 to. appear and get him- 
self examined by Dr, K. Damodar Reddy, 
Assistant Professor of Opthalmology as 
some additional information was requir- 
ed for consideration and revival of the 
policy, Dr. K. Damodar Reddy examined 
the insured on 29-5-1973 and submitted 
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his report Ex.: B-2 on the same day. The 
defendant’s agent also wrote a letter to 
the Branch Manager, D. W. 1 informing 
him that the formalities were completed 
and the policy may be revived. The 
policyholder was under the impression 
that the policy had been reviewed, The 
policyholder died on 1-6-1973 in an ac- 
cident, - The defendant’s agent wrote a 
letter dated 15-6-1973 to the Branch 
Manager, D. W.-1 informing him of the 
death of Mohd. Jafar Ali. The plaintiff 
is the nominee ünder the policy, Ex. 
A-4. Therefore, she submitted an appli- 
cation Ex, A-6 on 20-8-1973 to the defen- 
dant for the. payment of the full ‘amount 
due under the policy, But the defendant 
replied under Ex. A-7 that the policy 
was treated as paid-up for the non-pay- 
ment of the premium due on 28-9-1972. 
Thereupon, the plaintiff issued a notice 
Ex, A-8 on 28-11-1973 claiming the ful 
amount of insurance covered by the 
policy. The defendant replied under Ex. 
A-9 to: the effect that the plaintiff was 
entiled to the paid-up, value only. 
Therefore, the plaintiff filed the suit on 
17-6-1975 for recovery of the amount due 
under the policy Ex, A-4. 

2, The suit was resisted by the defen- 
dant mainly contending inter alia that 
the ‘question of revival of the ‘policy did 
Not arise as the policyholder died on 
1-6-1973 even before the receipt of the 
medical report for consideration of the 


- revival of the policy from Dr. Damodar 


Reddy of the M.G.M. Hospital, Warangal 
and that the revival was not a matter of 
right rested in the policyholder and it 
would not automatically follow even 
after the receipt of the medical report. 
It was further averred that at the time 
of the revival of the policy the defen- 
dant could place restrictions on extra- 
premiums and it could even refuse to 


. revive it. It was asserted that the mere 


payment of premium and submission of 
a declaration or medical report do not 
automatically revive a lapsed policy, nor 
do they clothe the policyholder to claim 
any revival much less to deem the policy 
as revived. It was, therefore, contended 
that the plaintiff was not entitled to the 
amounts under the policy as the policy 
was not in force on the date of the death 
of the policy-holder and was only entitl- 
ed to the. paid-up value and the bonus 
accrued on the-.policy after the date of 
lapse of the policy which the defendant 
had offered to pay and ready to pay in 
full discharge of obligation under the 
lapsed policy in question, 
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3, The learned Subordinate Judge, 
Warangal, on an effective valuation of 
the entire evidence in the case, held that 
the lapsed policy Ex. P-4 was not reviv- 
ed and therefore the policy was not in 
force, nor the policy could be deemed to 
have been in force on the date of the 
death of the policyholder, Accordingly, 
the learned Subordinate Judge granted a 
decree in respect of the paid-up value and 
bonus. accrued on the policy after the 
date of lapse of the policy and dismissed 
the claim of the plaintiff in other re- 
spects. Hence this appeal by the aggriev- 
ed plaintiff. 


4. The wide question and:a question 
of general public importance that arises 
in this appeal is; what are the precise 
limits and conditions for the revival of 
a lapsed insurance policy? The answer 
must be found from the conditions and 
privileges printed on the back of the 
policy itself, f 

5. The conditions for revival of dis- 
continued or lapsed policies read as fol- 
lows: : 
` “Revival of discontinued or lapsed 
policies : 

“When the premium is not: paid with- 
in the days of grace, the policy lapses, 
but may be revived during the lifetime of 
the life assured, but within a period of 
five years from the due date of the first 
unpaid premium and before the date of 
maturity on the following terms : 


(a) within six months from the due 


date of the first unpaid premium without 
evidence of health on payment of the 
premium in arrears with interest at the 
rate of 1/2 per cent for each month or 
portion of a month, reckoning. from the 
due date of each premium paid late, sub- 
ject to a minimum payment on this ac- 
count of 50 paise. If the revival is com- 
pleted within fourteen days from the ex- 
piry of the days of grace simple revival 
charge of 50 naya paise only will be re- 
quired, no matter what the: amount of 
the premium may be. l 

(b) At any time after the first six 
months from the due date of the first: un- 
paid premium but not later than the ex- 
piry of a period of five years from the 
due date of the first premium on produc- 
tion of evidence of health and habits of 
the life assured (including a Medical Re- 
port of his life from the Corporation’s 
appointed Medical Examiner, wherever 
required by the Corporation, the fee for 
which must be paid in advance) to the 
satisfaction of the Corporation and of 
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evidence to show that there has been no 
adverse change in personal or family 
history or occupation and on payment of 
the premiums in arrears 
thereon at the rate of § per cent per 
annum compounding half-yearly reckon- 
ing from the due date of each premium 
paid late.” 


6. Thus the policy confers a privilege 
or concession on the policyholder to re- 
vive a policy that had lapsed. But that 
privilege is subject to certain limitations 
and conditions. The limitations for the 
revival are: the revival can be (1) only 
during the lifetime of the assured and 
not aftẹr his death, (2) within a period of 
5 years from the due date of the first un- 
paid premium and (3) before the date of 
maturity. Besides these limitations, 
the policy stipulates also conditions. 
Clause (a) deals with the conditions of 
revival of lapsed policies within six 
months from the due date of the first un- 
paid premium; and clause (b) stipulates 
conditions for revival after the first six 
months from the due date of the first un- 
paid premium but not later than the ex- 
piry of a period of five years from the 
due date of the first unpaid premium. 
Under clause (a) if the premium in ar- 
rears is paid with interest at the rate of 


half per cent for each month or a por- 


tion thereof is paid, the policy would: be 
revived without any evidence of health. 
Under clause (b) a policy may be reviv- 
ed at any time after the first six months 
from the due date of first unpaid pre- 
mium but not later than the expiry of 
the period of 5 years of the due date of 
the first unpaid premium on production 
of evidence of health and habits of the 
life assured to the-satisfaction of the 
Corporation and of evidence to show that 
there has been no adverse change in per- 
sonal or family history or occupation and 
on payment of the premiums in arrears 
with interest thereon at the rate of 6 per 
cent per annum compounding half yearly 
reckoning from the due date of each pre- 
mium paid late, l 


7. The learned counsel for the appel- 
lant, however, submits that when the in- 
sured did all that he ought to do and 
what was left was only the consideration 
of the question of revival of the policy 
on the basis of medical report, the policy 
could be revived by the Corporation even 
after the death of the policyholder, Ac- 
cording to him, the policy-holder com- 
plied with the request of the defendant- 
Corporation to submit a medical report 


with interest ` 
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medical report Ex. B-2 was submitted 
by the Doctor on 29-5-1973 to D. W. 1, 
the Branch Manager, It is the finding of 
the learned Subordinate Judge that Ex. 
B-2 report was received by the Branch 
Manager before the death of the policy- 
holder on 1-6-1973. Thus, according to 
the learned counsel, the policyholder 
did all that was required of him before 
the death and, therefore, the policy should 
have been revived by the Corporation. 
The learned counsel placed reliance 
on a decision of this Court ‘in Hindusthan 
Ideal Insurance Co., Ltd. v. B. Jayalak- 
shmamma, AIR 1959 Andh Pra 562 Head- 
note (c) of the report reads, 


“The renewal of lapsed policies fol- 
lows as a matter of course on the fulfil- 
ment of the conditions mentioned in the 
policy. The insurer cannot add further 
terms and conditions if and when the 
revival is desired so as to affect the ter- 
ms of the original agreement. There- 
fore, the contention that until the accep- 
tance of the revival application and the 
issue of memorandum stating that the 
policy has been revived, the policy re- 
mains lapsed is not acceptable, 

Where the original agreement did 
not require that the assured should con- 
tinue to be alive at the time when the 
company takes up the application for 
the renewal for consideration the con- 


tention that the death of the assured so. 


operated as to render the revival of the 
lapsed policy ineffective is not tenable.” 


8. But in this case the original agree- 
ment Ex. A-4 precisely stipulated that 
the question of revival can be considered 
only during the lifetime of the life as- 
sured. Therefore, that decision is of no 
help to the learned counsel, 


9. On the other hand, the learned 
counsel for the Corporation submits that 
with the lapse of the policy, the policy 
is dead and gone and the rights and liabi- 
lities under the policy do not begin until 
the contract has again started to run and 
in the absence of any effective revival 
the contract does not begin to run. Ac- 
cording to the learned counsel, the mere 
payment and receipt of premium will 
not automatically revive the policy and 
it is only on the acceptance of the terms 
and conditions by the Corporation that 
the policy gets revived. _ 

10. In Halsbury’s Laws of England, 
Volume 25 at page 268 paragraphs 497 
rand 498 occurs the following Passages on 
Revival of ; Pouey, 
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497, Revival of lapsed policy: An in- 
surance policy may lapse for a number 
of reasons, but the most usual one is the 
assured’s failure to pay the considera- 
tion due from him in the form of premi- 
um on the due date or within the period 
of grace allowed. However, there may 
be a revival of a policy which has so 
lapsed, either by agreement between the 
parties or by conduct of the insurers 


‘such as to estop them from denying that 


there is subsisting policy. 


498. Revival as new contract: A re- 
vival of an insurance policy operates 
as a new contract, and the parties’ 
rights and liabilities, according to ordi- 
nary principles, do not begin until the 
new contract has started to run............ 
It is not unusual to find that fresh terms 
and conditions are laid down for the 
revival and there is then no effective re- 
vival until the new terms and conditions 
are accepted and complied with”. 


11. In Pritchard v. Merchants and 
Tradesman’s Mutual Life Assurance 
Society (1858) 140 ER 885, Willes, J., 
observed: 

“However that may be, the payment 
here was not made within the thirty 


days. But then comes this further con- 
dition,— “but this policy may be revived 
within three calendar months, on satis- 
factory proof of the health of the party 
on whose life the assurance is made, and 
the payment of fine of 2s, 6d. per cent 
upon the sum assured,” &c. I am ata 
loss to see how that provision aids the 
plaintiff’s case. It assumes that the sub- 
ject upon which the insurance is to at- 
tach is a living person, otherwise the 
stipulation for satisfactory proof of the 
health would be idle and absurd. The 
very foundation of a life-policy, as ex- 
plained by the Exchequer Chamber in 
Dalby v. India and London Life Assu- 
rance Co., (1854) 15 CB 365, is that it is 
a contract for the payment of a certain 
sum upon the future death of a person 
then in being, in consideration of the 
present payment of a premium. The 
renewals, like the original policy, clearly 
are only for the future assurance of a 
living person.” 


12. In that case, a policy was . effected 
in the usual form on the life of A, in 
consideration of the payment of certain 
annual premiums on the 13th October 
in each year — with a condition that 
the policy should be void, amongst other 
grounds “if the premiums were not paid 
within thirty days after. they should re- 
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spectively become due but that the policy 
might be revived ‘within three calendar 
months, on satisfactory proof -of the 
health of the party..on whose life the 
insurance was made,’ jand payment of 
certain fine. The annual premium due 
on the 18th of October, 1855, was not 
paid in tire and the policy became void. 
A died on 12th' November. On 14th 
November, the nominee under the policy 
sent a cheque for the- premium and a re- 
ceipt was issued being| ignorant of: the 
death of A. It-was held that the pay- 
ment did not under the circumstances 
revive the policy. 
j a In Mc Kenna v, City Life Assurance 

, (1919) 2 KB 491, the premium paya- 
bie on July 31, 1915 and all subsequent 
premiums were - ` unpaid.. On August 7, 
1916,- the plaintiff, who was assignee of 


the policy with the object of keeping the - 


policy on foot, offered ito pay to the in- 
surers the premiums then in «arrear, con- 
tending that the twelve months men- 
tioned in the conditions ran from the 
last of the days of grace, but the insurers 
refused to accept the premiums. ‘It was 
held: "that the last premium ‘became 
due’ on the date- specified in the policy 
as that on or before which it was paya- 
ble — namely, July 3i, 1915, that the 
offer on August 7, 1916, to pay the pre- 
miums in arrear was| consequently too 
late, and that the policy -had lapsed”, 

14, From the aforesaid discussion de- 
voted to the limitations ‘and conditions 
for the revival of lapsed policies and the 
relevant rulings on the. subject, the fol- 
lowing principles emerge : 


(1) Revival of a lapsed policy is a pri- 
vilege or concession granted to the. policy- 
holder subject to certain limitations. . 

(2). The said limitations are : 

(a) the revival could only be during 
the lifetime of the lassured and ‘not 
after his death; 

(b) within a period of five years from 
the due.date of the first unpaid premium; 

(c) before the date ‘of maturity; and 


(a) the conditions relating to the pay- 
ment of the premium due on the lapsed 
policies should be complied with. : 

(3) .The revival of k policy is not a 
matter of right and if would not auto- 
matically: follow even: after the fulfilment 
of the conditions laid down in the policy. 

(4) The revival operates as -å new con- 
tract and the rights and liabilities do 
not begin to run until] the new : terms 
and conditions, are accepted and com- 
plied with, © 
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15. In P. Sankunni Menon: v, Empire 


`of India Life Insurance Co. Ltd, Bombay; 


(1931) 61 Mad LJ 388: (AIR 1932 Mad 
241) Venkatasubba Rao, J., held: 


“Where a person paid to the Insuraiice 
Company all the premiums payable up to 
a certain date and under the conditions, 


_the policy had not only on that date’ ac- 


quired a surrender value, but he had. in 
the alternative become entitled to a 
fully paid-up policy for a proportion of 
the original sum assured, and he made 
default in payment of premium due on 
a certain date, and then; about 3} 
months after the date of default, request- 
ed the Company to inform of him of the 
most favourable terms for reviving his 
policy and the company refused, him 
such privileges on the . questions ` whe- 
ther his policy could be reinstated and 
whether he could’ be entitled to the paid 
up policy.” - 


It was further held: “that since the 
premium was-not paid within the days 
of grace allowed by the contract and 
since the request to revive .the policy 
was not made within twelve calendar 
months along the payment of arrears of 
premiums, fine and interest, according. to 
the conditions to which the policy was 
subjected, the policy became void and 
all premiums pee in respect of it for- 
feited.” 


16. The learned ane for the appel- 


‘lant relying on the above decision sub- 


mits that the payment of premium was 
accepted and it was made within the 
period of grace allowed. Therefore, he 
argues, that the production-of any medi- 
cal certificate does not arise. But it iS 
clear.that the amount was not paid with 
interest and the interest was paid only 
after the expiry of the six months from 
the due date of the first unpaid premium. 
Therefore, both the parties proceeded on 


‘the footing that the evidence of health 


was required under clause (b) of the con- 
ditions ‘for revival and so the notice Ex. 
B-1 was issued to ‘the policyholder. But 
even if the contention is accepted, there 
can be revival if the assured is alive and 
there can be no revival after the death 
of the assured. In this case, the assur- 
ed died on 1-6-1973, before the’ actual 
revival of the policy. Therefore, I have 
no hesitation in’ holding that ‘there .was 
no revival of the policy and therefore, 
the: Court below’ rightly dismissed ` the 
claim’ for the entire amount due under 
the policy and granted. the decree for 
the paid-up value and bonus accrued on 
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it, ‘The appeal fails and it is accordingly. 
dismissed. . However, there shall be no 
order as to: costs, 


7 ‘Apreal dismissed; 
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FULL BENCH ` 
ALLADI' KUPPUSWAME AG. C. J. 
CHENNAKESAV. RECDI. AND 
JEEVAN REDDY, Jj.. 

A. V. Ramana and others Petitioners v. 
Government of Andhra Pradesh and others, 
Respondents, 

Writ Petn. No. 3659 of ` 1380; D/- 
1980. 
(A) A. P. Educational Institutions (Regu- 

~ lations of Admissions) Order (1974), Ci. 11 (9) 
— Expression “part time coarse of study” 
4n Cl. 11 (c) — Meaning — Admission to 


Evening Law College — Presidential Order, 


not: attracted. Writ Appeal No. 455 of 1979 
(Andh Pra) and Writ Petm. No. 6833 of 
1979 (Andh Pra), Overruled. ` 

The expression “part time ` course of 
study” in Cl. 1t (c) of the Presidential Order 
means course of study 


devote only a part of their time. This clause 


saves a part time course of study provided’ 


by any University solely for the benefit of 
‘employed persons from ‘the operation of the 
‘Order. As far as full time courses are con- 
cerned students’ are not permitted to ` take 
up any employment. In other words, they 
are intended to- devote: their whole. time to 
the study of the course whereas in the case 
of employees they devote parz of their time 
to their employment and par- of their time 
“to study. © Therefore, the course of study 
offered in the evening (law) college which is 
solely for the benefit of the employees is a 
part time course. of study and hence comes 
squarely within Cl. 11 (c) of -he Presidential 
Order! Hence, the Presidential: Order does 
not apply in case of admissiors to the Even- 
ing Law College. Writ Appeal No. 455 of 
1979 (Andh Pra) and Writ Petn. No. 6833 
‘of 1979 (Andh Pra), Overruled. , 
(Paras 9, 10) 
®) Constitution ‘of India, Art. 133 — 
Substantial question — Question - whether 
course of study offered by Evening Law 
{ollege is a part time-course within C), 11 (c) 
“of the A. P. Educational Ins&tates .(Regula- 
tions of Admissions) Order, 1974 — Ques- 
tion is a substantial question of law of géne- 
ral importance — Leave -o appeal ‘to 
-Supreme Court granted. (Para 13) 
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in which students | 


In particular, Art. 371-D~ (2). 
. that the order’ made under Cl. (1) may spe- 
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Cases’ Referred: Chronological Paras. 


(1979) Writ- “Appeal No. 455° of 1979 (Andh, 
‘Pray > o ; 6, 7, 9 
(1979) Writ Peta. No. 6833 of 1979, (Andh 
` Pra) 6 


S. Ramachandra Rao, 
Govt, Pleader, for G. A. D. (for No- 1), 
K. Nagaraja Rao, Standing Counsel,. for 
Central Government (for No. 2) and K. Pra- 
tap Reddy for P. Babulu Reddy (for Nos. 3 
and 5), for Respondents. 


A. KUPPUSWAMY, ACTG. C. 
The petitioners are employees of the 


for Petitioners; 


J. :— 
High 


‘Court and of the Andhra Pradesh Admin- 


istrative Tribunal. They applied for admis- 
sion to the Evening Law College, Hyderabad 
and sat for the entrance test for admission 
into the college which is also the same for 
the day coliege.- Apprehending that by rea- 
son of the A. P. Educational Institutions 
(Regulations of Admissions) Order, 1974 
referred to in this judgment as the Presiden- 
tial Order, that admissions to other than 
local candidates will be restricted only to 


_15%, the petitioners have filed this writ peti- 


tion ,praying for the issue of a writ or di- 
rection in the nature of a writ of mandamus 


to admit: the petitioner into the Evening 
College, Hyderabad in strict accordance 
with merit as determined by the marks 


obtained by the petitioners in the entrance 
test after holding, if necessary, that para- 
graphs 3, 4, 5, 6 and 8 of the Presidential 
Order as amended by the Order of 1976 are 
ultra vires the provisions of Art. 371-D of 
the Constitution. 

2. Article 371-D of the Constitution was 
enacted by the Constitution (Thirty Second 
Amendment) Act, 1973 in order to make cer- 
tain special provisions with respect to the 
State of Andhra Pradesh. It provided that 
the President may by order with respect to 


` the State of Andhra Pradesh provide, having 


regard to the requirements of the State as a 
whole, for equitable opportunities and faci- 
lities for the people belonging to different 
parts of the State, in the matter’ of public 
employment and in the matter of education. 
(c) provided 


cify the extent to’ which, the manner in 
which and -the conditions subject to which, 
preference or reservation shall be made: 

G) in the matter of ‘direct’ recruitment to 
posts in any such- cadre referred’ to in sub- 
clause (b) as may: be specifiod in tbis behalf 
in the order; ` o 

: Gi) in the matter of admision to any such 
University or other ‘educational ` institution 
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referred to in sub-clause (b) as may be spe- 
cified in this behalf in the order; to or in 
favour of candidates who ' have resided or 
studied for any period specified in the order 
in the local area in respect of such cadre, 


University or other educational institution, 
as the case may be. 
3. Accordingly, the Presidential Order 


the 
into 


was made in 1974. Under the Order, 
State of Andhra Pradesh ‘is divided 
three regions called local areas: 

(1) local area comprising the 
Srikakulam, Vishakapatnam, ete., 
poses of admission to the: ‘Andhra 
sity; 

(2) local area comprising the Districts of 
Adilabad, Hyderabad etc., for the purposes 
of admission to the Osmania University; and 


(3) part of the State comprising the Dis- 
tricts of Ananthapur, Cuddapah etc., for 
purposes of admission to Shri Venkateswara 
University. 


Districts of 
for pur- 
Univer- 


Later on, an Amendment was made to in- 
clude the other Universities which were 
established in these three different local 


areas. Clause (5) provided that admissions 
to 85% of the seats in every course of study 
provided by these universities shall be re- 
served in favour of the local candidates in 
relation to the local area in respect of such 
University or other Educational Institution. 
Under Clause 4; a local candidate for admis- 
sion to any course of study shall be regard- 
ed as a local candidate, in relation to the 
the local area if he had ‘studied in an edu- 
cational institution in such local area for a 
period of not less than four consective aca- 
demic years ending with the academic year 
in which he appeared in the relevant quali- 
fying examination. In regard to persons 
who had not appeared for the qualifying 
examination during these four academic 
years, it was provided under Cl. 4 (b) that 
he would be a local candidate if he had re- 
sided in that local area for a period not 
Jess than four years immediately preceding 
the date of commencement of the relevant 
qualifying examination. | 

4. The petitioners who are all employees 
of the High Court and the Andhra Pradesh 
Administrative Tribunal did not study in 
the local area relevant’ to the Osmania Uni- 
versity. However, they have been residing 
for several years in that areas as they have 
taken employment in the High Court or in 
other institutions. Thus, they do not satisfy 
the test of a local candidate as far as the 
Osmania University is concerned, with the 
result that they would be considered for 
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admission only among the 15% reserved 
candidates other than local candidates. 


5. The petitioners, in the affidavit filed 
in support of the writ petition challenged 
the vires of the Presidential Order on the 
ground that it was inconsistent with Arti- 
cle 371-D of the Constitution. 

6. It may also be stated that Cl. 11 (c) 
of the Presidential Order saves a part time 


course of study provided by any University 
solely for the benefit of employed persons 
from the operation of the order. Last year, 
the second petitioner who had applied for 
admission to the Evening College filed a 
writ petition contending that the course of 
study provided in the Evening College was 


a part time course of study solely for the 
benefit of employed persons and therefore, 
the Presidential Order was not- applicable 


for admission to such course of study, This 
writ petition 6833 of 1979 was dismissed by 
Amareswari, J. She held that the course of 
study that was offered in the Evening Col- 
lege was not a part time course. of study for 
the following reasons: Hours of study were 
same as the day college, viz., 3 hours. The 
degree for the course of studies in both the 
colleges was the same. Entrance test for 
admission was common and the syllabus for 
both the courses of study was the same. 
On appeal, the judgment was affirmed by a 
Division Bench of this Court of which one 
of us was a member in Writ Appeal No. 455/ 
1979. 


7. In the affidavit in support of the pre- 
sent writ petition, reference was made to 
these decisions and perhaps in view of those 
decisions the petitioner relied mainly on the 
contention that. the Presidential Order was* 
ultra vires Art. 371-D of the Constitution. 
During the course of the arguments, how- 
ever, Shri Ramachandra Rao the learned 
counsel for the petitioners argued that the 
decision of the Bench of this Court in Writ 
Appeal 455/79 is wrong and requires re- 
consideration. He submitted that the course 
of study offered in the Evening College is a 
part time course of study intended solely for 
the benefit of the employees and hence, it 
comes within the purview of CL. 11 (c) of the 
Presidential Order. As the correctness of the 
decision of a Division Bench was questioned, 
this matter has been heard by a Full Bench 
of this Court. 


&. If the petitioners succeed in petsiiading 
us to hold that the course of study offered 
by the Evening College was a part time 
course. of study solely for the benefit. of em- 
ployed persons and is therefore outside the 


‘ie 


1981 


Presidential Order, it will- be unnecessary to 
consider the further question whether the 
Presidential Order is ultra vires Art. 371-D 
of the Constitution. We therefore proceed 
to consider this question in the first instance. 


9. It is admitted by the University tbat 
the course of study in the evening college is 
solely for the benefit of the employed per- 
sons, but it is denied that it is a part time 
course. of study. The case of the University 
is that it is a full time course. In support 
of this contention, the University repeated 
the same arguments that were advanced be- 
fore the . Bench in Writ Appeal 455/79 
namely, that hours of study in the evening 
and day colleges are the same viz., 3 hours. 
The syllabus is the same. The degree offer- 
ed is the same and the entrance test for 
both the colleges is common. The counsel 
for the Central Government supported the 
contention of the University. On the other 


hand, the case of the petitioners is that the 
study” in. 


expression “part time course of 
Cl. 11 (c) will have to be understood in the 
context of the Presidential Order. The Pre- 
sidential Order was passed in order to give 
greater opportunities to the local candidates. 
The entire State of Andhra Pradesh was 
divided into three regions and in each re- 
gion 85% of the seats were reserved. for 
local candidates. i 

-In view of the definition of “local candi- 
date” in Cl. 4 set out earlier apparently it 
was felt that hardship and suffering would 
be caused to employed persons who belong 
to one local area or were educated in one 
local area immediately before the ` relevant 
qualifying examination but are employed in 
any other local area. In such a case they 
would not come under either part of the 
definition of a local candidate. In many 
cases, employed persons would haveto take 
up employment in places other than a local 
area to which they belong. They may even 
be transferred against their will. It is to 
safeguard their interests that Cl. 11 (c) was 
introduced exempting the course of study 
solely for the benefit of employed persons 
from the operation of the order. The ex- 
pression “Part time course of study” should 
be understood in this context. As the stu- 
dents in such institutions who are employed 
do not devote their whole time to the course 
of study (as they devote a part of their 
time also for their employment), the course 
of study open to such employees must be 
considered as part time. In other words, 
the expression “part time” used in Cl. 11 (c) 
must be understood with reference to the 
persons for whose benefit the course is pro- 
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vided. As the course is provided for the 
benefit of the employees who devote- only a 
part of their time in such study, such course 
wouid be considered as part time course. 


- On the other hand, the case of the Uni- 
versity is that the evening college has been 
considered to be a part time course of study 
by the University. It is however admitted 
that there is no definition of a full time 
course in any University. It is admitted that 
there is no definition in any university rule 
or regulation defining “a part time course.” 
In the counter-affidavit filed by the Regis- 
trar, Osmania University, it is stated that 
the University conducts part time and full 
time courses in some faculties and whenever 
it does so, it does clearly pronounce in cate- 
gorical terms that the particular course will 
be part time course. In cases where no 
such express pronouncement is made declar- , 
ing it as part time course, it will be deemed 
to be a full time course. It is also submit- 
ted that the criterion to decide whether a 
course is a part time course or full time 
course depends upon the circumstances of 
each case. The criteria will depend upon 
the nature of the faculty. Nature of the 
course, syllabus and the duration of the 
course and more particularly the nature of 
instructions involved therein, and this is evi- 
dent from the various instances shown in 
the proceedings relating to different courses 
annexed to the schedule. 


It is further urged that the factor whether 
a student studying a particular course is 
either engaged or permitted to engage other- 
wise can never be a criterion to decide the 
nature of the course as being either part 
time or full time. In the annexures one in- 
Stance given is that of MBA evening course. 
It is stated that the course is spread over 
three years whereas the regular course is 
only of two years’ duration. Similarly, in 
the case of M. E. and M. Tech. full time 
course is of two years’ duration, and part 
time course is of three years’ duration. In 
the case of M. E. and M. Tech. the syllabus 
also for the both the courses is the same. 
In both these cases, the courses are exclu- 
sively meant for employees or working engi- 
neers as the case may be. It. is therefore 
seen from these instances which are given, 
that the duration cannot be a criterion for 
determining whether a course is full time 
course or part time course. In both these 
cases, the duration for the so called part 
time course is more than the full time course. 
Again a common syllabus cannot also be a 


- test is clear from the fact that in case of 
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M: Tech. and M. E. the ‘syllabus is. the same 
for the full time and part time courses. 


It is therefore’ ultimately left to the ipse 
dixit' of the University to designate whether 


the course, is full time or part: itime course : 


depending , ‘upon ‘the circumstances. In con- 
‘struing a Presidential Order we} have to in- 
terpret the order having regard to the object 
and purpose of the order. It would not be 
safe or desirable to. interpret. it! with 
ence to the meaning given to the, expression 
“part time course of. study” by| the Univer- 
sity. That meaning would vary not only 
from the University, to University but also 
from time to time or from course to course 
with Tespect to ‘each. University. . 
gard to the object and purpose lof the order 
referred to above, we are inclined to agree 
with | the contention of the petitioners. that 
the expression “part time course of, study” 
in CL. 11 (c) .of the Presidential Order 
means course of study .in which. students 
devote only a part of their time. In this 
connection it is also ‘to.be noticed that as far 
as full time courses , are concerned students 
are not permitted to take up, any employ- 
ment. In, other words, they are intended ‘to 
devote their whole time to the.!study of the 
course whereas’ in the case of employees 
they devote part of their time-|to their em- 
ployment and part. of their time to study. 
In this view, it would follow that the course 
of study offered in the -evening ;,college 
which is solely for the benefit | of the em- 
ployees is a part time- course of. study and 
hence comes squarely within ci.. 11 Kija 
the Presidential Order. vog 


‘10. It follows that the ‘Presidential Order 
does not apply in the case of admissions to 
the Evening College. We wish: to make it 
clear that we are not in any way “expressing 
any opinion with regard to thé meaning of 
. the expression “part time “course” caused by 
the University in connection w ith their own 
affairs which are not relevant to the Presi- 
dential’ Order. . Admissions ‘made to the. 
Evening College will be considered in the 
light ‘of this judgment without ; i reference to 
'the Presidential Order and all ` ‘admissions 
contrary” to this will be set aside. In this 
view we have taken, it is not necessary for 
us to consider the other questions regarding 








the ultra vires, nature or character of some, 


of. the provisions of. the Presidential Order. 
11-12. The writ petition is allowed. No 
costs. | 


' 43. .An otal- application for i leave to ap- 
„peal to- the: Supreme Court is- made by the 
) counsel on behalf of the University as well 
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as the Central Government. As we: are of 
the view. that the question involved viz., whe- 
ther the course of study -offered by the even- 
ing college is a part ‘time course of study 
within. the meaning: of Cl. 11-(c) of the Pre- 
sidential Order, is a substantial question of 
law of general importance which requires 
consideration by _ the ‘Supreme | Court, we 


erani leave to appeal to the Supreme Court. 


Petition allowed. 
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P. RAMACHANDRA RAJU, J. 
A. Manibhushana Rao, Petitioner v. ` Ala- 


Civil Revn. Petn. 'No. 2976 sof 
1-10-1980. : 

Evidence Act (1 of 1872), S. 122 —" Conr 
munication between husband and wife ~ 
Communication not totally inadmissible — 
Section’ 122 only ‘prevents disclosure by one 
without other’s consent — It can be proved 
by other evidence. AJR 1970 SC 1876, Foil. 
i a aea _ | (Paras 3, 4) 
Cases Referred: Chronological, Paras. 
AIR i971 Mad 194: 1971 Cri LJ 615. 2 
AIR 1970 SC, 1876: 1970 Cri-LJ 1651 -2 
AIR 1933. Bom 153:35 Cri LI 747 2 
(1899) ILR 22 Mad 1 oe 2 
_ Mangu Venkata Rao, for Petitioner; P. L. 
Narsimha Sarma. for Respondent. ; 

ORDER :— O. S.. 165/78 on the file. of the 
First Addi. Subordinate Judge, .Visakhapat- 
nam was between one Alapati Suryakantam as 
plaintiff and the present revision petitioner 
as the defendant. The dispute related to 
some properties. While Suryakantam was 
deposing as P. W. 1, the defendant was con- 
fronting her with Exs,- B-3: to B-5, letters. al- 
legedly written by plaintiff's husband to the 
plaintiff. It was argued ‘before the Sub-Judge 
that they are’ inadmissible in evidence : under 
S. 122 of the-Evidence Act. The -learned 
Sub-Judge upheld the: objection raised by 
the plaintiff and held that they are inadmis- 
sible and he therefore directed those letters 
to be:-excluded. from consideration, The 
legality of that. order is prays in this 
revision. 


2. Section 122° of, „the Evidence Aet reads 
as under: ` 

"“No person, who is ‘or has beei iaki: 
shall be’ compelled to. disclose any communi- 
cation made to him during marriage by. any 
person to whom he is or has been married; 
nor shall he be permitted to disclosé any 
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“Court did not 
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such communication, unless the person who 
made it, or his - representative in interest, 
consents, except in suits between married 
persons, or proceedings in which one married 
person is prosecuted for any crime commit 
ted against the other.” 


In Queen Empress‘ v. Donaghue, (1899) ILR 
22 Mad 1, the question arose 
communication sent by ~ the accused to 
his wife which was: recovered by the 
police during investigation while making 
a search could be proved by the 
prosecution. It was held that it can 
be relied upon by the prosecution as 
the wife was not being examined in the 
case and was neither compelled to disclose 
or being permitted to disclose. In Ram- 
chandra Shankarshet v. Emperor, AIR 1933 
Bom 153, the husband was prosecuted for 
an offence -under S. 302, I. P. C. At the 
time the offence was committed Lilavati, 
one of his wives was present. The prosecu- 
tion wanted to prove some statements made 
by the accused to his wife and this the 
permit the prosecution to 
prove through the evidence of Lilavati. In 
Appu v. State, AIR 1971 Mad 194, an extra 
judicial confession made by the- accused to 
his wife P. W. 1 in the presence of P. Ws. 2 
to 4 was sought to be proved by the prose- 
cution. It was held that the said confession 
cannot be proved through P. W. 1, but it 
can be proved through P. Ws. 2 to 4. In 
M. C. Verghese v. T. J. Ponnan, AIR 1970 
SC 1876, one Rathi, daughter of Verghese 
was married to one Ponnan. Ponnan wrote 
some letters to Rathi which according to 
Verghese were defamatory. Verghese filed 
those letters and objection. was taken, that 
those letters are inadmissible in evidence. 
The Supreme Court held: 


“Section 122 of the Evidence Act only 


prevents disclosure in giving evidence in 
Court of the communication made by the 
husband to the wife. If Rathi appears in 
the witness box to give evidence about the 
communications made to her by her bus- 
band, prima facie,: the communications may 
not be permitted to be deposed to or dis- 
closed unless Ponnan consents. That does 


not, however, mean that no other evidence - 


122 of the 
provisiong of the 


which is not barred under ` S 
Evidence Act or other 
Act can, be given.” 

3 Mr. P. L.N. Sarma, the learned 
Counsel for the respondent, relies on the 
first sentence in the above .. observation and 
submits that S. 122 of the Evidence Act 
bars completely such .communications. In 
my view entire statement of law has. to be 
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read as a whole and not in the disjointed 
fashion as has béen attempted at. It is no 
doubt true that the plaintiff cannot be ask- 
ed about Exs. B-3:to B-5 it is a different 
thing to say that Exs, B-3 to B-5 are totally 
inadmissible in evidence and have to be ex- 
cluded from consideration. In making the 
order in that fashion the learned Subordinate 
Judge has committed. an irregularity which 
requires to be cured under S. 115 of the 
Civil P. C. as to allow that order to remain 
would occasion a failure of justice or cause 
irreparable injury to the defendant who is 
relying on the contents of Exs. B-3 to B-5 
as supporting his case. 


4.. The impugned order is accordingly 
modified to the extent-indicated above and 
the learned Subordinate Judge jis directed 
not to permit the cross-examining Counsel, 
to confront: the plaintiff with Exs. B-3 to: 
B-5 but allow the revisions petitioner toj 
prove Exs. B-3 to B-5 by such other eure 
as are available to him. The civil revision 
petition is allowed accordingly. Both the 
parties are directed to bear their respective 
costs, i 

Revision allowed. 
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MADHAVA REDDY AND 
PUNNAYYA,. JJ. 

B. Ramabhadra Raju, Appellant v. Raghu- 
nanda Laxminarasamma and others, Re- 
spondents. 

- Writ, Appeal No. 564 of 1980, D/- 3-11- 
1980. * 


(A) Rice Miling Industry (Regulation) 
Act (21 of 1958), S. 7 (1) (a) — Misrepre- 
sentation as to essential fact — What is. 


In the instant case the permit under Sec- 
tion 5 of the Act was granted on 1-11-1974 
which was effective on 30-4-1975, when an 
application under S. 6 for grant of licence 
was made by the applicant. During the 
period when permit. was valid the applicant 
constructed a building for the. mill, purchas- 
ed the necessary machinery and in fact 
when, the Commissioner appointed by the 
District Munsif visited the premises he 
found the machinery within the mill pre- 
mises, but outside the building. In those 
circumstances, the applicants assertion 
while making the application. on 30-4-1975 


*Against order of Jeevan Reddy, J. in 
W. P. No. 5138 of 1978, D/- 27-8-1980. 
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that the mill was established cannot be said 
to: be a misrepresentation as to an essential 
fact. . (Para 4) 

(B) Rice Milling Industry (Regulation) 
Act (21 of 1958), Ss. 5 and 6 and Rice 
Milling Industry (Regulation and - Licensing) 
Rules (1959), R. 4 (1) (a) — Validity of 
R. 4 (1) (a) of Rules — Rule taking away 


right granted by S. 6 of the met — Rule 
held invalid. 
A reading of Section 6 makes it clear 


that not only the owner of an existing rice 
mill, but even a person, who has obtained 
a permit for the establishment of a . rice 
mill, may make an application for the grant 
of licence, if the permit is effective. In the 
instant case the permit of applicant was ef- 
fective. Therefore, he was entitled to make 
an application for the grant of licence even 
‘though the mill was not fully established. 
No doubt, R. 4 (1) (a) of Rules, lays down 
that an application for the grant of a 
licence may be made by the owner 


new rice mill, who has obtained a permit 
under Section 5 of the Act, after he has 
established the mill within the prescribed 


period. But how far that rule can be said 
to be valid in the face of S. 6 of the Act is 
a matter to be considered. While Section 6 
expressly authorises a person, in whose 
favour a permit is granted, to make an ap- 
plication for the grant of licence while the 
permit is effective, Rule 4 of the: Rules re- 
quires the rice mill to be established before 
‘the application could be made. The rule 
appears to take away the right of a person, 
whose permit is effective, from making an 
application, and hence may not be valid. 

, (Para 6) 


V. Jagannadha Rao, for ' Appellant; 
A. Surya Rao (for No. 1) and Govt. Pleader 
for F. & A. on behalf ‘of Respondents 
Nos. 2 and 3. 


MADHAVA REDDY, J.— This writ ap- 
peal is directed against the judgment of our 


learned brother Jeevan Reddy, J. allowing 
writ Petition No. 5138 of 1978. 
2. The first respondent herein applied 


for the grant of a permit for the establish- 
ment of a rice mill and the Commissioner, 
Civil Supplies granted the same by an order 
dated 1-11-1974 under the provisions of the 
Rice-Milling Industry (Regulation) Act, 1958 
(hereinafter referred to as ‘the Act’). This 
permit was valid for a period of six months. 
During this period, the first respondent 
erected a rice mill and purchased the requi- 
site machinery. Even before the. expiry of 
the six months period, on 30-4-1975 he made 
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an application for the grant of a licence 
under Section 6 of the Act. The licence 
was granted on 17-7-1975. One of the 


existing rice millers filed a suit, O. S. No. 57 
of 1976 on the file of the District Munsif’s 
Court, Cheepurupalli, for a declaration that 
the grant of the licence to the first respon- 


‘dent was not valid and for a permanent in- 


junction restraining him from running the 
rice mill. That suit was decreed. But on 
appeal, the learned Subordinate Judge ` re- 


versed the trial Court’s decree and held that 
the rival rice miller was not entitled to file 
the suit and that he could only make his 
representation before the District Revenue 
Officer, who is empowered to cancel the 
licence on the ground of misrepresentation. 
That judgment of the learned Subordinate 
Judge has become final. 


`3. Thereafter, the rival rice miller, who 
is the appellant herein, made a representa- 
tion to the District Revenue Officer stating 
that the writ petitioner had misrepresented 
that he had established the rice mill and 
obtained licence and as such the licence 
already granted should be cancelled. That 
objection found favour with the ‘District 
Revenue Officer who held that the rice mill 
was not fully established by the day the ap- 
plication for the grant of licence was made 
under Section 6 of the Act. The frst re- 
spondent carried the matter in appeal to 
the Commissioner, Civil Supplies, who con- 
firmed the order of the District Revenue 
Officer and dismissed the appeal. As a re- 
sult of the said order, the licence granted to 
the first respondent stood cancelled. These 
orders were questioned in the writ petition 
inter alia, on the ground that there was no 
misrepresentation as to any essential fact, 
that in fact the rice mill was constructed 
and the requisite machinery was also in- 
Stalled and only for the purpose of white- 
washing it was removed and kept outside 
the building when the mill was inspected 
by the Commissioner appointed by the Dis- 
trict Munsif while the suit was pending be- 
fore him. The learned single Judge, ona 
review of the entire record, held that there 
was no misrepresentation as to any material 
fact which would justify the cancellation of 
the licence already issued to the first re- 
spondent who had constructed the building 
and also purchased the entire: machinery and 
only electrical connections had to be made 
to the machiney. The - appellant-third re- 
spondent got himself impleaded in the writ 
petition and opposed it. The learned single 
Judge after hearing. him allowed. the writ. 
petition. S 
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4. In this writ appeal by the third re- 
spondent in, the writ petition, the rival rice- 
miller it is contended that when in fact, the 
tice mill was not fully established, the first 
respondent’s assertion that it was established 
constitutes a misrepresentation as to an es- 
sential fact and as such the District Revenue 
Officer as well as the Commissioner, Civil 
Supplies, were right in cancelling the licence 


granted to the first respondent. That the 
permit granted on 1-11-1974 was effective 
on 30-4-1975, when the first respondent 


made an application for the grant of licence, . 


cannot be in dispute for the permit is valid 
for a period of six months. 

During this period, the first respondent 
admittedly constructed the building for the 
mill, purchased the necessary machinery and 
in fact when the Commissioner appointed 
by the District Munsif visited the premises 
ħe found the machinery within the mill 
premises, but outside the building. In those 
circumstances, the first respondent’s asser- 
tion while making the application on 30-4- 
1975 that the mill was established cannot be 
said to be a misrepresentation as to an es- 
sential fact. Even the District Revenue 
Officer did not hold that the mill was not 
established at all. He only found that “the 
mill was not fully established”. What all 
was required to fully establish the mill was 
to put the machinery already purchased in 
the building and switch on the electric con- 
nection. We, therefore, agree with the 
learned single Judge that there was no mis- 
representation as to “an essential fact” 
which is the condition precedent for exer- 
cising the jurisdiction under S. 7 (1) (a) of 
the Act for the cancellation of the licence 

“already granted. 


5. We find yet another ground on which 
the writ petition ought to succeed. Though 
that ground was not raised, we deem it ne- 
cessary to refer to it in dismissing this ap- 
peal by the third respondent. Section 6 of 
the Act not only entitles the owner of an 
existing rice mill but also the owner of a 
rice mill in respect of which a permit was 
granted under S. 5, to make an application 
while the permit is subsiting, for the grant 
of a licence for carrying on _ rice-milling 
operation in that rice mill. Section 6 reads 
as follows : 

“6, Grant of licences: (1) Any owner of 
‘an existing rice mill or of a rice mill in re- 
spect of which a permit has been granted 
under Section 5 may make an application 
to the licensing officer for the grant of 
licence for carrying on rice-milling . opera- 
tion in that rice mill. 
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(2) Every application under sub-section (1) 
shall be made in “the prescribed form and 
shall contain the particulars regarding the 
location of the rice mill the size and type 


thereof and such other particulars as may 
be prescribed. 
(3) On receipt of any such application 


for the grant of a licence, the licensing offi- 
cer shall grant the licence (on such condi- 
tions including, in particular, conditions re- 
lating to the polishing of rice), on payment 
of such fees and on the deposit of such 
sum, if any, as security for the due perform- 
ance of the conditions as may be prescribed. 


(4) A licence granted under this séction 
shall be valid for the period specified there- 
in and may be renewed from time to time 
for such period and on payment of such 
fees and on such conditions as may be pre- 
scribed.” 


6. A reading of Section 6 makes it clear 
that not only the owner of an existing rice 
mill, but even a person; who has obtained 
permit for the establishment of a rice mill, 
may make an application for the grant of 
licence, if the permit is effective. From the 
facts stated above it is clear that the permit 
granted to the first respondent was effective 
on 30-4-1975. Therefore, he is entitled to 
make an application for the grant of licence 
even though the mill was not fully estab- 
lished. No doubt, Rule 4 (1) (a) of the 
Rice-milling Industry (Regulation and 
Licensing) Rules, 1959, lays down that an 
application for the grant of a licence may 
be made by the owner of a new rice mil, 
who has obtained a permit under Section 5 
of the Act, after he has established the mill 
within the prescribed period. But how far 
that rule can be said to be valid in the face 
of Section 6 of the Act is a matter to be 
considered. While S. 6 expressly authorises 
a person in whose favour a permit is grant- 
ed, to make an application for the grant of; 
licence while the permit is effective, Rule 4 
of the Rules requires the rice mill to be 
established before the application could be 
made. The rule appears to take away the 
right of a person, whose permit is effective, 
from making an application, and hence may 
not be valid. Even if the mill was not fully 
established, under S. 6 of the Act, the first 
respondent was entitled to make an appli- 
cation. In that view of the matter also the 
fact that the mill was not fully established 
cannot stand in the way of a licence being 
granted to the first respondent and could 
not be made a ground for refusing the 
licence. Further, a reading of: sub-sec. (3) 
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of S. 6 of the Act makes it clear that it is 
obligatory upon the authority to grant the 
licence: on receipt of an application men- 
tioned in sub-section (1) ofS. 6 on payment 
of the prescribed fees. Of'course, in grant- 


s ing the licence, the licensing authority may 


impose such conditions as to improvements 
to the- existing building and machinery etc. 
That also would show , that even before the 
rice mill is fully established, when an ap- 
plication is made, while the. permit is in 
force, the licence may be granted subject to 
certain conditions. . l 


We are, therefore, clearly of the view ` 


that às the application for the grant of 
licence was made while the permit was ef- 
fective, the licence was’ properly granted and 
it cannot be said that there was any misre- 
presentation, much less a | misrepresentation 
as to an essential fact warranting cancella- 
tion of the licence. The facts disclose that 
the cancellation of the licence is highly arbi- 


trary. The permit was granted evidently on 


a consideration of the releyant circumstances 
necessitating the establishment of a rice, 
mill in. that area in . public interest. The 
building has already been| constructed and 
the necessary machinery has also been- pur- 





chased and shifted to the|premises. If, at 
this stage, the licence is revoked on the 
slender ground that the machinery shifted 


to the premises has not been placed in the 
building and electricity, connections.. given, 
that would work untold hardship. on the 
first respondent; the. public: also would suffer 
for lack of rice-milling facilities. which have 
already been found by the competent auth- 
orities to be inadequate in' that area. We 
do not therefore find any valid grounds to 
interfere with the order- of the learned sin- 
gle Judge in this appeal. . | This writ appeal 
therefore fails and is accordingly dismissed. 
Mr. V. Jagannadha PR the learned 
Counsel for the appellant, - sought . leave to 
appeal to the Supreme Court against this 
judgment. We do not think that this appeal 
involves such substantial | questions of law 
of general importance as [require the consi- 
deration of the Supreme Court. It is also 
to the 
| therefore, refused. 


7. 


Supreme Court. Leave is, 


~] 
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GANGADHARA RAO AND 
JEEVAN REDDY, JJ. 
Vernulapalli ‘China Kondayya and others, 


Petitioners v. District Collector, West Goda- 
vari District, Eluru ‘and others, Respondents. 


` Writ Petn. Nos. 3972, 5164, 5649, 5709 
and 6841 of 1978, D/- 9-10-1980. 
(A) A. P. Assigned Lands (Prohibition 


of Transfers) Act (9 of 1977), Pre. S. 3 — 
Operation of Act is retrospective — Act ap- 
lies to alienations made prior to commence- 
ment of Act. (1979) 1 Andh LT 79, Over- 
ruled; AIR 1980 Andh Pra 267, Approved. 
(Para 7). 
(B) A. P. Assigned Lands (Prohibition 
of Transfers) Act (9 of 1977), S. 3 (6) — 
Applicability Conditions precedent 
Protection under S. 3 (5) — When open — 
Expressions “Person” and “good. faith” — 
Meaning of. i- i 


For purposes of S. 3 (5) what has to be 
seen. is whether, on the date a person pur- 
chased the land, he was a landless poor 
person, and whether he purchased it in good 
faith, and- whether it was for valuable con- 
sideration. The point of time with- refer- 
ence to which the above facts must be deter- 
mined, is the date of purchase by the per- 
son proceeded against. He must satisfy the 
above three conditions, and must also show 
that he was in possession of the said land 
for the purpose of cultivation, or as a 
house-site, as the case may be, on the date 
of commencement of, the Act. In such a 
case, he will be protected by S. 3 (5), and 
the transfer in his favour will not be hit byx 
the other provisions in S. 3. It is not neces- 
sary that the purchaser must also be a land- 
less poor on the date of commencement of 
the Act. (Paras 8, 9) 


It would, be consistent and reasonable to 
construe the word “person” ‘occurring in the 


— na 


Act as “single individual” referred to in 
the assignment rules and as carrying the 
same meaning. (Para 10) 


Whether a purchaser was acting in good 
faith while purchasing the property is really 
a question of fact to’ be decided on the 
facts and circumstances of a given case. It 
is not possible to lay down any hard an& 
Like every other 
expression, this expression too is bound to 
be coloured by the context in -which it oc- 
curs. | ‘(ara 11 
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Cases Referred:: : Chronological.: -Paras 
AIR 1980 Andh Pra 267: (1980) 2 -APLI 


(HC) 133 7, 18 
41979) 1 Andh LT 79° ** ai 7 
C. R. Subbarayan, P. 'Rajagopala Rao, 


Y. B. Tata Rao, K. V. Subrahmanya Narsu 


and K. Jwala ‘Narasimhuly, ` for Petitioners; . 


Govt. Pleader, ‘for Respondents. 


JEEVAN REDDY, J: :— Over the last 
few decades, the Government has been as- 
signing Government lands to. landless poor 
persons, with the object of improving their 
economic lot. Certain Rules. have been 
framed by the Government from time to 
time, governing such assignment. It is-un- 
necessary for the present purposes to refer 
to them in any detail, except to mention 
that most often these Rules and the pattas 
z granted thereunder contained a condition of 
non- alienability. While the assigned land 
was heritable, it was made non-transferable. 
The idea was tó ensure that the assignees 
continue to derive benefits from the lands 
assigned to them. If the money lenders or 
other ryots in. the village were allowed to 
take ‘advantage of the helplessness and 
misery of these landless poor persons, it 
was assumed; they would take: away the 
land, thus reducing the assignees to their 
original status of landless ‘poor. But, the 
Government appears to have found in prac- 
tice that the said condition of non-alienabi- 
lity has been honoured more in- breach. 

A large extent of land assigned ‘to* the 
landless poor found- its way ‘into possession 
of better placed ryots and- money-lenders, 
thus defeating the very object behind the as- 

“ signment which was almost universaly free. 
When action was taken for resuming or re- 
storing the land to the original assignees the 
transferees. raised several legal objections, 
delaying and defeating those efforts. Ac- 
cordingly, it appears, - the Legislature of 
Andhra Pradesh found it advisable to make 
a law, prohibiting transfer of .such assigned 
lands. In the first instance, an Ordinance 
called the “Andhra Pradesh Assigned Lands 
(Prohibition of Transfers): Ordinance” was 


issued in 1977, which was later replaced by © 


an Act, called “Andhra Pradesh Assigned 
Lands (Prohibition of Transfers) Act” being 
Act, No. 9 of 1977. The statement of objects 
‘-and reasons appended to the Bill discloses 
the reasons behind, and the objects’ sought 
to be achieved ‘by, the enactment. It reads: 
“The Government have launched, with 
effect from -the Ist Nov., 1969, a special 
crash programme for assignment of Govern- 
ment waste lands’ to the landless poor per- 
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sons, The rules regarding assignment of 
land and the conditions incorporated in ‘D’ 
Form .pattas prohibit alienation: of such 
lands and provide for its resumption as well 
as re-grant to eligible -persons. However, 
past expérience has shown that substantial 
extents of: lands assigned to. landless . poor 
persons: have ‘been actually alienated and 
are in possession of ‘well-to-do persons. As 
the existing rules do ‘not ‘have -any provi- 
sions for punishment ‘of -persons who have 
purchased such. lands, efforts made for as- 
signing large extents. of . lands to landless 
poor persons are going waste. With a view 
to enforce the objective more effectively, it 
is. considered that a protective legislation is 
necessary, so as to prescribe a punishment 
to persons who have purchased such lands. 
Further, there have been requests, from 
time to time, for enacting a protective legis- 
lation against transfers,.and alienations of 
assigned lands on the model. of legislation 
existing in regard to the Scheduled Tribes 
in the scheduled areas of Andhra Pradesh, 
which prohibits. alienation of lands and pro- 
vides for restoration of such land to the as- 
signees. It. has therefore. been ‘decided to 
undertake legislation. immediately to ‘prohibit 
alienation of lands assigned to- landless 
poor persons and to provide for punishment 
of purchasers of such lands. 

As the State Legislature was not then in 
session as it was decided to give effect to 


-the above decision immediately, “the. Andhra 


Pradesh Assigned Lands (Prohibition of 
Transfers) Ordinance 1977. was promulgated 
by the Governor on 21st Jan., 1977. 

This Bill seeks to replace the said Ordi- 
DANCE oo... veces AOS * 


2. A brief reference to the provisions of 
the’ enactment would be appropriate at this 
stage. The expression “assigned lands” is 
defined by Cl. (1) in Section 2 of the Act. 
the Govern- 
ment to the landless poor persons under the 
rules for the time being in force, subject to 
the condition of non-alienation and includes 


` lands allotted or transferred to landless poor 


persons under the relevant law for the time 
being in force relating to land- ceiling; and 
the word ‘assigned’ shall. be construed ac- 
-However, mortgages in favour 
of certain institutions are exempted. 


3:. The expression “landless poor person” 
is defined by Cl. (3). It means-“a person 
who owns an extent of land not- more than 
1.011715 hectares (two and half acres) of 
wet Iand,: or -2.023430 -hectares (five acres) 


of dry land or. such other extent of land as 
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has been or may be specified by the Gov- 
ernment in this behalf from time to time 
and who has no other means of livelihood”. 
The Explanation to this clause says that 
one acre of wet land shall be treated as 
equivalent to 2 acres of dry land. The ex- 
pression ‘transfer? has been defined by 
Cl. (6), to mean “any sale, gift, exchange, 
mortgage with or without possession, lease 
or any other transaction with assigned lands, 
not being a testamentary disposition and in- 
cludes a charge on such property or a con- 
tract relating to assigned lands in respect of 
such sale, gift, exchange, mortgage, lease or 
other transaction”. i 


4. Sections 3 and 4 constitute the essence 
of the enactment and may, therefore, be set 
out :— 


“3. Prohibition of cai of assigned 
lands: 

(1) Where before or after the commence- 
ment of this Act any land has been assigned 
by the Government to a landless poor person 
for purposes of cultivation or as a house site 
then notwithstanding anything to the con- 
trary in any other law for the time being in 
force or in the deed of transfer or other 
document relating to such land, it shall not 
be transferred; and shall be deemed never to 
have been transferred and accordingly no 
right or title in such assigned land shall vest 
in any person acquiring the land by such 
transfer. 


(2) No landless poor person shall transfer 
any assigned land, and no person shall ac- 
quire any assigned land, either by purchase, 
gift, lease, mortgage, exchange, or otherwise. 

(3) Any transfer or acquisition made in 
contravention of the provisions of sub-sec. (1) 
or sub-sec. (2) shall be deemed to be null 

and void. , 

(4) The provisions of this section shall 
apply to any transaction of the nature re~ 
ferred to in sub-sec. (2) in execution of a 
decree or order of a Civil Court or of any 
award or order of any other authority. 

(5) Nothing in this section shall apply to 
‘an assigned land which was purchased by a 
landless poor person in good faith and for 
valuable consideration from the original as- 
signee or his transferee prior to the com- 
mencement of this Act and which is in the 
possession of such person for purposes of 
cultivation or as a house-site on the date of 
such commencement. 

4. Consequences of piace of Provisions 
of Section 3: 

(1) If, in any case,. the: ‘District Collector 
or any other officer not below the rank of a 
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Tahsildar, authorised by him in this behalf, 
is satisfied that the provisions of sub-sec. (1) 
of Section 3 have been contravened in re- 
spect of any assigned land, he may, by, 
order : 

(a) take possession of the assigned land, 
after evicting the person in possession in 
such manner as may be prescribed, and 

(b) restore the assigned land to the original 
assignee or his legal heirs, or where it is not 
reasonably practicable to restore the land 
to such assignee or legal heir, resume the 
assigned land to Government for assignment 
to landless poor persons in accordance with 
the rules for the time being in force: 

Provided that the assigned land shall not 
be so restored to the original assignee or his 
legal heir more than once, and in case the 
original assignee or his legal heir transfers 


the assigned land again after such restora- > 


tion, it shall be resumed to the Government 
for assignment to any other landless poor 
person. 


(2) Any order passed under sub-sec. (1) 
shall be final and shall not be questioned in 
any court of law and no injunction shall be 
granted by any court in respect of any pro- 
ceeding taken or about to be taken by any 
officer or authority or Government in 


. pursuance of any power conferred by or 


under this Act. 


(3) For the purposes of this section, where 
any assigned land is in possession of person, 
other than the original assignee or his legal 
heir, it shall be presumed, until the contrary 
is proved, that there is a contravention of 
the provisions of sub-sec. (1) of S. 3 .. ..”. 

5. A reading of Section 3 shows that 
transfer of an assigned land is prohibited, 
and any transfer so made is declared to be 
null and void. Section 3 clearly governs not 
only the transfers to be made after the com- 
mencement of the Act, but also those made 
earlier thereto. The language of sub-secs. (1) 
and (5) of Section 3 leaves no doubt that the 
Act is clearly intended to be retrospective. 
It applies to all transfers of assigned lands, 
whether made before or after the commence- 
ment of the Act. Section 4 prescribes the 
machinery and the mode of redressing the 
violation and for restoring the land to the 
original assignee. Section 7 provides for 
penalties for violation of Section 3. 
that whoever acquires any assigned land in 
contravention of Sec. 3 (2) shall be punished 
with imprisonment which may extend to six 
months or with fine which may extend to 
or with both. Similarly, who- 
ever opposes or impedes the District Collec- 
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tor or any other authorised person in taking 
‘possession of an assigned land, is liable to 
be punished with imprisonment which may 
‘extend to six months, or with fine which 
may extend to Rs. 5,000/- or with both. 
Section 9 provides for making rules to carry 
‘out the purpose of the enactment, while Sec- 
tion 10 gives the Act an overriding effect 
over other laws. (The Act was reserved by 
the Governor for consideration and assent 
„of the President, and the President’s assent 
was received on 29th Apr., -1977). 

6 Sarvasri G. R. Subbarayan, Y. B. Tata 
Rao, P. Rajagopala Rao and'K. N. Jwala, 
the learned counsel for the petitioners, ad- 
dressed arguments to us on various qùestions 
which we shall deal with hereinafter. 


_ 7. The first question, raised before us, is 
- whether the Act is retrospective, or only 
prospective. Kondaiah, J., (as he then was) 
Sitting singly held in Writ Petn. No. 4044 of 
1977, disposed of on 9-11-1978,* that the 
Act is only prospective. The learned Judge 
held :— 

es . The main intendment of the Act, 
as pointed ~out earlier, is to prohibit the 
transfer or alienation of the assigned land 
from the date of the commencement of the 
Act as a protective measure and it did not 
contemplate the application of the provisions 
of this Act to cases of transfer made even 
before the commencement of the Act. Sec- 
tion 3 (1) is retrospective only to take in 
cases of assignment before the commence- 
ment of the Act, but not transfers made prior 
to the coming into force of the Act ... ..”. 
With respect, we are unable to agree with 
the learned Judge. If the Act did not apply 
to transfers made earlier to the commence- 
ment of the Act, sub-sec. (5) has no meaning. 
It would be wholly otiose. Similarly, there 
would have been no purpose in sub-sec. (1) 
saying, inter alia, that the land “shall be 
deemed never to have been transferred”. 
The objects and reasons accompanying the 
Bill, clearly go to ‘show that: the Act was 
intended to apply- to alienations made prior 
to the commencement of the Act as well. 
Be that as it may, the language of Section 3 
is clear and, in our opinion, does not admit 
of any doubt.. The learned Judge was, 


therefore not right in holding that the Act - 


i fhas no application to the alienation made 
prior to the commencement of the Act. We 
find that our brother, P. A. Chowdary, J., 
in T. Onnurama v. Tahsildar Kadiri, (1980) 
2 APLJ (HC) 133 : (AIR 1980 Andh Pra 


* Reported in (1979) 1 Andh LT 79. 
1981 Andh. Pra/5 IN G—14_ 
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267), sitting singly, has also come to the 
conclusion that the Act is retrospective and 
applies to transfers made before the com- 
mencement of the Act, as Well. 


8. The second question canvassed by the 
learned counsel pertains to sub-sec. (5) of 
Section 3, sub-sec. (5) is in the nature of an 
exception to the several provisions contained 
in Section 3. While sub-secs. (1) to (4) de- 
clare that transfer of assigned land, in what- 
ever manner, is void, sub-sec. (5) declares 
that nothing in Section 3 shall apply to an 
assigned land which was purchased by land- 
less poor person in good faith and for 
valuable consideration from the original as- 
signee or his transferee prior to the com- 
mencement of the Act and which is in the 
possession of such person for purposes of 
cultivation or as a house-site, on the date of 
commencement of the Act. Now, the ques- 
tion is: what is the point of time with refer- 
ence to which the Tribunal has to see whe- 
ther the purchaser is a landless poor person, 
and whether he acted in good faith in pur- 
chasing the land? On a careful-reading of 
sub-sec. (5), we are of the opinion that the 
point of time with reference to which the 
above facts must be determined, is the date 
of purchase by the person proceeded against. 
It must have to be seen whether, on the date 
of purchase, he was a “landless poor person” 
as defined by the Act; and whether he acted 
in good faith, and whether he purchased for 
valuable consideration. He must satisfy the 
above three conditions, and must also show 
that he was in possession of the said land 
for the purpose of cultivation, or as a house- 
site, as the case may be on the date of com-|- 
mencement of the Act. In such a case, he 
will be protected by sub-sec. (5), and the 
transfer in his favour will not be hit by the 
other provisions in Section 3. We are 
clarifying this aspect because cases may 
arise where a purchaser, who is being pro- 
ceeded against under the Act, may have been 
a landless poor person on the date of his 
purchase, but may not bea landless poor per- 
son on the date of commencement of the 
Act, or on the date on which proceedings are 
taken against him under Section 4. For 
purposes of Section 3 (5) what has to be 
seenis whether, on the date he purchased the 
land, he was a landless poor person, and 
whether he purchased it in good faith, and 
whether it was for valuable consideration. 

9. It is suggested that according to. Sec- 
tion 3 (5), the purchaser must also be a land- 
less poor on the date of commencement of 
the -Act. This argument is based upon thej 
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words 
section. 
we are of the opinion that) this contention 
ae be accepted. . An illustration would 
suffice. 

of dry land in 1960. He. ‘sells! it to B, a land- 
less poor person, for valuable ..consideration, 
in 1961. B let us say, purchases it in good 
faith and is personally cultivating it. 
if it is insisted that the purchaser should be 


“such person” occurring in the sub- 


a landless poor even on the date of com-' 


mencement of the Act, then | B cannot have 
the benefit of Section 3 (5), since he cannot 
be called a landless poor on ithat date, inas- 
much as he is holding 5 acres of dey. land. 
If so, he would lose all the! 5 acres. Now 
take a slightly different case. Suppose, ' B 
purchases 4} acres of Jand from A, and then 
purchases half an acse of laitd with - the’ aid 
of 44 acres purchased from 'A, and thus he 
is holding 5 acres on the date of commence- 
‘ment of the Act. .Now, according to the 
interpretation suggested, he will lose 44 acres. 
-He would, however, have not. lost it, had he 
not purchased the half acre later. It would, 
in effect, amount to penalizing thrift and 


efficiency. 
10. The next question is, what is the 
meaning of ‘person’ occurring in S., 3 (5)? 
The expression has not been defined in’ the 
Act. The General Clauses -Act defines ‘per- 
son’ merely as including any Company or 
association of individuals whether: incorpo- 
rated or not, and thus is of 
-A look at the several ‘meanings assigned to 
this expression (see Stroud’s Judicial Dic- 
tionary, Vol IV, at 1997 to 2003, and Ven- 
_Kataramaiya’s Law Lexicon, Vol. II, at 1148 to 
1153) would -show that this expression has 
been understood and interpreted having re- 
gard. to the context in which it occurs. Now, 
_ the context in the present case is not only 
the Act, but also the Rules relating: to as- 
signment. These rules generally speak of 
and refer to “a single individual” as the. unit 
for assignment. For example, the statutory 
rules in G. O. Ms. No: 1406 of 1958 and 
G. O. Ms. 1724 of 1959 (application ` in the 
` Telangana area) speak of the “Maximum ex- 
tent of land which may be assigned to a 
-single ‘individual’ in paras. 5. and 3 respec- 
tively. . 





Same is the case with the rules in 
vogue in Andhra Area. It would, therefore, 
be consistent and reasonable, to construe the 
word “person” occurring ini the Act as 'a 
“single individual” referred to in the assign- 


ment rules and as catrying ithe same mean-. 


ing. 
11. The fourth question urged before us 
pertains to the meaning of the expression ‘in 
$ i 


l x i ‘ 
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- Pradesh General Clauses Act, 1891. 
A, landless poor, is. assigned. 5 acres - 


Now,. 


no help herein. 
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‘good faith’, occurring in sub-sec. (5) of Sec- 
tion 3.: The expression ‘good. faith’ is de- 
fined -in Clause: (ii). of Sec. 3 of the Andhra 
It says, 
“nothing is said to be done or believed in 
good faith which is done or believed with- 
out dué care and attention”. - To the same 
effect is- the definition in the Central enact- 
ment contained: in sub-sec. (22) of' Sec. 3. 
Whether a purchaser was acting in good 
faith while purchasing the property is really 
a question of fact to be decided on the facts 
and circumstances of a given case. It is not 
possible to Jay down any hard and fast rules 
on the question. The learnéd Government 
Pleader argued that since the definition re- 
quires “due care and attention”, a purchaser 
who says that he did not know that the land 
was an assigned land at the time of his pur- 
chase, cannot be said to be acting in good 
faith, We do not wish to express any opin- 
ion on. this submission. ‘We can only reite-| 
tate that, it being a question of fact, it has 
fo be decided in each case, having regard to 
the facts and circumstances of that parti- 
cular case. Suffice it to add that like every 


other expression, this expression too is bound]. 


to be coloured by the context in which it 
Occurs. 


12. ‘Bearing the above aspects in. mind; 
we shall now take up cach case for considera- 
tion. 


13. W. P. No. 3972 of 1977: In ‘this case, 
Ac. 5-00 concerned herein, was granted on 
patta ‘on . 29-7-1952 to one Paidayya. 
petitioner. obtained an agreement of lease for 
99 years in 1972 in respect of the said land, 
and also instituted a suit, O. S. 182/75, for 
specific performance of the agreement. The 
suit was decreed. On 24-5-1975, the peti- 
tioner- obtained a sale deed also from the as- 
signee. The impugned order was pines on 
15-9-1977. 


_ 14. We have perused the EE ` from 
which wè find that the show cause notice 
issued to the petitioner was not served upon 
him. The endorsement of the Village Kar- 
nam onthe notice says that the addressee is 
not in the Village. Of course, during the 
enquiry, the statement of the petitioner was 
recorded, wherein he stated that he is in. 
possession. of this land for about 10 years, 
personally cultivating the same, 


.15.. We are of the ‘opinion that the peti- 
tioner cannot be said to have been afforded 
a reasonable and adequate opportunity of 
putting forward his case, in. this case. When 
the notice sent to the petitioner was return- 
ed ‘with the aforesaid . endorsement, 
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Tahsildar should have made another effort 
to serve the petitioner, but he did no such. 


thing. The petitioner is a villager who, may. 


not have been aware of the precise aspects 


‘ of law. He was also not represented by a 


counsel. The mere recording of his state- 
ment by the authority cannot cure the above 
defects. If the show cause notice had been 
served upon him, it is quite likely that he 
would have consulted a lawyer and could 
have raised the defences open to him in law. 
Also because we have clarified the relevant 
legal aspects in this judgment, it is but ap- 


: propriate that the case should. be disposed of 


in the light of the same. 

16. W. P. No. 3972/77: .is, ‘accordingly, 
allowed, the impugned order is set aside, and 
the matter is remitted back to the Tahsildar 
for disposal afresh according to law, and in 
the light of the observations contained in 
this judgment. A copy of the show cause 
notice shall be served upon the petitioner 
and he shall be given an opportunity of put- 
ting forward his explanation. 

17. W. P. No. 5649/1977: In this ‘case, 
proceedings for violation of the condition of 
inalienability were commenced before the 
commencement of the Act, but orders. were 
passed after the commencement of the Act. 


The petitioner is. the purchaser of assigned . 


land. This case arises from Nizamabad Dis- 
trict, į e from Telangana Area, where the 
assignment of Government land is governed 
by statutory rules contained in G. O. Ms. 
No. 1406, dated 25-7-1958,’as modified in 
G. O. Ms. No. 1724, ‘dated 26-8-1959, made 


‘under Section 172 of the Andhra Pradésh 


(Telangana Area) Land Revenue Act, 1317F. 
Clause (iv) in G. O. Ms. No. 1406 defines 
what the expression ‘Landless poor person’ 
means. It says that a landless poor person 
is one who owns not more than one acre of 
wet or five acres of dry land, and is also 
poor. Under Cl. (v), the maximum extent 
of land which was assignable to a single in- 
dividual was one Acre wet, or 5 acres dry. 
Clause (vi) sets out the terms and condi- 
tions of assignment, and one of the condi- 


‘tions is that the land assigned: shall be herit- 


able but not transferable and that, the culti- 
vation should be done by. the assignee or a 
member of kis family, or with hired labour 
under the supervision of himself or a mem- 


ber. of his family. Under G. O. Ms. No. 1724, 


the definition of ‘landless poor’ was varied. 


` According to it, a person owning not more 


than 2% acres of wet, or 5 acres of dry land 
is treated as landless poor person, The 
maximum extent of land which can be as- 
signed to a single individual is raised to 24 
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acres wet or 5 acres of dry, as the case may 
be. . 1 


18. The rules, while providing that the 
land assigned is. not transferable, do not 
specifically provide the action to be taken 
for violation. of. that. condition. It could, 
however,, be said that. since the -assignment 
itself was subject to the condition, the viola- _ 
tion of that condition renders the assignment 
void, empowering the assigning authority to` 
resume the land. Be that -as it may, once 
the Act No. 9 of 1977 has come into force, 
any action on account of violation of the 
condition of non-alienability should be taken 
only in accordance with the Act. As pointed 
out by our learned brother, P. A. Chow- 
dary J., s in T. Onnurama v. Tahsildar Kadiri, 
(1980) 2 AFLJ (HC) 133 : (AIR 1980, Andh 
Pra. 267) under the previous rules the con- 
sequence of violation ‘of the condition of 
non-alienability was the resumption’ of land 
-by the. assigning authority; Whereas under 
the present Act, it is restoration of the as- 
signed land to the assignee. 

Though tke case. dealt. with by our learned 


‘brother pertained to Andhra Area, the posi- 


tion in Telangana area does not appear to 
be different. Moreover, against an order of 
Tesumption, the affected person (in Telangana 
area) had right of appeals and. revision under 
the Hyderabad Land Revenue Aci; whereas 
under the ‘present Act, the ‘order of ihe 
Tahsildar is final- In’ the Andhra Area too.. 
appeals and revisions were provided against: 
the orders of Tahsildar. It is thus clear that 
all proceedings. taken. under the previous 
Rules for resumption except those which 
have become final pending’ on the date of 
commencement of the Act, have to be drop- 
ped and action taken under the Act. It 
must also. be noticed that there is no savings 
clause in the Act, saving the pending pro- 
ceedings. Nor is the General Clauses. Act 
attracted herein, for the reason that the Act 
does not purport to repeal any earlier enact- - 
ment providing for resumption, restoration of- 
assigned lands. . i 

In Andhbrz. area, there are no statutory 
provisions on this subject which could haye 
been repealed and in Telangana area, the. 
statutory Rules do not expressly provide for 
resumption, restoration, in case of alienation. 
It is thus clear that the proceedings initiated 
under the previous Rules, prior to the com- 
mencement of the Act, for resumption of 
land, or for cancellation of assignment and 
pending on the date of commencement of 
the Act cannot be proceeded with under 
those Rules and that, all action on account 
of violation of the condition of non-alienabi- 
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lity has to be taken only in accordance with 
the Act. It, therefore, follows that, if any 
such proceedings are pending before an auth- 
ority who is not the authority under the Act, 
they have naturally got to be éither dropped, 
or, if found feasible, transferred to the ap- 
propriate authority under the <Act. 


19. Now coming to the facts of this writ 
petition, the authority resumed the land 
under previous Rules, and when his atten- 
tion was drawn to the Act, he appears to 
have taken the stand that since he was not 
taking any action under the Act but under 
the previous Rules, he is entitled to resume 
the land. It is obvious that, in view of what 
we have stated above, the order passed by 
the Sub-Collector is unsustainable in. law. 


20. We, therefore. allow this writ petition, 
W. P. No. 5649 of 1977 and direct that the 
proceedings already initiated ‘should be drop- 


ed, or, if found feasible, transferred and dis- - 


posed of in terms of, and under the provi- 
sions of the Act and by the authority pre- 
scribed thereunder. The writ ‘petition is, ac- 
cordingly, allowed in the manner indicated. 

21. W. P. No. 5164 of 1977: The peti- 
tioner in this case purchased the land under 
three separate sale deeds, from the assignee. 
He was served with a notice dated 10th 
Aug., 1976, calling upon him to show cause 


why he should not be evicted’ from the said. 


-land, for violating the relevant condition in 
‘D’ Form Patta. The petitioner was served 
with the notice on 24th August, 1976, but he 
did not submit any explanation. The Tahsil- 
dar made an enquiry, during’ which he re- 
` corded the statement of the Karnam and also 
looked into the relevant revenue records, 
and passed orders on 10-10-1977, i.e., 
the coming into force of the Act. Under 
the said order, which is impugned herein, 
the pattas granted earlier: were cancelled and 
the land was resumed by the Government, 


It is true that the petitioner failed to 
furnish any explanation; but, it must be re- 
membered that when the show cause nolice 
was served upon the petitioner, the Act or 
the preceding Ordinance wasi not in force 
and, therefore, the petitioner could not have 
raised a defence in terms of sub-sec. (5), of 
Section 3. Inasmuch as the orders have been 
passed in this case after the coming into 
force of the Act, they have to be consistent 
with, and in accordance with the provisions 
of the Act. In the circumstances, we set 
aside the order, impugned herein, and direct 
that the Tahsildar. shall serve a notice in 
Form I, upon the petitioner to enable him 
to submit explanation, if any, and pass ap- 
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propriate orders according to law after con- 
sidering the same and after making such en- 
quiry as he thinks appropriate in the circum- 
stances of the case. It may also be noted 
that, under the impugned order, the land has ` 
been directed to be resumed, whereas under 
the Act, the land has to be restored to the 
original assignee, 


22. W. P. No. 5164/1977 is, accordingly, 
allowed in part, as indicated above. 


23. W. P. Nos. 5709 of 1978 and 5841/78: 
These two writ petitions arise from the 
same matter. Fourth respondent in W. P. No. 
5709/78 is the writ petitioner in the other 
writ petition (WP. 5841/78). We shall first 
take up W. P. No. 5709/78. This is a peti- 
tion for issuance of a writ of prohibition re- 
straining the Government from entertaining 
the revision against the orders of the Tahsil- . 
dar, passed under the Act. Undoubtedly, the- 
Act, does not confer any revisory power upon 
the Government. The Government there- 
fore, acted without jurisdiction in entertain- 
ing the revision and in granting stay of opera- 
tion of the Tahsildar’s Order. On this 
ground alone, this writ petition is liable to 
be allowed and is, accordingly, allowed. The 
Government is restrained from entertaining 
or proceeding with the revision against the 
orders of the Tahsildar, dated 28-10-1978, re- 
ferred to in the writ petition. 

24. Now coming to Writ Petition No. 
5841/78, the petitioner herein (4th ‘respondent 
in W. P. 5709/78), is the purchaser of ihe 
lands concerned herein, which are, admittedly, 
assigned lands. The petitioner was served 
with a notice dated 14-8-1978, calling upon 
him to show cause why he should not be 
evicted from the said lands, inasmuch as his 
purchase ‘is in contravention of the provi- 
sions of the Act. The petitioner submitted 
an explanation, expressly invoking sub-sec- 
tion (5) of Section 3. He stated that he is 
a landless poor person; that, he had pur- 
chased the lands in good faith for valuable 
consideration and that, he has also spent 
substantial amounts in improving the same. 
The Tahsildar, by his order dated 28-10- 
1978, impugned herein, directed the petitioner 
to be evicted. It would be appropriate to 
set out the points raised by the petitioner in 
his explanation to the show cause notice, 
and the findings of the Tahsildar thereon. 
The impugned order sets out the five defences 
raised by the petitioner. They are, in the 
words of the Tahsildar: 


1. He is managing member of joint Hindu 
family consisting of his wife, 2 major sons 
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and 3 daughters who are depending 
cultivation and as the little extent of, land of 
2.24 acres inherited by the property was not 
sufficient for the maintenance of this family 
jhe purchased the Jands under reference by 
{aising loans from rich people during. the 
year 1970. 


2. He was not aware at the time of pur- 
chasing these lands that they were lands 
conditionally assigned to the seller and he 
came to know of. this. fact when he was 
served with the show cause notice only. 


3. He, after purchasing these lands, had 
to spend good lot of money in getting these 
lands under cultivation and also in sinking 
an irrigation well in S. No. 21/3E at a huge 
cost before he ‘could reap the result of these 
investments, he is issued with the present show 


cause notice. ‘ 


- 4. He, being the member of joint Hindu 
family he is entitled to a share of 2.37 acres 
of iland only which is apportioned on the 
total extent of land owned by the family 
(ancestral property) of 2.24 acres plus lands 
now covered by the notice, 4.87 acres and 
out of which 1/3rd share. ‘Thus he is a 
landless poor person; and 

5. He, therefore, pleads that this case does 


not fall under the provisions of S. 3 (1) te D 


a 


but attracts provisions under S. 3 (5) . 


The tahsildar agreed with the petitioner ‘on 


points 1, 3 and 4 but did not agree with him 
on points 2 and 5 and, on that basis .came 
to the conclusion that the petitioner is not a 
landless poor person and that, he has also 
not purchased the lands in good faith. We 
find that the conclusion drawn by the Tahsil- 
dar is self-contradictory. The Tahsildar has 
accepted the 4th point raised by the peti- 
tioner, which means that the petitioner is a 
landless poor person. 
conclusion, the Tahsildar stated that the peti- 
tioner is not a landless poor. Further, the 
Tahsildar, has not given any reasons for 
holding -that the petitioner did not purchase 
the lands in good faith. We do not want to 
say more, in view of the fact that we are 
inclined to remit the matter back to the 
Tahsildar. We accordingly set aside the 
order of the Tahsildar and remit the matter 
back to him for disposal afresh according to 
law and in the light of the observations con- 
tained in this judgment. 

25. W. P. No. 5841/1978 is, accordingly, 
allowed in part. Advocate’s fee Rs. 100/- in 
each. 

Order accordingly. 


Karnati Sriramulu Y, J. A. Qureshi 


on 


‘appeal agains: 


But, while stating his- 
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MUKTADAR, J. 
Karnati Sriramulu, Appellant - v. 
Qureshi. and others, Respondents, st 
A, A. O. No. 635 of 1978, D/- 9-10-1980. 


Provincial Insolvency Act (5 of 1920), 
S. 49 — Proof of debts — Mode of — Debts, 
disputed — Section 49 ‘will not apply. 

Section 49 will have no application where 
the debt is disputed. Where the debt is dis- 
puted, it will’ have to be proved like any ` 
other debt by producing account books. 


J. A. 


: Even in the case of undisputed debts under 


Section 49 (2) the affidavit so produced under 


Section 49 (1) should specify the vouchers, if - 


any, by which debt can be substantiated. | 


AIR 1958 All 54, Rel. on. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1958 -All 54 . i : 3 


J. Eswara Prasad, for Appellant. 


JUDGMENT :— The 43rd respondent in 
I. P. No. 1 of 1969 on the file of the Dis- 
trict Judge, Khammam, has preferred this 
the order dated 21-9-1978 
passed by the District Judge, Khammam, 
directing the Receiver to distribute the 
amount of Rs. 17,339/- to Creditors Nos. 2, ` 
3, 6, 7, 9, 11 to 14, 18 to 21, 24, 25, 41 and 
43 in proportion to the debts proved by. 
them. : 

2. The case of the appéllant is that having 
allowed the Insolvency Petition, the Court 
appointed a Receiver to take possession of 
the property af the insolvent and heard the 
objections of the creditors. Since respondents 
2 to 11 in the Insolvency Petition failed to. 
disclose the particulars of their respective 
claims, their claims were rejected by the Re- 
ceiver. Respondents 27 and 29 based their. 
claims on pronotes. . The Receiver rejected 
the claim of the 27th respondent on. the 
ground that he did not produce the pro- 
note. However, the Receiver took up the 
claim of the 29th respondent and directed 
that the claim may be decided by’ the Dis- 
trict Court. The- learned District Judge, 
however, rejected the claim of respondents 
27 and 29 in the Insolvency Petition, but 
allowed the claim of respondents 2 to 11 in’ 
the Insolvency Petition whose claim was re- 
jected by the Receiver on the ground ‘that 
they have not disclosed any particulars of 
their respective claims. But the learned Dis- 
trict Judge allowed their claims on the 
ground that the other creditors did not cross- 
examine respondents 2 to 11 when they had. 
given their statements. Therefore, he thought 
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their statements ` fo Be . sufficient. ‘proof of 
their debts. 


3. In this igual Mrs. \Chamanthi, the 
learned Advocate appearing on behalf of the 
appellant. 43rd respondent in. I. P. No. 1 of 





1969, contends. that having: regard to the. 


. provisions of Section 49 (1) of the Provin- 
cial Insolvency Act, a debt could be proved 
by delivering or sending . by ` post in a re- 
gistered letter to the, Court an affidavit verify- 
‘ing the debt and sub- “Sec. (2)| thereof provides 


` that the affidavit, shali contain or refer to 


“a statement of account showing the parti- | 


culars of the debt and shall. specify the 
vouchers, if any, by which the same can be 
substantiated and the Court may at any time 
call for the production of the vouchers. Mrs. 


Chamanthi contends that inthe instant case, ` 


it is to be noted that there is a dispute with 
- regard to the debt and therefore S. 49 of the 
Act will have no application where’ the debt 
. is disputed. It is only where the debt is not 
disputed that then Section .49 would be at- 
tracted. _Where the debt is; disputed, ‘it will 
have to be proved like any other debt by 
producing the account-books. In support of 
this contention Mrs. Chamanthij relied on the 
decision in Abdul ‘Shakur V. Kotwaleshwara 
- Prasad, AIR 1958 Ali 54.: To my mind, the 
contention advanced: by: the learned Advo- 
cate has to be acceded to, iit is to be noted 
_that Section 49 (1) of the; Act, as pointed 
out, in the Allahabad case,!may be a mode 
of proof of undisputed- debts. But, to my 
mind, even in the case of jundisputed debts 
under Section 49 (2) of the! Act the affidavit 
so produced under. sub-sec: (1): of Sec.: 49. 
should contain or refer to al statement of. ac- 
count showing the particulars.. of .the debt 
and should substantiate the | vouchers, if any, 
by which the same ‘can ‘be substantiated. 
Therefore, even ‘in a case where the debt is 
not disputed the creditor will have to ‘specify 
the vouchers by which he can substantiate 
the debt. In the instant case, no, such de- 
. {tails have been given. -To! my mind, when 
the appellant is ‘contesting 'the debt’ of res- 
pondents 2 to 11 in the I. P., they ought-to 
have proved in proper manner. Mrs. Chaman- 
‘thi states that except filing of- their claims, 
there is no evidence whatsoever on behalf of 
. respondents 2 to 11 calling them for being 
cross-examined by the appellant.- 
the opinion that this appeal has to be allow- 
ed which is hereby allowed; and the case re- 
mitted back, to. the Court of the District 
Judge, Khammam with a direction that res- 
pondents 2 to 11 may be called upon to 
prove their-debt by proper: ‘method as a dis- 
puted debt has to be proved and given an 
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opportunity to the. appellant berein tọ dis- - 
prove those debts.of respondents 2 to 11. 
Since in spite of service of notice,. no one 
has appeared, I do ‘not see any reason to 
grant costs.. Appeal is alowed and the ssa, 
semanded.. . 

Appeal allowed. 
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T ALLADI KUPPUSWAMI, AG. C. J. 
. AND JEEVAN REDDY, J. 7 

Inampudi Umamaheshwara Rao and 
another, Petitioners v. State. of Andhra 
Pradesh and others, Respondents. . : 

: Writ’ Petn. No.: 5370 of 1979, Dj- ae 
1980. -. 


Land Acquisition Act (1 of 1894), 8.4, 
(1) (as.amended by A. P. Act 22 of 1976) 
and Ss 5-A and 55 — R. 1 of the- rules 
framed ‘under S. 55 by the A. P. Govern- 
ment — Public notice — Local publica- * 
tion — Period within which the publica- 
tion in that locality should take place. 


Where the enquiry under - S. 5-A has 


been dispensed -with it cannot.be said 
that the local publication. should take 
place simultaneously, or immediately 


after the publication in the local gazette. ` 
The delay of one month and 26 days in 
effecting ‘the local publication is not un- 
reasonable and does not vitiate the noti-’ 
fication. — (Para 14) 

-While sabiai of the substanċe of 
the notification under .S. 4 (1). in the 
limit could be prescribed for that pur- 
pose, except to state that it must be done 
within a reasonable time. (Para 12) 
` The notice contemplated by R. 1, which , 
is also required to be published in the 
locality concerned, is distinct from the 
notification under. S. 4 (1), the substance 
whereof. is required to be published by. 
that section itself. R. 1 contemplates a 
composite notice, to be issued in cases 
where the enquiry under S. 5-A ‘has not’ 


‘been dispensed’ with. _ That requirement . 


is over and ‘above the requirement of 
S. 4 (1). R. 1 has no bearing on the ques- 
tion at issue, namely, what is the period . 
within which publication in the locality, 
provided by S. 4 (1), should take place. 
AIR 1973SC 552, AIR 1973 SC 2361 and’ 
AIR 1980 Andh Pra 85, Disting. — 

(Para 10) * 
Cases Referred: Chronological Paras 
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AIR 1973 SC 2361 1, 18 
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. A. Panduranga ‘Rao, for Petitioners; 
Government Pleader for Land Acqisi- 
tion ‘(for Nos. 1 to 3) and Kroxvidi 
Narasimham (for Nos. 4 to 17), for 
Respondents, 


JEEVAN REDDY, J.: — ` The petitioners 
are challenging the validity of a noti-ica~ 
tion issued under Section 4 (1) of the 
Land Acquisition Act, as amended by the 


’ Andhra Pradesh (Amendment) Act, (2 of 


1976), on. the following grounds, viz. (i) 
that, the notification under Section 4 (1) 
was not published in the Gazette; (ii) zhat 
the substance of the notification was not 
published in the village, as requirec by 
the Andhra Pradesh 
(Amendment) Act, No. 22 of 1976 is un- 
constitutional and invalid. We may dis- 
pose of the first and the third object_ons 
in the first instance. 


2. In the counter-affidavit. ‘it is stcted 
that the notification under Section 4 (1) 
has been published in the Krishna Dis- 
trict Gazette, dated 14-4-1979. A copy of 
the Gazette, . found in the record,. has 
alsa- been placed before us. The first con- 
tention, therefore, fails. 


3. So far as the third contention is 
concerned, a Full Bench of this Court has 
upheld the. constitutionality of the 
Amendment Act, except in so far as it 
provides for payment of compensation in 
instalments in case of acquisition of ‘agri- 
cultural lands below the ceiling limit. 
The third contention. also, accordingly, 
fails. 


4. The main EPA canvassed before 
us pertains to the second -contention raised 
by the petitioners. As is contended by Sri 
A. Panduranga Rao, the learned coursel 
for the petitioners, that in fact there was 
no publication in the locality and tkat, 


-the endorsement of the Executive Offizer 
_ of the Gram Panchayat, 


now produced 
before the Court, is a subsequent fabriea- 
tion, Learned counsel contended altar- 
natively that, even if the said endorse- 
ment is accepted as true; even then the 
notification under Section 4 (1) should 


fail, inasmuch as the local publication has- 


been effected roughly after an interval of 
two months from the date of publication 
of the notification in the Gazette. This 
interval is said to be unreasonably long. 
Certain decisions of the Supreme Court 
are relied upon in support of this proposi- 
tion, 
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C 5. The record produced before us by 
the Government clearly contains an 
endorsement of the Executive Officer of 
the Gram Panchayat, dated 10-6-1979, on 
the copy of. the Gazette itself, that its 
contents have been- published in the vil- 
lage and that, a copy thereof was also 
pasted on the Notice-Board of the Gram 
Panchayat. The stamp of the Executive 
Officer is also found below the signature. 
The petitioners have not produced before 
us any material whatsoever to doubt ar 
disbelieve the said endorsement. In fact, 
the: petitioners came forward with an 
allegation that there was no local publica- 
tion at all, It was never their case that 
though there was no such publication, an 
endorsemen: was obtained subsequently 
from the Executive Officer. We must, 
therefore, hold that the publication has 
been effected in the locality, as ee 
by. Section 4 (1) of the Act... - 


6. It is then argued that the taral 


„of about two months between the date 


of publication in the Gazette and the date 
on which the local publication took 
place, is unreasonably long. Rule 1 of the 
Rules framed by the Governor of Andhra 
Pradesh, under Section 55 of the Act, is 
relied upon to contend that the local 
publication should take place immediate- 
ly after the publication of the notification 
in the Gazette. Rule 1 reads as follows:— 

“1. Immediately after the publication 
of the notification under Section 4 (1), the 
Collector shall issue a notice stating that 
the land is needed or is likely to be 
needed, as the case may be, for a public 
purpose and requiring ail persons ‘inter- 
ested in the land. to lodge before the Col- 
lector within 30 days. after the issue of 
the notification a statement in writing of 
their objections if any.to the proposed 
acquisition. This notice should be pub-. 
lished at convenient places in the said 


‘locality, and copies thereof: fixed up in 


the office of the Collector, the Tahsildar, 
and in the nearest police station”, 
(Emphasis is ours). . 

"7. The argument of Mr. Panduranga 
Rao is that, Rule. 1 contemplates objec- 
tions being filed within thirty days of 
the publication of the notification. If so, 
the substance of the notification must be 
published in the locality immediately 
after the publication in the Gazette. If 
the local publication itself if done after 
thirty days of the ‘publication in the 
Gazette, it is argued, how can the objec- 
tions be filed within thirty days of the 
publication of the notification? We are 
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unable to agree. A careful reading of 
Rule 1 would show that it provides for 
issuance of a notice......... and the publica- 
tion of substance of notification contain- 
ing two things: one, an intimation that 
the land is heeded or is likely to be 
needed, as the case may be, for a public 
purpose, ard second, requiring all per- 
sons interested in the land'to lodge their 
objections before. the Collector within 
thirty days of the issue of . notification. 
Such a notice is relatable to both Sec- 
tion 4 (1) as well as Section 5-A (1) of 
the Act. 


8. It must be noted that a notification 
‘under Section 4 (1) merely declares that 
a land is needed or is likely to be needed, 
for a public purpose. The notification 
under Section 4 (1) does not call for any 
objections. Objections frorn the persons 
interested are called for under Sec- 
tion 5-A (1) only. It would, therefore, 
appear thet Rule 1 is attracted only in 
cases where the enquiry’ under Sec- 
tion 5-A is not dispensed with. In cases 
where the enquiry under Section 5-A is 
dispensed with as is the case herein the 
notice contemplated by Rule 1 would be 
meaningless and out of place. We are, 
therefore, of the opinion that no argu- 
„ment can be built up on Rule 1 to say 
that the local publication should take 
place simultaneously, or, at any rate, 
immediately after the publication in the 
Gazette. This does not mean that local 
publication need not be effected where 
the enquiry under Section 5-A is dis- 
vensed with. 

9. Local publication is provided for 
by Section 4 (1) itself and it has to be 
complied with in every case. It is 
equally clear that though Section 4 (1) 
itself does not prescribe any time limit 
for effecting publication in the locality, 
it has to be done within a reasonable 
time. What is a reasonable time, is, of 
course, always a question to be deter- 
mined on the facts and circumstances of 
a given case. No hard and fast rule can 
be laid dcwn in that behalf. Indeed, when 
the Act itself has not chosen to prescribe 
a time limit, the Court, by a process of 
construction, evolves a time limit. 


10. We find that an argument based on 
Rule 1 was also advanced before another 
Bench of this Court, consisting of one of 
us (the learned Acting’ Chief Justice) 
and P. Ramachandra Raju, J., reported 
in G. Bheemappa v. State of Andhra 
Pradesh, (1979) 2 AP LJ’ 253: (AIR 1980 
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Andh Pra 85). In that case, it was argued 
that since Rule 1 requires that the pub- 
lication in the locality should take place 
immediately, any delay in effecting the 
same would vitiate the notification itself. 
This argument was dealt with in the fol- 
lowing . words:— 


ere This leads us on to the question 
as to what meaning is to be given to the 
expression ‘immediately’. As has been 
noticed, it is in Rule 1 that it is provid- 
ed that the substance of the notification 
should be published' immediately after 
the notification in the Gazette. The nor- 
mal meaning of the word ‘immediately’ 
is ‘forthwith’, vide (1906) ILR 30 Bom 
275. Itisno doubt true that there may be 
circumstances where it is impossible to 
publish a notification in ‘the village 
immediately (in the 
after the notification is published in the 
Gazette. Even so, it cannot be denied 
that it should be published as expedi- 
tiously as possible within a reasonable 


” 


time...... ' 


It was found in the case that the local 
publication was effected: on 16-1-1979, 
whereas the publication in the Gazette 
was on 20-7-1978. The explanation fur- 
nished by the Government for the de- 
lay was held to be unacceptable, and it 
was held that the interval is unreasonably 
long. It must, however, be mentioned 
that, in that case, it was assumed that 
Rule 1 applies even in cases where the 
enquiry under Section 5-A is dispensed 
with, and that assumption was not ques- 
tioned by the learned Government Plea- 
der. ‘But, 
herein before that the said Rule has no 
application where the enquiry under Sec- 
tion 5-A is dispensed with, no argument 
can be built upon the language of Rule 1. 
The notice contemplated by Rule 1, 
which is also required to be published in 
the locality, is distinct from the notifica- 
tion’ under Section 4 (1), the substance 
whereof is required to be published by 
Section 4 (1) itself Rule 1 (framed by 
the Governor of Andhra Pradesh) con- 
templates a composite notice, to be issued 
in cases, where the enquiry under Sec- 
tion 5-A has not been dispensed with. 
The requirement of Rule 1 is over and 
above the requirement of Section 4 (1). 
We are thus of the opinion that Rule 1 
has no bearing on the question at issue, 
namely, what is the period within which 
publication in the locality, provided by 
Section 4 (1), should take place, 


~~ 


sense forthwith) ` 


inasmuch as we have held,- 


% 


ta, 


2 locality is obligatory. In that sense, 
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li. Mr. A. Panduranga Rad then re- 
lied upon the decision of the Supreme 
Court in Narinderjit Singh wv. State of 
Uttar Pradesh, AIR 1973 SC 552, and in 
particular upon the following sentence 
occurring in Paragraph 3: 


taut lays down in unequivocal and. 


clear terms that both things have to be 
simultaneously done under Section 4 (1), 
i e. a notification has to be published in 
the cfficial Gazette. that the land is likely 
to be needed for any public purpose and 
the Collector has to cause notice to be 
given of the substance of such notifica- 
tion at convenient places in tke locality 
in which the land is situated...... 

The emphasis is upon the word ‘simul- 
taneously’, It is accordingly argued that 
both the publications should be simul- 
taneous and that, an interval of about 
two months, as in this case, vitiates the 
‘very notification. We are unable to agree 
with the learned counsel that the deci- 
sion of the Supreme Court can be con- 
strued in the manner suggested by him. 
The Supreme Court was dealing -with the 
necessity of local publication and its man- 
datory nature. Even in cases where the 
urgency clause in sub-section (4) of Sec- 
tion 17 is invoked and the enquiry under 
Section 5-A is dispensed wita, it was 
laid down, the publication in the the 
the 
Supreme Court observed that Section 4 
(1) provides for both the publication in 
the Gazette, and the publicaticn in the 
locality. They were not dealing with, nor 
were they concerned in that case with the 
question of time-lag, or the interval be- 
tween the Gazette publication and the 


‘local publication. 


12. The next decision relie upon by 
the learned counsel is State of Mysore v. 
Abdul Razak, - AIR 1973 SC 2361. That 
was a case where the enquiry under 
Section 5-A was not dispensed with. The 
notification under Section 4 (1) was pub- 
lished in the Gazette on Augusz 17, 1961, 
but the publication in the locality took 
place only on November 1 and 9, 1961. 
The persons interested filed thair objec- 
tions only on December 4, 1961. The High 
Court. quashed the notification, which 
Was carried in appeal to the Supreme 
Court. The Supreme Court observed that 
unless ‘both the publications provided by 
sub-section (1) of Section 4 take place, it 


` cannot be said that the mandatory requi- 


rements of that section are satisfied. It 
was observed that the local pablication 
has an important purpose behind ‘it, viz., 
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to put the persons’ interested on notice to 
enable them to file their objections under 
Section 5-4, which is undoubtedly a very 
valuable right. Approving another deci- 
sion of the Mysore High Court, the Sup- 
reme Court -observed, “it is only ` when 
the notification is published in the Offi- 
cial Gazetts and it is accompanied by or 
immediately followed by the public notice, 
that a person interested in the property 
proposed te be acquired can be regarded 
to have had notice of the proposed acqui- 
sition...... ” Learned counsel - emphasized 
the words “accompanied by or imme- 
diately followed by”. The above observa- 
tions must be readin the context of a- 
case where the enquiry under Sec- 
tion 5-A has not been dispensed with, 
and under which provision objections 
have to be filed within thirty days of the 
issue of the notification. But where such 
enquiry has been dispensed with, the 
Court would not and. should not quash 
the notification merely on the. ground 
that the local publication did not take 
placed soon after the publication inthe - 
Gazette. In such cases, it may be noted, 
the declaration under Section 6 can be, 


„and is very often published simultane- 


ously with the notification under Sec- 
tion 4 (1). Further, Section 9 (1) again 
provides for a public notice to be pub- 
lished in the locality, stating the Govern- 
ment's intention to take possession of the 
land, and irviting claims to compensation 
from all persons interested. Section 9 (3) 
provides for individual notice to the same 
effect. While there can be little doubt — 
as held by the Supreme Court — that 
publication of the substance of the noti- 
fication under Section 4 (1) in the locality 
is mandatory, no particular time limit 
can be prescribed for that purpose, ex- 
cept to say that it must be done within a 
reasonable time. Of course, where the 
enquiry under Section 5-A has not been 
dispensed with, the local publication has 
to follow immediately upon the publica- 
tion in the Gazette, because, in such a 
case, objections have to be filed within 
thirty days of the issuance of the notifica- 
tion. 


13. It was suggested that in cases 
where the enquiry under Section 5-A has 
not been been dispensed with, objections > 
can always be filed within thirty days of 
the local .publication and that, the au- 
thorities cannot insist upon the filing of 
the objections within thirty days of the 
publication in the Gazette. It is submitted 
that the words “issue‘of the notification” 


74 ALP. | B, Iylaiah v, 


eccurring in Section 5-A. should be ` 


understood, in the light of sub-section (1) 
of Section 4, to mean bothiGazette pub- 
` lication and local . publication. Though 
the observations of the Supreme Court 
in State of. Mysore v. Abdul Razak, AIR 
1973 SC 2361 tend to support this - con- 


tention, it is unnecessary for us to ex-— 


press any opinion on this question, - since 


it does not arise for decision before us. 
14. In the cirsumstances} we are nof 
satisfied that the delay-of one month, 26 
days in effecting the local publication in 
this case, is unreasonable or that it 
vitiates the very notification. The writ 
petition, accordingly, fails- and is dis- 
missed; but in the circumstances of the 
[case there shall be no order as to costs, 
‘Advocate’s fee: Rs. 150/-. | 
Petition ` dismissed, 
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Bathula Iylaiah, Appellant v. Bathula 
Devamma, Respondent, ` ! 


A. A. O. No, 180 of 1977, |D/- 5-8-1980", 
(A) Hindu Marriage Act ‘(25 of 1955), 


Section 13 (2) (iv) — Scope -— : Petition : 


for dissolution of marriage, by wife after 
completing eighteen years of age — It is 
maintainable — Clause: (iv) only gives a 
right to repudiate marriage after attain- 
ing age of 15 years and before completing 
age of eighteen years. (Para 15) 


(B) Hindu Marriage Act! (25 of 1955), 


S. 23 (i) (d) — Petition for dissolution of - 


‘marriage by wife immediately after at- 
taining age of 18 „years — No unnecessary 
or improper delay in instituting proceed- 
ings — Petition is maintainable. 

. . (Para: 17) 
i= (C) Marriage taws” ' (Arnéndinent) ‘Act 
(68 of 1976), Section 39 (1) (2) — Plea of 
repudiation not taken in original petition 


. filed after amendment Act came into force 


‘without noticing amendment — At later 
stage amended petition filed taking same 
plea of repudiation: — No weight | would 
be given to such amendment. 

(Paras 8; 9 


mes Rajapu Reddy, for Appellant; `G. ` 


_Chandrasekhara Reddy, for Respondent. 
MADHAVA RAO, J.:— This appeal by 
the husband is directed against the judg- 


*Against order of Sub. J., ‘Warangal, ae 
. 30-3-1977. 
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ment and decree of the learned Subordi- 
nate Judge; Warangal, in O. P. No: 13 of 
1976 allowing. the petition and granting 
decree for divorce.. 


2. It is alleged in the ‘petition filed | 
by the wife, the respondent herein, that 
she .was married to the -appellant "about 
ten years ago at the house of her. parents 
in Lingapur village of Narsampet ‘taluk. 
At the time of the marriage she was aged 
about nine years while her husband was 
aged about thirteen years. Subsequerit to 
the marriage, she occasionally . lived 
in the house of the appellant for 
short - periods. For the purpose of 
disposal of this appeal, it is not 
necessary, for us to refer to the other 
facts except to state that she was not 
being treated well by the appellant and 
his. family members, that the appellant 
deserted the respondent, that the attempts 
made by the parents of the respondent for 
reconciliation failed and that the respon- 
dent apprehended that it would be harm- 
ful and injurious for her to live with the 
appellant. Subsequent to the filing of the 
original petition, the respondent-wife 
filed and.amended petition on 1-2-1977 in 
para 6 of which it was stated as under: 
~ “Having regard to the above detatled - 
facts the petitioner has repudiated the 
marriage tie between the parties about . 
2% years back and. since. thereafter. no 
marriage tie exists between the parties. ` 
Under the circumstances the petitioner is. 
certified for a decree of divorce dissolving 
the so-called marriage tiee between the 
parties”, 

3. The appellant-husband filed a 
counter resisting the petition on the 
grounds that their ages were wrongly 
mentioned in the petition. According to 
hiin, the age of the respondent-wife was . 
twenty. two while his age was twenty 
eight years. Their marriage was solemniz- 
ed on 5-1-1971 and at that- time the res- 
pondent was seventeen years old : while 
he was twenty three years old. She -was 
never ill-treated. But ‘the parents of the 
respondent are mischievously trying to 
separate them. The marriage was per- 
formed at their proper age: It was further 
stated by him that as*per the advice of 
the elders he sent the respondent to her 
parent's house for Ugadi festival on con- 
dition that she would- be sent back after 
the festival but her parents did not send 
her back. On the other hand they tried to 

re-marry her illegally to one Induri 
Mallaiah.. In the additional counter filed 
by the appellant after the amended peti- 


Z 
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‘mnized before he attained 
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tion was. filed, it was stated’ that the 
marriage tie between them was not re- 
pudiated and that when. the parents of 
respondent and the respondent. came, to 


- know that there was no hope. to succeed > 


the case they got amended the original 
petition and prayed for divorce in the 
alternative: 


4. On the basis of the above’ pleadings, 
the learned Subordinate Judge framed a 
point for consideration, viz., “Whether 
the marriage of the petitioner was sole- 
. the age of 
15 years and she has repudiated the mar- 
riage after attaining that age but before 
attaining the age of 18 years.” 


5. On behalf of the 
two witnesses were examined including 
herself, P. W. 2 is her father. Four wit- 


nesses were examined on behalf of the- 


respondent including himself: and 


Exs, B-1 to B-3 were marked. i 


6. On A careful consideration of the 
entire oral and -documentary evidence, 
the learned Subordinate Judge found that 
the respondent-wife repudiated the mar- 


riage after attaining the age of fifteen 


years and before attaining the age of 
eighteen years. He also found that the 
evidence of. P. Ws. 1 and 2 could be re- 


- lied upon in that regard. Having come to 


‘ito the amendment. 


the above conclusion, the learned Sub- 
ordinate Judge dissolved the marriage 
and decreed the suit for divorce. 


7. The learned counsel for the appel- 
lant mainly contended that the age of the 


respondent was not correctly mentioned 
_ aid that the marriage was not repudiated 


by the respondent-wife after attaining 
the age of fifteen years and before attain- 
ing the age of eighteen years. 

8. Even though the petition filed by 
the respondent was after the Marriage 
Laws (Amendment) Act, 1976 came into 
force, the plea of repudiation was not 
taken by her. But at later stage an 
amended petition was filed by the res- 
ondent taking the plea of repudiation. 
Therefore much weight cannot be given 
‘However it will be 
relevant to note that the Marriage Laws 
(Amendment) Act, 1976 received the 
assent of the President on 27th May, 1976 
and published in the Gazette of India, 
(Extraordinary) Part II on 27-5-1976. As 
stated earlier, the respondent-wife filed 
the original petition on 10-6-1976 for de- 
claration that the marriage between the 
appellant and the respondent is void ab 
initio and that there exists'no marriage 
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tie between them i. e., after the Marriage 
Laws (Amendment). Act, 1976 (Aci 68 of 


-1976). came into ` force.. However, it was 
` filed within one month. from the date of 


the publication of the Amendmeni Act. 
Perhaps, the amendment was not noted 
at the time of filing the petition. 


9. It is evident from the record that 
the appellant and the respondent are not 
living together and the respondent refused 
to go to her husband, the appellant, which 
amounts to the repudiation of the mar- 
riage, The same was incorporated in the 
Act. Section 39 (2) of the Act 68 of 1976 
provides that in cases that are pending 
before the courts at the time. when this 
Act came into force, an opportunity be 
given to amend the pleadings. Sub-s, (1) 
of Section 39 runs as follows: . 

“(1) All petitions and proceedings in 
causes ‘and matters matrimonial | which 
are pending in any courts at the com- 
mencement of the Marriage Laws 
(Amendment) Act, shall be dealt with and 
decided by such court— 


{i) if itis a petition or proceeding under 
the Hindu Marriage Act, then so far as 
may be, as if it had been originally in- 
stituted ‘therein under the Hindu Marri- 
age Act, as amended by this Act.” 


9A. In the instant case the petition 
was filed just after the Amendment Act 
came’ into force without noticing the 
amendment. After the ‘amendment 
was. noticed the amended petition 
was filed by the petitioner for dis- 
solution of the marriage between the 
petitioner end the respondent by a de- 
cree of diverce. 


10. Clause (iv) of subi (2) of Sec- 
tion 13 of the Hindu Marriage Act added 
by Section 7 of the Amendment Aci, 1976 
reads as under: 

“A wife may also present a petition for 
dissolution of her marriage by a decree on 
the ground—_ A 


(i) to (Gii) oo... cece scenes 

(iv)......... That her marriage Grethe 
consummated or not) was soleranized 
before she attained the age of fifteen 
years and as she has repudiated the mar- 
riage after attaining that age but before 
attaining the age of eighteen years.” 

11. The learned counsel for the appel- 


‘lant stressed his argument much with re- 


ference to the evidence of the appellant 
that the respondent's age was fifteen 
years at the time of her marriage. On the 
contrary the evidence of P. W. 1, who is - 
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the petitioner, and P. W. 2, the father of 
P. W. 1 clinchingly establishes that she 
was only about eight or nine years old 
at the time of marriage. P. W. 1 who is 
the petitioner stated that she was marri- 
ed ahout twelve years ago, that ske does 
not remember the marriage, that she 
went to her parents-in-law’s house once, 
that she was ill-treated by her husband 
and his parents. That her husband once 
came and asked her to come to him but 
she refused to go with him and told that 
she was not a willing party to the marri- 
age and that all this happened about 3or 
3/2 years ago. After filing the criginal 
petition, the appellant forced her with 
the help of others to join him and took 
her away. Her mother filed a criminal 
complaint and due to that she was pro- 
duced in Court. Till she was produced in 
Court she was confined by the appellant. 
She was consistently telling everybody 
that she did not agree to the marriage 
and she repudiated the marriage. She 
stated in her cross-examination that she 
is aged about eighteen years old. Nothing 
special was elicited in the cross-examina- 
tion to discredit her evidence. 


12. P. W. 2 is the father of P. W.1. He 
also stated that P. W. 1 was nineteen 
years old when she was giving the evi- 
dence, that P. W. 1 was married to the 
‘appellant ten years ago, that P. W. 1 was 
with him for the last three years and 
that she was not treated well by her 
husband ard his parents. She refused to 
go to her husband and to live with him 
stating that she was married at an early 
age and she did not like the alliance. In 
his cross-examination he stated that he 
did not know the date of birth of P. W. 1. 
He could not say the exact age of P. W.1. 
He denied the suggestion that she was 
seventeen years old at the time of marri- 
age. Nothing was elicited from his cross- 
examination to discredit his evidence or 
to show that P. W. 1 had not repudiated 
her marriage with R. W. 1. 


13. R. V. 1 is the husband of P. W. 1. 
His evidence is that he married P. W. 1 
about five or six years ago. He admitted 
about the complaint given to police by 
the parents of P. W. 1 and ‘the Sub- 
Inspector of Police took P. W. 1 to her 
parents’ house. In the cross-examination 
he stated tnat he had no evidence to show 
that P. W. 1 was seventeen years old 
when she was married. R. W. 2 who 
belongs to the village of P. W. 1 stated 
that he attended the marriage of P. W. 1 
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with R. W. 1 and that P. W. 1 
was sixteen or seventeen years old 
at the time of marriage. He did 


not speak about the repudiation of 
the marriage. He spoke to the fact that 
police came and took P. W. 1 when she 
was with R. W. 1. The evidence of 
R. W. 3 does not throw much light on the 
matter. R. W. 4 stated that P. W. 1 was 
ten or sixteen years old at the time of 
marriage. The evidence of this witness 
also does not throw any light on the age 
of P. W. 1. The evidence of P. W. 1 and 
her father (P W. 2) was accepted by the 
lower court and we see no reason to differ 
with that finding. So far as the repudia- 
tion of the marriage is concerned, P. W. 1 
specifically stated that she has been con- 
sistently refusing to go to her husband 


_and join him. There is no contra evidence 


on the record. 


14. Under the Act she had the right 
to repudiate the marriage after attaining 
the age of fifteen years and before the 
expiry of eighteen years. The petition is 
filed when she is aged about nineteen 
years and her evidence discloses that she 
was not going to her husband for the 
last 3/%e years and consistently telling 
everbody, that she did not agree to the 
marriage and thus she repudiated the 
marriage when she was about 15/'/> years, 


15. The learned counsel for the appel- 
lant next urged that she ought to have 
filed the petition before she completed 
eighteen years and that after the expiry 
of eighteen years she could not file the 


-y 


petition under S..13 (2) of the Act for - 


dissolution of the marriage. The learned 


counsel could not place before us any 
authority in support of his proposition. 
He only read out S. 13 sub-sec.: (2) 


Cl. (iv) and reiterated that it only means 
that the petition ought to have been’ filed 
before attaining the age of eighteen years. 
In our view this contention has no sub- 
stance. Cl. (iv) only gives a right to re- 
pudiate the marriage after attaining the 
age of fifteen years and before complet- 
ing the age of eighteen years. Therefore, 
this contention has no substance. 


16. The other provision referred to 
was S. 23 (1) (d) of the Hindu Marriage 
Act. Sub-sec. (1) (d) of Section 23 states 
that the Court shall grant any relief 
under this Act, whether the proceeding 
is defended or not, if it is satisfied that 
there has not been any necessary or im- 
proper delay in instituting the proceeding. 
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17. In the instant case there is no de- 
lay at all. The respondent immediately 
after attaining the age of eighteen year’s 
i. e., after becoming major filed the. peti- 
tion for the relief stated above. There- 
fore, there is no quéstion of unnecessary 
or improper delay. in instituting the pro- 
ceedings. Accordingly, there is no sub- 
stance in this contention also. We, there- 
fore, see no grounds to interfere with the 
order of the lower Court. 

18. The appeal is accordingly dismis- 
sed. In the circumstances there will be 
no order as to costs. 

Appeal dismissed. 
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M/s. Poosarla Sambamurthy and Sons, 
¢*Chodavaram and others, Appellants v. 
ven Krishna Rao and others, Respon- 
ents 


Appeal No. 
1980.* 


Civil P. C. (5 of 1908), O. 34, R. 11 — 
Mortgage suit — Award of interest — 


1065 of 1977, D/- 10-4- 


Usurious and penal interests — Tests in-. 


dicated. 


Where the contract stipulates a iste 
cular rate of interest but provides that 
interest at a higher rate is payable in 
case of default, it can be said to be penal 
and not enforceable, but where the con- 
tract provides for simple interest at a 
particular rate and also provided that, in 
case of default in paying. the interest, 
compound interest is payable at the same 
rate from the date of default, it cannot 

f be said to be per se penal. (Case Law 
discussed). (Para 10) 

It cannot be laid down as a rule of law 
that interest above a particular rate is 
always penal and excessive. Whether 
interest is penal and excessive, is 


always a question of fact, to be decided ` 


- in the facts and circumstances of a given 
- case, (Para 8) 
Cases Referred: Chronological Paras 
(1972) A. S. No. 334 of 1970, D/- 1-8-1972, 
{Andh Pra) 7 


AIR 1971 SC 884 5, 6, 8A 
AIR 1969 SC 600 4 
,AIR 1967 SC 412 7 
"AIR 1957 Mad 122 7 
Se eS a 
"Against decree of principal Sub. J., 

Viaskhapatnam in Original Suit 


No. 127 of 1974. . 
AY/AY/A84/81/AAJ/LGC 


P. Sambamurthy & Sons v. M. Krishna Rao 


. A.P. 77` 


AIR 1952 Mad 872: (1952) 2 Mad LJ 
60 5, 6, ‘7 
AIR 1936 PC 283: 1936 All LJ 1191 6, 9 


AIR 1927 Mad 620 6, 8, 8A 
AIR 1927 Mad 1143 3, 8A 
- AIR 1925 Mad 332 8A- 
AIR 1921 Mad 378 8A 


(1907) 4 All LJ 109:ILR 34 Cal 150: 34. 
Ind App ¢ (PC) RA, 9 
C. Poornaiah, for Appellants; M. S. K. 

Sastry and K. Nageswara Rao, for Res- 

pondents. 

JUDGMENT :— Plaintiffs are the ap- 


~ pellants. The only question that arises in 


this case is about interest awarded by 
the trial Court. The suit is based upon 
two mortgagas, Exs. A-1 and A-3, dated 
25-11-1964 and 4-4-1966 respectively. 
Under the first mortgage, a sum of 
Rupees 6,000/- was borrowed and, under 
the second mortgage a sum or Rupees 
8,000/- was borrowed. The stipulations in‘ 
both the mortgages are identical, except 
the rate of interest. The first mortgage 
provided that the entire loan amount 
shall be repeid within a period of one 
year with 12 per cent per annum interest 
simple. It, however, provided that if in- 
terest is not so paid, the mortgagor shall 
be liable to pay interest on interest, i. e., 
compound interest. Such compound inte- 
rest was payable in case of default, every 
year. In the second mortgage, interest 
stipulated is Rs. 1-15 Ps. per cent per 
month, i. e, 13.18 per cent per annum sim- 
ple interest (with identical stipulations). 
On the ground that the defendants have 
failed to repay the principal-or the in- 
terest, except a small amount, the pre- 
sent suit was instituted for recovery of'a 
sum of Rs. 32,462/-. The suit was institut- 
ed in the year 1974. - 

2. Among other contentions, the de- 
fendants raised the contention that the 
interest calimed is penal and usurious. 
Issue No. 3 in the suit related to. this 
plea. It reads: “whethér the interest 
claimed in the suit is penal and usurious”. 
This issue was discussed by the trial 
Court in paragraph 11 of it’s judgment. 
No specific evidence was led by the 
defendants in support of their plea in this 
behalf. Yet, the trial Court was of the 
opinion that the rate stipulated is sub- 
stantially unfeir and penal. The reasons 
given by it can best be set out in it’s own 
words;— 

Saree But the amount under the two 
mortgages accrued is Rs. 32,462/- though 
the defendants already paid nearly about 
Rs. 5,000/- as admitted by the ‘plaintiff. In 
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interest with yearly rests amounts . to 
penal interest and calculation is substan- 
tially unfair. 


Usurious Loans Act, the penal mterest 


has to be scaled down. On consideration: 


of the facts and circumstances of the 
case I'am of the view that interest at 
12% per annum simple is reasonable. So, 
I find on this issue that: the interest 
claimed in the suit is penal and usurious, 
and interest at 12% p. a, simple has to 
be calculated........ Hud 


3: In this- appeal, the correctness of 
the above reasoning is ‘attacked. 


. ` 4, This being a suit based on` mort- 
gage, the award of interest is governed 


by Or. XXXIV, R. 11, C.' P. C. and not . 


by Section 34. As held by the Supreme 
Court in S. P. Majoo v. Gangadhar (AIR 
1969 SC 600), interest up: to the date of 
suit has to be awarded at'the contractual 
rate, unless itis found to'be usurious of 
penal. within the meaning ‘of the Usurious 
Loans Act. But, so far as interest from 
the date of suit till the date of redemp- 
tion is concerned, ‘the court, held that it 
is a matter within the discretion of the 
Court, which has to be exercised in the 
‘light of all the facts and circumstances 
of the case, 


5. 1 will first take-up the question of 
rate of interest prior to the date of suit. 
Mr. M. S. K. Sastry, the ‘learned counsel 


_for the respondents, seeks to support the. 
Court on two. 


judgment of the trial 
grounds, Firstly, he submits, on the basis 
of a decision of the Madras High Court 
im Venkata Rao v. Venkataratnam, (1952) 
2 Mad LJ 60: (AIR 1952 Mad 872) that 
stipulation of any interest over and above 
12% per annum simple, is per se exces- 
sive and usurious, and ought not to be 
awarded. Secondly, he submits, on 
basis of the decision of ‘the Supreme 
Court in S. R. Naidu- v. Bank of Karai- 
kudi, (AIR 1971. SC 834) that, inasmuch 
as the contract herein provides for pay- 
ment of compound. interest in case of 
default in paying the . simple interest 
orginally stipulated, the ' stipulation for 
compound interest: is penal and phould 
not be enforced. 

6. On the other hand, Mr. C. To 
naiah, the learned Counsel for the appel- 
' lants (plaintiffs), ‘submits’ that the deci- 
sion in Venkata Rao v., Venkataratnam 
‘ (supra) has been subsequently explained 
by the Madras High Court itself as not 
intended to lay down any general rule of 
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So, under Section 3 of the. 


the 
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‘universal application and that, it cannot 


be enunciated as a rule of law that sti- 

pulation of interest at 12% compound 

with yearly rests, is per se excessive or 

usurious. So far as the decision of the} 
Supreme Court in-S. R. Naidu v. Bank of 

Karaikudi, (AIR 1971 SC 884) is: concern- 

ed, the learned counsel submitted’ that 

the principle of the said decision’ applies 

where the rate is varied, but not where 

compound interest is agreed to be paid 

at the same rate at, which simple interest 

is stipulated. He relied upon the decision 

of the Privy Council in Bhushana Rao v.. 
G. Subbayya, (AIR 1936 PC 283), and a 

decision of the Madras High Court in 

Ramalingam Chettiar -v. Subramanya 

Chettiar, (AIR 1927. Mad 620). He also re- 

lied upon the decision of Chinnappa- 

Reddy, J. dated 1-8-1972 in A. S. No. 334 

of 1970, to say that the stipulation of in- , 
terest at the rate'of Rs. 1-05 ps. per cent 
per mensem, compounded yearly, is not 

excessive in the present day economy. 

7. So far as the decision in Venkata 
Rao v. Venkataratnam,. (1952) 2 Mad LJ 
60: (AIR 1952 Mad 872) is concerned, it 
would be appropriate to refer to the sub- 
sequent Bench decision of the Madras 
High Court, consisting of Rajamannar, 
C. J., and Panchapakesa Ayyar, J., in 
Balasaraswathi Ltd. v. A. Parameswara, 
(AIR -1957 Mad 122). After referring to 
several decisions of the_ Madras High 
Court, including Venkata Rao v. Venka- 


taratnam (AIR 1952 | ‘Mad -872), the 
Bench observed : — 
errr rere No absolute maximum rate of 


interest beyond which it will automati- 
cally become usurious or unconscionable, 3 
can be laid down, even, after the coming 
into operation of the Constitution of 
India. Courts will have to see the cir- 
cumstances of each case, and judge whe- 
ther the rates in those’ circumstances, 
will be penal, usurious and unconscion-. 
able. Of course, there may be some cases 


‘where rate is so excessive that there may 


be a conclusive presumption that it is 
penal, usurious: or unconscionable, as 
where the rate is:100 per cent per annum, 
or it is compound interest at even 10% 
per annum with daily rests. | 

It cannot be said that compound in- 
terest without more, by itself will be, 
presumed to_be penal, usurious or uncon- ' 
scionable, either regarding secured or un- 
secured debts, even after the coming into 
operation of the Constitution of India...... 


Where there is no security and the 
principal and interest. are in danger, and 


~~ 


smore than 
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the borrower cannot get in the money 
market any loan’ even | at 12%, simple 
interest, a Court can allow something 
12%,. minnie interest ‘per 
Annum. sessios.. 


They also observed that the decision in 
Venkata Rao v., Venkataratnam, (AIR 


.1952 Mad 872) should be understood in 


s 


“ 


the particular facts of that case. In fact, 
the decision in Venkata Rao v. Venkata- 
ratnam, (AIR 1952 Mad 872) was carried 


‘to the Supreme Court, and the decision 


of the Supreme Court is reported in 
Vardachariar v. Gopala Menon, (AIR 
1967 SC 412). With respect to the rate 
of interest prior to the date of suit, the 
Supreme Court. observed: f 
naes It appears to us, therefore, 
that in the opinion of a number of Judges 
of the Madras High Court who were 
cognizant of the state of affairs prevail- 
ing in the State interest beyond the rate 
of 12% per annum simple would be con- 


sidered excessive by Courts of law where’ 


the security was not inadequate and the 
risk run by the creditor was not abnor- 
mal. There can be no dispute that interest 
payable at the rate of 10 per cent com- 
poundable annually over a number of 
years would be more in the interest of 
the creditor than 12% per annum simple 
for the same. period. In our opinion, the 
learned Judges of the Division Bench of 
the Madras High Court were right in 
holding that 10% compound interest with 
yearly rests would meet the justice of 
the case ............ di 


What is releyant to rotg is that, . the 
Supreme Court did not say that as a rule 


of law, any interest over and above 12% 


~ 


simple is per se usurious and excessive. 
As pointed out by Chinnappa Reddy J, 
in A. S. No. 334 of 1970, dated 1-8-1972, 
the mortgage concerned in the décision 
in Venkata Rao v. Venkataratnam, (AIR 
1952 Mad 872), was of the year 1936 and 
that, since then there has been a sea 
change in the market conditions and the 
economy. This is what the learned Judge 
observed: 


“The learned Subordinate Judge failed 
to notice that their Lordships of the 
Supreme Court were concerned with a 
transaction of the yéar 1936, whereas in 
the present.case, we are concerned with 
a transaction of the year 1962. It cannot 
be pretended that there has been no 
change in the economy of our country in 
the meanwhile. It is well known that 
even the Bank rate has gone up during 
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this. period. In those circumstances, I do 
not see how.it can be said that 121% % 
compound in the face of the evidence 
that there were several other transac- 
tions, where similar rate of interest was 


charged, can be considered to be exces- 


sive, leave alone unfair, I therefore think 
that the learned Subordinate Judge ought 
to have allowed the interest as claimed 
by the plaintiff............ n 

In the case before me,.the transactions 


. are of the y2ar 1964 and 1966. 


8. In this connection, it would not be 
out of place to notice that in K. Raja Rao 
v. K. Beeraraju, (AIR:1927. Mad 1143) in- 
terest at 18% per annum compound was 
held not to be excessive. The Bench ob- 
served “in our opinion, the amount of 
18% compound interest is not a high per- 
centage of interest considering the state 
of the money market. Higher rates have 
In fact, in Ramalingam Chettiar v. 
Subramanya Chettiar, (AIR 1927 Mad 620), 
24% compound interest at six-monthiy 
Tests was held not to be per se penal. I 
am only trying to emphasise that it can- 
not be laid down as a rule of law that in- 
terest above a particular, rate is always 
penal and excessive. Whether interest is 
penal and excessive is always a question 
of fact, to be decided. in the facts and, 
circumstances of a given case. In thisj 
case, Mr. C.. Poornaiah is limiting his 
request only to 12% per annum com- 


.pound interest in case of both the mort- 


gages, which, I think, can be awarded. 
8A. :The next. limb of Mr. Sastry’s 
argument is based, upon the decision in 
S. R. Naidu v. Bank of Karaikudi, (AIR . 
1971 SC 884). In that case, the mortgage 
stipulated simple interest at the, rate of 
10'/2 per cent- per annum, and provided 
further that if the mortgagor failed to 
pay the interest periodically and re- 
gularly,. he would be liable to pay in- 
terest at the rate of 12% per annum 
from the date of such default. The Sup- 
reme Court observed “on the question 
of interest we are of the view in 
the light, af the provisions of .the 
mortgage dead and all the circum- 
stances that the rate of 12% is unfair and 
penal We are inclined, therefore, to give 
this relief that the interest should be cal- 
culated at tke rate of 10'/2 per cent 
(which was the original contractual rate) 
from the date of the mortgage to the date 
of the preliminary decree......... ”, On the + 
basis of the above observations, it is argu- 
ed that the stipulation in the _ contracts 
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concerned herein, viz., payment of com- 
pound interest in the place of simple in- 
terest, in case of default, should also be 
held to be penal and unenforceable. Mr. 
Poornaiah, however, brings to my notice 
certain decisions of the Privy Council and 
the Madras High Court, which make it 
appear that the cases where the com- 
pound interest is agreed to be paid atthe 
same rate as the simple interest in case 
of default, stand on a separate footing 
from the cases where the rate of interest 
itself is varied. I will first refer to the 


decision in. K. Raja Rao v. K. Veeraraju,- 


(AIR 1927 Mad 1148). In that case, the 
mortgage deed provided for 18% simple 
interest, and then provided that if pay- 
ments are not made for 1-2 instalments 
according to the prescribed time, and if 
any default is made, compound interest 
shall be payable at the same rate on the 
whole amount of principal and interest 
due, from the date of default. It was 
argued that the said provision is penal 
and is unenforceable under S. 74 of the 
Indian Contract Act. This argument was 
repelled by the Bench in'the following 
words :— 


Tiinaa On behalf of the plaintiffs- 
appellants it is argued that the opinion of 
the learned Judge is wrong and that the 
stipulation in the documents only 
amounts to a provision to pay compound 
interest from the date of default at the 
same rate as the simple interest and it 
does not amount to a penalty within the 
meaning of S. 74, Indian Contract Act. 
We must accept this argument. The pro- 
visions in the documents, re: interest are 
for the payment of compound interest at 
the same rate as the simple interest and 
take effect only from the dates of default 
and not from the dates of the bonds. It 
has been held in a series. of cases in this 
Court and also in the Privy Council that 
such stipulations are not penal and can be 
enforced, see Malli Chettiar v. Veeranna 
Tevan, (AIR 1921 Mad 378); Anan- 
japerunal Konar v. Pichamuthu Nadar, 
(AIR 1925 Mad 332); Ramalinga Chettiar 
v. Subramanya Chettiar ‘(AIR 1927 Mad 
620) and Sundar Koer v. Rai Sham 
Krishen (1907) ILR 34 Cal 150: ((1907) 4 
All LJ 109). The fact that in the event of 
the non-payment of the first instalment 
the remaining instalments of the principal 
amount also fall due at once, and this is 
the only feature which distinguishes these 
' ‘eases from the ordinary cases of payment 
of compound interest at the same rate as 
the simple interest from the date of de- 
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fault, does not in our opinion, make any 
difference as regards the application of 
the principles -we have referred to. Sec- 
tion 74, Indian Contract Act, makes ity 
clear that where money is payable in in- 
stalments with a stipulation that ‘in de- 
fault of payment of any instalment, the 
whole shall become due’ the stipulation is 
not by way of penalty and the contract 
may be enforced according to its terms 
(see illustration ‘f’), We think therefore 
that the provisions in these documents 
regarding payment of principal and in- 
terest only amount to payment of com- 
pound interest at the same rate as the 
simple interest on the total amount due 
under the documents in the event of de- 
fault of payment of any instalment, the 
payments of such compound interest 
starting only from the dates of such de- 


fault and not from the dates of the' 
bonds. In this view the stipulations are 
not penal......... i 

9. The following observations of the 
Privy Council in Bhushana Rao v. Sub- 


bayya, (AIR 1936 PC 283 at p. 285); are 
significant in this context: 

“As regards the stipulation for the pay- 
ment of compound interest, in the event 
of default, at a rate higher than that of 
the simple interest, the High Court was 
justified in holding it to be a penal pro- 
vision. As observed in (1907) 34 Ind App 
9: (1907-4 All LJ 109}: : 

‘Compound interest is in itself perfectly 
legal, but compound interest at a rate ex- 
ceeding the rate of interest on the prin- 
cipal moneys, being in excess of and out- 
side the ordinary and usual stipulation, 
may well be regarded as in the nature of, 
a penalty.’ 

The plaintiff has therefore been 

allowed compound interest at the 

rate as simple interest.......... 2 
(emphasis added) 


10. I am, therefore, of the view that 
where the contract stipulates a particular 
rate of interest but provides that interest 
at a higher rate is payable in case of de- 
fault, it can be held to be penal and not 
enforceable; but, where the contract pro- 
vides for simple interest at a particular 
rate and also provided that, in case of 
default in paying the interest, compound 
interest is payable at the same rate from 
the date of default, it cannot be held to 
be per se penal. Accordingly, it must be 
held that the clause in question in the 
mortgages before me, is not penal. As I 
have observed herein before, the. defend- 


rightly 
same 


- 


. 
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ants have led no evidence whatsoever in 
support of their plea that the rate of 
interest agreed is usurious, excessive or 
unfair. ` f 


£ Ii. So far as interest up to the date of 


suit is concerned, I am of the opinion that 
interest at the rate of 12 per cent com- 
pound can be awarded and, is accordingly, 
awarded herewith. The judgment of the 
trial Court is modified accodingly. 


12. So far as interest from the date 
of suit is concerned, it is a matter within 
the discretion of the Court. In this case 
the debt was a secured one. The defend- 
ants have also repaid a part of the loan 
amount. It is not shown that the property 
mortgaged was not sufficient. In the cir- 
cumstances, I am of the opinion that 12 
per cent per annum simple interest will 
be the proper interest.to be awarded from 


“ the date of suit till the date of redemp- 


tion. That is what the trial Court has also 
awarded, and the same is confirmed here- 
with. From the date of redemption till 


- realisation, the plaintiffs shall be entitled 


to interest at the rate of 6 per cent per 
annum, simple, on the principal amount. 

13. The appeal is, accordingly, allowed 
‘in part, to the extent indicated above. viz., 
to the extent of interest up to the date of 
suit. In other respects, the appeal is dis- 
missed. In the circumstances of the case, 
there will be no order as to costs in this 
appeal. Time for redemption; three 
months from today. 


Appeal partly allowed. 
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LAKSHMAIAH AND PUNNAYYA, JJ. 

C. Satyanarayana, Petitioner v. The 
Secretary, Housing Municipal Adminis- 
tration and Urban Development Depart- 
ment, Govt. of A. P, Hyderabad and 
others, Respondents. 

Writ Petn. No. 525 of 1980, D/- 21-2- 
1980 

Hyderabad Municipal Corporations Act 
(2 of 1956) (as amended by Amendment 
Act (17 of 1979) ), S. 8 (1) (c) — Reservation 
of constituency for. women — Based on 
largest population of men and women put 
together — Not violative of Art. 14 of 
Constitution. (Constitution of India, Arti- 


- ale 14). 


Section 8 (1) (c) does not constitute a 
glass legislation and it discloses the intel- 
AY/AY/483/81/VNP/SSG 
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ligible differentia which distinguishes the 
two groupes and the differentia has a ra- 
tional relation to the object sought to be 
achieved by S. 8 (c). (Para 8) 


The reservation of particular constitu- 
ency for women under S. 8 (1) (c) on the 
ground that it has largest population of 
both men ard women put together; could 
not be said to be violative of Art. 14 
merely because the basis for reserving 
the constituencies for the S. C. or S. T. 
was not followed. AIR 1958 SC 538, Foll. 
k (Paras 5, 6, 8) 
Cases Referred: Chronological Paras 
AIR 1958 SC 538 3 7 


S. A. Gaffoor, for Petitioner; K. Janar- 
dhanarao, Standing Counsel, for Respon- 
dent No. 2. 


PUNNAYYA, J.:— The petitioner is a 
voter in Boudhnager Constituency of 
Hyderabad Municipal Corporation. A 
Notification in G. O. Ms. No. 1079 publish- 
ed in the Andhra Pradesh Gazette No. 276 
dt. 12-11-79 was issued for holding elec- 
tions for Hyderabad-Secunderad Munici- 
pal Corporation in or about April, 1970. 
But the Boudhnagar Constituency was 
declared to have been reserved for wo- 
men contestants under Section 8 (1) (c) 
of the Hyderabad Municipal Corporation 
(Amendment), Act of 1979. The petitioner 
contends thet Boudhnagar Constituency 
consists of less women population than 
the Constituency No. 95 Chilkalguda 
Ward No. 11. Blocks Nos. 1 and 4 and 
Constituency bearing No. 96 called 
Miryalguda Constituency. While Boudh- 
nagar Constituency consists of 6,176 wo- 
men as against 9,550 men, Constituency 
No. 95 Chilkalguda consists of 3,163 wo- 
men population as against 3,329 male 
population and Miryalguda Constituency 
consists of 5,384 women as against . male 
population o? 5,632 and hence the Miryal- 
guda Constituency should have been re- 
served for women on the basis of highest 
women population. By the Notification 
G. O. Ms. No. 1079 dated 12-11-1979, the 
Boudhnagar Constituency is reserved for 
women on the ground that it has largest 
population of both men and women put 
together. As the reservation for Scheduled 
Castes and Scheduled Tribes was made 
on the basis of largest population of 
Scheduled Castes and Scheduled Tribes, 
the petitioner contends that the principle 
followed in the case of reservation of the 
constituencies for Scheduled Castes and 
Scheduled Tribes is not followed in the 
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case of reservation for women and hence 
the amendment is discriminatory and it 
offends Article 14 of the Constitution of 
India, es no intelligible differentia is dis- 
closed for such reservation irrespective 
af women population and thus the object 
of the amendment to provide for greater 
representation to women is not achieved 
by the amendment. The petitioner fur- 
ther contends that as he intends to con- 
test the election from Boudhnagar Con- 
stituency and he has very good chances 
of succeeding in the forthcoming elections 
from the said constituency, his interests 
are jeopardised by reason of the said un- 
just classification and reservation for wo- 
men and hence the amendment is ultra 
vires. Though representations were made 
before the respondents questioning the 
validity of the amendment, the respond- 
ents paid no attention and ignored the 
representations made by the petitioner 
and several others and they proposed to 
proceed with the elections of the basis 
of the said classification as notified in the 
notification by the Government publish- 
ed in the Gazette No. 276 dated 21-11- 
1979 issued by the Housing Municipal 
Administration and Urban Development 
Department, Government of Andhra Pra- 
desh, through the Secretary to the said 
Department. The petitioner, therefore 
seeks the issuance of the writ of certiorari 
or appropriate writ or order declaring 
cl. (c) of 5. 3 of the Amending Act 17 of 
1979, amending Section 8 of the Hydera- 
bad Municipal Corporation Act, 1955 as 
ultra vires and to restrain the respondents 
from taking any further steps in connec- 
tion with the ensuing elections tc the 
Municipal Corporation of Hyderabad on 
the basis of the impugned clause (c) of 
Section 3 of the Amending Act. 


2. The learned counsel for the 
petitioner contends that as the principle 
adopted in the case of reservation of seats 
for Scheduled Castes and Scheduled 
Tribes has not been followed in the case 
of reservation for women, the Amending 
Act is discriminatory and ‘hence offends 
Article 14 of the Constitution of India. He 
also contends that as no intelligible differ- 
entia is disclosed for such a reservation 


irrespective of women population and the - 


object of the amendment to provide for 
greater representation to women is not 
achieved by the amendment, the Amend- 
ing Act should be declared as ultra vires. 

3. We find. ourselves unable to accept 
any of these contentions. It is true that in 
providing the constituencies reserved for 
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Scheduled Castes and Scheduled Tribes, 
the largest population of Scheduled 
Castes and Scheduled Tribes, as the case 
may be was taken as the basis. But in 
providing the constituency reserved for, 
women, the same principle is not follow- 
ed. On the other hand, the largest popu- 
lation of men and women put together 
was taken as the basis. This is clear from 
clause (c) of Section 8 (1) of the Amend- 
ed Act which reads as follows: 


“Determine the divisions in which the 
seats shall be reserved for women having 
regard to the principle that the seat shall 
be reserved in that single division, which 
in the opinion of the Government has the 
largest population, according to the last 
census, irrespective of women population 
in that division.” 

From this it is clear that the reservation 


is not made on the basis of the largest ` 


population of women, but on the basis of 

the largest population of both women 

and men put together in the Consti- 

tuency. The learned counsel for the peti- 

tioner comments that sub-sec. (c) of S. 8 

(1) is hit by Article 14 inasmuch as it has 

not taken the population of women as the 

basis, though in the case of Scheduled 
Castes and Scheduled Tribes the population 

of the castes or the tribes was taken as 

the criterion for reserving the Consti- 

tuencies for them. He also contends that 

the amendment is discriminatory and it 

offends Article 14, as no intelligible differ- 

entia is disclosed for such method as to 

reservation and the object for which the 

reservation is provided is not achieved by - 
the amendment; we find it difficult to ac- 

cept these contentions. 


4. Inthe case of Scheduled Castes and 
Scheduled Tribes, there are certain socio- 
logical problems and peculiarities. In 
every constituency the population of 
Scheduled Castes or Scheduled Tribes 
will not be found or available. In a few 
constituencies only Scheduled Castes or 
Scheduled Tribes will be found. Hence 
the legislature in its wisdom felt it de- 
sirable to provide a particular consti- 
tuency reserved for Scheduled Castes or 
Scheduled Tribes on the basis of the 
existence of the largest population of 
Scheduled Castes or ‘Scheduled Tribes, 
as the case may be in that particular con- 
stituency. But in the case of women, that 
is not the position. In every constituency 
the population of women will be found 
along with the. population of men. In 
some constituencies the women popula- 
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tion may be more than the male popula- 
tion and in some other, male population 
may be more than the female population. 
Hence the legislature felt it desirable to 


‘ provide a constituency reserved for the 


women on the basis of the existance of 
the largest population. 


5. Then the question is whether the 
criterion adopted for reserving the con- 
stituency for women as provided in Sec- 
tion 8 (1) (c) is improper, unreasonable 
or ultra vires of the Constitution. Several 
methods may be adopted or followed for 
reserving the constituency for women. 
One method may be on the basis of the 
largest population of women. Another 
method is that which is provided under 
Sec. 8 (1) (c). That being so, the method 
provided under Section 8 (1) (c), cannot 


_{be said to be irrational of unsound or un- 


reasonable. At any rate, Section 8 (1) (c) 
does not offend Article 14, merely be- 
cause the basis for reserving the consti- 
tuencies for the Scheduled Castes. or 
Scheduled Tribes is not followed for re- 
serving constituencies for women under 
Section 8 (1) (c) as the peculiarities under 
which the Scheduled Castes and Sche- 
duled Tribes are placed form the real 
difference or disclose the intelligible dif- 
ference between the two groups. We find 
ourselves unable to say that the amend- 
ment under Section 8 (1) (c) will not 
achieve the object for which the re- 
servation is intended. 


6. The power to legislate includes 
within its ambit the power to classify. 
Therefore, the classification by itself is 
not obnoxious to constitutional mandate 
provided that the basis for the classifica- 
tion is intelligible or rational having the 
needed nexus with the object or purpose 
of the legislative measure to be accom- 
plished. What the constitution prohibits is 
the class legislation, but not resonable 
classification. As the method provided 
under Section 8 (1) (c) for reserving the 
constituencies. for women cannot be said 
to be unreasonable classification, the con- 
tention of the petitioner that it is discri- 
minatory and it offends Article 14 of the 
Constitution is unsustainable. 

7. In Ram Krishna Dalmia v. Justice 
Tendolkar (AIR 1958 SC 538): their Lord- 
ships held: 

“It is now well established that while 
Article 14 forbids class legislation, it does 
not forbid reasonable classification for 
the purposes of legislation. In order, 
however, to pass the test of permissible 
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classification two conditions must be ful- 
classification 
must be founded on an intelligible differ- 
entia which distinguishes persons or 
things that are grouped together from 
others left out of the group and (ii) that 
that differer:tia must have a rational rela- 
tion to the object sought to be achieved 
by the statute in question. The classifica- 
tion may be founded on different bases, 
namely, geographical, or according to ob- 
jects or occupations or the like. What is 
necessary is that there must be a nexus 
between the basis of classification and the 
object of the Act under consideration. It 
is also well established by the decisions 
of this court that Article 14 condemns 
discrimination not only by a substantive 
law but alsc by a law of procedure.” 


Their Lordships enunciated the principles 
as follows: 

“(a) that a law may be constitutional 
even though it relates to a single indivi- 
dual if, on account of some special cir- 
cumstances or reasons applicable to 
others, that single individual may be 
treated as a class by himself: 


(b) that there is always a presumption 
in favour of the constitutionality of an 
enactment and the burden is upon him 
who attacks it to show that there has 
been a clear transgression of the consti- 
tutional principles; i 

(c) that it must be presumed that the 
Legislature understands and correctly 
appreciates that need of its own people, 
that its laws are directed to problems 
made manifest by experience and that its 
discriminations are based on adequate 
grounds; 

(d) that tke Legislature is free to re- 
cognise degrees of harm and may confine 
its restrictions to those cases where the 
need is deemed to be the clearest; 

(e) that in order to sustain the pre- 
sumption of constitutionality the Court 
may take into consideration matters of 
common knowledge, matters of common 
report, the history of the times and may 
assume every state of facts which can be 
conceived existing at the time of legisla- 
tion; and . 

(f) that while good faith and knowlege 
of the existing conditions on the part of a 
Legislature are to be presumed, if there 
is nothing on the face of the law or the 
surrounding circumstances brought to 
the notice of the court on which the 
classification may reasonably be regarded 
as based, the presumption of constitu- 
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tionality cannot be carried to the extent 


of always holding that there must be . 


some undisclosed. and unknown reasons 
for subjecting certain individuals or cor- 
porations to hostile or jdiscriminating 
legislation.” ` 

8. We have already stated above that 
Section 8 (1) (c) does not constitute a 
class legislation and it discloses the intel- 
ligible differentia which distinguishes the 
two groups and the differentia has a 
rational relation to the object sought to 
be achieved by Section 8 (1) (c). We are, 


therefore, satisfied that Section 8 (1) (c). 


Jcomes within the purview ‘of the above 
principles laid down by their Lordships. 
Hence we find no merits in the conten- 
tion raised by the learned counsel for the 
petitioner. The writ petition is, therefore, 
dismissed. l 

: Peace dismissed. 
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CHENNAKESAV REDDI, J. 
Vemavarapur Mallikarjuha Rao, Appel- 


lant v. Chaturvedula Siva Sankara Prasad . 


and others, Respondents. 


Second Appeal No. 489! of 1978, D/- 
11-2-1980.* } ` 
(A) Hindu Law — Partition — Suit for 
— Not filed in respect of all the joint 
family properties — Maintainability. i 
Normally a suit instituted for parti- 
tion should be one for partition of the 
entire joint family properties and all the 
interested co-sharers should be implead- 
ed. The suit for partial partition of spe- 


cified items can only be an exception. In, 


tbe instant case the suit was not filed in 
respect of all the joint family properties 
and it-was not covered by the exception 
and hence was not maintainable. (1969) 2 
SCWR 414, Foll. - , (Para 5) 
(B) Hindu Succession Act (1956), Ss. 4 
(b), 23 — Hindu Women’s’ Right to Pro- 
perty Act (18 of 1937), S. 3 (3) — Hindu 
dying intestate — Claim for partition of 
family dwelling house: by widow — 
Barred by S. 23 — S. 3 (3) of 1937 Act is 
inconsistent with S. 23 and hence stands 
repealed by virtue of S. 4 (b) of Act of 
1956. AIR 1963 Cal 22, Dissented from. 





p oy ee pa 
_ *Against judgment and decree of Sub- 
ordinate Judge, Gudivada in Appeal 
Suit No, 16 af 1971. i 
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Section 23 lays down that in the case, of 
a dwelling house of a joint family left 
behind by the Hindu intestate, his or her 
female heirs can claim partition thereof 
only if the male heirs choose to; effect a\ 
division of their respective shares. Thus 
the choice of partition of a dwelling house 
is confined to the male heirs and divest- 
er from the female heirs. The object of 
this provision is to prevent the female 


‘heirs from forcing a situation resulting in 


the sale of the family house and cause 
distress and hardship to the sons of the 
intestate. (Para 6) 


Since the right conferred on a Hindu 
widow under S. 3 (3) of the Hindu Wo- 
men’s Right to Property. Act to ‘seek 
partition of a dwelling house is inconsist- 
ent with the provisions of S. 23 of Hindu 
Succession Act, it stands repealed by 
S. 4 (b) of the Hindu Succession Act. AIR 


1963 Cal 22, Dissented from. (Para 7) 
Cases Referred: Chronological Paras 
(1969) 2 SCWR 414 4 
AIR 1963 Cal 22 7 


V. Parabrhma Sastry, for Appellant; 
P. Ramakrishna Raju, for Respondents. 

JUDGMENT :— This Second Appeal 
involves the scope and interpretation of 
S. 23 of the Hindu Succession Act, 1956. 


2. The facts of the case relevant for 
the purpose may be shortly stated. On 
10th Apr., 1969, Chaturvedula Rajya- 
lakshmamma alias Rajyalakshmi, the 
third defendant in the suit, entered into 
an agreement of sale Exhibit A-1 with 
the plaintiff agreeing to sell the plaint 
B-Schedule land and another 50 yards of 
site adjoining thereto representing to 
the plaintiff that she alone had full title 
to the entire B-Schedule property. De- 
fendants 1 and 2 are the sons of the third 
defendant. Subsequently, the plaintiff 
came to know that the deferidants 1 and 
2 have title to the B-Schedule property, 
that the third defendant has only 1/3rd 
share and that she had misrepresented 
the facts. Therefore, the plaintiff raised a 
dispute with the third defendant and 
issued a registered notice to defendants 1 
and 2. The third defendant ultimately ex- 
ecuted the sale deedin favour of the 
plaintiff, Exhibit A-3 on 6th July, 1969 for 
the A-Schedule property representing the 
1/8rd share of the third defendant in the 
B-Schedule property. The plaintiff was 
then put in possession of the A-Schedule 
property. From the time of the said sale, 
it is the case of the plaintiff, he has been 
in possession and enjoyment of the 


— 
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A-Schedule property and that defendants 
1 and 2 are in possession of the B-Schedule 
property. But the defendants 1 and 2 
raised a dispute with the plaintiff relating 
to the possession of A-Schedule property 
and also gave a false complaint to the 
police against the plaintiff. To avoid trou- 
ble from the defendants, the plaintiff gave 
up possession of the A-Schedule property 
with effect from ist August, 1969. Subse- 
quently, the defendants alone have been 
in possession of the B-Schedule pro- 
perty. The plaintiff has, therefore, filed 
the suit for partition of the B-Schedule 
property and separate possession of 50 Sq. 
Yards of site and house purchased by him 
in the case it is found that the plaintiff 
is not entiled to A-Schedule property 
within the specified boundaries. It was 
also stated that there was litigation with 
regard to the title of the B-Schedule pro- 
perty between the defendants and the 
brother of the third defendant’s husband 
in O. S. No. 15 of 1962 on the file of the 
District Munsif, Gudivada, and in the said 
suit, title of the defendant was upheld 
and it was declared that the defendants 


prescribed title by adverse possession in ` 


the said property thereby it was pleaded 
that the third defendant had 1/3rd share 
in the-said property. 


3. The defendants 1 and 2 denied 1/3rd 
share to the third defendant in the 
B-Schedule property. On the other hand it 
was their case that only defendants 1 and 
2 were entitled to the entire B-Schedule 
property and that they had been in pos- 
session and enjoyment of the B-Schedule 
property. It was further alleged that the 
third defendant was unchaste woman 
even during the lifetime of their father, 
that she led an immoral life with one 
Krishna Murthy, that their father died 
due to distress and humiliation as a re- 
sult of the immoral life led by the third 
defendant and that the third defendant 
continued her adulterous life with the 
said Krishna Murty until he died in 
1958. It was further the case of the de- 
fendants 1 and 2 that the third defendant 
contacted intimacy with one Veenam 
Subba Rao after the death of Krishna 
Murthy and has been living with the said 
Subba Rao as wife and husband and that 


y the said Subba Rao alone was responsible 


for filing this suit and also another suit 
O. S. No. 68 of 1969 on the file of Sub- 
Court, Gudivada, against the defendants. 
In view of the unchastity of the third de- 
fendant, it was averred, that the third 
defendant had no right in the properties 
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of her husband including the B-Schedule 
property. The agreement of the third de- 


‘fendant for B-Schedule property with 


the plaintiff was also denied and it was 
stated that it was a fabricated one. It was 
also the case of the first defendant that 
the plaintiff was not a bona fide purcha- 
ser for valuable consideration. It was fur- 
ther ‘stated that the third defendant 
could not s2ll the B-Schedule property so 
long as the defendants 1 and 2 were living 
jointly in the said premises and that 
under S. 23 of the Hindu Succession Act 
she cannot claim any right in the proper- 
ties. Therefore it is pleaded that the 
plaintiff had no right to demand for parti- 
tion of the B-Schedule property nor was 
he entitled for a declaration of his title 
to the B-Schedule property because there 
is no such A-Schedule property at all. 
The third defendant while supporting 
the case of the plaintiff pleaded that she 
had absolute right in the entire B-Sche- 
dule property and denied the right of the 
defendants 1 and 2 to any share in the B- 
Schedule property. She claimed that 
she had been in uninterrupted possession 
of the B-Schedule property for a long 
time and had perfected title by adverse 
possession. The trial Court on a considera- 
tion of the evidence adduced by the par- 
ties held that the third defendant has 1/3rd 
share in the B-Schedule property while 
defendants 1 and 2 each had 1/3rd share 
and that the third defendant has not lost 
her right in the B-Schedule property on 
account of her unchaste life. He also held 
that the sale deed Exhibit A-2 executed 
by the third defendant in favour of the 
plaintiff was true but she was not compet- 
ent tosell any specified items of the pro- 
perty in the B-Schedule property and she 
could only sell a 1/3rd share in the 
B-Schedule and, therefore, the plaintiff was 
not entitled to a declaration and posses-. 
sion of the plaint A-Schedule properties. 
He further held that the plaintiff cannot 
ask for a partial partition of the family 
property i. e. B-Schedule property of 150 
Square Yards. He also held that the 
provisions of S. 23 of the Hindu Succes- 
sion Act were inapplicable to this case as 
Suryaprakasa Rao, husband of the third. 


. defendant died in 1949 before the Hindu 


Succession Act, came into force. The suit 
was consequently dismissed. On appeal 
by the aggrieved plaintiff, the learned 
Subordinate Judge also held that the 
third defendant had 1/3rd share in the 
B Schedule property and that the suit by 
the plaintiff for a partial partition of the 
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joint family properties was not maintain- 

- able. He however felt that the sale deed 
Exhibit A-2 was hit by the provisions of 
S. 23 of the Hindu Succession Act. The 
appeal was accordingly dismissed. 


4, There is no dispute that the family 
of the defsndants possessed not only 
B-Schedule property but also some other 
lands and 50 square yards of house site. 
It is also not in dispute that the B-Sche- 
dule property is a dwelling house. It is 
now well settled that normally a suit in- 
stituted for partition should be one for 
partition of the entire joint family pro- 
perties anc all the interested co-sharers 
should be impleaded. The suit for partial 
partition of specified items- can only be 
an exception. The Supreme Court in Mst. 
Hateshar Euer v. Sakaldeo Singh, (1969) 
2 SCWR 414 held: 


“The rule requiring inclusion of the en- 
tire joint estate in a suit for partition is 
not a rigid and inelastic rule which can 
admit of no exception. This rule aims at 
preventing multiplicity of legal proceed- 
ings which must result if separate suits 
were to be instituted in respect of frag- 
ments of joint estates. Normally speaking 
it is more convenient to institute one suit 
for partition of all the joint properties 
and implead all the interested co-sharers 
so that all questions relating to the share 
of the various co-owners and the equit~ 
able distribution and adjustment of ac- 
counts car. be finally determined. But 
this being a rule dictated by considera- 
tion of practical convenience and equity 
may justifiably be ignored when, in a 
given case there are cogent grounds for 
departing from it.” 

5. The question therefore is whether 
there are no cogent grounds for departing 
from the normal rule of general partition 
in the instant case. The plaintiff has not 
given any explanation or reasons why he 
has not filed a suit for partition of all 
the joint family properties. He has only 
filed a suit for partition of the B-Sche- 
dule property. Further the relief asked 
for the. allotment of A-Schedule property 
and a specified 1/8rd share out of B-Sche- 
dule cannot be gone into since the defen- 
dants 1 and 2 have interest in every 
Square yard of B-Schedule property. 
Therefore the siit for partial partition is 
mot maintainable. 

& The next question that is raised is 


whether Section 23 of the Hindu Succes- 
sion Act is a bar to claim partition of the 
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family dwelling house. Section 23 of the 
Hindu Succession Act provides : 


“23. Where a Hindu intestate has 
surviving him or her both male 


left 
and 


female heirs specified in Class-I of . the ` 


Schedule and his or her property includes 
a dwelling house wholly occupied by 
members of his or her family, then not- 
withstanding anything contained in this 
Act, the right of any such female heir to 
claim partition of the dwelling house shall 
not arise until the male heirs choose to 
divide their respective shares therein; but 
the female heir shall be entitled to a 
right of residence therein: 


Provided that where such female heir 
is a daughter, she shall be entitled to a 
right of residence in the dwelling house 
only if she is unmarried or has been 
deserted by or has separated from her 
husband or is a widow.” 

This is a special provision made 
in respect of division of dwelling houses 
of a joint family. The section lays down 
that in the case of a dwelling house left 
behind by the Hindu Intestate, his or her 
female heirs can claim partition thereof 
only if the male heirs choose to effect a 
division of their respective shares. Thus 
the choice of partition of a dwelling house 
is confined to the male heirs, and divested 
from the female heirs. The object of the 
statutory rule is obviously to ensure ease- 
ment of disruptive influences which 
would operate if the right of a female 
heir to claim partition of the family 
dwelling house were left unrestricted. 
The statutory provision is designed to 
defeat the disturbance of the family 
dwelling house and infliction of misery on 
the male heirs by the female members 
such as daughters and daughters’ 
daughiers whose mooring and interests 
are elsewhere on account of their marri- 
age and are staturated with separate 
ownership. There is no dispute that the 
B-Schedule property is a family dwelling 
house and is, therefore, liable to partition 
only at the choice of the male heirs, 
namely, D-1 and D-2. But the learned 
counsel for the plaintiff submits that the 
husband of the third defendant died in 
1949 long prior to the Hindu Succession 


Act came into force and that Section 23 . 


has no retrospective operation and, 
therefore, does not apply to the case of an 
intestate who died before the commence- 
ment of the Hindu Succession Act. It is 
true that on the death of her husband, the 
third defendant became entitled to 1/3rd 
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share and while her sons, defendants 1 
and 2 became entitled to 1/3rd share each. 
But the disposal of her right was done in 
1967 and ‘partition of the dwelling is 


“ sought long after the Hindu Succession 


Act came into force. As already observed, 
the object of the statutory provision is to 
prevent the female heirs from forcing a 
situation resulting in the sale of the 
family house and cause distress and hard- 
ship to the sons of the intestate. 


7. The learned counsel, however, plac- 
ed reliance on the decision of the Cal- 
cutta High Court in Upendra Nath Das v. 
Chintamoni Devi, AIR 1963 Cal 22 and 
submitted that where Hindu dies intestate 
before the Act of 1956 came into opera- 
tion, leaving a widow and two sons, the 
succession of his.estate, so far as the 
widow is concerned, is governed by the 
Hindu Womens’ Right to Property Act 
(XVIII of 1937) and she becomes heir, to 
her husband along with his sons in equal 


shares with regard to all his properties . 


other than agricultural land under the 
Act XVIII of 1937. The learned Judges 
also held that the widow has unrestricted 
power of claiming partition of all the 
properties which she inherits including 
dwelling houses left by her husband and 
that right is not taken away by S. 23 or 
other provisions of the Act of 1956. It is 
true that on the death of her husband she 
succeeded as the heir under Act (XVIII 
of 1937) in respect of a dwelling house 
and properties other than agricultural 
lands. Section 3 (3) of the Act provides 
any interest devolving on a Hindu widow 
Shall be limited interest known as a 
Hindu Women’s Estate provided however, 
that she shall have the same right of 
claiming partition as a male owner. By 
that provision, a Hindu widow gets an 
unrestricted right of claiming partition of 
all the properties which she inherited in- 
cluding dwelling houses, But S. 4 of the 
Hindu Succession Act, 1956 gives an 
overriding application to the provisions of 
the Act on the Law as it obtained pre- 
viously. The Act supersedes all prior law 
and the law af succession as laid down in 
the Act alone shall govern intestate suc- 
cession among Hindus. Under S. 4 (b) any 
law in’ force applicable to Hindu imme- 
diately before the commencement of Act 
shall cease to apply to a Hindu in so far 
as it is inconsistent with the provisions, 
contanied in the Act. The right conferred 
on a Hindu Widow under S. 3 (3) of the 
Hindu Women’s Right to Property Act to 
seek partition of a dwelling house is in- 
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consistent with the provisions of S. 23 of 
the Act and so stands nullified. With 
great respect I am unable to record my 
accord witk the view expressed by the 
learned Judges of the Calcutta High 
Court in the ruling referred to above. 


8. In the result, the Second Appeal 
fails and it is accordingly dismissed with 
costs. 

Appeal dismissed. 
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FULL BENCH 
RAMACHANDRA RAO, 
JAYACHANDRA REDDY AND 
JEEVAN REDDY, JJ. 

Smt. G, Pravimala Sundari Bai, Peti- 
tioner v, Guduri Premaratnam and an- 
other, Respondents, 

Referred Case No. 173 of 1979, D/- 
5-12-1980.* E 

Divorce Act (4 of 1869), Sections 22, 24 
— Decree of judicial separation under 
Section 22 — Does not require confirma- 
tion by High Court. 


The decree of judicial separation comes 
into force from the very day it is passed 
and it does not require further confirma- 
tion by the High Court, (Para 2) 

JAYACHANDRA REDDY, J.:— The 
matter arises under the Indian Divorce 
Act, . The wife filed a petition under 
Section 22 of the Indian Divorce Act 
(hereinafter referred to as “the Act”) 
seeking judicial separation from her hus- 
band on the ground that her husband 
was living with another woman, viz., the 
2nd Respondent, and that he deserted 
her (the petitioner) for more than five 
years. The learned Chief Judge, City 
Civil Court, Hyderabad, who heard the 
petition, allowed the same and granted 
a decree of judicial separation as prayed 
for. But the learned Judge under a mis- 
conception that the decree has to be con- 
firmed. by the High Court just like a 
decree of dissolution of marriage, has 
referred the matter to this Court, Hence 
it has come up before us, 


2. It may not be necessary to go into 
the facts of this case inasmuch as no 
confirmation of the decree is necessary 
by this Court, There is no provision in 
the Act which lays down that a decree 


*Case referred by Chief Judge, City Civil 
Court, Hyderabad, D/- 16-10-1979. 
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of judicial separation made by a District 
Judge. shall be subject to , confirmation 
by the High Court. Chapter V of the 
Indian Divorce - Act deals with judicial 
- Separation. Section 24 lays’. down that 
‘in every case of a judicial separation 
under the Act the wife shall, from the 
date of the sentence, and whilst the 
separation continues, be considered as 
unmarried with respect to property of 
every description which she:may acquire, 
or which may come to or devolve upon 
her. It can, therefore, be seen that the 
decree of judicial separation comes into 
operation from the very date of passing 
the same. The second proviso to Sec- 
tion 25 further lays down; that nothing 
shall prevent the wife from joining at 
any time during such separation, in the 
exercise of any joint power/given to her- 
self and her husband. Weare only just 
referring to these provisions to show 
_|that the decree of judicial separation 
A comes into force from the: very day it 
is passed and that it doés not require 
urther confirmation by the High Court. 
herefore, the decree of judicial separa- 
tion passed by the Chief Judge, City 
Civil Court, under Section 22 of the Act 
has come into force from 27th July, 1979 
on which it was passed and,the same does 
not require confirmation by this Court. 
The reference is ordered accordingly. ` 


Ordered accordingly. 
i 
AIR 1981 ANDHRA PRADESH 88 
FULL BENCH 
MADHAVA RAO, AMARESWARI 
RAMANUJULU NAIDU JJ, 

T. A. Lakshmi Narasamba, Appellant v. 
T. Sundaramma and others, Respondents. 
A. S. No, 99 of 1975, D/- 6-11-1980. 

(A) Hindu Adoptions and Maintenance 
Act (78 of 1956), Sections 21, 22 — Pro- 
visions are only prospective, in operation 
and not retrospective, (Para 8) 


(B) Hindu law Maintenance ~ 
Moral duty of father-in-law to maintain 
widowed daughter-in-law — Ripens in 
legal obligation in the bands of his heirs, 
donees or devisees. AIR . 1938 Mad 914 
and (1899) ILR 23 Bom 608 and AIR 1933 
Bom 135 and AIR 1926 Lah 198, Dis- 
sented from, 


The moral obligation i a father-in-law 
possessed of separate or  self-acquired 
property to maintain the widowed 
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T. Sundaramma (FB) ALR. 
daughter-in-law ripens into a legal obli- 
gation in the hands of persons to whom 
he has either bequeathed or made a gift 
of. his property. (Para 79) 


Under the Hindu law there is a moral 
obligation on the father-in-law to main- 
tain the daughter-in-law and the heirs 
who inherit the property are liable to 
maintain the dependants. It is the duty 
of the Hindu heirs to provide for the 
bodily and mental or spiritual needs of 
their immediate and nearer ancestors to 
relieve them from bodily and mental 
discomfort and to protect their souls 
from the consequences of sin. They 
should maintain the dependants of the 
persons of property they succeeded. 
Merely because the property is transfer- 
red by gift or by will in favour of the 
heirs the obligation is not extinct, When 
there is property in the hands of the heirs 
belonging to the deceased who had a moral 
duty to provide maintenance, it becomes 
a legal duty on the heirs. It makes no 
difference whether the property is re- 
ceived either by way of succession or by 
way of gift or will, the principle being 
common in either case. AIR 1938 Mad 
914 and (1899) ILR 23 Bom 608 and AIR 
1933 Bom 135 and AIR 1926 Lah 198, 
Dissented from. (Paras. 64, 65, 66) 


Even if a donee or devisee is a stranger, 
the liability to maintain does not cease. 
The entire background of the Hindu 
jurisprudence clearly indicates that the 
head of the family cannot dispose of pro- 
perty in favour of strangers in such a 
manner as to deprive the dependants of 
their maintenance. On principles of Sec- 
tion 39 of the T. P, Act the status of a 
widowed daughter-in-law is equal to that 
of a widow for the purpose of receiving 
maintenance and her moral right to re- 
ceive maintenance alters into a legal 
tight on the demise of her father-in-law. 

(Paras 69 to 72, 78) 


Keeping in view the background of the 
Hindu Society as it existed and also 
having regard to the fact that there is 
no difference between a moral obligation 
and legal obligation in so far as the 
head of the family is concerned, the only 
inference that could be drawn is that the 
property, even if self-acquired,; was 


treated as trust property for maintenance ` 


cf the family members including the de- 
pendants. Therefore the transferees are 
affected by such charge and they would 
also constitute as trustees to . ‘maintain 


saat 


the dependants when the property is in ` 


their hands, (Paras -73, 75) 
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Challa Poornaiah, for Appellant; M. 
Jagannadha Rao, for Respondents. 


MADHAVA RAO, J.:— A _ Division 
Bench of this Court has referred the iol- 
lowing question of law for the opinion 
of the Full Bench:— 


“Whether the moral obligation of a 
father-in-law possessed of separate or 
se]f-acquired property, to maintain the 
widowed daughter-in-law ripens inte a 
legal obligation in the hands of persons 
to whom he has either bequeathed his 
property or made a gift of his propert?” 


2, Cases similar to the one now refr- 
red to this Full Bench hereafter may very 
rarely come for adjudication before <he 
Courts in view of the enactment of 
Hindu Adoptions and Maintenance act 
(LXXVIII 1956) under which the rigats 
of daughter-in-law for maintenance heve 
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been codified. Section 19 provides for 
maintenance of widowed daughter-in-law 
by her father-in-law ‘under the circum- 
stances mentioned therein. Under Sec- 
tion 21 the widow of a pre-deceased son 
is a dependant. Section 22 speaks of the 
Therefore, 
matters in respect. of maintenance of 
widowed daughter-in-law are governed 
by the Hind Adoptions and Maintenance 
Act, 1956, where the death of the father- 
in-law takes place subsequent to the com- 
ing into force of the above Act. 


3. The present case is one where the 
father-in-law died in 1954, i. e., before 
the said Act came into force bequeathing 
his property under a will. Before his 
death his son died leaving his widow. 
Therefore, we have to examine this case 
mainly with reference to the law that 
existed prior to the Maintenance Act 
came into force, l 


4. The order of reference contains tha . 
facts of the case. It is unnecessary for - 
us to reiterate the same facts, except 
making’ reférence to a few of them that 


-have direct bearing. The plaintiff is the 


appellant in the High Court, She is the 
widow of one Satyanarayana, who died 
in the yeer 1933. The Ist defendant, 
Rama Rao, is the brother of Satyanarayana 
and Kamaraju is their father. Kamaraju 
died in 1954. The Ist defendant also died 
pending the suit. The Ist defendant was 
given in adoption to one Surya Prakash 
Rao, brother of Kamaraju. There was a 
partition on 30-11-1923, between Kama- 
raju and his brothers. Kamaraju got 
considerable properties to his share in 
that partition. Satyanarayana and Kama- 
raju continued as members of the undi- 
vided family, At a later stage Satyana- 
rayana executed a registered relinquish- 
ment deed in favour of his father on 21- 
9-1924, whereunder he gave up all his 
rights in all moveable and immoveable 
properties to which he was entitled. As 
a consideration thereof Kamaraju agreed 
to pay a sum of Rs, 1,500/- to the plain- 
tiff as Satyanarayana (Plaintiff’s hus- 
band) had teken the jéwels of that value 
belonging to his wife for his personal 
needs. Kamaraju had even agreed to 
discharge all the debts of Satya- 
narayana amounting to Rupees 2,200/-. 
After the relinquishment deed 
Kamaraju was enjoying the entire 
property as his separate property, There- 
after Kameraju executed a registered 
will on 23-5-1936,. whereby he gave 
estate to his widow Lakshmi Narasamma 
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in all the properties and the remainder 
to his natural son, the Ist defendant, who 
had gone in adoption, After the death 
of Kamaraju, Lakshmi Narasamma by a 
registered relinquishment ‘deed dated 5- 
10-1961 relinquished her right, title and 
interest in the property in favour of the 
Ist defendant. Thus, the Ist defendant 
became absolutely entitled to all the pro- 
perties. By a number of documents exe- 
cuted in 1961 the Ist defendant alienated 
_ his properties by way ofisale or gift. 
` The plaintiff filed the, suit. for possession 
and alternatively for maintenance at Rs. 
1¢0/- per month and also for a provision 
to be made for her residence, The suit 
was. dismissed by the trial Court. Hence 
the appeal filed in this Court. 


5. When the appeal came up for hear- 
ing before the Division Bench the main 


submission with regard to the claim for 


maintenance was that the father-in-law 
Kamaraju was only under a moral obli- 
gation to maintain the plaintiff on the 
footing that the properties in his hands 
were his separate and self-acquired pro- 
perties. But upon his death, it was 
argued, his legatees, Lakshmi Narasam- 
ma and the Ist defendant, are legally 
bound to maintain the plaintiff from out 
of the estate of Kamaraju in their hands, 
The trial court dismissed'the claim of 
the plaintiff for maintenance relying 
upon a decision of the Madras High Court 
in Sankaramurthy v, Subbamma, AIR 
1938 Mad 914 wherein itiwas held that 
the principle that the moral obligation 
Tipens into a legal obligation does not 
apply to the case of a | legatee. The 
Madras High Court in: this decision 
made a reference to Rangammal v. Echam- 
mal, (189°) ILR 22 Mad 305, wherein 
it was held that the party whose moral 
claim beccmes a legal right would not be 
affected by testamentary dispositions in 
favour of volunteers made: by the person 
morally bound to provide the mainten- 
ance. This view was ‘held to be obiter 
dictum, Before the Division Bench again 
these two decisions were relied upon. 
The learned counsel for'the appellant 
brought to the notice of' the Division 
Bench the decisions in Gopal .Chandra 
Pal v, Kadambini Dasi, ATR 1924 Cal 364, 
and Fooleomari Dasi v. Debendra Nath, 
AIR 1942 Cal 474, which followed the 
view exprassed in Rangammal v. Echam- 
mal, (supra). Some more decisions fol- 
lowing the view expressed in Sankara 
Murthy v, Subbamma (supra) were also 
cited before the Division Bench. On ac- 
count of the conflict the Division Bench 
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expressed its view that the decision in 

Sankaramurthy v. Subbamma (supra). 
which is opposed to the decision in Ran- 

gammal v, Echammal, (supra) needs con- 

sideration by a Full Bench and accord- 
ingly referred the matter to this Full- 
Bench, 


6. The learned counsel for the appel- 
lant, Sri C. Poornaiah, submitted that 
the moral obligation of the father-in- 
law to maintain a widowed daughter-in- 
law during his lifetime becomes a legal 
obligation as against his heirs, who in- 
herit his property. He also submitted 
that where the heirs succeed to the pro- 
perty under a will or gift there is a 
Tegal obligation on them to maintain the 
widowed daughter-in-law of the deceas- 
ed. But the question is, when a stranger 
succeeds to the property under a gift or 
Will whether there is a legal obligation ` 
on him to maintain the widowed daugh- 
ter-in-law. The learned counsel also 
contended that the provisions of the 
Hindu Adoptions and Maintenance Act, 
1956, (hereinafter referred to as ‘the 
Maintenance Act’) are applicable to the 
present case and therefore the daughter- 
in-law is Hable to be maintained by the 
heirs including the donees and legatees. 


7. The learned counsel for the con- 
testing respondents, Sri, M., Jagannadha 
Rao, submitted that during the lifetime 
of the father-in-law there was a moral 
obligation to maintain the daughter-in- 
law. After the death of the father-in-law 
it becomes a legal obligation in the 
hands of the heirs, who inherit the pro- 
perty, But, if the father-in-law transfers 
the property by way of gift or will in 
favour of either the heirs or strangers 
there is no legal obligation on the trans- 
ferees to maintain the daughter-in-law. 
The learned counsel also submitted that 
the provisions of the Maintenance Act 
are not attracted in this case and that if 
a person died prior to the coming into 
force of the Maintenance Act, its provi- 
sions have no application since the Act 
has no retrospective effect. Therefore, 
he submitted, the case has to be decided 
under the old law as it stood. 


8. We will take up first, the point urged 
applicability of the _ 
Maintenance Act, Sri. Pcornaiah con- 
tended that even if the husband died 
prior to the coming into force of the 
Maintenance Act, a right has accrued to 
his widow to be maintained under Sec- 
tion 22 (1) of the Maintenance Act. He 
referred to Section 22 (1) and (2) of the 


1981 


Maintenance Act, which read as under: 

"22 {1} Subject to the provisions of sub- 
“section (2) the heirs of a deceased Hindu 
are bound to maintain the dependents of 
sthe deceased out of the estate inherited 
by them from the deceased. 


(2) Where a dependant has not obtain- 
ed, by testamentary or intestate succes- 
sion, any share in the estate of a Hindu 
dying after the commencement of this 
Act, the dependant shall be entitled. sub- 
ject to the provisions of this Act, to main- 
tenance from those who take the estate”. 
His main contention was that S. 22 (1) 
imposes a liability on the heirs to main- 
tain the dependants of the deceased 
Hindu in general terms and does not say 
or imply that the dependant-widow’s 
husband should have died after the com- 
ing into force of the Maintenance Act 

„The right to maintenance is a recurring 
one and the liability to maintain after 
the Act came into force is imposed by 
Section 22. Having regard to the object 
of the Act, namely, to amend and codify 
the law, there is no reason to exclude 
widows of parsons who died before the 
Act from the operation of Section 22. 
Sub-section (2) of Section 22 is really in 
the nature of an exception to Section 22 
and that excludes from the operation of 
sub-section (1) of Section 22 a dependant 
who obtained a share in the estate of a 
Hindu dying after the commencement of 
the Act, In this connection, he pressed 
into service mainly a decision of the 
Division Bench of this Court consisting 
of K. Subba Rao C, J., (as he then was) 
and Mohd. Ahmed Ansari, J., in S. Ka- 
meswaramma v, Subramanyam, AIR 1959 

* An Pra 269, Mr. Jagannadha Rao, on the 
other hand, contended that the decision 
in Kameswaramma v. Subramanyam, 
(supra) was not approved by a Full Bench 
of this Court in Ramamoorty v. Sitharam- 
amma, AIR 1961 Andh Pra 131 . The 
two questions referred to the Full Bench 
for its opinion are, (i) Whether the pro- 
visions of the Hindu Adoptions and 
Maintenance Act, 1956, are retrospective 
and (ii) whether a married woman, who 
Teft her husband and lived with another 
as his permanently kept mistress could 
be regarded as an Avaruddha - Stree. 
Here, we are mainly concerned with the 

ç first question. Chief Justice Chandra 
Reddy speaking for the Full Bench re- 
ferred to the view expressed in Kames- 
waramma v. Subramanyam, (supra) and 
observed in paragraph 17 as under :— 

‘(17) With respect. we are unable to 
subscribe to the proposition thus enun- 


T, A, Lakshmi Narasamba v. T. Sundaramma (FB) 


A.P, 91 


ciated, It is to be borne in mind that 
sub-section (1) imposes only a liability 
on the heirs of a deceased who have in- 
herited the estate to maintain the depen- 
dants of the deceased, while it is sub- 
section (2) that talks of the rights of the 
dependants to receive maintenance, This 
sub-section makes it abundantly clear 
that it has relation only to the estate of 
a deceased whose death takes place 
after the commencement of the Act, 


Further sub-section (1) is subject to 
the provisions of sub-section (2): in other 
words Sub-section (2) controls sub-sec~ 
tion (1). Stb-section (1) doss not say 
who should be maintained by the heirs. 
To decide that one has to look at the 
terms of sub-section (2), The combined 
effect of Sections 21 and 22 is that only 
dependants of persons mentioned in Sec- 
tion 21 dying after the commencement of 
the Act and as have not obtained any 
Share in the estate that have a right to 
maintenance. It has no application to 
persons entitled to maintenance from 
the estate of a Hindu who died before 
the Act.” 


The Full Bench was of the view that the 
language employed in Section 22 is re- 
stricted to the persons claiming mainte- 
nance from the estate of a Hindu dying 
after the commencement of the Act. The 
Full Bench examined the question from 
another angle also. In regard to a per- 
son, who died before the commencement 
of the Act, his estate would have vested 
in persons entitled to it subject the lia- 
bilities fastened thereon under the law 
then prevailing. If these provisions are 
to apply to estates of all Hindu irrespec- 
tive of the time of their death, persons 
in enjoyment of these properties- will 
have to meet new obligations which they 
were not expected to fulfil at the time 
they acquired the estates, since Section 21 
has added to the list of ‘dependants’ and 
excluded some who were entitled to 
maintenance under the old law. The 
Full Bench further elucidated the point 
that in a case where a Hindu died long 
before the coming into force of the Act 
his estate might have changed several 
hands. It would then. cause great hard- 
ship to the person who ultimately get 
into possession thereof if new liabilities 
are to be imposed thereon. Conversely 
the persons who have taken such estate 
would escape liability in regard to the 
maintenance of some of the dependants 
who are excluded from the list of ‘de- 
pendants’ as a result of which such of 
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the persons who were 
maintained under the 

Law would be deprived of their 
Therefore, the Full Bench held: 


“This, in our opinion, could not have 
been the intendment of these sections. 
In our considered opinion, these sections 
do not bear on the pre-existing rights of 
maintenance holders. The Act does not 
` abridge ihose rights and leaves them un- 
touched. Consequently, a right of main- 
tenance, which a concubine had acquired 
against the estate of her deceased para- 
mour prior to the Act is not nullified by 
the Act. since Sections 21 and 22 leave 
the estate of Hindus whose death occurr- 
ed before the Act unaffected.” 

In paragraph-21 of the. judgment the 
principles of Hindu Law by Mulla, 12th 
Edition, Page 705, were also quoted. with 
approval in support of their view, which 
is as under:— | 

The law on the question is now 
ee end an Avarudda Stree cannot 
claim maintenance out of the estate of 
the deceased paramour where his death 
took place after the coming into opera- 
tion of the Hindu Adoptions and Main- 
tenance Act, 1956. She is; not one of the 
persons within the definition of depen- 
dants given in-Section 21! of the Act.” 
In view of the above, the! opinion of the 
Full Bench was recorded as under :— 

“Finally, our answer to’ the first ques- 

tion is that the relevant provisions of the 
Act apply only to estates of Hindus 
whose death overtakes after the com- 
mencement of the Act.” . 
In other words, Sections 21 and 22 of 
the Maintanance Act are only prospective 
. "in their aperation and not retrospective. 
This view of the Full Bench was con- 
firmed by the Supreme Court, when the 
case went in appeal before it in Gopala 
Rao v. Sitharamamma (AIR 1965 SC 
1970) Bachawat, J., speaking for the 
Bench consisting of five Judges, K. Sub- 
barao, Raghubar Dayal; J. R. Mudholkar, 
R. S. Bachawat (himself) ‘and V. Ramas- 
wami, JJ. examined the entire scheme 
of the Maintenance Act with reference 
to the several relevant provisions and 
more effectively put it that the provi- 
sions in Secs, 21 and 22 are prospective. 
The relevant portion in paragraph 7 
reads as under’— 

“In terms, Sectioris 21 and 22 are pro- 
spective. Where the Act' is intended to 
be retrospective, it expressly says so. 
Thus, Sectien 18 provides: for maintenan- 
ce of a Hindu wife, whether married be- 


‘entitled to be 
General Hindu 
right. 
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fore or after the commencement of the 

Act, by her husband. Section 19 provid- 

es for the maintenance of a Hindu wife, 
whether married before or after the com- 

mencement of the Act, by her father 
in-law, after the death of her husband’ 
and Section 25 provides for alteration 

of the amount of maintenance whether 

fixed by a decree of, Court or by agree- 

ment either before or after the commen- 

cement of the Act. Now, before the 

Act came into force, rights of maintenan- 

ce out of the estate of a Hindu dying 

before the commencement of the Act 

were acquired, and the corresponding 

liability to pay the maintenance was in 

curred under the Hindu Law in force at 

the time of his death. It is a well re- 

cognised rule that a statute should be 

interpreted, if possible, so as to respect 

vested rights, and such a construction 

should never be adopted if the words are» 
Open to another construction. See Craises 

on Statute Law, 6th Edn. (1963) 397. 

We think that Sections 21 and 22 read 

with Section 4 do not destroy or affect 

any right of maintenance out of the 

estate of a deceased Hindu vested on his 

death before the commencement of the 

Act under the Hindu Taw in force at the 

time of his death.” 


This pronouncement of the Supreme 
Court puts the matter beyond controver- 
sy that Sections 21 and 22 are pro- - 
spective in their operation and the right 
of maintenance out of the estate of a de- 
ceased Hindu vested on his death bpe- 
fore the commencement of the Act under 
the Hindu Law in force at the time of 
his death is not destroyed or affected in 
any manner whatsoever. Incidentally, 
Mr, Poornaiah, referred to the observa- 
tions of the Supreme Court covering the 
observations made in Kameshwaramma 
v. Subramanyam (AIR 1959 Andh Pra 
269) (supra) with regard to Sections 21 
and 22 of the Maintenance Act, - The 
Supreme Court in respect of ‘those obser- 
vations held: 


“No: doubt, there are broad observa- 
tions in that case to the effect that the 
right to maintenance is a recurring right 
and the liability to maintenanre after 
the Act came’ into force is imposed by 
Section 22, and there is no reason to ex~. 
clude widows of persons who died he- 
fore the Act from the operation of Sec- 
tion 22. Those observations were not 
necessary for the purpose of that case, 
because. the widow in that case was - 
clearly entitled to maintenance from the 


vs 


-~ 
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estate of her deceased husband dying in 
1916 under the Hindu Law, as it stood 
then, independently of Sections 21 and 
22 of the Act, and in spite o2 the com- 
-promise fixing the -maintenanze before 
the commencement of the Act, the 
widow .could in view of Sectim 25 claim 
alteration of the amount of the mainten- 
ance, The decision cannot be regarded 
as an authority for the propcsition that 
Sections .21 and 22 of the Act affect 
Tights already vested before the com- 
mencement of the Act. We, therefore, 
hold that the claim of the respondents to 
maintenance for their: nee is not affect- 
ed by the Act.” 


From this it is clear that the decision 
in Kameshwaramma v. Subramanyam 


(supra) is not an authority fcr the pro- .- 


position thet Sections 21 and 22 of the 
Maintenance Act affect the rigats already 
vested before the commencement of that 
Act and the observations made therein 
in respect of Sections 21 and 22 no 
longer hold the field, In view of this 
decision of the Supreme Court we do not 
think it necessary to refer to zhe follow- 
ins decisions cited on this paint by the 
learned counsel: 


(1) ATR 1968 Bom 314; (2) AIR 1960 
Mys 182; (3) AIR 1967 Madh Pra 86; 
(4) AIR 1964 Pat 45; (5) AIR 1974 Mad 
329; (6) AIR 1969 Andh Pra 15 and. (7) 
AIR 1965 Guj 270; 


Following the decision of the Supreme 
Court, we hold that Sections 21 and 22 
of the Maintenance Act are prospective 
in their operation and not rezrospective. 
When these provisions of the Act do not 
apply to the facts of the present case it 
is unnecessary to further delve into the 
matter as to whether the term ‘heirs’ 
used in Section 21 of the Maintenance 
Act includes legatees and dontes, since 
the father-in-law of the plairtiff in the 
present case died in 1954 before the 
commencement of the Mainterance Act. 


9. We now come to the main point. 
Both the learned counsel are in agree- 
ment on the point that the mcral obliga- 
tion to maintain the daughter-in-law 
Yipens into a legal obligation as against 
his heirs who inherit his property. 
Thereafter there is difference in the sub- 
missions of ihe learned counsel. 


10. Mr, C. Poornaiah, learned counsel 
for the appellant, submitted that even if 


a heir or stranger gets the property of’ 


the father-in-law under a giff or a will 
there is legal obligation on him to main- 


T, A. Lakshmi Narasamba v, T. Sundaramma (FB) 


A. P. 93 


tain the widowed daughter-in-law. But 
according to Mr, Jagannadha Rao there 
is no such liability on the legatee heirs 
or donee heirs and much less on 


- stranger-legatee or stranger-donee. 


li. Mr. Jagannadharao submitted that 
it is necessary to find out the principle 
on which the moral obligation of the 
father-in-law ripens into. a legal obliga- 
tion, If we keep those principles in view, 
they would indicate that the moral obli- 
gation ripens into a legal obligation on 
heirs who inherit the property, He con- 
tended that this principle is based main- 
ly on spirituality. According to the 
Hindu texts, the father-in-law is bound 
to maintain his widowed daughter-in-law 
and if he dies without adequately pro- 
viding her, his heirs who inherit his pro- 
perty shali have to fulfil the father-in- 
law’s obligations to give spiritual benefit 
to him,. The Hindu texts have gone to 
the extent that even in the absence of 
inheriting any property the heirs shall 
discharge the moral obligation of the de- 
ceased father-in-law for his spiritual 
benefit. In this connection he referred to 
several decisions which extensively re- 
ferred to various Hindu Law texts. 


12, Mr. C. Poornaiah, learned counsel 
for the appellant, submitted that the 
very texts quoted in the decisions point | 
out to the Hindu jurisprudence that the 
maintenance of the dependants is treated 
as an obligation on heirs and other per- 
sons who not only succeed to the pro- 
perty by inheritance but also take the 
property otherwise than by succession. 
Therefore, it is incumbent upon the per- 
sons in possession of the property to 
maintain the dependants of the deceased. 

13. In view of these rival contentions, 
the point that falls for consideration is 
whether the donee or devisee heir and 
the donee or devisee stranger is liable to 
maintain the daughter-in-law and the 
dependants of the deceased, 

14. Number of decisions have been 
cited by both the learned counsel on this 
question, The High Courts of Madras, 
Lahore, and Calcutta have consistently 
taken the view. that even if it is a trans- 
fer in favour of heirs by way of gift 
or will the transferees are liable to 
maintain the daughter-in-law. The only 
decision of the Madras High Court which 
differed from the above view is in 
Sankaramurthy v. Subbamma (AIR 1938 
Mad 914) and this decision was mainly 
based on the authorities of the High 
Courts of Bombay and Lahore holding 
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that the devisee or donee heir is not li- 
able to maintain the daughter-in-law. 

15. Now we have to examine as to 
which of these views can weigh with us. 
In this context various authorities cited 
by the learned counsel need to be exam- 
ined to find out the basis on which these 
conflicting views were taken by the dif- 
ferent High Courts and which of them 
is nearer to the principles propounded 
by the Hindu iaw givers. 

16. We will now take up the author- 
ities cited -n support of the view that 
the devisee or donee heir is liable to 
maintain the widowed daughter-in-law. 


17. The first decision cited before us 
by Mr. Jagannadha Rao is Khetramani 
Dasi v. Kashinath Das, ((1868) 2 Beng LR 
15). In this the daughter-in-law, who 
was residing separately from her father- 
in-law, filed a suit for maintenance 


against her father-in-law, The trial 
Court decreed the suit for maintenance 
and on appeal to the High Court the 


matter was referred to a Full Bench 
consisting of four Judges to decide the 
question : 

“Can the widow of a Hindu refusing 
to live in the house of her father-in-law 
maintain a suit against him for a pecu- 
niary allowance by way of mainten- 
ance?” s 
Loch, J. referred to various authorities 
on the Hindu Law and quoted extensive- 
ly from Colebrooke’s Digest and Daya- 
bhaga holding that the maintenance of 
the family is an indispensable obligation 
as Manu positively declares, The learned 
Judge also referred to Sir Thomas 
Strange’s work on Hindu Law, Vrihas- 
pati and Baboo Shama Charan Sircar’s 
Vyavastha Darpana in which it was 
stated that the son’s widow is a depen- 
dant member of the family whose main- 
tenance is a charge on the inheritance, 
that a widow is under the guardianship 
of her husband’s relations, that her 
father-in-law or his heirs and represen- 
tatives are bound to maintain her in a 
manner suitable to the circumstances of 
the family, so long as she continues to 
live under their protection, The learned 
Judge expressed the view that even if 
the property is self-acquired, the father- 
in-law is bound to maintain his widowed 
daughter-in-law as if he were in posses- 
sion of ancestral property. 


18. This view was agreed to by 
Kemp, J. 
19. Peacock, C, J. for the first time 


dissenting from the above view held that 
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maintenance of the son’s widow is a 
mere moral obligation of her father-in- 
law and that such a moral obligation 
cannot he converted into legai liabilities. 
The learned Chief Justice expressed the , 
view that the heir who inherits and takes 
the estate not for his own benefit but 
for the spiritual benefit of the late 
father-in-law ought to perform the obli- 
gation of maintaining the widowed 
daughter-in-law. Ultimately, he held that 
the widowed daughter-in-law had no, 
legal ground of action to be maintained 
by her father-in-law so long as she 
elects to live with her own father, 

20. Macpherson, J. conferred with the 
view expressed by Peacock, C. J. 


21. As the judges were equally divid- 


-ed in opinion the case was decided ac- 


cording to the opinion of Peacock, C. J. 

22. The matter was taken in Letters 
Patent Appeal and was heard by a 
Fuller Bench consisting of seven Judges. 


23. One of the points raised in the 
Letters Patent was that the distinction 
between a moral and legal obligation was 
never contemplated by the early Hindu 
sages and legislators, and proof appears 
in Jimutavahana’s Commentary on the 
Dayabhaga. 

24, It was next submitted that reli- 
gion forms an essential ingredient in the 
constitution of Hindu Society; and legal 
and religious or moral precepts are in- 
separably blended, so that moral pre- 
cepts are to be regarded as equivalent to 
legal sanctions and that the maintenance 
of the members of a family is inculcat- 
ed throughout the shastras as “an indis- 
pensable obligation” on the part of its 
head. And further, the entire property 
cannot be alienated by gift etc, for that 
would interfere with the subsistence of 
the family. The necessity of supporting 
not only the existing, but also the un- 
born members of the family, is a para- 
mount duty. A series of persons who 
are to be maintained is given in Cole- 
brooke, Book V, Art. 331, wherein it is 
also stated that by long established 
custom and usage fully recognised as a 
law, a daughter-in-law is regarded as an 
‘Abhashya Poshya’ ie., one who ought to 
be maintained. It was summed up that 
it appeared from the whole context of 
books, that the Hindu legislators pro- 
vided for the subsistence of the depen- 
dant members of a family, especially 
widowed daughters-in-law, whose condi- 
tion is peculiarly helpless. It was also 
submitted that the right of a daughter- 
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in-law is also founded on principles of 
justice and equity, that marriages are 
concluded between minors, and fathers 
took on themselves responsibility of pro- 
viding support for their sons’ widows, It 
was further submitted that the whole 
current of decisions of Courts are in 
favour of the proposition that the 
daughter-in-law is at least entitled to 
food raiment from the members of her 
husband’s family, whether she resides in 
‘her father-in-law’s house or in her 
parents’ house. 

25. On the above submissions most of 
the Judges expressed their views. Rut it 
is needless to refer to their individual 
Opinions. There was unanimity that it 
was the moral obligation of the father- 
in-law to maintain the widowed 
daughter-in-law and that normally he 

r would maintain his daughter-in-law if 
© she were to reside in his house, but the 
right to maintain cannot be enforced in 
a Court of law, Accordingly the view of 
Peacock, C, J. stated earlier was accept- 
ed by this Letters Patent Bench. Thus 
there is a moral obligation on the father- 
in-law to maintain his daughter-in-law. 


26. In Ammakannu v. Appu, (1888) 
ILR 11 Mad 91 the Madras High Court 
also took the view that there is no legal 
obligation on the father-in-law to main- 
tain his widowed daughter-in-law out of 
his self-acquired property. On the ques- 
tion whether there is legal obligation on 
the son who inherited the self-acquired 
property of the father-in-law to main- 
tain the widowed daughter-in-law of the 
deceased it was held that such an obli- 

_ gation is dependent upon the unequi- 
vocal intention showed through conduct 
or otherwise of the father-in-law that 
the inheritance shall be subject to the 
above obligation. 


27, We will now refer to the Full 
Bench decision of the Allahabad High 
Court in Janki v. Nand Ram, (1889) ILR 
11 All 194. In this most of the decisions 
of the High Courts of Madras, Bombay 
and Calcutta on this issue were consider- 
ed. Mahmood, J. after referring to sev- 
eral texts on Hindu Law gave an elabo- 
rate judgment holding that the daughter- 
in-law was entitled to claim maintenance 

- out of the-self-acquired property of her 
father-in-law in the hands of his son or 
heir. The steps of reasoning that led him 
to the above conclusion are: 

(1) A Hindu father is under a moral 
if not a legal obligation to give his 
daughter in marriage. 
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(2) By marriage a Hindu woman ceases 
to belong to her parental family and be- 
comes a member of her  husband’s 
family. 

(3) The head of a Hindu family is 
bound morally if not legally, to provide 
for the maintenance of all the members 
of the family according to the various 
rules applicable to the claims of each 
class of members, 

(4) Although a father-in-law in posses- 
sion only of self-acquired property is not 
legally compellable to maintain his son's 
widow, yet the Hindu Law imposes a 
moral obligation on him to provide for 
her maintenance, 

(5) An essential element of the son’s 
right of inheritance from his father is 
the spiritual benefit which, in the con- 
templation of the Hindu Law, the son 
confers upon the soul of his deceased 
father, ` 

(6) Therefore the son inheriting the 
self-acquired property of his father takes 
that property subject to such moral ob- 
ligations as are conducive to the spiritual 
benefit of his father and that such moral 
obligations become legal obligations as 
against the son who holds his father’s 


' property by inheritance.” 


28. Points 5 and 6 enumerated above 
have a direct bearing on the question be- 
fore us. Therefore, we will refer to the 
view expressed by the learned Judge on 
those two points in detail. It serves as a 
widow on the fast development of the 
Hindu Law in respect of maintenance of 
dependants, such as daughter-in-law. 

29. Dealing with the 5th point, Mah- 
mood, J. referred to a passage of a Hindu 
lawyer, Mr. Sarvadhikari, in his work on 
Hindu inheritance (Tagore Law Lectures, 
1880 P. 12) wherein it was noted that the 
devolution of property depends upon the 
competence to perform the obsequial 
rites of the deceased, They cannot be 
separated. Hindu Law has thus in- 
separably connected the duty of pre- 
senting the ‘water’ and the ‘cake’ with 
the right of inheritance. 

The learned Judge also held at page 212: 
fhe Mitakshara and the Bengal 
school do nct differ with each other in 
the principle that the right of inherit- 
ance itself is based on and arises from 
the contemplation of the Hindu Law that 
the inheritor by taking the inherit- 
ance renders spiritual benefits to the 
soul of the deceased proprietor.” 
Thus spirituality and religious precepts 
are the basic concepts that gave rise to 
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the learned Judge referred to the work 
on Hindu Law by Mr. Mayne where it 
was pointed out that in the view of 
Hindu Lawyers, a debt is not merely an 
obligation but a sin, the consequences of 
which . follow the debtor into the next 
world. The learned Judge further quot- 
ed the following passage at page 214 
from Mayne’s Hindu Law. ' 


“The liability to pay the! father’s debt 
arises from the moral and: religious ob- 
ligation to rescue him from the penalties 
arising from the non-payment of his 
debts. And this obligation ‚equally com- 
pels the son to carry out what the an- 
cestor has promised for religious pur- 
poses, It follows, then, that when the 
debt creates no such moral obligation the 
son is not bound to repay it, even though 
he possesses assets.” _ A 
The learned Judge further jreferred to a 
passage from Naradiya Dharmasastra or 
the Institutes of Narada’ (Dr, Jolly’s 
translation) which reads: |; 


“Of the successor to the estate, the 


‘guardian of the widow, and the son, he 


who takes the assets becomes liable for 
the debts.” 
and observed that the word ‘debt? was 


. to be understood in a broad sense so as 


Sof 
bably also to the fact that ‘the law abid-- 


to include all classes of obligations such 
as moral obligations in respect of main- 
taining widowed daughter-in-law and ex- 
penses of the marriage .of unmarried 
daughters, According to j the learned 
Judge there was an unusual paucity of 


` case law on the subject of Hindu mar- 


riage and the reason given 
the same is: ' 


Moniin due to the devotional character 
the Hindu population, and......... pro- 


by him for 


ing tendencies of the Hindus of the bet- 
ter classes have precluded brothers from 


: disputing the right of unmarried sisters 


to obtain their marriage expenses out of 
the paternal estate when in the hands of 
the brothers by inheritance.” Page 216. 


Ultimately, the learned Judge expressed. 


his view that the above texts are quite 
enough for the purposes of the analogy 
which he has introduced between the 
rights of a brother’s widow for mainten- 
ance and that of an unmarried sister to 
claim marriage expenses from her bro- 
ther who is in possession of the father’s 
estate and held: i 

“The whole object of the analogy of 
course is to furnish the necessary step 
of reasoning upon which my judgment 
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proceeds, namely that under the Hindu 
Law purely moral obligations imposed 
by religious precepts upon the father 
ripen into legally enforceable obligations 
as 
father’s property.” 217 


30, The learned Judge has according- 
ly reached the conclusion that the moral 
obligation of the father-in-law ripens 


against the son who inherits his, 


into legal obligation of the son, who in- ° 


herits the property, on the basis of the 
original texts on the Hindu Law and the 
other authorities, 


31, The learned Judge further observ- 
ed that because the case is not alto- 
gether free from difficulty and also be- 
cause the judgment would go very near 
the boundary of what is sometimes call- 
ed ‘judicial legislation’ he was anxious 


before concluding his judgment to refer 


to some considerations of good policy 
from which the learned Judge’s mind 
has not. been altogether free in determin- 
ing the question raised in that case, The 
phrase ‘good policy’ was being used in 
the sense in which such a phrase should 
be understood in judicial exposition of 
law, that is in the sense of those broad 
principles which ordain the basis of the 
rule of justice equity and good con- 
science upon which the Judges of Courts, 
which exercise the combined jurisdiction 
of a court of law and a court of. equity 
must act in cases where there is no speci- 
fic legislative provision in the statute 
law, or the original texts of an ancient 
system of jurisprudence which the 
Judges are bound to administer, do not 


furnish an express authority in specific 
terms. In this connection, the learned 
Judge also referred to: the decision in 


Khetramani Dasi v. Kashinath Das, (1868) 
2 Beng LR 15 where Peacock, C, J., 
indicated that in considering such ques- 
tions considerations of natural law, 
equity and good conscience were not to 
be lost sight of. Mahmood, J. further 
held that Judges are bound to administer 
the law as they find it, but where the 
statute law is silent and the common’ law 
not free from doubt, they do not, 
especially in disputes arising out of the 
Jaw’ of marriage, ignore the conditions, 
sentiments or prejudices, religious or 
social, which 
population to which the law is admin- 
istered, It is in view of these legal prin- 
ciples of adjudication, the learned Judges 
referred to a passage from’ an eminent 
Hindu Lawyer, Krishna Kamal Bhatta- 
charya (Tagore Law Lectures, 1885 


are held sacred by the’ 


’ 


w 


¢ ing their own livelihood, 
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cP. 323) who after referring to some rul- 
ings goes on to say: i 


-“To a Hindu mind not penetrated with 


European notions and still retaining the- 


y spirit of. ancient Hindu Law as propound- 
ed by Rishis and their earlier commen- 
tators, this exposition of the law relat- 
ing to a widow’s maintenance would ap- 
pear harsh and unsympathetic, The life 
of a Hindu female is one of seclusion; 
outside the Zanana, her knowledge is as 
limited as that of a tender child, culture, 
training or education she- has absolutely 
none, If her rights are invaded by the 
male members of the family, she is ut- 
terly helpless; and she falls under the 
influence of persons whose motives for 
lending her.a help are the farthest from 
those of philanthropy or disinterested 
good will. Females belonging to the re- 
spectable classes are incapable of earn- 
if the family 
property is transferred by the male rela- 
tions, what can these females do to keep 
their rights of maintenance secure?” 
This passage throws some light as to the 
origin of the right of maintenance as 
visualised by the ancient Hindu Law- 
givers, 


32, Thereafter, Mahmood, J. -posed 
certain questions keeping in view the 
-conditions of society as to the facts and 
circumstances the Court has to take into 
consideration for deciding such cases. It 
will be pertinent to extract the questions 
in the words of the learned Judge: 

“I asked Mr. Madho Prasad, in the 
course of the argument, to suggest what 
answer his client Nand Ram: would give 
to these questions. Would he propose 


“ that the girl widow Janaki should marry 


a second husband, thus incapacitating 
herself for conferring any those spiritual 
benefits upon his brother and her de- 
ceased husband, which the ecclesiastical 
ceremonials of the Hindu Law and reli- 
gion inculcate and ordain?. Would he pro- 
pose that this widowed girl should claim 


maintenance from her parental family of. 


which she, by reason of her marriage 
with the’ deceased. Ghasi, has ceased to 
be a member, and as such entitled to no 
such legal right? Would he propose that 
his widowed girl should enter into some 
profession to earn a livelihood? Would 
” he propose that if she is unfit by reason 
of her sex and the condition of Hindu, 
society, to adopt any: respectable profes- 
‘sion, that she. would go begging in the 
streets for her bare necessaries of life, 
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thus exposing herself in her early month 
to all those temptations of ‘immoraiity 
which the authorities prescribed by the 
Hindu Law for the widow, are intended 
to obviate and preclude, (p, 221)”, 


Even though the lawyer suggested that 
the learned Judge should ignore all, con- 
siderations of compassion and dispose of 
the case entirely upon the technicalities 
of the law and the rights of tke parties, 
the learned Judge proceeded to hold: 


“I am aware that such is my duty, but 
as I have shown, the conclusions at 
which I have arrived are well supported 
by the entire spirits of the texts of the 
Hindu Law itself and the principles of 
that system of jurisprudence, And if 
I have referred to the condition of the 
Hindu society in connection with such 
questions, it is only becaquse I hold’ it to 
be a true proposition of law and judicial 
method, that in deciding such cases of 
contested interpretation sought to be 
placed upon ancient texts of a very an- 
cient system of law, Judges of the pre- 
sent day in enforcing that system should 
not be oblivious of the requirements of 
the age and the exigencies, social, moral. 
and religious of the population under 
their jurisdiction.” (p. 222) 


In the result,. the learned Judge held 
that since the inheritance itself in the 
contemplation of the Hindu Law arises 
for the spiritual benefits of the deceased 
owner, the son inheriting the property is 
legally bound to discharge those obliga- 
tions which so long as the original ac- 
quirer of the property was alive, 
only moral obligations. In this the pro- 
perty was self-acquired property of the ` 
father-in-law and the daughter-in-law | 
was living with her parents’ family. The- 


learned Judge also held that the plain--— 


tiffs maintenance is a. legal chargé upon 
the property of Khiali (father-in-law) in 
the hands of Nand Ram, the heir. 


33, We have dealt with these two. 
cases, namely Khetramani Dasi v. Kashi- 
nath Das, (1868) 2 Beng LR 15 and Janki 
v. Nand Rem, (1889) ILR 11 Ali 194 in 
great detail ‘because the principles en- 
unciated in respect of maintenance of 
tre widowed daughter-in-law in’ these 
decisions, have been reiterated in .sev- 
eral authorities of various High Courts, 
, 34. We will now take up the cases 
decided by, the Madras High Court on 
this aspect. In Rangammal v. Echammal, 
(1809) ILR 22 Mad 305) the daughter-. 


were. ° 


N 
98 A. P. 


in-law 
lifetime. of her father-intlaw claimed 
maintenancé after her’ father-in-law's 
death against her mother-in-law, who 
inherited some of the items of the 
father-in-law’s property \ under a will 
and the rest by succession. The suit. was 
decreed, ‘ but on - appeal, ' the District. 
Judge dismissed the suit. In: the Second 
Appeal Subramanya Aiyar, J. speaking 
for the Bench held that the moral obli- 
gation of the father-in-law ripens into a 
legal obligation in the hands of the heirs 
and accordingly allowed the appeal. The 
learned Judge relied upon the decision in 
Janki v, Nand’ Ram (1889) ILR 11 All 194 
but he was not inclined to prefer the 
decision in Ammakkannu v. Appu, (1888) 
ILR 11 Mad 91 and he further observed.: 

. "The better conclusion, is, perhaps, that 
the party whose moral claim becomes a 
legal right would not be affected by 
testamentary dispositions in favour of 
volunteers made by the person morally 
bound to provide the maintenance, No 
doubt, if the title of the female claim- 
ing the maintenance were dependant on 
the volition of such a testator he could, 
by his will have directed that she should 
get no maintenance out of his estate, But 
in cases like this, her claim to mainten- 
ance, originating from the’status acquir- 
ed by her marriage, becomes a legal 
right independently of his ‘volition ‘and 
comes into existence at the same moment 
as the dispositions in favour of the 
volunteer becomes operative. It is conse- 
quently difficult to see how -the latter 
could affect the former.” 

As the question of maintenance of indi- 
gent widows and daughters-in-law was 
“involved, the learned J udge. apart from 
referring to the authority in Janki v. 
Nand Ram, (1889) ILR 11 All 194 where- 
in several original texts were considered, 
referred to Dr, Jolly’s History of the 
Hindu Law (Pages 134 and. 135) wherein 
there is a reference to a passage 
the writings of Kamalakara to show that 
it is incumbent upon sons and grandsons 


to :maintain indigent widows and 
daughters-in-law, ; though no wealth of 
the , father. may be in- -existence, The 


learned Judge’ further pointed out that 
in the-Saraswati, Vilasa, Section 522,. the 
duty of a father to provide for. his. son’s 
widow is stated unconditionally. So far, 
the decisions laid down that the moral 
obligation, ripens into a legal obligation 
as against the heirs, But the decision in 
Rangammal v. Echammal, (1899) ILR 22 
Mad 305 went a little further that even 


, 
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if. is a testamentary succession the 
legal obligation subsists. 

. 35. The same view was. not doubted in 
Meenakshi Ammal y. P. Rama Aiyar 
(ILR 37 Mad 396): (AIR 1914 Mad 587). 


. 367 Again a Full Bench of the Madras 
High Court had to-consider a similar 
question in Ambu Bai v. Soni Bai (AIR 
1940 Mad 804), The’ question involved 
there ‘was whether the step-mother in . 
possession of‘ the property of her hus- 
band is bound to provide maintenance to 
the widowed daughter of her late hus- 
band by the first wife when her hus- 
band’s family was not able to support 
her, This decision clinches the issué whe- 
ther the moral obligation ripens into a 
legal obligation when the heir succeeds 
tc the property, The Full Bench observ- 
ed: 


“The doctrine that a moral obligation 
becornes a legal obligation when the 
estate of a person on whom the moral 
obligation lay comes into the possession 
of his heirs may be open to criticism but 
it is too late in the day to indulge in it 
and the Court must confine itself to the 
question whether the principle should 
extend beyond the case of a widowed 
daughter-in-law.” 

37. Again a Division Bench of the 
Madras High Court consisting of Gentle, 
C. J. and Rajamannar, J.. (as he then 
was) had to consider a similar question 
in Appevu Udayan v. Nallammal (AIR 
1949 Mad 24). Two separate judgments 
were delivered. It will suffice to note 
that the decisions in Janki v. Nand Ram, 
(1889) ILR 11 All 194; Rajnikanta Pal v. 
Sajnisindaree Dasee, ATR 1934 PC 29 
and Ambu Bai v. Soni Bai, AIR- 1940 
Mad 804 (FB) were considered by the 
Bench. Rajamannar, J. (as he then was) 
referred to several ancient Hindu Law 
texts which have bearing on the princi- 
ple of maintenance ‘and quoted the say- 
ings of Manu thus: 

“The support of the group of- persons 


who should be maintained. ngo er TET 
is the approved means of attaining ‘haven, 
but hell .is man’s portion if they, suffer, 
therefore, he should ». carefully maintain 
them”. i ; 
38. Manu goes on to describe the 
group of persons so to be maintained: 
‘The -father, the: mother, the Guru, a 
wife, an offspring, poor dependants 


(fear: aairet:) a guest and a religious 


mendicant are ‘declared to be the group 
of persons who are'to be maintained 


< 
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(Cited in Sri Krishna’s 

Dayabhaga).” . 7 
The learned Judge selena to the re- 
marks of -West and Buhler in their- Digest 
of Hindu Law (3rd Edition) on the ques- 
tion whether the right of maintenance 


commentary. on 


„can he asserted by a, widow of a “ separat- 


In this digest the learned 
from 


ed member, 
authors’ refèrred to a passage 
Narada that: 

“When the husband is dead his kin are 
the guardians of his childless widow, in 
disposing of her, in protecting and main- 
taining her they have full power.” 
According to Kamalakara. in Vivada- 
tandava: ` 


"It is incumbent on the sons and 
grandsons to maintain indigent widows 
and daughters-in-law. though no wealth 
of the father. may be in existence, 
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In reality -, the claim. of: the’ female 
family members to maintenance does not 
become extinct either through the ab- 
sence of assets, or in the somewhat ana- 
logous case of a separation of the copar- 
ceners having taken place.” 

39, Gengle, C. J., in his separate. judg- 
ment held that the obligations. are gen- 
eral and are not confined to the instance 
where the widowed daughter-in-law is 
penniless and that the moral obligation 
te maintain his widowed daughter-in- 
law arises out of-the affinity between 
them and it is not dependant upon and 
irrespective of the family status 
existed between -her husband and her 
father-in-law. Hence the moral obliga- 
tion of the father-in-law to maintain his 
widowed daughter-in-law out of his self- 
acquired property and upon his’ death 
the ripening of that obligation into .a 
legal liabiltiy. of his- heirs -arises . even 
where there is a disruption by partition 
in the family of which the father-in-law 
and the deceased husband of the widow- 
ed daughter-in-law::were members, 

40. Thus from these decisions of the 
Madras High Court it, becomes . evident 
that there is always an obligation on the 
members of the family to: maintain, the 
widowed daughter-in-law . whether. they 
succeed to the property by inheritance 
or under a will or gift. Rangammal v. 
Echammal,. (1899) ILR 22 Mad -305 is a 
case where some . property was given 
under a will to the wife. The High Court 
took the view that even that property 
was rot exempt from a charge being 
created for maintenance in the hands of 
the widow of, the: father-in-law. The 
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principle laid down ‘was that when a girl 
is married, she becomes a member of' her 
husband’s family and that. under all cir- 
cumstances she has’ to be maintained 
when “she is not otherwise ‘provided for, 
Therefore, it is evident that the property 
should not be dealt with in such a man- 
ner. in the normal course which deprives 
the dependants of their maintenance out 
of the property and that in whatever 
manner the heirs get property,. they are 
bound to- maintain the dependants ‘such 
as daughter-in-law, ° ` 


41. Now we will refer to some of the 
decisions of the Calcutta High Court 
which, dealt with the basic principles in- 
volved in providing maintenance to the 
daughters-in-law or the dependants, In 
Kamini Dasee v. Chandrapoda Mondle, 
(1889-90) ILR 17 Cal 373 and Devi Per- 
sad v. Ganwani Koer, (1895) ILR 22 Cal 
410 the view taken was that the moral 
obligation to support the daughter-in-law 
Tipens into a legal obligation against the 
assets of the father-in-law in the hands 
of heirs. We have already referred to the 
decision in Khetramanji Dasi v. Kashi- 
nath Das, (1868) 2 Beng LR 15. 


42, Two important decisions which at- 
tracted our attention are Gopal Chandra- 
pal v. Kadimbini Das (AIR 1924 Cal 364) 
and Foolcomari Dasi v. Debendra Nath 
(AIR 1942 Cal 474). The point involved in 
the former case was- whether the 
daughter-in-law is entitled. to mainten- 
ance out of the property in the hands of 
the donee or devisee, The Calcutta High 
Court preferred to follow the decision of 
the Madras High Court in Rangammal v. 
Echammal, (1899) ILR 22 Mad 305. Re- 
jecting the contention thatthe daughter- 
in-law ‚is, not -entitled to. maintenance 
from out of the property, in the hands of 
the donee or devisee the, Bench observ- 


“Ef the contention of ‘the appellant 
were to prevail, it would be possible for 
the father-in-law to evade his moral ob- 
ligation and to protect his estate after his 
death from the claim:of the daughter-in- 
law which according to well established 
rules, at. this stage ripens ‘into a legal 
claim.: It is on this: principle that a 
contrary view has been. maintained in 
the cases of Yamuna’.Bai.v. Manu Bai, 
(1899). -ILR 23 Bom 608 and Rangammal 
v. © Echammal, ; (1899) ILR 22 Mad 305. 
These decisions were mentioned with ap- 
proval in the cases of In the. Goods of 
Gobinda Chundra, ( (1913) 23 Ind Cas 539) 
(Cal) and Indubala Dasee v. Panchumani 
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Dasee (28 Ind Cas 578): 
417).” 
The Bench further held: 
ogere that the plaintiff is not entitled 
to evade liability merely because he re- 
ceived the estate of his father not by in- 
heritance but by way of gift during his 
lifetime, That this view is well-founded 
on principle is clear from the long line 
of cases which establish the right of the 
widow to maintenance out of the estate 
of her husband when it has passed into 
the hands of his heirs.” 

43. The above principle applicable to 
the widow of the deceased was extended 
even to the widowed daughter-in-law, It 
is suffice to conclude that this decision 
lays down that there is a legal obliga- 
tion on the part of the donee and devisee 
to provide maintenance to the daughter- 
in-law. 

44, There is a classical judgment of a 
learned single Judge (Ameer Ali, J.) in 
Foolcomari Dasi v. Debendra Nath Seal 
(AIR 1942 Cal 474) on the present issue. 
In fact, this would obviate the necessity 
of referring to the other earlier decisions 
to which we made a reference. Ameer 
Ali, J. considered the conflicting views 
that were in existence till then. It is also 
a case where the father-in-law executed 
a will of his self-acquired property mak- 
ing a provision for his wife. But no pro- 
vision was made for his son’s wife, The 
question there was whether a devisee- 
heir was liable to pay maintenance to 
the widowed daughter-in-law as is the 
one in the instant case. There the con- 
flicting authorities were given in a 
tabular form by the learned Judge. The 
learned Judge made it clear that the de- 
cision in Gopal Chandrapal v. Kadimbini 
Das (ATR 1924 Cal 364) was sufficient to 
dispose of the case before him, but for 
the attempt made to bring in a distinc- 
tion on the ground that the earlier one 
was a case of gift while the later was 
one of testamentary disposition. But the 
learned Judge treated both will and gift 
on the same footing, one being transfer 
during lifetime and the other being a 
transfer taking place at the time of 
death. The learned Judge observed that 
the decision of Sir Ashutosh Mookherjee 
was unqualified and there was nothing to 
indicate any distinction as to the liability 
between a donee-heir and a devisee-heir. 
The learned Judge referred to three posi- 
tions which are very pertinent to be 
noted. They are: 

(1) Heirship, intestate succession 
doubt as to the law) 


(AIR 1915 Cal 


sno 
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(2) donee or devisee heirs 

(8) donee or devisee. 

The argument addressed before Ameer 
Ali, J. then was that the liability was 
something peculiar to heirs, that it de- 
pends upon a certain ingredient in in- 
testate succession and the ingredient of 
‘spiritual benefit’ or pinda. It was fur- 
ther argued that this element where 
there exists absolute freedom to dispose 
of property, is eliminated by gift or will. 
This argument was developed on the 
basis of the provisions of Section 39 of 
the Transfer of Property Act. Sir Hari 
Singh Gour in his notes to Section 39 of 
the Transfer of Property Act expressed 
the view: 

“Property acquired by a valid testa- 
mentary disposition is not governed by 
the rules of the Hindu Law of inherit- 
ance and when the power of making 
such disposition is unrestricted, it is dif- 
ficult to conceive any consistent grounds 
on which the devisee could be held 
bound by an obligation from which the 
testator had power to relieve him.” 
admit the 
view expressed by King and Stodart, JJ. 
in Sankaramurthy v. Subbamma, (AIR 
1938 Mad 914) that the daughter-in-law 
acquires a legal right for maintenance 
against the donee or devisee of self ac- 
quired vroperty or against the ancestral 
property descended by inheritance as 
‘startling’, That Bench of the Madras 
High Court was of the view that the 
donee or devisee is not liable to maintain 
the widowed daughter-in-law. But Ameer 
Ali, J. was not inclined to agree with 
that view. Therefore, he wanted to 
examine the origin and nature of the 
liability of the heirs and observed as 
under: 

“I concede that the ‘matter, for a non- 
Hindu is difficult, I do not admit that it 
is ‘startling’ AE SAE It is said in the. cases 
that there is a moral liability on (F) and 
that this moral lability ‘ripens’ or 
‘matures’ into a legal liability of 5 when 
he succeeds as heir. First of all I take ıt 
that “moral liability” ‘means merely a 
liability recognised and enforced by 
religion or society, but not enforcible by 
the Courts.” 

45, Then the learned Judge proceeded 
to find out as to how the moral obliga- 
tion ripens into a legal obligation of the 


heirs. The learned Judge observed that 
it is the duty of ` the Hindu 
heirs to provide for the bodily, and 


mental or spiritual needs of their imme- 
diate and nearer ancestors; to relieve - 


A 
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them from bodily and. mental 
discomfort, to protect their souls 
from the .consequences of- sin 


e.g., the leaving of outstanding debts, 


_and the leaving of dependants unprovid- 


ed for, to protect them from the impor- 
tunities of those who have been injured 
by neglect. The further question was 
why the moral duty on the farther-in- 
law should turn into a legal duty on the 
son, The learned Judge put his views in 
his own inimitable style as under: 
ewes there should be no rigid distinc- 
tion between moral duty and legal duty, 
as there is in modern society. Bearing 
this in mind, the explanation that occurs 
to me is as follows: The father (F) can 
perform the duty. As long as he lives 
there is the expectation that he will. He 
can perform it to the very moment of 
his death, It is assumed that he will. If 
he dies without performing it, he has 
committed a sin; he has left something 
undone which he should have done, 
Once he dies, the thing has happened it 
cannot be remedied by him.” 
It is only for the reason that it cannot 
be remedied, according to Ameer Ali, J. 
the Court is ready to compel his heirs to 
relieve the father from the consequences 
of the sin. The above extract indicates 
that the learned Judge by his own rea- 
soning reached the. same conclusion as 
was arrived at in Rangammal v. Echam- 
mal, (1899) ILR 22 Mad 305. With regard 
to the question of gift or devise to 
strangers, the learned Judge expressed 
the view that it is much more difficult. 
If the strangers are to be affected the 
liability must be visualised as something 
which attaches to the property rather 
than to the person or capacity of the 
devisee or donee-something in the nature 
of charge or implied trust affecting 
transferees, The analogy of a Hindu 
widow at once occurs to one, and the 
question arises whether the moral right 
of the Hindu daughter-in-law should 
upon the death of the father-in-law be 
deemed to be of the same or of analo- 
gous quality to that of a Hindu widow 
at the same moment, In such a case, the 
learned Judge observed, the principle if 
not the actual provisions of Section 39 of 
the Transfer of Property Act, would ap- 
The learned Judge felt that some 
such view was entertained by Sir Ashu- 
tosh Mookherjee, The learned Judge 
also noted that Sir Dinshaw Mulla treats 
these obligations for maintenance as 
‘liabilities’ dependent upon possession of 
property. Therefore, it did not seem to 
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him so startling’ or so ‘preposterous’ to 
conceive of a state of law as was ex- 
pressed by the Bench in Sankaramurthy 
v. Subbamma, (AIR 1938 Mad 914) where- 
by volunteers or persons taking with 
notice should be affected by the claim to 
maintenance. However, Ameer Ali, J., 
was not called upon to express any final 
view on .this aspect. Anyway the learn- 
ed Judge observed that it is a matter 
which would receive the attention of 
those who were in the process of codify- 
ing this branch of the Hindu Law. Thus, 
the learned Judge held that the legal 
liability upon a Hindu heir to provide 
maintenance to the daughter-in-law 
exists whether the heir takes upon the 
property by intestacy or under a gift or 
will, 

46. Now we will refer to the view of 
the Bombay High Court. The cases cited 
before us are: 


Adhibai v. Cursandas Nathu, (1887) 
ILR 11 Bom 199; Yamunabai v. Manu- 
bai, (1889) ILR 23 Bom 608; Bai Parvati 
v. Tarwadi Dolat Ram, (1901) ILR 25 
Bom 263 and Bhagirathibai v, Dwaraka- 
bai, (AIR 1933 Bom 135). 


` 47. In Adhibai v, Cursandas Nathu (1887) 
ILR 11 Bom 199 a widow filed a suit 
for maintenance against her brother-in- 
law, The defence set up the brother-in- 
law was that the property inherited by 
him was his father’s self-acquired pro- 
periy. But the Court found that the 
property devolved upon his sons as an- 
cestral property for the benefit of the 
undivided family, of which the father, 
who died irtestate, was the head. The 
property thus devolved subject to the 
incidents to which ancestral property 
The learned Judge expressed 
the view: 


“If one of such sons had been dis- 
qualified from inheriting by reason of 
idiocy he though a member of the un- 
divided family would only be entitled to 
maintenance, The plaintiff by reason of 
her sex was disqualified from inheriting 
in competition with males, but nonethe- 
less she is entitled to maintenance out of 
the ancestra: estate, which was devolved 
upon the males, with whom she consti- 
tutes an’ undivided family”. 


The above decision does not throw much 
light on thè point now before us, 

48. In Yamunabai v. Manubai, (1899) 
ILR 23 Bom, 608, it was held that the 
widow of & pre-deceased son has legal 
right to maintenance from her mother- 
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in-law out of the self-acquired property 
of the father-in-law to which his widow 
succeeded as heir. In that judgment 
Ranade, J., ‘passingly observed that if 
the ‘heir had been a testamentary devisee, 
the incidents. of self-acquisition would 
protect such property even in his hands 
and he referred to the observations of 
Farran, J., in Adhibai v: Cursandas 
Nathu, ( (1887) ILR 11 Bom 199) and ob- 
served that they were in the nature of 
obiter dicta, 


49. In Bai Parvati v, Tarwadi Dolat- 
ram, (1901) ILR 25 Bom 263 Batty, J. 
speaking for the Bench observed that the 
dictum in Yamunabai v. Manubai, (1889) 
ILR 23 Bom 608, if intended as more 
than a statement of recognised spiritual 
obligation would be distinctly in conflict 
with the law as laid down in the Fuil 
Bench decision in Savitri Bai v. Lakshmi 
Bai, (1878) ILR 2 Bom 573, wherein ‘it 
was held that the widow jis not entitled 
to maintenance from her husband’s rela- 
tives, whether they were separated or 
not from him at the time: of his death, 
If they have not any ancestral estate or 
estate belonging to him in their hands. 
With reference to the decision in Savitri- 
bai v. Lakshmibai, (1878) ILR 2 Bom 
573 it was held: 

“But property acquired by valid testa- 
mentary disposition is not governed by 
the rules of the Hindu Law of inherit- 
ance, and when the power of making 
such disposition is unrestricted it is dif- 
ficult to conceive any consistent ground 
on which the devisee could be held 
bound by an obligation from which the 
testator had power to relieve him and by 
the bequest had actually relieved him.” 
- 50. With reference to' Rangammal. v. 
Echammal, (1899) ILR 22 Mad 305 it was 
observed that the remarks made therein 
and relied upon before him appear to be 
mere obiter dicta. Ultimately, it was 
held that the devisee is not liable to pay 


maintenance to the widowed daughter- 
in-law. . 
51. Even in Bhagirathi Bai v. 


Dwarakabai (AIR 1933 Bom 135) it was 
held: 

a daughter-in-law is entitled to main- 
tenance out of the ancestral property 
and also the self-acquired property of 
her father-in-law inherited by his hėirs, 
but not out of the self-acquired property 
of the father-in-law disposed of by him 
by way of gift. And it is immaterial if 
the donee under the Bite is the: next 
heir.” Si 
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. 52, The same view was followed in 

Bhagwanti v. Thakur Mal (AIR 1926 Lah 

198). The Bench felt that when a man 

has absolute right under the Hindu Law 

to dispose of his self-acquired property 
in anyway he chooses, the widow has nor 
sort of right or control over his aliena- 

tions during his lifetime and she cannot 

possibly be allowed to realise her main- 

tenance from the property which he has 

seen fit to sell or gift. It was observed 

by the Bench: 


“This doubtless has the effect in this 
case of depriving the widow of her legal 
rights of maintenance before they are 
fully born; for during the father-in-law’s 
lifetime her rights are merely in embryo, 
being nobulous moral rights which she 
cannot enforce. This is inevitable, as 
any other decision would be irreconcil- 
able with the all important proposition 
that a man may do what he wills with t 
his own self-acquired property.” 


53, We have dealt with various deci- 
sions of the other High Courts placed be- 
fore us except the decision in Sankara- 
murthy v. Subbamma, (AIR 1938 Mad 
914). In that case the view adopted by the 
Bombay High Court in Bai Parvati v. 
Tarwadj Dolatram, (1901) ILR 25 Bom 
263; Yamunabai v. Manubai, (1899) ILR 
23 Bom 608; Bhagirathibai v. Dwaraka- 
bai, (AIR 1933 Bom 135) and by the High 
Court of Lahore in Bhagwanti v, Thakur 
Mal, (AIR 1926 Lah 198) was followed, 
With referenece to Chandrapal v. Kadim- 
bini Das, (ATR 1924 Cal 364) and Jeot Ram 
v. Mut, Lauji, (ATR 1929 All 751) the 
Bench merely stated that the rulings m 
the above two cases accept and follow 


the decision in Rangammal v. Echammal, ~ ` 


(1899) ILR 22 Mad 305 without attempt- 
ing any analysis or examination and can- 
not advance the case of the daughter-in- 
law any further, 


54, As there is a conflict of views be- 
tween the decisions in Rangammal v. 
Echammal, (1899) ILR 22 Mad 305 and 
Sankaramurthy v. Subbamma, AIR 1938 
Mad 914 we may briefly refer to the 
decision in Sankaramurthy v. Subb- 
amma. In that case the Bench consist- 
ing of King and Stodart, JJ. held that 
the widowed daughter-in-law does not 
acquire legal right to maintenance out of | 
the self-acquired property of her father- * 


‘in-law which had been bequeathed by 


will, The reasoning given by the Bench 
is that Subramania Aiyar, J. was dealing 
with the very question which was then 
before them viz. whether a widow ac- 
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quires a legal right to maintenancé -out: 


of the-.self-acquired - property»: of .: :her. 


father-in-law which had “been. bequeath- 


ed by will. The 
relevant passage. 


‘Bench’ extracted: the 
‘from that . authority 


*which has been extracted in the earlier. 


A, 


+È 
b 


pages of this judgment: while dealing 
with the said authority. With reference 
to. that passage the Bench observed:. 

“It will: at ohce be: clear i’ from‘ this 
quotation - that what: Mr. Subramania 
Aiyar, J. says, though deserving of the 
very greatest respect, dots not lay down 
the law in the full sense of that term. 


‘It is expressly. made ‘obiter dictum and 


is prefaced by the. word ‘perhaps’ which 
can hardly suggest. that: the learned 
Judge had finally made up his mind, We 
ourselves are: again with great respect 
unable-to follow him, He’ does not cite 
any text-:or any -authority in support ‘of 


« his statement’ of the law. -He does. not 


say why the right to maintenance is in-. 
dependent of the volition of: the testator, 
His argument really in our opinion 
amounts. to this, that the right to main- 
tenance ~is charged upon the testator’s 
self-acquired property, and, that he can- 
not get rid of the charge. But if- the 


widow has ‘no legal claim .‘ against. him’ 


during his’ lifetime,: it ‘eannot be charged 
on his property. We return’ to. what we 
said when considering the distinction be- 
tween inheritance and the passing of 
property by will or gift, and repeat that 
we can see no valid reason why the right 
of a Hindu to- dispose of his self-acquired 
estate should’ ‘be in any manner restrict- 
ed. » 

55. The Bench ang to: the question 
“why should an _ estate: which ‘is un- 
burdened in the hands‘-of ‘the owner be- 
come burdened inthe hands‘ of a second 
cwner who acquires it from him?”-. Ex- 
tracted: the answer as- given in Janki v 
Nandram, (1889) AER 1 AN IRE in eee 
words: 

' “An essential element ‘of i “the” ‘son’s 
right of inheritance from his” father is 
the spiritual benefit which ` in, the ‘con- 
templation’ of the Hindu. Law.“ ‘the sor 
confers upon the soul òf the deceased 


father. Therefore, the son inheriting the- 


self-acquired property ‘of his:father’ takes 
that property subject to. such moral obli- 


gation as -are ‘conducive. to the -spiritual- 


benefit of his father, and that such moral 
obligations become legal . obligations. ‘as 
against the son who holds ~ his- fathers 
property by inheritance’. +. 

The Bench. then . proceeded to examine 


whether this answer could be pressed into 
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service in the case of a will. or. giit ane 
learned: Stidge `- observed». d . 


Sis Fae) imfossible to’ argue that there is 
anything, in the nature of the transfer- 
ence of property by will or by gift which 
requires ‘that the legatee or donee should 
take’ any thought for the spiritual wel- 
fare of: the’ testator * “or donor. The, 
legatee! or donee ` may þe a stranger, may 
be a Mahomedan, may ‘be ‘a Christian, 
may be’ anybody, and ‘as has ‘happened in 
this case, the donor may expressly “say 
that his, ‘widowed daughter-in-law is not 
to be maintained. The essence of the idea 
of a will or a gift is that the testator or 
donor ‘is disposing personally and at ‘his 
own will and pleasure of the property 
which he possesses.” ~ 


The Bench took the view that when the 
transfer of. ‘property is by way of will or 
gift it isnot necessary that the legatee or 
donee should think of the. spiriual wel- 
fare of the testator or donor. The rea- 
soning . adopted by the Bench .was - that 
the donee may be a ‘stranger, may be a 
Mahomedan, may be.a- Christian, may 
be anybody. In these circumstances it 
cannot be said that they will do any act 
for -fhe spiritual -welfare of the testator 
or donor, ‘The essence of the idea of a 
will .or...a. gift is that the testator 
or, donor - -s disposing personally and ` at 
his own will and. pleasure of the proper- 
ty which he possesses. To put it in other 


' words, if-it is only an intestate succes- 


sion, the heirs are liable to maintain the 
daughter-in-law but not otherwise. Thus, 
the view taken by the Madras High 
Court in Rangammal v. ‘Echammal, (1889) 
ILR 22 Mad. 305 ‘was held to be only 
obiter dicta, _ 

. 56. .Now we. have to consider whether 
the view :taken in Rangammal v. Echam- 


.mal-or in Sankaramurthy v. Subbamma 


i ES Mad 914) is acceptable. 
a H 

-We awe ae to the leading 
oe on ‘the pomt to have an idea 
as to’ the basis on which maintenance is 
provided “to the dependants in Hindu 
society: ‘So-long;i asthe law ‘was not 
codified;- the society was guided by the 
principles laid down by the textbooks on 
Hindu Law which were. given: by- the 
‘Rishis’. and‘ ]aw~givers. ‘The basic concept 
that the Hindu family: is a homogeneous 
family consisting of all the members can- 
not be ignored in this. context, : It: was 
observed in Sankaramurthy v. Subbamma, 
(ATR: 1938 Mad 914) :ithat Subramania 
Aiyar, iJ: ; expressed -the view that when 
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persons are morally bound to provide 
maintenance testamentary dispositions 
cannot affect the legal right.that accrued 
for maintenance, To put, it in other 
words, wken there is a moral claim, 
which matures. into a legal right 
after the death of the father- 
in-law, it cannot be defeated 
by testamentary disposition or by gift. 
This is the substance of the view ex- 
pressed by the learned Judge. The rea- 
soning given in support: of this proposi- 
tion is that the claim to maintenance ori- 
ginates from the status acquired by mar- 
riage and when once that status is ac- 
quired, it cannot be defeated by any dis- 
positions of the property. Whenever the 
moral obligation comes to aù end, the 
legal right starts and the liability gets 
fastened. No doubt in Rangammal v. 
Echammal, (1899) ILR 22\Mad 305 with- 
out attempting any analysis or examina- 
tion, conclusion was arrived at by Su- 
bramania Ayyar, J, But Subramania Ay- 
yar, J. referred to in Janki v. Nandram, 
(1898) ILR 11 All 194 to a Full Bench 
judgment in which law on the subject 
was exhaustively dealt with and we have 
already made a reference to that deci- 
sion, In that (case) Mohmood, J., delivered 
a separate judgment and dealt with the 
origin of the right of maintenance under 
the Hindu Law exhaustively. He refer- 
red to various text books on Hindu Law. 
The learned Judge referred to the earlier 
judgment in Adhibai v. Cursandas Nathu, 
(1887) ILR 11 Bom 199 and also to 
Tagore Law Lectures, 1879' to find out as 
to why maintenance is granted. It is not 
necessary to répeat the entire precepts 
and principles under which the mainten- 
ance was provided for. It was noted by 
Mohmood, J., that there was scarcity of 
case law cn the subject due to the devo- 
tional character of the Hindu population 
and probably also to the fact that the 
law abiding tendencies of the Hindus of 
the better classes have precluded 
brothers from disputing the right of un- 
married sisters to obtain their marriage 
expenses out of the paternal estate in the 
hands of the brothers by inheritance. In 
fact, there was no distinction between 
moral. obligation and legal obligation 
under the then prevailing Hindu Law. 
That is why, the learned Judge noted 
that when a girl comes into a family by 
marriage she becomes a member of her 
husband’s family and is maintained by 
the Head of the family. As there is no 
. codified law keeping the spirit of the 
Hindu Law-givers, the Courts laid down 
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that the spirit of the law givers has to 
be carried out and that the dependants 
cannot be deprived of their maintenance 
by any devise adopted by the persons. 
Therefore, so far as the father-in-law is 
concerned he being 
and head of the family it was thought 
inconceivable that he would not maintain 
his widowed daughter-in-law. The Courts 
have held that ‘it ripens into legal obli- 
gation in the hands of the heirs. Various 
reasons have been given for conversion 
into a legal obligation as against the 
sons, one such being that it is for the 
spiritual benefit of the father, The moral 
obligation on the part of the father-in- 
law to maintain the widowed daughter- 
in-law is treated as debt, which if not 
discharged by providing maintenance to 
the daughter-in-law the same has to be 
discharged by the heirs. All these 
aspects, in our view were before the 
learned Judge while deciding the case in 
Rangammal v. Echammal, (1899) ILR 22 


Mad 305. 


58. We have already referred to the 
decision in Janki v. Nandram, (1889) ILR 
11 All 194 and we do not think it neces- 
sary to repeat the reasoning given there- 
in. We are in full agreement with the 
principles enunciated therein on the basis 
of which it was held that the widowed 
daughter-in-law has a claim to be main- 
tained by the heirs. 

59. The further question that remains 
to be on this aspect considered is, when 
the property is: disposed of by will or gift 
whether the dependents, like daughter- 

in-law, are liable to be maintained. The 
reasoning given in Rangammal v. Echam- 
mal, (1899) ILR 22 Mad 305 is based on 
the ground that a dependant member of 
the family cannot be left unprovided for. 
The texts have gone to the extent of 
holding that even if there is no property 
left by the father, leave apart the self- 
acquired property, the heirs are liable to 
discharge the obligation of maintaining 
the dependants. In this context we may 
refer to some of the portions from vari- 
ous texts, that have bearing on this mat- 
ter, 


59-A, Colebrooke’s digest held: 
“The maintenance of the family is an 
indispensable obligation as Manu posi- 


an elder member 


x 


tively declares,” ` T 


60. Jeemutavahana’s commentary shows 
that’ the distinction between a moral and 
legal obligation was never contemplated 
by the early Hindu sages and legislators, 
Religion forms an essential ingredient in 


Ty 


“bers of family is inculcated 


‘jtain the 
-{the Hindu heirs 
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the constitution of Hindu .: society, and 
legal religious or: moral precepts are in- 
separably blended so that moral -precepts 
are to be regarded ‘as equivalent to legal 
sanctions. The maintenancy of the mem- 
throughout 
the shastras as “an indispensable obliga- 
tion” on the part of its head, A daughter- 
in-law is regarded. as an “Abhashya 
Poshya” i.e. one who ought to be main- 
tained, 

61, In Naradiya Dharmasatra - 
held: 

“Of the successor to the estate, the 
guardian of the widow, and the son, he 
who takes the .assets becomes liable for 
the debts,” 

It was also observed that the word ‘dept’ 
was to be understood in a broad sense so 
as to include all classes of obligations 
such as moral obligations in respect of 
maintaining widowed daughter-in-law. 

- 62.. An eminent. Hindu Lawyer, 
Krishna Kamal Bhattacharya after a sur- 
vey of the law on the subject observed 
in Tagore Law Lectures, 1885, at p. 323 
that females belonging to - the respect- 
able classes are incapable of earning 
their own livelihood, and if the: family 


it was 


‘property is transferred by the male rela- 


tions, what can these females do to keep 
their rights of maintenance secure? Even 
Manu with regard to the obligation on 
the part of the father-in-law to main- 
tain a widowed daughter-in-law stated: 

“The support of the group of persons 
who should be maintained 


on D > 

PUG WA AW is the approved means of 
attaining heaven, but hell is the men’s 
portion if they suffer; therefore, he 
should carefully maintain them.” 

He goes on to describe the group of per- 
sons so as to be maintained as the father, 
the. mother, Guru, a wife an off- 
spring, poor dependents, etc. 

63, According to Vivadatandava writ- 
ten by Kamalakara it is incumbent on 
the sons and grandsons to maintain indi- 
gent widows and daughter-in-law, though 
no wealth of the father may be in exist- 
ence, 

64, All the above texts of Hindu Law 
point out that there is a moral obliga- 
tion on the father-in-law to maintain the 


” |daughter-in-law and that the heirs who 


inherit the property are liable to main- 
dependants, It is the duty of 
to provide for the 
bodily and mental or spiritual needs of 
their immediate and nearer ancestors to 
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relieve them from bodily and mental dis- 
comfort and to protect their souls from 
the consequences of sin, They should 
maintain the dependants of the persons 
of property they succeeded. Merely be- 
cause the property is transferred by gift 
or by will in favour of the heirs the ob- 
ligation is not extinct. When there is 
property in the hands of the | heirs be- 
longing to the deceased who had a moral 
duty to provide maintenance, it becomes 
a legal duty on the heirs. In our view 
it makes no difference whether the pro- 
perty is received either by way of succes- 
sion or by way of gift or will, the 
principle being common in either case. 
The reasoning adopted by Ameer Ali, J. 
in Foolcomari Dashi v, Debendra Nath 
(AIR 1942 Cal 474) as to how the moral 
obligation zipens into legal obligation is 
very logical.. We are in agreement with 
the process of reasoning of Ameer Ali, J 
in arriving at the conclusion that the 
legal liability upon a Hindu heir to pro- 
vide maintenance to the daughter-in-law 
exists whether he takes upon the pro- 
perty by intestacy or by will or gift. 





65. We are unable to agree with the 
reasoning of the Bombay High Court. 
The Bombay High Court mainly proceed- 
ed on the ground that the father-in-law 
has absolute power over his self-acquir- 
ed property to deal with the same. He 
has a power to execute will or gift and 
deprive the daughter-in-law of her main- 
tenance. When the absolute owner has 
exercised that power and transferred the 
property under gift or will, the question 
of enforcing her right against the trans- 
ferees would not arise at all, The Bom- 
bay High Court put it on the ground 
that the property acquired by valid 
testamentary disposition is not governed 
by the rules of the Hindu Law of inherit- 
ance and when the power of making such 
disposition is unrestricted, it is difficult 
to conceive any consistent ground on 
which the devisee could be held bound 
by an obligation from: which the testator 
had power to relieve him and by the be- 
quest had actually relieved him. . With 
great respect, we are.not able to agree 
with this view. The learned Judges there 
have not. taken into consideration the 
duty of the Hindu heirs to provide for 
the bodily, and mental or spiritual needs 
of their immediate and nearer ancestors, 
and also the fact that there was no rigid 
distinction between the moral duty and 
legal duty as there is in the modern 
society. They have also not considered 
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the concept of ‘duty’ to be ‘performed Dy 
the head of.'the family and that if he 
died: -without performing - that: duty he 
had committed sin' and that’ the- sons 
have. to discharge that obligation to re- 
lieve him from that sin, The: Madras 
High Court in: Sankaramurthy’: v. Subb- 


amma ` (AIR 1938 Mad 914) followed the 


view of the Bombay High Court express- 
€d in: Yamunabai v. ‘Manubii, - (1899). ILR 
23 Bom 608; Bhagirathibai | iv, Dwaraka- 
bai (AIR 1933-Bom 135) and of the 
Lahore High Court in Bhagwanti v. 
Thakur Mal (AIR 1926 Lah. 198), but 
with great respect we are not“ ‘in agree- 
ment with that view. . . 
:66. In the result,’ we are in ipicèment 
with the view expressed in  Rangammal 
v. Echammal, ‘(1899) ILR :22 Mad 305; 
- Gopal: ‘Chandrapal - v. Kadimbini Das 
{AIR 1924 Cal‘ 364) and” ‘Fooleomari Dasi 
v. Debendra Nath, (ATR: 1942 Cal 474) 
wherein’ it was'held that the legal liabi- 
lity upon a ‘Hindu heir to provide main- 
tenance to daughter-in-law: exists irte- 
spective of the fact: whether the heir 
takes the property by intestacy or. under 
\a will or gift. 
67. The, other. question ‘that remains 5 to 


be answered, is. when the. donee. or- de- . 


vis€e is.a ‘stranger whether he is liable 


to maintain the daughter-in-law, Refer-. 


ence made to. be, only speaks :. 


“Whether the. moral obligation of a 
father-in-law possessed. -of ; separate - or 
self-acquired property to- maintain : the 
widowed daughter-in-law. ripens into, a 
legal . obligation in the hand of persons 
to whom. he has either bequeathed his 
property or made a gift of. bis. property?” 
Here the words used are “in the hands 
of‘ persons to:whom he has either be- 
queathed his property- or- made; a gift of 
his property.’ ” "Therefore, the word ‘per- 
sons’ includes. either. heirs or- strangers., 
We have already expressed’ our: view in. 
Fespect of donee-heirs:.and: idevisee-heirs, 
Now remains the. question -about the 
donee-strangers’.‘and ° devisee-strangers. | 


68. In this context we may at the.out~ 
set refer to. the view expressed by Ameer 
Ali, J., in Foolcomari Dasi v, Debendra 
Nath (ATR 1942 Cal 474). ‘With regard 
to’ the gift’: or “devise: to : strangers’ the 
learned’ Judge ‘observed : 

“The matter of. strangers is, however, 
much more difficult. This is. what im- 
pressed the. learnéd Judges . ‘in deciding 
the last Madras case. I also’ do conced? 
that if strangers ,are to be affected’ the 
liability must’ þe visualised as something 
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which . attaches. to the property rather 
than to the person or capacity :of . the 
devisee: or. donee —. -something in the 
nature of charge or implied trust affect- 
ing transferee. . The analogy.‘of a Hindu 


widow at once’ occurs to one, and tha” 


question arises whether:the moral right of 
the: Hindu daughter-in-law should upon 
the' death of the father be deemed to be 
of: the same or of analogous. quality to 
that of a Hindu widow at the same mo- 


ment. -In such case the principle, if not 


the actual provisions of Section 39, T. P. 
Act would apply. It does seem to. me 
that some such view was in the mind of 
Sir Ashutosh Mookerjee when deciding 


` the case in AIR 1924 Cal 364. It’ is. fur- 


ther to be noted that Sir Dinshaw’ Mulla 
treats these obligations for. maintenance 
as - ‘liabilities’ ‘dependent: upon possession 
of property. It does not therefore seem 
to me so “startling”, or, I` forget -the 
actual word ‘used by Mr. ‘Ghouse, so pre- 
posterous to conceive of: a state of law 
whereby volunteers or persons taking 
with notice should be affected by the 
claim to ‘maintenance of a Hindu 
daughter-in-law. On this question, IT am 
not called upon’ to express - 
view. t is a matter which no doubt will 
rëcèive'the attention. of those . who“ -are 
now in the -process of codiiymng this 
branch of the Hindu Law”, . 


69. . The above observation “of the 
learned. Judge indicates that even if a 
donee or devisee is a stranger, the liabi- 
lity to maintain does not cease. No doubt, 
the learned Judge expressed the view 
that the matter is a little difficult. | We 
will now analyse the circumstances that 
require consideration in deciding’ the 
question: 


70. ‘We have to go to the basic con- 
cepts of the Hindu. Law again with 
regard to the maintenance of- dependants, 
daughter-in-law being’ one of them, Any 

view thdt is taken, should bein conform- 
ity with ‘the principles’ and the injune- 
tions given by the ancient law-givers and 
legislators. While’ deciding the’ question 
we have to refer to’some of ‘the ‘extracts 
from the texts, which serve as a basis 
to examine the point; At-the risk of:re- 
petition we have to again point out that 
the dependents’ aré to-be maintained. by 
the head of the family. . This established 
custom ‘and usage:'was' fully. recognised. 
We have already -referred to several 
authorities based on .such usage and 
custom, ‘Whether it is a usage or custom, 
which ' id been recognised ‘as law, : sev- 


any final ` 


. Stranger, 
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eral High Courts have taken the view 
that the moral obligation ripens into -a 
legal obligation when the-prorerty is be- 
queathed or made’ a gift to tha heirs.: It 
.was treated as legal liability in the 
S hands of donee or devisee-heizs, If we 
take into consideration the’ principle that 
the father-in-law has to maintain’ thé 
daughter-in-law and provide her main- 
tenance during his lifetime, ;it is. a moral 
obligation and is treated as a ‘duty’ upon 
him to maintain her. It is further treat- 
ed as sin if she is not provided for. In 
such circumstances, could it be said that 
such a man could dispose of his property 
in favour of strangers in suck a manner 
as. to deprive the daughter-in-law of her 
maintenance. In our view the answer 
should be ‘no’. The entire background of 
the Hindu jurisprudence clearly indicates 
that such an arrangement could never be 


~}made by a person who has a moral obli- 


gation to maintain his’ dependents, be- 
cause the moral obligation was treated 
as nothing short of legal obligation . „to 
maintain the dependents, - i 

71. It is further | ‘interesting to note 
that even though we have examined the 
development of law for the last hundred 
years, we have not come across even a 
Single case where the. property was be- 
queathed or made. over by gift to 
strangers, In all the cases we find the 


gift or will was generally made in favour. 


of immediate or next heirs, Sut not in 
favour of total strangers. Even in the 
present case, by no stretch of imagina- 
tion could it be said that the transferee 
is a total stranger to the family, In fact, 
he is no other than the naturel son that 
was given in adoption of the deceased. It 
may not be out of place to mention here 
that the natural son who was given in 
adoption and grandson in whose favour 
the property was bequeathed would be 
equally interested, according te the anci- 
ent concept, in relieving his ancestors 
from bodily and mental ‘discomfort and 
in protecting their souls from the’ conse- 
quences of sin, by .providing’ maintenance 
to’ the dependents such as. ..dzughter-in- 
law. Even if we treat him as a stranger, 
still the principle has to be logically pur- 
sued. When the entire property: is be- 
queathed or made ‘over ‘by gift to a 
the donor’ or..testator would 
naturally expect that.’ the oblizations he 
has to fulfil during‘ his lifetime would be 
fulfilled by the donee/devisee-stranger: 
Therefore, we have to’ presume that the 
donee or devisee stranger weuld fulfil 
all the moral obligations of tke testator 
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or donor, We often come across cases 
where -the self-acquired. property * of a 
person -is sought to-be: protected from 
going into the hands ofa spendthrift-son 
by bequeathing .the same to his grand- 
sons or :to another son so that the: de- 
pendents are properly maintained. When 
that is so,. can it be said that the moral 
obligation does not:ripen into a legal, 
obligation. when the property is in thej 
hands of the donee or devisee stranger. 
This is one aspect of the matter. 


72, This can be looked from another 
angle also over which some thought was 
given in Gopal Chandrapal v. Kadimbini 
Das (AIR 1924 Cal 364) where Sir Ashu- 
tosh Mukerjee observed that there was no 
difference in principle between a widow 
and a widowed daughter-in-law in. so far 
as the mairtenance is concerned, THe dif- 
ference “is that the’ widow is likely to 
succeed to the property on the death of 
her husband whereas’ the daughter-in-law 
has no such claim. That should not make 
a difference for invoking the principle 
enunciated in Section 39 of the Trans- 
fer’ of Property Act which reads as 
under : 


“Where. a third ‘riod has a right to 
receive maintenance, or a provision for 
advancement or marriage, from the pro- 
fits of immoveable property, and such 
property -is transferred the right may be 
‘enforced against the transferee if he has 
notice thereof or if the transfer is gratu- 
itous; but not against a transferee for 
consideration “and without notice of the 
right, nor ‘against such property m` bis 
hards.” 


The above provision speaks of enforce- 
ment of the right of a.third person to 
receive maintenance from transferees of 
the property. In the present case the 
right to rec2ive maintenance is not in 
question, but is only a moral obligation 
as against’ the transferor, Sir Ashutosh 
Mookerjee, as already noted, took the 
view that there was no difference be- 
tween a moral obligation and a legal ob- 
ligation as per the Hindu system of juris- 
‘In our view, the status of a 
widowed daughter-in-law is equivalent| 
to that of a widow, who has indisputably 
a right of maintenance out of the, pro- 
perty ‘transferred as gratuitous, and the 
right ‘of maintenance of’ the daughter-in- 
law should be. treated ‘as equal to the 
right. of a widow on the ‘principle’ en- 
unciated in Section 39 of the Transfer of 
Property Act. To put it in other words, 
the status of a widowed daughter-in-law 
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pose of receiving maintenance and her 
moral right to receive maintenance alters 
into a legal right on the demise. of her 
father-in-law, Ameer Ali, J. for that 
reason observed that it did, seem to him 
that.some such view was in the mind of 
Sir Ashutosh Mookerjee when deciding 
the case Gopal Chandrapal v. Kadim- 
bini Das (AIR 1924 Cal 364). It will be 
relevant here to refer again to the emi- 
nent Hindu lawyer Krishna Kamal 
Bhattacharya, who, after surveying the 
Hindu Society in the Tagore Law Lec- 
tures expressed the view that the family 
property ought not to be disposed by 
male-memb2rs_ without providing for 
maintenance of the dependants, such as 
daughters-in-law, Keeping, the back- 
ground of the society and its customs and 
moral obligations and also the view taken 
by Mahmocd, J. we are inclined to hold 
that the claim to maintenance originating 
from the status acquired by marriage be- 
comes a legal right independently of the 
father-in-law’s volition and comes into 
existence at the same moment as the dis- 
positions in favour of the volunteer þe- 
comes operative. This view also receives 
fortification from the sound principle of 
Hindu Law. 


73. There is yet another aspect that 
needs to be considered. The head of the 
family in Hindu society whether he pos- 
sessed of ancestral property or self-ac- 


quired property treats himself as the 
head of the family and provides main- 
tenance to all the dependants. He 


voluntarily treats himself as the trustee 
of the property and fulfils his moral ob- 
ligation to provide maintenance to the 
dependants, Even in the absence of any 
property it was considered that there is 
a moral obligation on him to maintain 
the dependants out of his own earnings. 
Even it is so when the property is in the 
hands of the heirs of the deceased 
father-in-law. As a natural corollary, 
when the property is bequeathed by a 
will or made over by a gift, the person 
who takes the property would himself 


step into the shoes of the deceased and- 


shall discharge the obligations attached 
to the property during the lifetime of 
the ‘karta’, This no doubt appears to be 
peculiar to. the Hindu system. That is 
the reason why in Foolcomari Das v. 
Debendra Nath (AIR 1942 Cal 474) even 
Ameer Ali, J, expressed the view that: 


“If strangers are to be affected the 


liability must be visualised as something: 
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which attaches to the property rather 
than to the person or capacity of the 
devisee or donee — something in the 
nature of charge or implied trust affect- 
ing transferees.” 


Keeping in view the background of the, 
Hindu Society as it existed and also hav- 
ing regard to the fact that there is`no 
difference between a moral obligation 
and legal obligation in so far as the head 
of the family is concerned, the only in- 
ference that could be drawn is that the 
property, even if self-acquired, was 
treated as trust property for mainten- 
ance of the family members including 
the dependants. To put it in other words, 
the head of the family visualised that 
there is a charge attached to the proper- 
ty to.maintain the family members. If 
that is so, the transferees are effected by 
such charge and they would also çon- 
stitute as trustees to maintain the depen-] ? 
dants when the property is in their 
hands. s 

74. We have already expressed our view 
that ignoring the maintenance claim of 
the dependants, no head of the family 
is supposed to transfer the property by 
way of gift or will to such a stranger, 
who will have no respect for the wishes 
of the transferor. This can be the only 
logical conclusion that could be arrived 
at keeping in view the background of the 
Hindu jurisprudence. 


75. Keeping in view the above discus- 
sion, we do not find any distinction in 
so far as the attitude of the donor or 
testator in transferring the property ‘be- 
tween the donee or devisee stranger and 
donee or devisee heir. Accordingly we 
hold that the donee or devisee strangers 
are liable for maintenance of the widow- 
ed daughter-in-law. 

76. Learned counsel for the appellant 
referred: to the provisions of the Hindu 
Adoptions and Maintenance Act 1956 and 
drew our attention to Section 22 of the 
Act and pointed out that sub-section (1) 
of Section 22 speaks that the heirs of a 
deceased Hindu are bound to maintain 
the dependants of the deceased. out of 
the estate inherited by them from the 
deceased. The word ‘heirs’ used in sub- 
section (1) of Section 22 includes donees 
and devisees, and that is the view taken | 
by several High Courts. 
ceeded to deal with this point on a dif- 
ferent aspect. A Division Bench of the 
Punjab High Court in Gulzara Singh v. 
Smt. Tejkaur (AIR 1961 Punj 288) had 
an occasion to consider the scope and ~ 





We have pro- * 


wt 


„ cable to the present case, 
- inclined to go into that 
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ambit of the word ‘heir’ used in Sec. 22 
of the Act. Speaking. for the Bench, 
Dua, J., (as he then was) observed that 
the word ‘heir’ must be construed in a 
broad and general sense so as to include 
Yall these on whom the estate of the de- 
ceased devolves whether on intestacy or 
by means of a testamentary instrument 
like a will. This interpretation, accord- 
ing to the learned Judge, is fully sup- 
portable by a reference to all the sec- 
tions of Chapter III of the Act read to- 
gether is also calculated to promote and 
effectuate the cardinal legislative idea 
or purpose to end or at least to remedy 
the evil of neglect of Hindu women by 
their husbands and after their husbands’ 
death by those who may succeed to or 
inherit their husbands’ estate. The 
learned Judge further held: ; 


“whereas by adopting the rival inter- 
* pretation suggested on behalf of the ap- 
pellant it would not only result in de- 
feating the above purpose but would 
also come into conflict with the rule that 
all the provisions of an Act should be 
read and construed as a whole on that 
all the cognate provisions are harmonised 
and as a matter of fact the rival inter- 
pretation would also tend to give rise 
to certain anomalies which, in my opi- 
nion, cannot easily be attributed to the 
Parliament, 

77. The learned Judge from the pro- 
visions of Sections 22 and 23 of the Act 
gets the dominant idea that whatsoever 
gets the estate of the deceased or a part 
of it must in proportion get, along with 
it, a corresponding obligation or the 
burden of maintaining the dependants 
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+ of the deceased, The view of the learn- 


ed Judge supports the view we have 
Leste on the basis of the texts on Hindu 
aw. 


78. Mr. M. Jagannadha Rao, learned 
counsel for the respondent, with referen- 
ce to the decision in Adiraju Venkata 
Lakshmamma v, Suryanarayanamurthy 
(1979) 2 APLJ- (HC) 104, wherein a simi- 
lar view as in AIR 1961 Punj 288, was 
taken submitted that the interpretation 
put by the learned Judge requires fur- 
ther consideration. As the Hindu Adop- 
tions and Maintenance Act is not appli- 

we are not 
question any 
further. It is suffice for oyr purpose to 
mote that according to the jaw then ex- 
isted the donee or devisee stranger’s lia- 
bility is on par with: the sce ee a 
donee or devisee heir, ~ 


‘culation cf 
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79. In: the result, our answer to the 
reference is that the moral obligation of. 
a father-in-law possessed of separate orj. 
self-acquired . property to.majntain the 
widowed daughter-in-law ripens into a 
legal obligation in the hands of persons 
to whom he has either bequeathed. or. 
made .a gift of his property. 

Reference answered accordingly. 


AIR 1981 ANDHRA PRADESH 109 
FULL BENCH 
ALLADI KUPPUSWAMI, Ag. C. J` 
PUNNAYYA AND GANGADHARA 
RAO, JJ. 

Ushodaya Publications (P) Ltd, and 
others, Petitioners v. Government of 
Andhra Pradesh and others, Respondents. 

Writ Petn. No. 7763 of 1979, D/- 10- 
10-1980.* . 

(A) Constitution of India, Article 19 
(1) (a) — “Freedom of expression” — 
Freedom of press — G. O. Ms. No, 572, 
General Administration (LP.R.) Depart- 
ment D/- 1)-8-1979 — Validity of — Not 
violative of Article 19 (1) (a). 

It is well settled that, though the ex- 
pression “freedom of press” does not 
occur in Article 19 (1) (a), freedom of 
press is a partofthe right of free speech 
and expression and is covered by Arti- 
cle 19 (1) (a), Further freedom of cir- 
newspapers is neces- 
sarily involved in freedom of speech and 
expression and is part of it and hence 
enjoys the protection of Article 19 (1) (a). 
(Case law discussed). (Para 6) 

G. O. Ms. No, 572, General Administ-. 
ration (I. P.R.) Department dated 10-8- 
1979, does not violate Article 19 (1) (a) 
of the Constitution. (Para 12) 

It cannot be said that the G, O. places 
restrictions in the matter of advertise- 
ments and adversely affects the freedom 
of the press. The right to advertise or 
to obtain advertisements of any news- 
paper is not in any way touched by the 
impugned G. O, All that the G., O. does 
is to constitute the Director of Informa- 
tion as the authority to release the 
Government’s advertisements to the 
newspapers in the light of the guide- 
lines issued by it. (Paras 12, 13) 

The Government has got the right to 
give its advertisements to such papers as 


*Decided by Full Bench on order of re- 
ference - made by Ramachandra Rao 
and P. A. Chowdary, JJ., D/- 9-4-1980. 
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it pleases and it is not open to the peti- 
tioners to contend that the Government 
by denying the Government advertise- 
ments to the paper, the freedom of 
press of the newspaper.. concerned is 
violated, (Case law discussed). (Para 14) 


(B) Constitution of India, ‘Article 14 
— Discrimination — G. O. Ms. No. 572; 
Genera] Administration (I. P. R.) Depart- 
ment D/. 10-8-1979 read with guidelines 
— Validity of — G. 0. is not violative 
of Article 14 but the conditions contained 
in Cls. (iii), (v) and. (vii) in guidelines 
are- violative of Article 14, 

G, O, Ms. No. 572, General Administ- 
ration (I.P. R.) Department dated 10-8- 
1979 is. not violative of Article 14 but 
the conditions contained in clauses (iii), 
(v), (vii) in the guidelines issued in 
January, 1980, have to struck dcwn as 
violating Article 14 of the Constitution. 

(Paras 22, 31) 


The mere fact that the discretion. is left 
to a single individual does not violate 
the rule or G. O. concerned, The Dire- 
ctor of Information is a redsonable officer 
and is expected to apply the guidelines 
in a fair and a proper manner, AIR 1971 
Sc 474; AIR 1979 SC 418 and AIR 1974 
sc 1489, Foll. _ (Para 23) 

All that the G. O. says is that all ad- 
vertisements of Government Department/ 
Publie Sector Undertakings/Government 
Companies should be released only by 
the Director, Information, and Public 
Relations Department and the Directo- 
rate of Information and Public Relations 
will release the advertisements to the 
various newspapers keeping in view 
the subject- matter of the ‘advertisement. 
It is open to the Government to adopt 
its own procedure for the release of 
Government Advertisements and the pro- 
cedure adopted i. e., that it should he 
released through one of its’ Depart- 
ments viz., the Director, Information and 
Public Relations cannot be challenged. 

| (Para 18) 


Government. is noz bound 
advertisements to a parti- 
it cannot be denied 
tbat- while giving, advertisements to 
various newspapers the Government 
must do so without exercising any dis- 
crimination in favour of or against any 
particular newspaper. (Para 16) 

It cannot be denied that conditions 
Nos. (i), (ii), (iv) are valid as no Govern- 
ment is expected to give’ its- advertise- 
ments to newspapers which are -antina- 
tional or communal and provokes tension 
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Though the 
te give its 
cular newspaper, 
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between different sections of society. The 
Government is justified:in withholding 
advertisements from newspapers which 
indulge in character-assassination, black- 
mailing and attacks on individuals and 


mud-slinging without proper and truth-* 


ful evidence and intimidation, - (condition 
No. vi) -and which make . abusive and 
slanderous attacks on Government or its 
functionaries, (condition 8), (Para 21) 


However, condition No. (iii) ‘Rabid, 
abusive” has to be struck down 
The expression “rabid” is derived 
from the word “Rabies” and the 
meaning as given in the Oxford Dictio- 
nary is “G” raging, fanatical”. It is dif- 
ficult to decide whether any view ex- 
pressed by the newspaper is fanatical or 
abusive. A newspaper may be fanatical 
about what it considers to be a right 
cause, It may be abusive against what 
it considers to be injurious to the society 
or the community. The same is true in 
respect of condition (v), whether a news- 
paper distorts news for a mischievous 
purpose or not is difficult te determine. 
Firstly whether the way in. which news 
is presented amounts to distortion is it- 
seH difficult to decide and much greater 
difficulty when one has to decide whe- 
ther the alleged distortion is mischie~ 
vous or not. Similarly, when a news- 
paper takes sides with a particular group 
it is difficult to say that it does so for 
the purpose of fomenting group rivalries. 
Again views may vary whether a news 
item amounts to mischievous gossip 
mongering. and sensationalism according 
to the view of different persons concern- 
ed. Therefore conditions (iii), (v), and 
(vii) have to be struck down as violative 


of Art, 14, {Para 21) 
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- Soli J. ‘Sorabii and. C.. _Seetharamayya, 
for Petitioners; ‘Advocate General and 
the Government: Pleader for G. A. D., 
for Respondents, © ~ ‘ 
ALLADI KUPPUSWAMI, ae C. J. :— 
In this writ petition the petitioner chal- 
lenges the validity of G, O. Ms. No. 572, 
General Administration (L P.R.) Depart- 
ment dated 10-8-1979 by which all adver- 
tisements of Government Departments, 
Public Sector Undertakings and Govern- 
ment Companies are -directed to be re- 
leased only by the. Director, Information 
and Public Relations to the various news- 
papers keeping in. view’ the ane 
inatter of. the advertisement. eE 


2. The Ist Ber Ushodaya: : Publi- 
cations (Private) - Limited, owns a lead- 
ing Telugu. daily “BENADU”, which is 
published from: Hyderabad, -Visaka- 
patnam and Vijayawada, The 2nd: peti- 


‘tioner is the Chairman. of the Board of 


aye 


Directors: of the Ist’ petitioner. company 
and is.-the . printer. and '. publisher -of 
Eenadu, Eenadu was. started 'in the year 
1974 ‘and within a period of five years 
it has reached a daily circulation of 
over two lakhs.which, aecording to. the 
petitioner is the highest. circulation for 
a newspaper in. the State, 


3. As the prayer in the Writ Peti- 
tion is to quash the said Government 
Order by the issuance of a writ of certio- 
rari or any other appropriate..writ, it is 
necessary to set out G. O. Ms. No, 572 
in full and it reads thus: 

“G, O. Ms, 572 

; . ORDER ; 

1. As per thé existing practice, all the 
Government Departments: except . the 
Irrigation and Powér Department: includ- 
ing projects ‘wing are issuing advertise- 
ments ‘only through the Director, In- 
formation and: Public’ Relations. The 
bills in respect of advertisement charges 
for all the Departments except! the Irri- 
gation and Power Department ` including 
Projects wing are being settled by the 
Director, Information and Public Rela- 


‘tions’ out .of the budget provision made 


under the Major Head ‘285-Information 
and publicity’, As regards: the public 
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Dated 10-8-1979. | 


` 
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sector“ undertakings - ‘Government: Com- 
panies, ‘all advertisements are, at present 
being issued by them direct to the. news- 
papers.without the media of the informa- 
tion and Public Relations Department. 
The bills in respect of advertisements 
are also being settled by the respective 
Corporations/Companies,-.. 


2, Government have reviewed this 
practice and have now decided that all 
advertisements of Government Depart- 
ments/Public Sector Undertakings/Gov- 
ernment Ccmpanies should hereafter be 
released only by the Director, Informa- 
tion and Public Relations Department. 
It has also ‘been decided that the present 
practice of the Departments indicating 
the newspapers in which the advertise- 
ments should be published should be dis- 
continued. The Directorate of Informa- 
tion and Public ` Relations will release 
the advertisements tothe various news- 
papers keeping in ‘view the _ subject 
matter ‘of tae Advertiséments. à 


ES The. Irrigation“ and Power Depart- 
ment, including Projects wing, who are 
at present: issuing . advertisements direct 
to the newsdapers are requested to issue 
suitable _instructions to all’ the officers 
under its ‘control, including those who are 
specially de egated powers for issue of 
such advertisements, to stop forthwith 
release ‘of. advertisements, direct to the 
newspapers and ‘periodicals. The Irriga- 
tion and Power Department including 
Projects. wing are also requested to take 
immediate action for the transfer of pro- 
vision made in its departmental budget 
towards advertisement charges to Major 
Head ‘285-Information and Publicity’, in 
consultation with the. Finance and Plann- 
ing» Department, 
ARS, : xx XX xx 
. 6. The.Andhra Pradesh State Road 
Transport Corporation and other Cor- 
porations which have empowered their 
Regional Officers to. release advertise- 
ments are  equested to ‘issue necessary 
directives to all such ‘officers immediately 
to stop issue of advertisements directly 
on behalf of the Corporation: All the 
Departments of. Secretariat are requested 
to` issúė Suitable instructions to the Cor- 
porations/Companies “under. -their admi- 
nistrative cantrol for -strict ‘compliance 
of the above orders’ and mark“ copies 
thereof: to this a for. reference 
and record: ` 
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7. This order issued with the concur- 
rence of Finance and Planning vide their 
U. O. No, 2319/FPSP, dated 9-8-1979. 


(By order and in the name of the 
Governor of Andhra Pradesh) 


; Sd, S. R. Rama Murthy, 
Chief Secretary to Government 


4. The affidavit in support of the 
petition is a long one and sets out several 
contentions. As these include allega- 
tions of mala fides against the Chief Mi- 
nister Dr, M. Chenna Reddy, he has 
also been impleaded as the 4th Respon- 
dent; the Ist respondent being the Gov- 
ernment of Andhra Pradesh the 2nd Re- 
spondent, Information and Public Rela- 


tions Departments represented by its 
Secretary and the 3rd respondent, the 
Chairman for the Formulation of 
Advertisements. Respondents 1 to 


4 have filed an elaborate common coun- 
ter-affidavit denying the various allega- 
tions contained in support of the writ 
petition, The 4th respondent has filed a 
separate counter-affidavit , denying the 
allegations of mala fides as against him. 
He has also filed a supplemental coun- 
ter-affidavit dated lith August, 1980.-A 
reply affidavit has been filed by the 
petitioner. It is unnecessary to set out 
in detail the facts and propositions of 
iaw stated by the respective parties in 
these affidavits. The petitioners have set 
out their submissions which are found in 
page 11 of Vol. 3 of the documents placed 
before us and as Sri Soli J. Sorabjee, the 
jearned advocate for the petitioners sub- 
mitted his arguments before us on the 
basis of those submissions, it is sufficient 
to summarise the said submission, But 
before doing so, it is also necessary to 
mention that after the filing of che writ 
petition praying for the issue of a writ 
of certiorari to quash the above G. O., 
the Government in January, 1280, for- 
mulated certain guidelines in regard 
to the advertisement procedure in the 
following terms: 

“GOVERNMENT OF ANDHRA PRA- 
DESH 
-Department of Information 
Relations, Hyderabad. 

ADVERTISEMENT PROCEDURE 

‘1, The Department of Information 
and Public Relations is responsible for 
release of all advertisements in various 
newspapers and periodicals on behalf of 
Government Departments/Public Sector 
Undertakings/Government Companies and 
local bodies. In order to discharge’ this 


and Public 
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responsibility effectively in the interest 
of the various organisations and afford 
opportunity to newspapers to carry the 
contents of advertisements to their re- 
spective readers the Department has 
adopted the following guidelines. 


2. Advertisements will be so inserted 
as to ensure effective and widest possi- 
ble publicity. Political affiliations will 
not be taken into account in placing 
Government advertisements. Advertise- 
ments will not be issued, however, to 
newspapers and periodicals adopting any 
of the following tones, 

(i) Anti National, 

(ii) Communal. 

(iii) Rabid, Abusive. : 

(iv) Provoking tensions between dif- 
ferent sections of the society; 


(v) Distorting news for mischievous 
purpose; 
(vi) Character assassination, black- 


mailing and attacks on individuals or 
mud-slinging without proper and truth- 
ful evidence and intimidation; 

(vii) Fomenting group rivalries and 
quarrels and thereby indulging in mis- 


chievous gossip mongering and sensa- 
tionalism; 
(viii) Abusive and Slanderous attacks 


on Government or its functionaries. 

8. Classified advertisements shall be 
issued to dailies only. 

4. In selecting newspapers for placing 
advertisements the following ` considera- 
tions will be taken into account, 

(a) Regularity and timely issue; 

(b) Coverage of readers from different 
walks of life, particularly in the case of 
State Campaigns. 

(c) Reaching specific sections of a peo- 
ple as effectively as possible depending 
upon the message of advertisement; 


‘(d) To use only newspapers and perio- - 


dicals with a minimum paid circulation 
of 2,000 copies. 

Exceptions would be made in the case 
of the following :— 

(1) Telugu dailies published from places 
other than Hyderabad city, Vijayawada 
and Visakapatnam and Urdu dailies pub- 
lished from within the State. In these 
cases minimum paid circulation should 
be 1,000 copies, 

(ii) In the case of periodicals which are 
specialised scientific and technical 
journals, the minimum paid circulation 
should be 500 copies. 

(iii) The newspapers and periodicials 
should have uninterrupted and regular 
publication as follows: 


1981 
(i) Dailies and Weeklies 


and Fortnightlies - 6 months 
‘- (ii) Monthlies and :quar- . > : 
terlies . $ 2 years 
. (üi) Six monthlies and . 

annuals, - - 3- years 


` Production Standards : The follow- 
ing specification shall apply: 


' A` daily newspaper should have a 
minimum of four pages daily and should 
be having size not less than 45 Cm x 7 
standard column width or equivalent 
printed space. Weeklies and Fortnightlies 
should have, the following size and 
number, of pages : 





Printed Ares not less than ` Minimum No. of 
pages. 
6 or equivalent 


printed space. 


30 am. x4 cols. 





20 om. x 3 cols. -= B do. 
15 om. x 2 cols. 24 do. 
3 Periodicals - other than weeklies and 


Fortnightlies should have. the toowina 
size and number of pages. 


Size. ` Minimum No. of 
l í pages. : 
20 cm. x 3 cols. 32 
15 am. x 2 cols. - 40 





- All the dailies and periodicals which 


desire to be considered for inclusion : in > 


- media list; should furnish either C. A or 
A.-B. Œ., certificate on or before’ 31st 
March, : The circulation figures if proved 
incorrect will render the papers/perio- 
cals ineligible for. advertisements. 

: : Sd: BN. Raman; - 
Principal Secretary, 
(SW and 1 and PR) 
5. The submissions relate not only to 
the validity of the G; O. Ms. No, 572, 

‘but also to-the above guidelines laid 
down by the Government. -The submis- 
sions of the learned counsel for the 
petitioners - -may be _ Summarised as fol- 
lows: . i 

1. The G. O. read with the guidelines 
places restriction in the matter of adver- 

-tisements and adversely affects the free- 
dom of the press because advertisements 
are the main source of revenue of news- 
papers and are also one of the factors 
for circulation, Any restraint on circula- 
tion or advertisement howsoever impos- 
ed, is.a.restraint on the. freedom of the 
press which is included.in the freedom 

- of. spẹeeh and expression guaranteed by 

- Article,19 (1) (a) of the Constitution, 

1981 Andh. Pra/8 V. -6—13 : 
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. 2. The G, O. read with the guidehnes 
is violative of Article 19 (1) (a) of the 
Constitution inasmuch as- 


(a) they are not law and the first pre- 
requisite for a valid restriction of the 
fundamental rights guaranteed under 
Article 19 including freedom of expres- 
sion under Article 19 (1) (a) is that there 
must be a law or some legislative au- 
thority for the restriction imposed. 


(b) The restrictions imposed go 
beyond the permissible heads under 
Article 19 (2), 

(c) the restrictions imposed are un- 
reasonable because of the vagueness and 
imprecision and lack of definiteness in 
the factors disqualifying a newspaper 
from - receiving advertisements, and also 
because of the absence of requisite pro- 
cedural . safeguards, such as a right to 
notice and hearing, absence of any ma- 
chinery fer redress or correction of an 
adverse decision by way of appeal or 
revision, and conferment of absolute dis- 
cretion in a single individual. 

_(3) The G. O, is violative of Art. 14 inas- 
much as it confers discretion which is 
unregulated by law in respect of a funda- 
mental right. It is also violative of 
Article 14 for the reasons set out in 
2-(c). i : : 
(4) The criteria adopted by the G, O. 


for the release of advertisements are ir- 


rational and not germane to the object 
of issuing advertisements, which is to 
ensure the widest publicity for the ad- 
vertisemenis. The relevant factor of 
circulation is ignored, 

(5) The G. O. has been implemented 
in a discriminatory manner, The parti- 
culars of discrimination have been set 
out in para 9 of the petition, l 

(6) The impugned G. O. has been is- 
sued mala fide and with the ulterior ob- 
ject of punishing “Eenadu” for its strong 
and constant criticisms of the ` State 


Government and its Ministers, 


6. The first question for consideration 
is whether the impugned G, O. read with 
the guidelines~ issued subsequently in- 
fringes the petitioner's fundamental 
right to freedom of expression under 
Article 19 (1) (a) of the Constitution, It 


-is well settled ‘that, though the expres- 


sion ‘freedam of press’ does not occur in 
Article .19 (1) (a), freedom of Press ` is 
a part of. the right of free speech and 
expression -and is covered by Art. 19 (1) 
ae Freedom of Press is nothing but 
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an aspect of freedom of speech and ex- 
pression and is an integral part of free 
speech and expression and is the same 
right applicable in relation to the press, 
In this connection it is sufficient to refer 
to the decisions in Express News Papers 
Case, AIR 1958 SC 578, Sakal papers (P) 
Ltd. v. Union of India, AIR 1962 SC 305; 
Bennett Coleman & Co. Ltd.'v, Union of 
India, AIR 1973 SC 106 and the recent 
decision of the Supreme Court in Maneka 
Gandhi v.-Union of India, AIR 1978 SC 
597, Further freedom of circulation of 
‘newspapers is necessarily involved in 
‘freedom of speech and expression ‘and is 


‘part of it and hence enjoys; the protec-- 


tion of Article 19 (1) (a), vide’ Romesh 
Thappar’s case, AIR 1950 SC 124. It is 
contended on behalf of the; petitioners 
that the impugned G. O. by directing 
that the advertisements to be made by 
Departments of Government, Govern- 
ment Companies etc, should be left to 
“the discretion of the’ Director Informa- 
tion and Public Relations, shas a direct 
and immediate effect on the circulation 
of the petitioners’ newspaper and thus 
infringes the right of the; freedom of 
press guaranteed under Article 19 (1) -(a) 
of the Constitution and the restrictions 
imposed are- not reasonable! restrictions 
within the meaning of Article 19 (2) of 
the Constitution. On the | other hand, 
the contention of the learnéd- Advocate 
General on behalf of the the Government 
is that the Government like any other 
individual has the. right to determine the 
mode and manner in which iits advertise- 
ments should be made in néwspap®rs in- 
cluding the selection. of the| newspapers 
in which the advertisements should be 
made and that there is no, fundamental 


right for any newspaper to} demar:d that ` 


the Government should give any or. all 
_ of its advertisements to that newspaper. 
It, is, therefore, submitted that the fur- 
ther question whether the, restrictions 
imposed by the G, O. are oe or 
not does not arise, 

7. Hence it has first to bë considered 
whether any fundamental ‘right of the 
petitioners is infringed by the impugned 
G. O. Shri Soli J; Sorabji, the counsel 
for the petitioners, relied ori Sakal papers 
“(P) Ltd. v. Union of India, AIR’ 1962 SC 
305, and Bennett Coleman & Co, Ltd. v. 
Union of India, AIR, 1973 SC 106 in sup- 
port of the contention, that there is an 
infringement of the freedom of press by 
reason. of the impugned G. O, ` 

8. In Sakal Papers (P) Ltd. v. Union 
of India (supra) the Supreme Court had 
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to consider the constitutionality of the 
Newspaper (Price and Page) Act (1956) 
and the Daily Newspaper (Price and Page) 
Order (1960), The effect of the Act and 
of the impugned order was to regulate 
the:number of pages according to the 
price charged, to ‘prescribe the number 
of. supplements to: be published and to 
prohibit the publication -and sale of 
newspapers in contravention of, any 
Order, made under Section 3 of the Act, 
The Act .also provided for regulating by 
an order under Section 3 the sizes and 
area of advertising matter in relation to 
the other matters contained in a news- 
paper, It was held that Section 3 ({) of 
the Act in so far as it permitted the al- 
location of : space to advertisements, 
directly affects the freedom of circula- 
tion. The Supreme Court observed: 


"If the area for advertisements is 
curtalied the price of the newspaper will 
be forced up. If that happens, the cir- 
culation will inevitably go down. This 
would be no remote, but a direct con- 
sequence of curtailment of advertise- 
men 

The Sum Court pointed aii ihat 
the guarantee of freedom of speech, and 
expression would be impinged either by 
placing restraint upon it directly or by 
Placing’ restraint upon something which 
is an essential part of that freedom, The 
freedom of a newspaper to publish any 
number of pages or to circulate it te any 
number of persons is each an. integral 
part of the freedom of -speech and ex- 
pression. A restraint placed upon either 
of them would be a direct infringement 
of the right of freedom of speech and 
expression. ' -Z 


. 9. In Bennett Coleman & Co. Ltd, v. 
Union of India, (AIR 1973 SC 106) (supra) 
the petitioners challenged the > Import 
Policy for Newsprint for the year 1972- 
73. Under the Newsprint Policy no news- 
paper or new edition could be started 
by a common ownership unit even, with- 
in the authcrised quota of newsprint. 
Secondly, there was a limitation of the 
maximum number of pages to 10, Third- 
ly no interchangeability was . permitted 
between. different papers of common 
ownership unit or different editions of 
the same paper. Fourthly, allowance of 
20 per cent increase in page level up to 
a maximum of 10 has. been given to 
newspapers with less than 10 pages. 
challenged as 
constituting infringement of the -right of 
freedom of speech and expression gua- 


_ stitution. 
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ranteed by Article 19 {3}: fa) ‘of the Con- 
The S: upreme Court observed 
that the law’ which lays excessive and 
prohibitive burden which would. restrict 
the circulation of a newspaper will not 
be saved by Article 19 (2). If the area 
of advertisement is restricted price of 
paper goes up, If the price goes up cir- 
culation will go down. This was held 
in Sakal Papers case (AIR 1962 SC 305) 
(supra) to be-the direct consequence of 
curtailment of advertisement. The 
freedom of a newspaper to publish any 
number of pages or to circulate it to any 
number of persons has been held by 
this Court to be an integral part of the 
freedom ‘of speech and expression, This 
freedom is violated by placing restraints 
upon it or by placing restraints upon 
something which is an essential part of 
that freedom.. A restraint on the num- 


-ber of pages, a restraint on circulation - 


and a restraint on advertisements would 
affect the fundamental rights under Arti- 
cle 19 (1) (a) on the aspect of propaga- 
tion,. publication and circulation, The 
Supreme Court after considering the 
‘various provisions of .the Newsprint 
‘Import Policy held that the effect and 
consequence of the impugned policy upon 
the newspapers is to directly control the 
growth and circulation of newspapers, 
It is also observed that the direct effect 
is that newspapers are deprived of their 
area of advertisement and exposed to 
financial loss and hence the direct effect 
is that freedom of speech and expression 
is infringed. They pointed out that if 
as a result of restriction on page limit 
the newspaper will have to Sacrifice ad- 
vertisements and thus weaken the link 
of financial strength, the organisation 
may crumble, ' The loss on advertise- 
ments may not only entail the closing 
down but also affect the circulation and 
thereby impinge on freedom. of speech 
and expression, 


10. It is argued on behalf of the peti- 
tioners that under the impugned G. O. 
the Director, Information and Public Re- 
lations, is given the discretion to choose 
the newspapers in which the advertise- 
ments by the Government or Govern- 
ment companies etc., are to be made. In 
the affidavit in support. of the writ 
petition it is pointed out that Eenadu 
was not given several advertisements 
which were released to other Telugu 
` newspapers, ' The Visakapatnam Muni- 
cipality, which used to release all its 
advertisements to the petitioner’s news- 
paper, ceased’ to give the advertise- 
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‘only modification made by the Govern- 
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ments after the-G, O. to the petitioners, 
The total revenue from the : advertise- 
ments from the Government which the 


newspaper lost was: nearly rupees five 
lakhs for the months of- September, 
October and November, 1979. It is, 


therefore, argued on the strength of the 
above dezisions that the direct effect of 
the above G. O; was to reduce the ad- 
vertisements given to Eenadu which will 
have the direct effect of reducing. its 
circulation and thereby its freedom gua- 
ranteed under Article 19 (1) (a) is af- 
fected.: 


11. We do not think that the above 
decisions are of any assistance to the 
petitioners. In those cases restrictions 
on the right to advertise in the news- 
papers were placed by reducing the 
number of pages or placing limits on the 
area of advertisements and other me- 
thods.' In this case, however, the G, O.,. 
does not seek to place any such restric- 
tion on the petitioners’ right to advertise, 
All that the G. O. does is to empower 
the Director, Information and Public Re- 
Jations, to chose the newspapers ‘in which 
the advertisements of Departments of ` 
Governments or Government Companies 
etc., have to be made. Even before the 
G. O. the departments of Government 
and Government Companies were free to 
choose the newspapers to which they 
The 


ment Order was to see that these adver- 
tisements were made through the ma- 
chinery of the Director, Information and 
Public Relations who was given the 
power to choose the newspapers, We do 
not find any observation of the Supreme ' 
Court in any of the decisions relied on 
by the petitioners to the effect that the 
newspapers have a right to demand and 
obtain advertisements from the Govern- 


_ ment or any other individual of that the 


Government has no right to choose the 
newspaper in which it would advertise, 
On the other hand, in Hamdard Dawa- 
khana v. Union of India, AIR 1960 SC 
554 it was observed that while advertise- 


‘ment is no doubt a form of speech, 


when it takes the form of a commercial 
advertisement, it no longer falls within 
the concept of freedom of speech for the 
object is not propagation of ideas — 
Social, political or economic or further- 
snce of literature or human thought; but 
the commendation of the efficacy, value 
and. importation of certain goods. As has 
been repeatedly observed the State can 


‘enter into a contract with any person it 
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chooses and no person has aright to in- 
sist that the Government must enter into 
& contract with him, vide E. È. & C. Ltd. 
v. State of West Bengal, AIR 1975 SC 
266 at P, 268. The petitioners have no 
right .to insist that the Government 
should give their -advertisements to the 
petitioner which, in other words, means 
that the State should enter into.a con- 
tract of advertisement with, the peti- 
tioners, In the recent decis‘on of the 
Supreme Court in Maneka Gandhi v. 
Union of India, AIR -1978 SC 597 the Su- 
preme Court observed that it is not 
enough that a right claimed by the peti- 
tioner flows or emanates from a named 
fundamental right or that its; existence is 
necessary im order to make ‘the exercise 
of the named fundamental right mean- 
ingful and effective. Every activity which 
facilitates the exercise of a named funda- 
‘mental right is not necessarily compre- 
hended in that fundamental: right nor 
can it be regarded as such merely be- 
eause it may not be possible otherwise 
to effectively exercise that [fundamental 
tight. The test which must be applied is 
whether. the right claimed by the ‘peti- 
tioner is an integral part of named 
fundamental right or partakes of the 

' game basic nature and character as the 
named fundamental right so:that the ex- 
ercise of such right is in reality and sub- 
stances nothing but an instance of the 
exercise of the named fundamental right, 
It went on to observe that every activity 
that may be necessary for: the exercise 
of freedom of speech- and expression or 
that may facilitate such exercise or make 
it meaningful and effective cannot be 
elevated to the status of a. fundamental 

` right as if it were part of the fundamen- 
tal right of free speech and expression. 
Otherwise, practically every activity 
would become part of some fundamental 
right or the other and the object of mak- 
ing certain rights only as ; fundamental 
rights with different permissible restric- 
tions would be frustrated, | 


_ 12, We have no hesitation in- rejecting 

the first contention of the petitioners 
| that the G. O, places réstrictions in the 
\matter of advertisements and adversely 
‘affects. the freedom of the press and thus 
| Violates Article 19 (1): (a) of the Consti- 
tution, 


13, The’ ekte relied Pee 
upon the decision iri In re Kerala Educa- 
tion’ Bill, ATR 1958 SC: 956' in which the 


Supreme Court held that clauses 14 and. 


18 of the Kerala Education Bill ‘cffended 
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Article 30 (1) of the Constitution. In that 
case it was contendéd..that clauses 6, 7, 
9, 10, 11, 12, 14, 15 and 20. which relate 
to the management of aided schools vio-' 
lated Article 30 (1) of the Constitution 
under which the minorities are entitled - 
to establish and administer’ educational 
institutions of their choice. It was argu- 
ed before the Supreme Court that though 
there is no right in any minority to get 
aid, if the State chooses to grant aid, then 
‘I have money and I 
shall distribute aid but I shall not give 
you any aid unless you surrender, to me ` 
your right of Administration.’ The State 
must not grant aid in such manner as 
will take away the fundamental right 
of the minority community under Arti- 
cle 30 (1). It was submittted, that. re- 
cognition and grant of aid is a Govern- 
mental function and, therefore, the State 
cannot impose terms as. conditions prece- 
dent to the grant- of recognition or aid, 


. which will be violative of Article 30 (1). 


Dealing with this argument, the Supreme 
Court ‘observed that clauses other than 
clauses 14 and 15 were permissible regu- 
lations: which the State may impose on = 
the minorities as-a condition for grant- 
ing aid to their educational - institutions. 
Clause 14. enabled the Government to 
take over the management for a period 
of not exceeding 5-years in certain con- 
tingencies and in case of emergency take 
over the management even without giv- 
ing notice to educational agency and 
‘under clause 15 the Government of 
Kerala had the power to acquire any 
category of aided schools in any. specifi- 
ed area or areas, if they are satisfied that 
for standardising general . education in 
the State of Kerala or. for improving the- 
level of literacy in any. area or. for more 
effectively managing the aided educa- 
tional institutions in ‘any. area or-for 
bringing education of any category under 
their direct control, -if in the public 
imterests it was necessary to do.so, The 
Supreme Court held that these two 
clauses were totally destructive of the 
right of a minority to establish and 
administer institutions under Article 30 
(1) and were therefore. ultra vires, It was 
argued by the petitioners that in | the . 


above case the Supreme Court observed Bt 
that though there was not right in the ._ 


minority institutions to ask for aid, when 
such aid. is granted, it. was not, „open to 


the State Government to impose ‘the con~ 
ditions which would affect the 


mental rights of the minority. institutions oe 
-under . Article “30: (1). 


funda- ` l 
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though the petitioners or any other 
newspaper has no right to insist that the 
Government should give their advertise- 
ments to them, it is open to them to con- 
tend that while giving advertisements, it 
is not open to the State Government to 
impose conditions which would deprive 
the newspapers of their fundamental 
right to freedom of press under Art. 19 
(1) (a) of the Constitution. In our view, 
the present case bears no resemblance to 
the facts in In Re Kerala Education Bill 
(AIR 1958 SC 956) (supra), In that case 
before the Supreme Court it was found 
that clauses 14 and-15, which enabled 
the Government to acquire the aided 
schools to take over their management, 
completely destroyed the fundamental 
right guaranteed under Article 30 (1) of 
the Constitution, -In this case we are un- 
able to see how merely by the . State 


leaving it. to the Director, In- 
formation and:. Public Relations 
to give -.Government advertise- 


ments to newspapers, the freedom of the 
press or any other newspaper is affected. 
;As we have already observed, the right 
pe advertise or to obtain advertisements 
iof any newspaper is not in any way 
‘touched by the impugned G. O. All that 
ithe G. O. does is to constitute the 
\Director of Information as the authority 
|to release the Governments advertise- 
iments to the newspapers in the light of 
‘the guidelines issued by it. 

14, In this connection, it may be 1 use- 
ful to refer to the decision of the ` Su- 
preme Court in Railway Board, New 
Delhi v. N. Sihgh, AIR 1969 SC 966 
where the Supreme Court had to con- 
sider whether the right to free speech is 
affected by preventing persons from 
holding meetings in the railway premises. 


The Supreme Court held that there`is no - 


right to hold meetings on private proper- 
ty belonging to others. In the same way, 


the Government has got the right to give - 


its advertisements to such papers as it 
pleases and it is not open to the peti- 
tioners to contend that’ the Government 
by: denying the Government advertise- 
ments to the paper, the freedom of press 
jof the newspaper concerned is violated. 


15. Contention 2 (a): It is contended 


that the G. O, read with the guidelines’ 


is violative of Article 19 (1) (a) inasmuch 


` as they are not law and the fundamental 


rights guaranteed under Article 19 of the 
Constitution cannot be restricted other- 
wise than by a law. It is unnecessary to 


consider this contention, as we have ‘al-- 


ready. held that. no- fundamental., right 
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under Article 19 (1) (a) is violated- by’ the 


- impugned G. O. For the same reason it 


is unnecessary to go’into*the contention 
2 (b) that the restrictions imposed go be- 
-yond the permissible heads under Art. 19 
(2) (b) and (c)-and that they are un- 
reasonable because of the vagueness and 
imprecision end also because: of the ab- 
sence of procedural safeguards ete, 


16. This leads us to the third conten- 
tion viz., that the G. O. is violative of 
Article 14. Though we have held that 
the Government is not-bound to give its 
advertisements to the petitioners, it can- 
nat be denied that while giving, adver- 
tisements to various newspapers the 
Government must do so without exercis- 
ing any discrimination in favour of or 
against any particular newspaper. In the 
decision in Ramana v, I. A. Authority of 
India, AIR 1979 SC 1628 quoting the ob- 
servations of Justice Mathew in V. Pun- 
nuen Thomas v. State of Kerala, AIR 1969 
Ker 81 (FB) the See Court observ- 
ed: : 


“The Government is not and should be 
as free as an individual in selecting the 
recipients for its largess. Whatever its 


activity, the Government is still -the 
Government and will be subject to re- 
straints, inherent in its position in a 


democratic. society, A democratic Gov- 
ernment cannot lay down arbitrary and 
capricious standards for the choice of 
persons with whom alone it will deal.” 

The Supreme Court further observed 
that it must ke taken to be the law that 
where the Government is dealing with 
the public whether by way of giving jobs 
or entering into contracts or issuing 
quotas or licences or granting other 
forms of largess, the Government cannot 
act arbitrarily at its sweet will and Jike 
a private individual, deal with any per- 
son it pleases, but its action must be ìn- 
conformity with standard or norm which 
is not arbitrary, irrational or irrelevant. 
The power or discretion of the Govern- 
ment in the matter of grant or largess. 
including award of jobs, contracts, , quotas, 

licences, ete, must be confined and struc- 
tured by rational, relevant and non-dis- 
criminatory standar i or norm and if the 
government departs from such standard | 

or norm in any particular case or cases, 
the action of the Government would be 
liable to be. struck down, unless it can_ 
be shown by the Government that the 
departure was not arbitrary, . but was | 
based, on some. valid. principle which, in. ` 
itself, .was ‘not irrational, unreasonable Pi 
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or discriminatory. The same view was - 


expressed in E. E, & C. ‘Ltd. v. State 
of West Bengal, AIR 1975 SC 266 at 
page 268 where it was argued that the 
Government has absolute’ right to enter 
into a contract with anyone it chooses, 
the Supreme Court observed that the 
Government is not like ‘a private indi- 
vidual and can pick and choose a person 
to whom it will dea) and it cannot, with- 
out adequate reason, exclude any person 
from dealing with it. The’ activities of 
the Government have a, public element 
and therefore there should be . fairness 
and equality. The State need not enter 
wto any contract with any one but if it 
does so, it must do so fairly without dis- 
crimination and without unfair proce- 
dure. In view of these decisions, the 
learned Advocate General fairly conced- 
ed that it is open to the petitioners to 
attack the G. O, on the ground of dis- 
crimination and violation: of Article 14 of 
the Constitution. 

17, In the course of its administration 
the Government realise revenue amount- 
ing to crores of rupees, The Govern- 
ment. which derives these amounts from 
people is bound to use it for the benefit 
of the people without any discrimination. 
The Government is the !guardian of the 
finances and it has a sacred duty to use 
State funds for the benefit of all con- 
cerned. Ht should not use the large sums 


in its hands either to favour an indi-. 


vidual or a particular group of indi- 
viduals or refuse to make those funds 
available on illegitimate grounds. The 
Government. spends a considerable por- 
tion of. the funds in its‘ hands in paying 
for Government advertisements. The 
purpose of issuing advertisements is to 
educate the public about the activities of 
the Government, to promote its policies, 
and in cases where the! Government or 
Government Companies are carrying on 
business or trade to advertise its wares. 
Tt is not expected of the Government to 
exercise this power in order to favour 
one set of newspapers or to show its dis- 
pleasure against another section of the 
press. It should not use the power over 
such large funds in its, hands to muzzle 
the press or as a weapon to punish 
newspapers which criticise its policies 
and actions. It’ has to use the funds in 
a reasonable manner consistently with 
the object of the advertisement viz, to 
educate and inform the: public about the 
activities of the Government, 


18. At the same time it’ has to be re- 
membered that, as pointed out in Time 
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v. Hill, (1967) 385 US 374 that the con- 
stitutional guarantee of freedom of 
speech and preśs is not for the benefit of 
the press so much as for the benefit əf 
the people, As pointed out by the Su- 
preme Court in M. S. M. Sharma v, Sri 
Krishna Sinha, 1959 Supp (1) SCR 806 at 
P. 838: (AIR 1959 SC 395), 


“The liberty of the press in India 
stands on no higher footing than the 
freedom of speech and expression of a 
citizen and that no privilege attaches to 
the press as such, that is to say, as dis- 
tinct from the freedom of the citizen.” 


The Supreme Court referred to the deci- 
sion of the Privy Council in Arnold v, 
Emperor (AIR 1914 PC 116) in which the 
Privy Council observed: 


“Their Lordships regret to find that 
there appeared on the one side in 
this case the time worn fallacy that some 
kind of privilege attaches to the profes- 
Sion of the press as distinguished from 
the members of the public. The freedom 
of the journalist is an ordinary part of 
the freedom of the subject, and to what- 
ever length the subject in general may 
go, so also may the journalist, but apart 
from statute law, his privilege ‘is no 
other and no higher. The responsibilities 
which attach to his power in the dis- 
semination of printed matter may, and 
in the case of a conscientious journalist 
do, make him more careful but the range 
of his assertions, his criticisms, or his 
comments, is as wide as, and no wider 
than that of any other subject, No privi- 
lege attaches to his position.” 


In the light of these principles, it has to 
be seen whether the G. O. read with the 
guiding principles is violative of Art. 14 
of the Constitution. If we take the G. O. 
by itself, all that it says is that all 
advertisements of Government Depart- 
ments/public sector, undertakings/Gov- 
ernment Companies should be released 
only by the Director, Information and 
Public Relations Department and the 
and Public 
Relations will release the advertisements 
to the various newspapers keeping in 
view the’ subject-matter of the  adver- 
tisement. It was submitted by the learn- 


ed Advocate General that the Govern-'! , 


ment has the right to decide upon the 
total amount to be spent on advertise- 
ments and it was felt that if each de- 
partment was given the power to release 
advertisements independently to the 
newspapers, the Government was finding 
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it difficult to control the total expendi- 
ture. It was, therefore, felt-that it would 
be better to canalise the release. of 
- advertisements through a single depart- 
ment viz., the Director, Information and 
Public Relations. . The G, O. by itself 
does not discriminate between one news- 
(paper and another newspaper. We are 


of the view that it is open to the Gov- - 


ernment to adopt its own procedure for 
the release of Governmént Advertise- 
ments and the procedure adopted ie. 
that it should be released through one of 
its Departments viz., the Director, Infor- 
mation and Public Relations cannot be 
challenged. 

19. It was submitted that the power 
to select the newspaper is left to the en- 
tire discretion of a single individual viz., 
the Director, Information and Public Re- 
lations.. No guidelines are prescribed, 
There is no procedural safeguard. There 
is no right of appeal or revision to a 
higher authority, Thus an unfettered 
and unguided power is given to the 
Director Information and Public Rela- 
tions to choose the newspaper to which 
the advertisements had to be released 
end even to refuse to release the adver- 
tisements and the G. O, is therefore vio- 
lative of Article 14. It was submitted 
that though -guidelines were issued . in 


January, 1980, the validity of the G. O.. 


must be judged without reference to the 
guidelines. We are unable to agree. It 
is no doubt true that at the time when 
the writ petition was filed, there were 
no guidelines and even assuming that 
the Government Order could have been 
attacked as violating Article 14 in the 
absence of any guidelines as it gave an 
unfettered and unguided power to the 
Director to-'release the advertisements, 
we cannot ignore the circumstance that 
subsequent to the filing of the writ peti- 
tion, the Government have formulated 
-certain guidelines in January, 1980. The 
validity has, therefore, to be judged 
with reference to: the guidelines, 

20. In paragraph 4 of the G. O. the 
considerations © iù selecting the news- 
papers for placing advertisements are 
laid down, They are. regularly and time- 
ły issue; coverage of readers from dif- 
ferent walks of life, particularly in the 
ĉase of State Campaigns; ‘reaching speci- 
fic sections of people as: effectively -as 
possible depending upon the message of 
advertisements; -and to use only news- 
papers and periodicals with a: minimum 
paid circulation of 2,000 copies. It can- 
not be’ denied that these considerations 
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are relevant and germane in the matter 


of releasing Government advertisements- ~ 


and it was not even sought to be e argied 
that these considerations are “4yrelevant, 
Exceptions are also made in the case of 
Telugu | dailies s published from places 
other than. = “iyderabad city, Vijayawada 
and_-V; iSakhapatnam and Urdu dailies 


“which the minimum circulation is stated 


to be 1,000 copies. This exception is also 
proper as it cannot be expected that 
newspapers in small towns and cities can 
have as much circulation as in the big- 
ger cities and towns like Hyderabad, and 
Vijayawada etc. Similarly Urdu dailies 
cannot be expected to have the same cir 
culation as other newspapers, It was 
sought to be argued that circulation must 
be the sole criterion for the advertise- 
ment as the object of the Government is 
to reach the maximum number of 
readers, Buz at the. same time, it cap- 
not be ignored that if circulation is the- 
only criterion, the smaller newspapers 
will be completely denied all Govern- 
ment advertisements, It is also the peti- 
tioners’ case that advertisement is one of 
the important sources of revenue for a 
newspaper. If this source is denied, all 
the smaller newspapers will be wiped 
out of existence resulting in the mono- 
poly of a few newspapers. only. Similar- 
ly the exception in case of scientific and 
technical journals for which a minimum 
of 500 copies is prescribed is also justi- 
fied. There are further conditions re- 
garding uninterrupted and regular publi- 
cation and production standards all of 
which are relevant in considering whe- 
ther the “Government should releasa 
advertisements to such- newspapers or. 
not. 


` 21. The main attack was on’ the condi- 
tions imposed in paragraph No, 2 of the 
G. O. After observing that the advertise- 
meénts will be so inserted as to ensure 
effective and widest possible publicity 
and political affiliations will not be taken 


into account in placing Government 
advertisements, various other conditions 


are imposed for issuing advertisements. It 
is stated that advertisements will not be 
issued to newspapers and periodicals ad- 
opting any of the following tones, 


O ‘Anti-national. 

Gi) Communal. 3 

- (iii) Rabid, abusive, 

__ üv) Provoking tensions between differ, 

ent sections cf the society. 

. (v) Sere news for aa 
purpose, 
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(vi) Character assassination, blackmail- 
. ing and attacks on individuals or mud- 
slinging without proper and truthful 
evidence’ and intimidation. 

(vii) Fomenting group rivalries and 
quarrels and. thereby ~ indulging in mis- 
chievous gossip mongering ~ and _ sensa- 
tionalism. ` 

(viii) Abusive and 
on Government or its functionaries. 

It cannot be denied that: Conditions Nos. 
(i), Gi), (iv) are valid as no Government 
is expected to give its advertisements to 
newspapers which are anti-national or 
communal and provoke tension between 
different sections of society. We are also 
of the view that the Government is justi- 
fied in withholding advertisements from 
newspapers which indulge in character- 
. assassination, blackmailing and attacks 
on individuals and mud-slinging without 
proper and truthful evidence and inti- 
midation, (Condition No. vi) and which 
make abusive and slanderous attacks on 
Government or its functionaries. (Condi- 
tion No, 3). One cannot legitimately ex- 
pect the Government to give its adver- 
tisements to those newspapers which 
make abusive and slanderous attacks on 
the Government and its functionaries in 
effect paving way for others to make 
abusive and slanderous attacks, This is 
not to say that the Government should 
withhold attampts which. are inhere of 
its policies, We, however, agree with the 
submission that Condition, No, (iii), ‘Rabid 
abusive’ has to be struck! down. The ex- 
pression ‘rabid’ is derived from the word 
‘Rabies’ and the meaning as given in the 
Oxford Dictionary is ‘G’ raging, fanati- 
cal. ‘It is difficult to decide whether any 
view expressed by the- newspaper is. 
‘anatical or abusive. A newspaper may 
(be fanatical about what: it considers te 
[be a right cause, It may be abusive 
` jagainst what it considers to be injurious 
ito the society or the community. The 
same is true in respect of condition (v), 
\whether a newspaper distorts news for 
a mischievous purpose or not is diffi- 
cult to determine. Firstly whether the 


way in which news is presented amounts - 


to distortion is itself difficult to decide 
and much greater difficulty when one 
has to decide whether the alleged distor- 
tion is mischievous or‘ not. Similarly 
when a newspaper takes, sides with a 
‘\particular group it is difficult to say that 


it does ‘so- for the purpose of fomenting 


group rivalries, Again views may vary 
whether’ a..news item. amounts to mis- 
chievous gossip mongering and sensa- 


slanderous attacks f 
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tionalism according to the view of dif-! 
ferent persons concerned, Wè are, there- 
fore, of the view that conditions (iii), 
(v) and (vii) have to be struck down as 
violative of Article 14 of the Constitu- 
tion. In this connection reference may 
be made to the Advertising. Policy- of 
the Government of India which was 
.issued to the Directorate of Advertising 
and Visual Publicity. In that policy it 
was said that advertisements will not be 
issued to newspapers and periodicals 
which incite communal passions to 
preach violence or offend socially -accept- 
ed conventions of public decency and 
morals, Jt was also provided that poli- 
tical affiliations will not be taken into 
account in placing Gaye ment advertise- 
ments. 


22. For all the reasons stated above,, 
we are of the view that the G. O. is not 
violative of Article 14 but the conditions 
contained in clauses (iii), (v), (vii) in the 
guidelines have to be struck down. as 
violating Article 14 of the Constitution. 


23. It was contended that even while 
laying down the guidelines, the Director 
is still made the final authority as to 
whether the advertisements. should ba 
given to a particular newspaper or not, 
For this reason the guidelines have to be 
struck down as Violating Article 14. It 
has, however, to be remembered that the 
Director of Information is a reasonable 
officer and is expected to apply the 
guidelines in a fair and proper manner. 
In such circumstances, it has been laid 
down in a number of cases by the Su- 
preme Court that the mere fact that the 
discretion is left to a single individual 
does not. violate the rule or G. O. con- 
cerned vide C, Lingam v. Government of 
India, AIR 1971 SC 474, Khatki Ahmed 
v. Limdi Municipality, AIR 1979 SC 418, 
Vishnu Dayal v. State of U. P., AIR 1974 
SC 1489, Dwarka Prasad v. State of 
U. P., AIR 1954 SC. 224 see also the re- 
cent decision of a bench of this Court in 
W. P. No. 7584 of 1979, dated 19-8-1989: 
(reported in AIR 1981 Andh Pra 8) we 
would, however, like to observe that hav- 
ing regard to the fact that the revenue 
of the newspapers will be affected by 
several lakhs of rupeés due to the deci- 
sion of the Director of Information in 
choosing tó give advertisements or not, 
it would be desirable to make a provi- 
sion by way of an appeal or revision by 
an aggrieved: ‘newspaper to the Govern- ` 
ment... Even as it is, the act of the 
- Director being only an administrative 
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act, we are of the view.that it is open, 
even in: the present situation, for an. ag- 
grieved party to make a „representation 
to the Government. against. any adverse 
order of the Director of Information. But 
_ it would. be desirable.if a provision by. 

way of appeal, or. revision is made as of 

right.. <. : 
' . 24..The next submission is that though 
the G. O. on the face of it, may not be 
discriminatory, there was hostile discri- 
mination against the petitioners in imple- 
menting the G..O, In the affidavit filed 
in support of the. petition it is . stated 
` that during. the months of September to 
December, 1979, seven . advertisements, 
the particulars of which are given in 
paragraph 9, were not given to Henadu 
which were released: to other Telugu 
newspapers. By the systematic denial of 
advertisements -to Eenadu, 
enue of nearly five lakhs of rupees dur- 
ing -this period. 
that the Visakhapatnam Municipality 
used to release all its advertisements te 
Eenadu but after G. O. ‘the ‘advertise- 
ments of the. said Municipality are not 


being given’ whereas they are being given. 


to other Telugu newspapers which do not 
reach Visakhapatnam area in. sizable num- 
bers. It is stated that this hostility to- 
wards Eenadu is because the newspaper 
was fearlessly exposing the actions and 
activities of the Government. It carried 
editorial on charges ‘of 
favouritism Jevelled against Chief Min- 
‘ister, regarding -the complaints of mis- 
_ appropriation of the cyélone relief fund 
and condemning ‘the decision of splitting 
up of the R. T. C. It ‘also published a 
. gtatement of Shri G. Ramaswaimi 
“Ting charges of nepotism, favouritism 
‘and corruption and it ‘carried a news 
item of an exclusive interview with him 


regarding the way the Chief Minister in-. 


sulted him at a public function by ask- 
_ ing him to vacate his seat-in favour of 
` junior official. Several other instances in 
which the newspaper criticised the vari- 


. ous acts and policies of the 4th respon- ` 


. dent, have been given. It is, therefore, 
“stated that the G.O, was designed: with 
_a view to ‘hang’ the newspaper, 

25. It- is, however, stated in the 
‘counter affidavit. that no discrimination 
was. shown against the petitioners, Even 
after the issue of the G. O. it retained 
the second highest position in the receipt 


_ of advertisements from the Department. 


of Information and Public Relations. The 
advertisements , referred to 
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it lost rev-. 


It was further stated ` 


‘according to the guidelines. 


corruption and 


‘level- - 


` Shri Janardhan Reddy, Ministe., 


A in para-- 
z graph 9, which were not. released to 
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‘Eenadu, were not also reldased to` vari- 
ons other dailies. In fact there have ` 
been instances where, after the impugn- 
ed G. O. ‘advertisements were given sole- 
ly in Eenadu paper to the exclusion of 
other Telugu dailies, 


26, In proceeding. under Article 226 of 
the Constitution it is not possible or de- 
sirable to consider in detail as to the 
number of occasions when advertisements | 
were withheld from the petitioners. 
After going through the various states 
ments filed by either party, we are un- 
able to say, on the material before us, 
that there was any hostile discrimination 
against the petitioners, It is admitted 
that even after the G, O. several adver- 
tisements were given to the petitioners, 
But it is argued that this was made with 
a view to make it appear that there was 
no discrimination. It is not possible for 
the Government to give its advertise- 
ments to. every newspaper on each occa- 
sion. It has obviously to distribute its 
advertisements to different newspapers, 
The very fact that several advertisements 
were given to. Eenadu would show that 
it was not considered as a newspaper to 
which advertisements should not be given 
We are, 
therefore, not satisfied that in the imple- 
mentation of the G. O. there was discri- 
mination against the petitioners, 

27. Lastly, it -was contended that the 
4th respondent, the Chief Minister, acted 
mala fide in having the G. O. issued. AS 
has already been noticed, the petitioner’s 
case is that it was highly critical: of the 


- actions and policies of the 4th respondent 


and an editorial was written on the 
charges of corruption and favouritism 
levelled against the 4th respondent. The 
4th respondent, therefore, according to 
the -petitioners took a vindictive attitude, 
Tt is stated in the affidavit that on 1-8- 
4979 in a speech at. a public meeting at 
Kavali he said obviously referring to the 
petitioners’ papers: 

“They may think that: the paper is sel- 

ling well today, They should also imag- 
ine what will. happen in future, Their 
daily has constructed for itself beautiful 
large building at Visakhapatnam, Vijaya- 
wads and Hyderabad. , God- only knows 
from where the owners of the daily is 
getting so much capital.” 
Reference also is made to the speech of 
In 13th 
July, 1979 to the effect. that Fenadu are 
an embodiment `of- falsehood and- 


Should be hanged and the Governed 


122 A.P. 


should take severe action against it: Fur- 
ther it is stated that the Government 
issued a circular to the I. G, of Police, 
ether police officials and to. the I. G. of 
Registration and Stamps requesting them 
to keep a watchful eye on the activities 
of Margadarsi Chit Fund company so that 
any specific offence that may come to 
light may be immediately (reported?) and 
appropriate action taken. The 2nd peti- 
tioner is the. Chairman ‘of the Board of 
Directors of Margadarsi Chit Fund Pri- 
vate Ltd. From all these acts, the peti- 
tioners seek us to draw an inference of 
mala fides. In a supplemental counter- 
affidavit the 4th respondent has denied 
that he made the statements attributed 
to him in the speech’ at Kavali 
Regarding the speech by Shri Janardhan 
Reddy, it has to be  otserved 
that be is not made a party to 
this writ petition. Regarding the Marga- 
darsi Chit Funds, the 4th respondent 
submitted that it was not directed against 
the petitioners but only instructions of 
the administrative nature were issued by 
the Home department, as representations 
have been received by the Government 
. that the Margadarsi Chit Fund Company 
was indulging in several 
and fraudulent means, On this meagre 
material, it is not possible. for us to draw 
an inference of mala fides against the 
4th respondent, In this connection it has 
to ‘be noted that the Chief Minister was 


not in charge of Public Information at - 


the relevant time. It is no doubt true, 
as pointed out by the Supreme Court in 
Partap Singh v. State of Punjab, ATR 
1964 SC 72 that it is difficult to except 
normally any direct evidence of mala 
fides, and mala fides have to be inferred 


from the circumstances of the case. But. 


at the same time, mere suspicion can- 


not take the place of proof vide E, P. 
Royappa v. State of. Tamil Nadu, AIR 
1974 SC 555 paragraph 90.. As the 4th 


respondent has denied that he made any 
such speech at Kavali.as mentioned in 
the affidavit, it is not permissible for this 
court to merely. proceed upon some 
newspaper reports. Such newspaper re- 
ports ‘by themselves are not admissible in 
evidence vide Nageshwara Rao v. State 
of Andhra Pradesh, ATR 1959 SC 1376 at 
P. 1382. 


28. For these reason, we are- unable 
to hold, on the material available in this 
writ petition, ‘that the Chief Minister was 
actuated by mala fides in issuing the 
G. O, and it was aimed at only against 
the petitioners’ newspaper, 


Ushodaya Publications (P) Ltd, v, Govt, of A. P, (FB) 


“irregularities . 


ALR, 


29. Lastly it was contended that 
though it may be permissible to the Gov- 
ernment to issue directions with. refer- 
ence to its own advertisements, it can- 
not issue directions with reference to the 
Government Companies or to Municipali- 
ties, In paragraph 2 of the G. O, it is 
stated that all advertisements of Govern- 
ment departments, Public Sector Under- 
takings, Government Companies should 
hereafter be released only by the 
Director. It is therefore clear from this 


‘that Municipalities or other local bodies 


do not come within the purview of the 
G. O. It is true that in paragraph 6 of 
the G. O,. the Department of Secretariat 
are requested to issue suitable instruc- 
tions to the Corporation and Public Com- 
panies under their administrative con- 
tro], But the expression ‘Corporation’ 
here cannot obviously include ‘Municipal 
Corporations’ especially when, in the 
operative part of the G. O, no reference 
is made to them. We, therefore, agree 
with the contention that the direction 
given to the Visakhapatnam Municipality 
by a telegram dated 27-8-1979 that the 
Government decided that local bodies 
should issue all advertisements only 
through D. I. P. R, and to stop forthwitk 
the issue of advertisements is contrary 
to the G. O. In this connection it has tc 
be remembered that normally munici- 
palities are managed by elected bodies 
and the principle of local self Govern- 
ment required that there should not be 
any interference in their affairs by the 
Government, It is possible in some cases 
that the management of the municipali- 
ties is in the hands of the bodies which 
do not belong to the same pontea! group 
as the Government. 


30. Regarding the Government compa- 
nies, they obviously refer to companies 
which. are wholly controlled by the State 
Government. As such, the Government 
is perfectly entitled to give instructions 
to those companies in the matter of issu- 
ing advertisements, Regarding Publie 
Sector Undertakings, in the context, they 
can only refer to Public Sector Under- 
takings which are under the control of 
the State Government. Even in such 
cases in every case there is a provision - 
in the articles for rules governing those 
undertakings that they will have to abide 


- by the directions given by the Govern- 


ment from time to time. Hence it is not 
possible to say that the. Government is 


hot authorised to give directions to such 
Public Sector Undertakings, 


198% | 
31. In the result, the writ petition is 
allowed in so far a5 we hold that. condi- 
tions’ (iii) (v) and (vii) of the guidelines 
issued in January, 1980-are violative of 
Article 14 and: have to -be struck down 
and that- the direction. given. to the 
Visakhapatnam Municipality not ‘to issue 
advertisements is contrary to the G. O. 
There will. be.a declaration that the. G.O. 
will not apply to municipalities and local 
bodies which do not 
definition of ‘Public Sector’ undertakings 
and ‘Government Companies’, -. In. other 
respects, ition 
There will be, no order as to costs. - 
oe i Order accordingly. 
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RAGHUVIR AND aes 

P. RAMACHANDRA RAJU, JJ. ` 
‘Medasetti Satyanarayana, Appellant v. 


i 


Medasetti Veeramani, Respondent, 


A. A. O. No. 647 of 1977, D/- il- 12- 


1980.* 


(A) Hindu Marriage Act (25 ‘of 1955), 
Ss. 9 and 23 (a) — Restitution of conju- 
gal rights — Application by husband — 
Defence of desertion by wife — Main- 
tainable. - 


TE ground of desertion is. found aaas 
husband, it is a “legal. ground” for the 
wife to resist the petition of the husband 
for restitution of conjugal rights ynder 
Section 9. . (Para 6) 


Though under Section 23A of the Act, 
the wife has option to lodge counter- 
claim and press for judicial separation 
on ground of desertion, the fact that she 
' did not lodge the counter-claim would 
not disable her from resisting husband's 


petition for restitution of conjugal right | 


on ground of desertion. (Para 7) 


(B) Hindu Marriage Act 25 of 1955), 
-S. 9 — Restitution of conjugal rights — 
Application for “Legal grounds” to 
resist — Includes grounds available for 
maintenance under S. 18 of the Hindu 
Adoptions and Maintenance Act (1956) 
— Those grounds are, however, not ex- 
haustive, (Hindu Adoptions and Mainten- 
- ance Act (1956), S, 18). (Para 3) 


M. S. R. Subrahmanyam, for Appel- 
fant; E. V. PERERA RAD: for Respon- 
dent, 


*Against order of ist Addi. Sub. Ju 
Visakhapatnam, D/- 23-4-1977. 
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: RAGHUYR, J:—. M. Satyanarayana 
and Veeramani the two were married in 
1965. Among the four children: they had, 
three are daughters of the age group of 
12, 10; and 5 years, Their one son died. 
They were living separately from. 1974. 
The husband sought for’ restitution of 
conjugal rights under Section 9 of the 
Hindu Marriage Act XXV of 1955 (the 
Act) on March 15, 1975. Earlier he re- 
‘ceived. notice Ex. A-2 (January 9, 1975) 
and sent a reply Ex. A-3 (January 28, 
1975). Soon thereafter on October 23, 
1975 the District Munsif of Sriharikota 
at the instance of the wife ordered the 
husband to pay maintenance per order 
Ex. B-1 in M. C. No. 8 of 1975, The wife 
stated the above facts and resisted the 
petition inter alia to contend the petition 
is not bona fide. She averred the peti- 
tion was a counterblast to defeat the 
order of maintenance passed on October 
23, 1975, That they were living separate- 
Ty and the husband had deserted her, 

2 The spouses gave evidence. Twa 
more persons, one each were examined 
as their respective witnesses, The First 
Additional Subordinate Judge at Visakha- 
patnam’ rejected the prayer of the hus- 
band for restitution. Hence the above 
appeal by the ‘husband, ' 

3.. In recent past Section 9 of the Act 
was amended and now unger the amend 


` ed Section 9, it is made clear that a peti- / 


tion for “restitution”. can be resisted on 
“legal grounds”, if. the Court further is 
Satisfied that there existed no “reason- 
able” excuses for the opposing spouse to 
withdraw from his. (or her) society. 
These are the two ‘requirements now to 
be stated and proved in resisting an ap- 
plication for restitution of .conjugal 
rights. Section 9 petition can also be op- 
posed by seeking reliefs available under 
the Act in a “counter-claim” on the 
grounds of “adultery”, “cruelty” and 
“desertion”. Speaking of a wife what 
grounds ate “legal grounds” within the 
meaning of the section? The grounds, if 
we may enumerate, must fall in the 
realm of personal law of Hindus and in 
the context the grounds include those 
that are set in the Hindu Adoptions and 
Maintenance. Act ,78 of 1956. Under Sec- 
tion 18 of that Act, a wife can claim 
maintenance if she is abandoned, desert- 
ed, neglected or cruelly treated, or the 
husband suffered ` “virulent leprosy”, 
lived with another wife, resided with a 
concubine or converted {6 any other 
religion. These grounds which are avail- 
able for a.wife to claim maintenance, 


124 A.P., 


and the same grounds can be the..“legal 
grounds” on which a wife can resist a 
husband's petition for restitution.of con- 
jugal rights, The above, enumerated 
grounds stated in Section 18 of that Act 
may not be exhaustive, In the nature 
of things, it is better to hold thase 
grounds are not exhaustive. | 


4. The facts of the ise case now 


may be adverted. The trial Judge re-. 
corded two findings, but state only one -` 


ground for rejecting. the restitution peti- 
tion of the husband. It is found the wife 
was attributed unchastity by the hus- 
band, therefore the prayer for “restitu- 
tion” by the husband under Section 9 of 
the Act was rejected, The counsel for 
the husband argued that the. lower Court 
as of fact erred in the conclusion on the 
facts that husband had attributed un- 
chastity. The evidence discloses that the 
husband in M. C. No, 8 of 1975 gave evi- 
dence. In that deposition the husband 
referred to (a) thaf he heard a rumour 
in the village of wife’s intimacy with a 
named person, (b) that his mother com- 
mented of the wife’s conduct and (c) that 
on June 10, 1974 he remonstrated the 
wife and asked her to avoid visiting - a 
named person, The circumstances in 
(a), (b) and (c) were considered by the 
trial Judge and it was heldithe husband 
attributed unchastity to the wife,- The 
circumstances (a), (b) and (cy even when 
cumulatively considered, it is argued, do 
not lead to the inference of attribution 
of unchastity to the wife by husband. 
The argument has force. It is possible 
on the evidence leading to: (a) (b) and 
(c) that the husband heard a rumour, 
he remonstrated the wife. The two cir- 
cumstances even read together cannot 
be inferred to hold that husband attri- 
buted unchastity to the wife. In that 
view of the conclusion, we are -unable 
to affirm the finding and hold the hus- 
band attributed unchastity! within the 
„meaning of clause 2’ (by (legal ` cruelty) 
of Section 18 of Act 78 of 1956. 


5. Whether the husband is entitled to 
restitution cannot be determined on that 
single. circumstance in favour, of the 
husband for the trial Judge ` considered 
the evidence to. hold the husband had 
deserted the wife. If that be true, it is 


a good defence for the wife! to’ resist the 


petition ` of the husband. 


6. The relevant facts leading to deser- 
„tion of the wife are: Devagùpthapu Sub- 
baraa (Sarpanch -of . Mushirivada) and 
Dotta Ramamurthy Raju the. two per- 


M. Satyanarayana V. M. . Veeramani 


A.L R. 
sons advised. and the. husband took her 


, back to his house, Soon on arrival she 


rushed back to the said two elders, 
requested them to be ‘relieved of their 
award for no sooner shë entered the 
matrimonial. home, the mother-in-law 
and her spouse both abused. and threat- 
ened to “beat” and “kicked” her, 
Thereupon Rama Murthy provided funds 
to enable to return back to Srungavara- 
pukota her parents place, The facts re- 
lating_to the mediation and the incident 
are admitted by the husband: The ques- 
tion is whether the husband is guilty of 
desertion on- the abòve-facts. The trial 
Judge recorded the finding ‘but did not 
mention “desertion” as a ground. for 
rejecting the husband’s petition. In our~ 
view the incident is proved for the hus- 
band admitted the incident. The event 
shows the wife was deserted. If ground 
of desertion is found ‘against. husband, 
desertion is a “legal ground” to resist 
the petition under Section 9 of the Act. 
In. that’ view, the order of. the lower 
Court can be supported, 


7. Before we part. with the case, we 
may refer to an argument advanced by 
the learned counsel for the husband with 
reference to Section 23-A of the Act 
whereunder .a counter-claim can. be 
lodged by any of.the spouses in any 
proceeding- under any . provision of the 
Act. The counsel urged on the- facts of 
the case the wife did not make a counter- 
claim in the case, therefore, she cannot 
be permitted to ‘contend “desertion” as 
a ground to resist the petition. Speaking 
of options — yes, the wife had_ option to 
lodge a counter-claim under Sec, 23-A, 
of the Act and press for judicial separa- 
tion. under. the ground of “desertion”. 
The fact she did. not. lodge a -‘tcounter- 
claim” per se does not disable her to 
press the legal ground of desertion envi- 
saged under the Act. This contention, 
in law or in procedure has no foundation 


and cannot be countenanced under thel — 


provisions of the Act. , 
8. The ii fails -and is dismissed.- 
No costs,. oe 

Appeal dismissed, : 
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AIR 1981: ANDHRA PRADESH 125° 
FULL BENCH 
RAMACHANDRA RAO, JAYACHANDRA 
REDDY AND JEEVAN REDDY, JJ. 


B. Satyanarayana and others, Petitioners v. 
State of A. P. and others, Respondents. 


Writ Petns. Nos. 3477, 3459, 5923 of 1978 


‘and 854 of 1979, Dj- 5-2-1981. 


Constitution of India, Arts. 12 and 226— 
‘State’ — “Oither- authorities” — A.P. State 
Irrigation Development~€orporation and A. P. 
Leather Industries Development Corporation, 
though incorporated under Companies Act, 


can be termed as instrumentalities or agencies . 


of the State so as to fall within definition of 
State in Art. 12 — Writ can be issued to 
these Corporations. 1978 Lab IC NOC 204 
(Andh Pra), Overruled. 

Per Full Bench — Andhra Pradesh Irriga- 
tion Development Corporation, a Corpora- 
tion created not by a Statute but incorporated 
under the Companies Act, 1956, can be 
termed as instrumentality or agency of the 
State so as to fall within the definition of 
State in Art. 12 and a writ can be issued to 
the Corporation. (Paras 26 and 33) 

Per Majority (@ayachandra Reddy, J.— 
Contra) 

Andhra. Pradesh Leather Industries De- 
velopment Corporation, though incorporated 
under Companies Act is an instrumentality of 
the State and is amenable to writ jurisdic- 
tion of the High Court. (Para 29) 
Per Majority :— 

The principles for determining whether a 
Corporation is an instrumentality or agency 
of the State are :— ` S 


(1) If the entire share capital of the Cor- 
poration is held by Government, it would go 
a long way towards indicating that the Cor- 
poration is an instrumentality or agency of 
Government. 


(2) Existence of “deep and pervasive State 
control” may afford an indication that the 
Corporation is a State agency or instrumenta- 
lity. i i 

(3) It may also be a relevant factor — 
whether the Corporation enjoys monopoly 
status which is State conferred or State pro- 
tected. 

(4) If the functions. of the Corporation are 
of public importance and closely related to 
governmental functions, it would be a rel- 
evant factor in classifying the corporation as 
an instrumentality or agency of Govern- 
ment. 
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B. Satyanarayana v. State (FB). 


‘clusion that they are 
agencies of the Central or State Government, 
‘as the case may be, then their activity shall 
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- (5) Specifically, if a department of Govern- 
ment is transferred to a Corporation, it would 
be a strong factor supportive of this inference 
of the Corporation being an instrumentality 
or agency of Government. ` (Para 20) 

In applying the above tests, it is not very 
much relevant whether the Corporation is 


- created by a statute or is incorporated under 


a statute; e. g., Companies Act, Societies Re- 
gistration Act, etc. The fact that a Corpo- 
ration is a statutory Corporation may per- 
haps be a factor supporting the ‘conclusion 
of the Corporation being. an instrumentality 
or agency of the State; but, it does not 


follow that every statutory Corporation is ` 


ipso facto an instrumentality or agency of 
the State: :._ Similarly, every Government 
Company cannot- be_called an instrumentality- 
or agency of the State. It is not necessary 
that all the tests pointed oùt above should — 
be satisfied. It would be a question to be 
determined in a given case on an aggregate . 
of the relevant circumstances. If a Corpora- 
tion is vested by law .with power to. give 
directions, the disobedience of which is 
punishable as a criminal offence, or is in- 
vested with the power to make.Rules and 
Regulations and to administer or enforce 
them to the detriment of the citizens and- 
others, they would by themselves be “auth- 
orities within the territory of India” within 
the meaning of Art. 12. In such cases, the 
further test whether they are instrumentali- 
ties or agencies of the Central or State. Gov- 
ernment is unnecessary. They may be or. 
may not be. If after applying the afore-. 
mentioned tests, the Court comes to the con- 
instrumentalities op 


be deemed to be, and can be termed as 
‘State action’ and must conform to and 
answer the rights and injunctions enshrined 
in Part III of the Constitution. (Para 20) 

A. P. State Irrigation Development Cor- 
poration satisfies all the tests mentioned here- 
inbefore. Its capital is contributed by - the 
State; its functioning is totally subject to the 
control of the Government, which is em- 
powered to issue such directives and instruc- 
tions as it thinks fit, with respect to the 
finances and conduct of the ‘business and 


` affairs of the Company, and the activity of 


the Corporation is of ‘a public nature. In 


-other words, the activity it is carrying on, . 


is for the benefit of the public. There can, 
therefore, be little doubt. that this -Corpora- 
tion is an instrumentality of the State Gov- 
ernment and, therefore, falls within the de- 
finition of ‘State’ in Art. 127 - (Para 26)" 


1 
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The Leather Industries Development Cor- 
poration was directed to be created 2 = 
Government in G, O: Ms. No. 835, 
7-9-1973, The creation of such a Cae: 
tion was found necessary! with a view to 
tevive the leather industry in its various sec- 
tors, viz., Cottage; Small Scale and Medium 
Industries. - According to the Articles of As- 
sociation, its initial paid-up capital: is con- 
tributed by the Government; any invitation 
to the: public to subscribe for any shares or 
debentures of the Company. is prohibited; its 
Directors including its Managing Director, 
are to be appointed and ‘removed by the 


Government; their salaries ‘are fixed by the 


Government; and the Chairman of the Board 
of Directors is also appointed by the Gov- 
‘ernment, The Articles of Association of this 
‘Corporation are substantially on par with the 
Articles of Association. of the Irrigation Cor- 
poration. In particular, the. State Govern- 
ment is empowered to issue such directives 
and. instructions as it may consider necessary 
-in regard to the conduct of the business and 
affairs of the Corporation, ‘and the Corpora- 
tion is bound to: give effect’ to such directives 
and instructions. . | (Paras 27, 28) 


The objects of this Corporation clearly go 
to show that this Corporation is not a pure 
commercial venture on the |part of the State. 
In other words, its functions are of a public 
nafure and meant for the benefit of the pub- 
lic. The Corporation is created for the: pur- 
pose of financing and developing the leather 
industry in the State, in all the sectors of 
economy and to put it on, a sound footing. 
For that purpose, the Corporation is to aid, 
advise, assist and finance the individuals and 
other persons by providing them with capi- 
fal, credit, means, resources, and technical 
and managerial assistance. - This: activity is 
certainly not a purely commercial one, It 
is elear that the Government, instead of 
undertaking the said activity through a de- 
partment of the Government, has created the 
Corporation. 
State, the control of its affairs and business 
is ‘vested’ in the State, andi the nature of its 
activity ‘is a public furiction: conceived ‘for 
the benefit of the public. Promoting and 
developing the Ieather industry in the State 
does not merely benefit the producers. It 
ultimately benefits -the consumers as ` well. 
The officers of this Corporation would ‘be 
‘public servant’ within the. meaning of Sec- 
tion 21 of the Indian Penal Code. The Cor- 
poration is, therefore, an ‘instrumentality of 
fhe State, and amenable to the writ jurisdic- 
too of the High-Court. 1978-Lap IC NOC 


B. Satyanarayana v. State (FB)- 


Its capital is provided by the” 


ALR. 
204 (Andh Pra), Ovariled: (Case law dis- 
cussed). l (Para 29) 
Cases . Referred: Gana Paras 
AIR 1981 SC 212 2, 18, 19, 33, 34, 35 
AIR 1980 SC-840 1, 17, 18 
AIR 1979 SC 1628 . 1, 13, 14, 17, 19, 


20, 30, 33, 34, 35, 38 

(1979) W. P. No. 5904 of 1978, Dj- 8-125 

1979 (Andh Pra). i, 31 

1978 Lab IC NOC 204 (Andh Pra) - 30 
AIR 1975 SC 1329 : 1975 Lab IC 819 

13, 16, 17, 19, 30 

1975 Lab IC 881 í 

1, 13, 19, 30, 33, 34, 35 

(1974) 419 US 345 : 42 L Eà 2d 477, Jack- 

son v. Mefropolitan Edison Co, 14 

AIR 1971 SC 1826 : 1971 Cri LJ 1299 10 
AIR 1970 SC 82 : 1970 Lab IC 212 

16, 

AIR 1970 SC 1150 : : 1970 Lab Ic Agee ° 

5, 16, 

AIR 1970 sc 1244 : 1970 Lab ic 1044 
AIR 1969 SC 1306 16, 17, 19, 


AIR 1975. SC 1331 : 


‘AIR 1967 SC 1 f 6 


AIR 1967 SC 1857 7, 1, 
(1946) 326 US 501 : 90 L Ed 265, Marsh v. 

Alabama 12, 14 
(1803) 2 L Ed 60, Marbury v. Madison 


P. Babul Reddy, for Petitioners; Govt. 
Pleader for G. A. D. (for Nos, 1 and 2) and 
A. V. Koteswara Rao (for No. 3), for Res- 
pondents. 


JEEVAN REDDY, J. (for himself and on 
behalf of Ramachandra Rao, J.):— Writ 
Petitions Nos. 3477, 3459 and 5923 of 1978 
have been referred to the Full Bench by a 
Division Bench consisting of Madhava Reddy 
and Muktadar, JJ., for deciding the question 


whether a writ can’ issue to the respondent- ; 


Corporation, viz., the Andhra Pradesh State 
Irrigation Development Corporation — a 
Corporation created not by a statute but in- 


17. 


~ 


corporated under the Indian Companies Act, . 


1956. Before the learned Judges it was con- 
tended ‘on behalf of the petitioners that an 
earlier Bench decision in W. P. No, 5904 of 
1978, D/- 8-12-1979, was not correctly de- 
cided. Reliance was placed upon the deci- 
sion of the Supreme Court in Ramana Daya- 
tam Shetty v. International Airport Auth- 
ority, AIR 1979 SC 1628, and the opinion 
of Chinnappa Reddy, J., in U. P. Ware- 
housing Corporation v. Vijay Narayan Vaj- 


payee, AIR 1980 SC 840. When the matter 


came up -before the Full Bench on 24-11- 
1980, it was brought to our notice that the 
Supreme Court has dealt with this very ques- 
tion in a writ petition relating to the Bharat 
Petroleum Corporation Ltd., and it would be 


e 


æ 
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advisable for this Bench:to await à copy of 
the decision in that case. Accordingly, the 
matter .was adjourned awaiting receipt af a 


.copy of the judgment of the Supreme Court. 
‘W. P. No, 854/1979. came up- 
before me sitting :singly, and since this writ. 


Meanwhile, 


petition too involved the:same question as 
was already pending before the Full Bench, 
I directed the matter to be placed before the 
Full Bench, 

2. After receiving a copy of the judg- 
ment of the Supreme Court in Bharat 
Petroleum Corporation’s case (W. P. No, 
1212 of 1977, DJ- 13-11-1980) : (AIR 1981 
SC 212), the Full Bench has again been con- 
stituted, and We have heard the counsel op 
both sides. : 


3. Article 226 of the Constitution of 


. India, empowers the High Court “to issne to 


ri 


any person or authority, including in appro- 
priate cases, any Government directions, 
orders or writs, including writs in the nature 
of habeas corpus, - mandamus, prohibition, 
quo warranto and certiorari, or any of them 


kid 
aoe 


or authority, including the Government. The 
words “person or’ authority” must be under- 
stood in the context of; and having regard 
to the nature of the writ sought for. A 
writ of habeas corpus can issue both to a 
private individual, as well as to the State. 
But, the writs of certiorari, prohibition and 
mandamus cannot issue to a private person, 
This is on account of their inherent charac- 
teristics. A writ of certiorari or prohibition 
can issue to quash, or restrain fhe further 


progress of a quasi-judicial order or pro-. 


ceeding, as the case may be. The authority 
may be a quasi-judicial tribunal, or an ad- 
ministrative authority exercising quasi-judicial 
functions. A quasi-judicial function neces- 
sarily implies and means a statutory auth- 
ority to adjudicate. Similarly, a writ of 
mandamus can issue to the State, a public 
authority or .a statutory authority to compel 
him to perform the obligation or duty 
enjoined upon him by law, or to restrain him 
from acting otherwise than in accordance with 
law. It can also be issued restraining an 
executive authority from enforcing an order, 
action, or demand, which: is either contrary 
to law or has not.been arrived at fairly. A 
writ of quo warranto may issue to a person 


: alleged to be usurping a public office. It is 


true that, under Article 226 the High Court 
is not only empowered to issue the writs 
mentioned above but also appropriate direc- 
tions, orders and writs, and is:not bound by 
the technical- rules evolved by the English 
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Thus, a writ, order or direction 
under Article 226° can issue to’ any person. 
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Courts with respect: to the aforesaid writs, 
yet there can ‘be little doubt that the basic 
principles are ihe same as obtaining in Eng- 
land. Now, in the. matter of issuance of 
writs of certiorari, prohibition and manda- 
mus: what-is more material is the nature of 
the function. For instance, to say that a 
writ Of mandamus can -issue to the State, 
does not mean that it can issue with respect 
to all the activities of the State; a writ of — 


. Mandamus’ cannot issue to State to .anfdrce 


a purely contractual obligation... Where writs 
in -the nature of certiczafi, prohibition’ and 
mandamus ‘are sought, private individuals 
may also” be impleaded as necessary, proper 
or interested parties; but the writ is mainly 
directed against the order or the action, as 
the case may be, of a quasi-judicial tribunal 
or an authority exercising quasi-judicial 
functions, or the State or other public or 
statutory authcrity, acting in derogation of 
law. These writs may issue both for the 
purpose of enforcement of fundamental 
rights, as well as for any other purpose, The 
words “for any other purpose” have been 
the -subject-matter of decision by the Su- 
preme Court and various High Courts, and 
need no elaboration here. 

4. A company or a Corporation in- 
corporated under the provisions of the 
Indian Comparies Act, 1956, may be a Pri- 
vate Limited Company or a Public Limited 
Company, or a Government Company as de- 
fined in Section 617. A Corporation may 
be brought inte existence by a statute, which 
is generally referred to as a statutory Cor- 
poration. A Corporation or a Company — 
which are indeed interchangeable terms — is 
a juristic entity, and a legal person. It has 
a distinct juristic personality of its own. It 
can own property; enter into contracts; and 
do all other things which an ordinary indivi- 
dual can. A Corporation is a distinct legal 
entity from its shareholders, who may be 
individuals or may themselves be legal per- 
sons. But this does not mean that a Corpo- 
ration cannot be or become an instrument 
or agent of another. Just as an individual 
does not cease to be an individual by acting 


‘as an agent of another, so does a Corpora- 


tion not lose its identity or. distinct per- 
sonality by being or acting as an instru- 
mentality or agency of another; but, in such 
a case, its function or activity is telatable to 
the master or the principal, as the case may 
be.. Creation of such Corporations by the 
Government is the order of the day. ‘They 
are being. created either by a statute or in- 
corporated under the Companies Act. They 
are designed to promote efficiency by ridding 
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them from the deadening grip of govern- 
` mental red-tape and by introducing business 
principles and methodology in their working. 

Large segments - of activity, which was 
-hitherto being carried’ on by the State is now 
being diverted to such Corporations. Today, 
these mushrooming Corporations span the 
‘entire national economy, from electricity, 
‘transport, trading in foodgrains, and other 
„essential - goods, to Banking; hotels, tourism, 
defence. production, coal and steel produc- 
tion, andso on and on. Probably, they 
employ as many émployees'as the Govern- 
_ ments themselves do. Many of these Cor- 
porations are more: powerful than many 
focal authorities. Indeed, the employees of 
these Corporations are now included within 
the definition of ‘public servant’ in S. 21 of 
{. P. C., and are thus afforded certain pro- 
tections. Further, in this State by virtue of 
Section 52-A of the Revenue Recovery Act, 
sums (of the nature specified therein) due to 
such Corporations are recoverable as arrears 
of land revenue. The citizens have to deal 
with these Corporations, in their every day 
life, as much as they have-to with Govern- 
ment. The question, therefore, arises how 
far these. Corporations are answerable to 
the Constitution and in particular to the 
citizens’ rights enshrined in Part Wl — or 
for that matter, Part IV? In other words, 
are they mere private bodies, or do they 
partake the character of ‘the State? Are 
they’ ‘authorities’ within the meaning of Arti- 
cle 12 and if so, when do they become one? 
If they are not ‘authorities’ within the mean- 
_ ing of Art. 12, then how ‘are they answer- 

able to, and subject to Part II? Are they 
to. be treated as instrumentalities and agen- 
cies of the State and their activity as ‘State 
action’? If so, again, what are the tests to 
determine, and what is the meaning of ‘State 
action’ ? : 

5. The petitioners’ case is that the respon- 
dent-Corporations, viz., the, Andhra Pradesh 
State Irrigation Development Board, and 
the Andhra Pradesh Leather Industries De- 
velopment Corporation, though incorporated 
under , the Indian Companies Act, are mero 
instrumentalities and agencies of. the State 
Government and the action taken by them 
is, in truth and in reality, State action. It 
goes without saying that, if the petitioners 


succeed in establishing - this, the respondent- | 


Corporations will be subject to the sweep of 
fundamental rights enshrined in Part III, 
- and they will also. be amenable to the writ 
„jurisdiction of this Court under Article 226 
of the -Constitution of India. We shall, 
therefore, proceed to examine whether the 
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respondent-Corporations can be. termed as 
instrumentalities or agencies of the State, so 
as to fall within the definition of “State” in 
Art. 12. 


6. Article 12 of the Constitution of India 
defines the ‘State’ for the purpose of Part I 
— it applies equally to Part IV — in the 
following words: 

“In this Part, unless the context otherwise 
requires, “the State” includes the Govern- 
ment and Parliament of India, and the Gov- 
ernment and the Legislature of each of the 
States, and all local or other authorities with- 
in the territory of India or under the con- 
trol of the Government of India”. 


It is relevant to note that this Article does 
not really. define the word ‘State’. It only 
provides that ‘State’ includes the authorities 
specified therein. Though the judiciary is 
not expressly included within this definition, 
it is now clear from the decision. of the 
Supreme Court in Naresh v, State of Maha- 
rashtra, AIR 1967 SC 1, that judiciary is also 
included within the definition of ‘State’, The 
definition expressly speaks of the Govern- ` 
ment and the Legislatures, both at the Centre 
and in the States, and “all local or other 
authorities within the territory of India or 
under the control of the Government of 
India”. The expression ‘local authority’ is 
fairly well understood, and has.indeed been 
defined in Clause (31) of Section 3 of the 
General Clauses Act, 1897. The expression 
‘other ` authorities within the territory of 
India’ has, however, attracted a lot of con- 
troversy and fiercely divergent views. The 
controversy centres round the question : 
what is the meaning of the words- “other 
authorities” ? ? 


7. So far as the Supreme Court is con- 
cerned, the words “other authorities within. 
the territory of India” occurring in Art. 12 
fell for consideration for the first time in 
Electricity Board, Rajasthan v. Mohanlal, 
AIR 1967 SC 1857. Overruling the deci- 
sions of several High Courts, the Supreme 
Court. held that these words should not be 
construed ejusdem generis with the preced- 
ing words. Bhargava, J., who delivered the 
majority judgment, adopted the dictionary 
meaning of the word ‘authority’ as given 
in Websters Third New International Dic- 
tionary, to the effect, “a public administra- 
tive agency or Corporation having quasi- 
governmental powers and authorised to 
administer a reyenue-producing . public en-- 
terprise”, and stated: “this dictionary mean- 
ing of ‘the word ‘authority’ is clearly -wide 
enough to include all bodies created by a 
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statute on which powers are .conferred to 
carry out Governmental or quasi-Govern- 
mental functions ..... .”. After: observing 
that the powers conferred upon such- bodies 
may be commercial as well, the - learned 
Judge stated, “the circumstance that 
Board under the Electricity Supply Act is 
required to’ carry on some activities of the 
nature of trade or commerce does not, 
therefore, give any indication that the 
Board must be excluded from the scope of 
the word’ “State” as used in Art. 12. On 
the other hand, there are provisions in the 
Electricity Supply Act which clearly show 


that the powers conferred on the Board in-. 


clude power to give directions, the disobe- 
dience of which is punishable as a criminal 
offence .......”. Shah, J., who ‘delivered 
the concurring judgment, however, 
a. slightly different test. He observed: 


“In my judgment, authorities, constitu- 
tional or statutory, invested with power by 
law not sharing the sovereign power do 
not fall within the expression ‘State’ as de- 
finedin Art.12, Those authorities which are 
invested with sovereign power, i.e., power 
tò make rules or regulations, and to admin- 
ister or enforce them to the detriment of 
citizens and others, fall within the definition 
of ‘State’ in Afticle-12, and 
or statutory bodies which do not share: that 
sovereign power of the State are not, in my 
judgment, ‘State’ within the meaning of 
Article 12 of the Constitution ......... eS 
Reading the opinion of Bhargava, J., asa 
whole, along with that of Shah, J., several 
High Courts held that any and every statu- 
tory Corporation does- not by itself fall 
within the definition but that, only those 
statutory Corporations which are invested 
by law with the power to give directions, the 
disobedience of which is punishable as a 
criminal offence, are included in the defini- 
tion. 

‘8. In 1969 an attempt was made to per- 
suade the Supreme Court to hold that the 
Praga Tools Corporation, 88% of whose 
shares were held by the Central Government 
and the State Government, must be treated 
as a Governmental Corporation or as an 
industry run by, or under the authority of 
the Union Government and, therefore, 
amenable to writ jurisdiction. This was re- 
pelled by holding that the Company being 
a non-statutory body and one incorporated 
under the Companies Act, there was neither 
a statutory nor a public duty imposed on it 


_by a statute in respect. of which enforce- 
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ment could te sought by means of a manda- 
mus, nor .was there in it’s workmen any 
corresponding legal right for enforcement 
of any such authority or public duty. It 
was observed that, notwithstanding the fact 
that. the Union Government is the largest 
share-holder, still the Company, being regis- 
tered under the Companies Act and govern-, 
ed by the provisions of that Act, is a sepa- 
rate legal entity and cannot be said to be 
either a Government Corporation, or an 
industry run by,:or under the authority of 
the Union Government. 


'9, The same -principle was reiterated in 
S. L. Agarwal v. Hindustan Steel Ltd., AIR 
1970 SC 1150, where it was held that the 
employees of the Hindustan Steel Ltd., a 
Company registered under the Companies 
Act, are not entitled to the protection con- 
tained in Art. 311 of the Constitution of 
India. It was reiterated. that the Hindustan 
Steel Ltd., being a separate legal entity, can- 
not be called a department of the Gove.n- 
ment. It is, however, worthwhile to notice 
that, in neither of these two cases was any 
fundamental tight sought to be invoked or 
enforced. ‘In other words, in these cases, 
the answerability of these Corporations to 
Part-II was aot raised, gone into, or decid- 
ed. 


10. Meanwhile, two other cases came up 
before the Supreme: Court in Executive 
Committee of U. P., State Warehousing 
Corpn., Lucknow v. C. K. Tyagi, AIR 1970 
SC 1244 and Indian Airlines v. ‘Sukhdeo 
Rai, AIR 1971 SC 1826 though this precise 
question was not agitated therein. Both the 
Corporations concerned therein were statu- 
tory Corporations, and in spite of the fact 
that the conditions of service of their em- 
ployees were governed by Regulations made 


under the Act (delegated legislation), yet 
the Supreme Court refused to declare the 
termination in violation of those Regula-- 


tions as void, and refused to grant a decree 
for reinstatement. 


-11. The next major development in this 
branch of law was -the decision of the 
Supreme Court in Sukhdev Singh v. Bhagat- 
ram, AIR 1975 SC 1331. In this’ case, 
Ray, C. J., delivered the majority opinion 
on behalf of himself, Chandrachud and 
Gupta, JJ., while Mathew, J., delivered a 
separate but concurring judgment. Alagiri- 
swami, J., dissented.’ The majority decided 
two points. It first held that the Regula- 
tions made by the statutory Corporations 


concerned therein, viz., the Oil and Natural 
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~ Gas Commission, Life Insurance Corpora- 


tion, and the Industrial: Finance Corporation, 
under the respective enactments, being. dele-. 


gated legislation, have the force :of law. 
They are binding both upon ‘ithe Corpora- 


tions, as well as upon persons who come to: 
termination of an’ 
employee, thereforé, in: violation of the said 
and . the: 
employee would be entitled to ‘the ‘relief of 


' deal with them. Any ` 
` Regulations would make it: ‘void, 
‘the Cor- 


reinstatement. “In ‘such matters, 
porations are also obliged’ tọ.: observe - 


ing with the Rules and Regulations made 
under the Statute. The second - question, 
which is relevant for the present: purposes, 
‘considered. by the majority is, whether: the 


said Corporations can be. said ‘to be “other. 


authorities” within: the, meaning of Art. 12 
of the Constitution of India. ; i After refer- 
ring to. the opinions -of Bhargava, J, and 
Shah, J., in Electricity Board, Rajasthan V, 


- Mohanlal, AIR 1967 SC 1857, the majority. 


examined’ the several, provisions of the three 
Acts concerned. therein, and held, on such 
a: review : 


“The Oil and Natural Gas! Commission ‘is 
owned by the: Government. Ft is- a -statutory 
body and not a company. 
has the exclusive privilege | of extracting 
petroleum. - The. management is by the 
Government. ; It can be: ginotyed 
the Government. ; 





-The Life Insurance Cornodation 4 is- oma 


by the ‘Government. The ` Life- Insurance 
business is nationalised ‘and:| vested ` in. the 
Corporation. No other insurer can carry. 


on life insurance business.’- The '- manage-- 
ment is by the Government. The: aissol l 


tion can be only” by the Government. 


The Industdial Finance ‘Corporation’ is 
under the complete .control and management 


of the Central Government. ' Citizens can- 

not be share-holders. Certain specified in- 
stitutions like Scheduled Banks, Insurance 
Companies, Investment Trusts ‘and Co-opera- 
tive Banks may apply for the shares. The 
Ceritral Government may: lacquire shares 
held by share-holders ‘other’! than -the De- 
velopment Bank. After such: acquisition, the 
Government may direct- that the entire 
“undertaking of the Corporation shall be 


vested in the Development Bank. ‘The Cor-- 
poration cannot be dissolved . -except by the 


Government *........07. 


They then posed the question “in ‘the back" 


ground of the provisions of, the three Acts 
under consideration, the ‘question arises) as 
to whether 
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described to: be authorities within the mean- 
ing of Art. 12 of the Constitution”. Affirm- 
ing ‘the:‘test adopted by Bhargava, J., . viz., 
that the power`to give directioas, the’ dis- 
obedience of which must be. punishable as 


a.criminal offence, is.one of the tests for. - 


holding a body aş an: ‘authority’ within the 
meaning of. Art. 12,: and also approving the 


_test adopted by Shah, 'J.,. that. the power to. 


make Rules and Regulations and to. admin- 
ister or-enforce ‘them is-one of the char- 
acteristics of the authorities . contemplated 
by ‘Article 12, the majority held. that the 


. Oil and Natural Gas: Commission - satisfies 


these fests. The other -two Corporations 
were also held to satisfy the said tests.. 
Accordingly, they held them to fall within. 
the meaning of “the State’. = | ; 
` 12. -Mathew, J:; however, examined the 
question: from ‘an ‘entirely - different ‘stand- 
point, viz., that of the citizens and the 
tights. guaranteed to him by Part-II, of the, 
Constitution. The- learned Judge pointed 
out — and if we may say so, in our opinion, 
rightly — that while’ the Oil and , Natural 
Gas Commission can -be said. to satisfy the 
aforementioned. test- evolved by the majority 
in Electricity Board, Rajasthan v. Mohanlal, 
AIR 1967 SC 1857;.the other. two Corpora- 
tions .do:not, since “there, are no, provisions 
(in the’ enactments :governing them) for 
issuing binding directions to third parties, 
the disobedience of which would . entail penal 
consequetice(s). .........%- He then referred 
to the meaning of a Public Corporation 
and its usefulness in the modern age, more 
particularly in. the ‘under-developed. and 
poor countries. The learned . Judge then 
made clear the stand-point from - which he’ 
was examining the question. He said: 
“The Constitution was framed on the 
theory that limitation should exist on the 
exercise of power by the State. The as- 
sumption was that the State alone was com-. 
petent: to wield power. But the essential 
problem of liberty and equality is one of 
freedom from arbitrary restriction and dis- 
crimination whenever and however imposed. 
The Constitution, therefore, should, where- 


ver possible, be so construed as to apply 
to arbitrary application of power against‘ 
individuals by centres of power.. The’ 


emerging’ principle appears to be that a pub- 
lic corporation being, a creation of the State - 
is subject. to’ the constitutional limitation as 
the’ State itself. `: The preconditiotis of this 
are two, namely, ‘that’ the Corporation is 
created by'State, arid the ‘existence of power 
in the Corporation to invade thé’ constitu- 
tional right of individual ......... ‘The: gov- 
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erning, power wherever located must be sub- 
ject to the fundamental constitutional limi- 
tation. .The need to subject: the power cen- 
tres to the control of Constitution requires 
an expansion of the concept of. State, action. 
The. historical trend in America of judicial 
~decisions has been that of bringing . more 
and more -activity within the reach, of. -the 
limitation of the Constitution ........”. 
(Emphasis ‘added) 


After referring to the decision. of the 
Supreme Court of United States in. Marsh 
v. Alabama, (1946) 326 US. 501, where a 
town owned by a private . company (com- 
pany town) was held to be subject to: Four- 
teenth. Amendment — while posing. the 
query how ‘far. can this expansion of theory 
go — the learned Judge defined ‘State 
action’ in the following words: 


“But by and large, unless an act is sanc- 
tioned in some way by the State, the action 
would not be, State action. In other words, 
until some law is passed or ‘some action“ is 
taken through . officers’ or agents of the State, 


Ei 


.there is no action by the State TE ss 


For this purpose, the learned ‘Judge evolved 
three tests, viz., (i) substantial financial aid, 
Gi) an unusual degree of control over the 
management and policies; and. (iii) . the 
nature of activity, viz., whether it is-an im- 
portant public function. He. explained “a 
finding of State financial support plus an 
unusual degree of control over the manage- 
ment and policies might lead one to char- 
acterise an operation as State action ....... 
The combination of State aid and the furnish- 
ing of an important public service may re- 
sult in a conclusion. thatthe operation should 
be classified as ai State agency. If a given 
function is of such public importance and 
so closely related to. governmental functions 
as to be classified as a: governmental agency, 
then even the presence or absence of State 
financial aid might be irrelevant in making 
a finding of State action .......... I 
learned Judge also observed that the State 
may aid a private Corporation. by other 
means as well, e.g., by giving an organisa- 
-tion the power of eminent domain,. by grant- 
ing tax exemption, or by giving it- a, mono- 
polistic status for certain purposes. . He held 
that all these factors would be relevant in 
making an assessment whether the operation’ 
is private, or savours .of State.action.. After 
referring to several American cases, and.to 
the doctrine of “business. affected with pub- 
lic interest”,. the learned: Judge observed : 
“It has taken English and American 
Courts many years to concede that the exer- 
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cise of an industrial or commercial activity 
on behalf of the State. does not deprive:such 
activity of its ‘governmental’ .character.. But 
a great many anomalies in common. law re- 
main, in particular as regards the immuni- 
ties and: privileges of the Crown in such 
matters.. immunity from- the binding force 


of statute, debt priority, freedom from taxes 
and other public charges. 


The recent 
English cases appear, at long last, to’ move 
towards the abandonment of the totally 
antiquated rotions of ‘proper’ functions of 
Government ......... "a 

He then ‘referred to the- provisions of . the 
Life Insurance Corporation Act, from which 
it appeared that the: Central Government 
had contribeted the original capital, that, 
part of the profit of the Corporation goes 
to the Government,: that, the Central Gov- 
ernment exercises control over the policies 
of the Corporation; -that, the Corporation 
carries on a business ‘having . great public 
importance; and that, the ‘Corporation ` en- 
joys. a- moncpoly. in the business, -and con- 
cluded on this basis :that the Corporation .is 
an agency cr an ‘instrumentality : of the 
State. The same conclusion was also re- 
corded: with resepect to the other two Cor- 
porations. - The learned Judge also proceed- 
ed to examire the same question’ from an- 
other. angles viz., whether such ‘Corporation 
is an agency or instrumentality of the Gov- 


‘ernment for carrying. on a business for the 


benefit of the public. In other ' words, the 
test evolved is:.for whose. benefit the.Cor- 
poration is carrying on the business? After 
referring to the provisions of the Act, the 
learned ` Judge held that. the Corporations 
concerned therein satisfied this test too. 
“The crux oi the matter is that public cor- 
poration is‘a new type of institution which 
has sprung. from the new’ social and eco- 
nomic functions of. Government and that it, 
therefore, does not neatly fit into old legal 
categories. Instead of forcing.it into them, 
the latter should be adapted to the needs 


‚of changing times and conditions ......... an 


said the learned Judge finally. 

' I3. A' significant point in the: opinion of 
Mathew, J., is that he'did not attach any 
importance to’ the manner of'incorporation. 
Instead, ‘he evolved what may be called-a 
‘functional test’, viz., whether the activity of 
the body concerned can be called ‘State 
action’; and for determining whether it is 


‘State action or not; he ‘evolved certain tests. 


This is the approach which — as.we shall 
presently note: —-. -has béen- carried forward 
and elucidated .by the ‘subsequent decisions 
of the Supreme Court. But, before. refer- 


132 A.P. 


ring to them, it would be appropriate to re- 
fer to another decision of the Supreme Court, 
decided by the same Bench: which decided 
Sukhdev’s case, AIR 1975 SC 1331 and on 
the same day too, i.e. the one in Sabhajit 
Tewary v. Union of India, AIR 1975 SC 
1329. There, the petitioner complained of 
violation of equality clause in Articles 14 
and 16, and hence the question arose, whe- 
ther the Council of Scientific‘and Industrial 
Research is an ‘authority’ within the meaning 
of Article 12, It was argued that because 
the Prime Minister is its ex, officio Presi- 
dent and because its governing body is com- 
posed of officers of the Central Government 
who are appointed and terminated by the 
Central Government, it is an agency of the 
Central Government. The. Council is a 
society registered under the Societies Regis- 
tration Act, It was not argued that there is 
substantial financial involvement of the State, 
Nor was any argument addressed that the 
nature of its activity was a governmental 
or public one. The only: argument, as 
already stated, was that its. composition is- 
by the Government and that, it is subject 
to the control of the Government. This 
argument was repelled, holding that the 
Council does not have a statutory character, 
and that it being a separate, juristic entity 
cannot be called an agency or -instrumenta- 
lity of the State. As pointed out by Bhag- 
wati, J., in Ramana v. I. A. Authority of 
India, AIR 1979 SC 1628, there is no dis- 
cussion in this case as to what are the fea- 
tures which must be present before a Cor- 
poration can be regarded as an ‘authority’ 
within the meaning of Art. 12; nor does it 
lay down any principle or test for deter- 
mining when a Corporation can be said to 
be an ‘authority’. It was not also explain- 
ed or clarified, why, if a statutory Corpora- 
tion can become an agency or instrumenta- 
lity of the State (as held by the majority 
also in Sukhdev’s case, AIR 1975 SC 1331 
(supra) ), a Corporation incorporated under 
the Companies Act or registered under the 
Societies Registration Act, cannot? It can- 
not be gainsaid that even a statutory Cor- 
poration is a separate juristic entity, as is a 
Company registered under the Companies 
Act or a Society régistered under the 
Societies Registration Act. The ratio of the 
decision appears to be that the Council can- 
not be called “an agency of the Govern- 
ment”. In these circumstances, it would 
not be reasonable to deduce from this deci- 
sion any principle inconsistent with the 
principles enunciated by the majority- opin- 
fon, or by - Mathew, J., in Sukhdevy’s case, 
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AIR 1975 SC 1331. If anything, an attempt 
must be made to confine the ‘decision in 
this case to the facts of the particular case, 
inasmuch as there is no elucidation of prin- 
ciples or discussion in this case, whereas the 
decision in Sukhdev’s case is an elaborate 
and considered one — and that is how the 
subsequent decisions of the Supreme’ Court 
have understood and explained this deci- 
sion. 


14. The ideas and the approach pro- 
pounded by Mathew, J., found full accept- 
ance ‘at the hands of the Supreme Coùrt in 
Ramana’s case, AIR 1979 SC 1628, Bench 
consisting of Bhagwati, Tulzapurkar, and 
Pathak, JJ. Though the Corporation con- 
cerned therein was a statutory Corporation, 
the Supreme Court did not attach much 
Significance to that aspect. In other words, 
merely because it was a statutory Corpora- 
tion, it was not treated as an ‘authority’ 
within the meaning of Art. 12. On the 
contrary, Bhagwati, J. propounded the tests 
which should be applied for determining 
whether a Corporation — irrespective of 
the fact whether it is created by a statute 
or incorporated under an Act — is an in 
strumentality or agency of the State, The 
discussion in para 14 clearly brings out the 
irrelevance of the manner of incorporation, 
and paras 15 and 16 affirm the three major 
tests pronounded by Mathew, J., viz., (i) ex- 
tensive and unusual financial assistance, 
(ii) deep and pervasive State ‘control, and 
Gii) the nature of the function, namely, | 
whether the activity of the Corporation can 
be said to be an important public function. 
While cautioning that it-is not possible to 
formulate an all-inclusive or exhaustive test, 
nor would it be possible to evolve a cut 
and dried formula which would provide the 
correct division of Corporations into those 
which are instrumentalities or agencies of 
the Government and those which are not, 
Bhagwati, J., quoted with approval the 
observations of Douglas, J., in Jackson v. 
Metropolitan Edison Co., (1974) 419 US 
345, to the effect: “the dispositive question 
in any State action case is not whether any 
single fact or relationship presents a suffi- 
cient degree of State involvement, but rather 
whether the aggregate of all relevant factors 
compels a finding of State responsibility”. 
The learned Judge also affirmed the ‘irrel- 
evance of the distinction between govern- 
mental and non-governmental functions in 
the modern society, more  particulatly in 
the Indian context. Indeed, he cited with 
approval the observations of the Supreme 
Court of United States in Marsh v. Ala- 
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bama, (1946) 326 US 501, where the Four- 
teenth Amendment guaranteeing equal pro- 
tection of laws was held applicable toa 
company-town, ie. to a town owned ex- 
clusively by a Company, — to the effect: 
“the more an owner, for his advantage, 


opens up his property for use by the public . 


in general, the more do his rights become 
circumscribed by the statutory and constitu- 
tional rights of those ~ who use it 
Thus, the owners of privately held bridges, 
ferries, turn-pikes and railroads may not 
operate them as freely as a farmer does his 
farm. Since these facilities are built and 
operated primarily to benefit the public and 
since their operation is essentially a public 
function, it is subject to State regulation..... 
kid 


15. Bhagwati, J., also took care to in- 
dicate the consequences of application of 
‘State action” theory. He said: where a 
Corporation is an instrumentality or agency 
of Government, it would, in the exercise of 
its power or discretion, be subject to the 
same constitutional or public law limitations 
as Government. The rule inhibiting arbi- 
teary action by Government ....... must 
apply equally where such Corporation is 
dealing with the public, whether by way of 
giving jobs or entering into contracts or 
otherwise, and it cannot act arbitrarily and 
enter into relationship with any person it 
likes at its sweet will, but its action must 
be in conformity with-some principle which 
meets the test of reason and relevance ..... 
«... Finally, the learned Judge came 
to the conclusion, applying the tests indicat- 
ed by him earlier, that the International 
Airport Authority of India must be held to 
be an ‘authority’ within the meaning of 
Article 12, since it satisfied all those. tests. 


16. Now, it is relevant to note that, in 
this decision, Bhagwati, J., refers to the 
` earlier decisions of the Supreme Court in 
Praga Tools Corporation v. C. V. Imanual, 
AIR 1969 SC 1306; Heavy Engineering 
Mazdoor Union v. State of Bihar, AIR 
1970 SC 82; S. L. Agarwal v. Hindustan 
Steel Ltd., AIR 1970 SC 1150, as well as 
to the decision in Sabhajit Tewary v. Union 
of India, AIR 1975 SC 1329, and points 
out how and why those decisions cannot 
be said to run counter to the principle and 
the theory affirmed by him. So far as 
Praga Tool’s case is concerned, the learned 
Judge explained that, in that case the ques- 
tion of the Corporation being an agency or 
instrumentality of the State did not arise 


and that, the only question there was, whe- ` 


ther a mandamus can issue. Since there 
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was no statutory duty imposed on Corpora- 
tion, nor any statutory right in workers, 
mandamus was refused. Regarding Heavy 
Engineering Mazdoor Union’s case, AIR 
1970 SC 82, it is pointed out that the only 
question there was whether the industry 
concerned therein was being “carried on 
under the authority of the Central Govern- 
ment”, and it was held, not’— because it 
was so carrying on its business under its 
own Memorandum and Articles of Associa- 
tion. Again, in this case, the question of 
Article 12 or the Corporation being the 
agency or instrumentality of State, did not 
arise. Regarding Hindustan Steel’s case, 
AIR 1970 SC 1150, it is pointed out that 
the only question there was whether its em- 
ployees are entitled to protection of Arti- 
cle 311, on which question there could 
hardly be any doubt. With respect to 
Tewary’s case. AIR 1975 SC 1329, the learn- 
ed Judge observed: 5 

“The Court no doubt took the view on` 
the basis of řacts relevant to the Constitu- 
tion and functioning of the Council that it 
was not an ‘authority’, but we do not find 
any discussion in this case as to what are 
the features which must be present before 
a Corporation can be regarded as an ‘auth- 
ority’ within the meaning of Art. 12. This 
decision does not lay down any principles 
or test for the purpose of determining when 
a Corporation can be said to be an ‘auth- 
ority.. If at all any test can be gleaned 
from the decision, it is whether the Cor- 
poration is ‘really an agency of the Gov- 
ernment. The Court seemed to hold on 
the facts that the Council was not an agency 
of the Government and was, therefore, not 
an ‘authority’ ........."% 

17. But this decision did not still the 
controversy. It was argued that the Cor- 
poration concerned in Ramana’s case, AIR 
1979 SC 1628 being a statutory Corporation, 
the discussion of Bhagwati, J., about the 
theory of State action and the tests affirm- 
ed by him in that behalf, were really un- 
necessary for the purpose of that decision 
and are in the nature of dicta and that, the 
decision in Sabhajit Tewary v. Union of 
India, AIR 1975 SC 1329 and Praga Tools 
Corporation’s case, AIR 1969 SC 1306, still 
hold the field. In other words, it was argu- 
ed that, so far as the companies incorporat- 
ed under the Indian Companies Act are 
concerned — or, for that matter all non- 
statutory Corporations, be they Companies, 
Councils, or Societies — they are still be- 
yond the pale of writ jurisdiction of this 
Court and. that, in no event can they be 


134. A. P. 


said to fall within the meaning of the ex- 
pression “other authorities”. in . Article . 12. 
‘This was indeed the -argument repeatedly 
‘put forward before the Bench which decid- 
ed the Bharat Petroleum Corporation case, 
“and repelled. Curiously enough, even the 
Supreme Court decision in. Bharat Petroleum 
Corporation case does not. appear to have 
stilled the controversy, if the arguments be- 
fore us are any indication. ' Certain observa- 
tions in this judgment. relating to the Bharat 
Petroleum Corporation are relied’ upon to 
contend that, even this decision -must be 
yead' in the particular facts of thai case. >It 
is pointed out that, in this case, the Court 
‘held, on a’ review of::the relevant provisions 
of the Act concerned, that: “although regis- 
tered as a: Company under ‘the Indian Com- 
panies Act, the 2nd respondent (Bharat 
Petroleum Corporation Ltd.,) is clearly va 
. ereature of the statute, : the - undertaking 
- having vested in it by force of: Section 7 of 
the Act” and that, it was] found to. be “a 
vicarious creature. of statute working on the 
wheels of the Acquisition Act”. The argu- 
:ment is again the same, iviz., the.. Bharat 
: Petroleum Corporation though: actually a 
Company incorporated under - the, Companies 
Act, was found, in effect; to be a statutory 


Corporation .— like the Indian Airport Auth- 


-ority in Ramana’s case AIR 1979 SC 1628 — 
and hence the rest of the discussion is obiter 
and that, so far as non-statutory Corpora- 
tions are. concerned, they can, in no event, 
-be included within the definition of. “State” 
in Article 12, With respect, we- are -unable 
to agree. This argument overlooks the basic 
approach of both these judgments.. True it 
is that in Ramana’s case the, Corporation con- 
cerned was a statutory Corporation, but the 
Court did not hold it to be .an instrumenta- 
lity or agency of the State on that account. 
It applied the tests elaborated by it to: the 
Corporation and finding that it satisfied: all 
of them, held it to be an instrumentality of 
the State. Bhagwati, J., was at pains to em- 
phasise the irrelevance of the manner of in- 
corporation. So does Krishna Iyer, -J. re- 
peatedly, in Bharat Petroleum Corporation 
case. ‘Indeed, Krishna Iyer; J., prefaces his 
discussion — which leads to the recording of 


the finding. that the Bharat Petroleum Cor- 


poration is in effect a statutory Corporation 
—-with the note: “sometimes the -test is 
formulated, oversimplified fashion, by ask- 
ing whether the corporation: is formed by a 
statute or: under a ‘statute. The true test is 
functional.. Not how ‘the legal person. is 
born but why it is created”.: The ‘obiter’ 


‘argument is: thus ill-founded with respéct to 
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both the cases. We reject this argument, re- 
peating the words of Krishna Iyer, J. :— 


“True,-a tour of case law runs zig-zag, but 
guided by principle of jurisprudential dis- 
cernment, it is possible to reach the same 
destination to which the two rulings referred 
to above (Ramana’s case AIR 1979 SC 1628 
and U. P. Warehousing Corporation’s case 
AIR 1980 SC 840) take us; (again) We are 
free to'confess' that the propositions have riot 
been neatly chiselled and presented in any 
of the rulings and further, some measure of 
incongruity may be noticed if we search for 
the same; but our approach is not to detect 
contradictions but to discover a broad con- 
sensus if there be any and distil the law in 
accordance thérewith ...'... ... ; 

It is argued before us that the- “Benches 
which decided Ramana’s case (supra), as well 
as Bharat Petroleum “Corporation case are 
smaller Benches, while Tewary’s case (supra) 
was decided by -a Constitution Bench, and 


that the principle of these subsequent deci- - 


sions runs counter to the one in Tewary’s 
case. It'is argued that‘in such a case of con- 
flict, the decision of the larger’ Bench pre- 
vails and -must be ‘followed by High Courts. 
Reliance is: placed upon certain decisions of 
the Supreme Court in this behalf. We, how- 
ever, think it unnecessary to deal with those 
decisions, for this is not a case where the 


subsequent decisións do not refer to or ex- 


plain the earlier decisions. Here, the subse- 
quent decisions -expressly refer to, the earlier 


-decisions and understand them in a' parti- 


cular manner. This understanding is cer- 
tainly binding ‘on High Courts. It is“ not 
open for us to say that this understanding is 
wrong, for, then we would be sitting in judg- 


ment over the decision of the Supreme Court. i 
When the subsequent decisions of Supreme ' 


Court: say that there is no conflict between 
what they are laying down and the earlier 
decisions, we cannot say “no; you: are wrong; 
there is inconsistency” and then follow the 


any event, we are of the opinion that it is 
not .a.case of conflict, but one of change in 
emphasis and approach; not of inconsistency 
but ‘advance of law. It would not be out of 
place to remind the proponents of . ‘obiter’ 
argument, the circumstances and facts in 
which the U. S: Supreme Court affirmed the 
role and power of the judiciary in the famous 


case Marbury v. Madison, (1803) 2 L Ed‘ 


60, which. constitutes: the bedrock..of Ameri- 


‘can Constitutional law. No one grudges the 


Court for laying down a. principle which 
was really not necessary for the purpose of 
that case. i 


earlier decisions as we understand them. In . 


y 


1981 ` 


18. Before, however, 
analyse the judgment in :Bhárat Petroleum 


Corporation case (AIR :1981: SC’ 212) (supra); 


we must refer to the instructive opinion of 
Chinnappa Reddy, J. in U. P. Warehousing 
Corporation v. 
SC 840. The learned Judge. said : 


“I find it very hard indeed to discover any 


distinction on principle, between: ‘a person ` 


directly under the employment of the Gov- 


ernment and a person under the employment. 


of an agency or instrumentality’ of the Gov- 
ernment, or a Corporation, set up under a 
statute or incorporated but wholly owned by 
the Governments... ... ... The desire to at- 
tain these objective (set out in the Preamble 
to the Constitution) has necessarily resulted 


in intense governmental activity in manifold. 


ways. Legislative and executive activity 
have reached very far and have touched very 
_ many aspects of a. citizen’s life. The Gov- 


ernment, directly or through the -Corpora- 


tions, set up by it or owned by it, now owns 
“or manages, a large number of industries 


and institutions. It is the biggest builder in- 


the country. Mammoth and ‘minor irriga- 
tion projects, heavy and light engineering 
projects, projects of various kinds are under- 
taken by the Government. The Government 
is also the biggest trader in the country. The 
State and the miultitudinous agencies and 


Corporations set up by it are the. principal - 
purchasers of the produce and the products, 


of our country and they control a vest and 
complex machinery of distribution. The 
Government, its agencies and instrumentali- 
ties, Corporations set up by the Government 
under statutes and Corporations incorporated 
under the Companies Act but owned by the 
. Government have thus become ‘the biggest 
employers in the country. There is no good 
reason why, if Government is bound to ob- 
serve the equality clauses of the Constitution 
in the matter of employment and in its deal- 
ings with the employees, the Corporations set 
up or owned by the Government should not 
be equally bound and why, instead, such 
Corporations could become citadels of 
patronage and arbitrary action. In a country 
like ours which teems with population, where 
the State, its. agencies, itè instrumentalities 
and its Corporations are the biggest emplo- 
yers and where millions. seek employment 
and security, to confine the applicability of 
the equality clauses of the Constitution, in 


relation to matters of employment, strictly to. 
direct. employment under the Government is- 


perhaps to mock at the Constitution and the 
people. 
ment is all that is necessary to take the em- 
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Vijay Narayan, AIR: 1980 : 


Some element of . public employ--. 
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ployee beyond the reach. of the rule -which 
denies him access to a Court to enforce’ a 


contract of employment and denies him the 
protection of Arts. 14 and 16 of the Con- 


stitution. After all employment in. the public ' 


sector has grown to vast dimensions and 


. employees in the public sector often discharge 


as onerous duties as civil servants and parti- 
cipate in .activities vital to our country’s 
economy. In growing realisation of the im- 
portance of employment in the public sector, 
Parliament and the Legislatures of the States 
have declared persons in the service. of local 


authorities, Government companies and statu-. 


tory corporations as public servants and, eX- 


tended to them by. express enactment the. 


protection usually extended to civil servants 
from suits and prosecution. It is, therefore, 
but right that the independence and integrity 
of those employed in the. public sector should 
be secured as much as the aati saa and 
integrity of civil servants ... .. . 


19: Now, coming back ‘to the case of 
Bharat Petroleum Corporation (AIR 1981 
SC 212) V. R., Krishna Iyer, J., speaking for 
himself and Chinnappa Reddy, J., substan- 
tially adopted the approach of Mathew, J., 
in Sukhdev’s case (AIR 1975 SC 1331) (supra) 
and of Bhagwati,.J., in Ramana’s case (AIR 
1979 SC 1628) andalso emphasized the words 
“other authorities .. . under the control 
of the Government of India” in Art.. 12, 


His approach is ‘look at the anatomy of the , 


corporation, and if you find that it is merely 


a mini-incarnation of the Government itself, . 


then you should treat it. as an instrumen- 
tality and agency, of the ‘Government, and 
therefore within the definition of ‘State’. He 
is of the opinion that the juristic veil worn 
for certain legal purposes cannot obliterate 
the true character of such a Corporation for 
the purpose of constitutional law. He says: 
“Article 12 is a special definition with a 
broader goal. 
cept of State it enlarges the scope to em- 
brace all authorities under the control of 
Government ... .. ...”, and re-emphasizes 
the need to ensure the rights guaranteed by 
Part TI to the employees and persons deal- 
ing with such Corporations., .To quote him: 

“But to use the corporate methodology is 
not to liberate the State from its basic obli- 
gation to obey Part IM. To don the mantle 
of company is to free: the State from the 
inevitable constraints of governmental slow- 
motion, not to play truant -with the- great 


rights.. Otherwise, a cunning. plurality of cor- . 


porations, taking over almost every State 
business —the Post and the railroad, the TV, 


Far from restricting the con-. 


iy 
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and the Radio, every economic ministry's 
activity, why, even social welfare work, will 
cheat the people of Part IIE rights by the 
easy plea: “no admission for the bill of 
rights; no State here’. From Indian Posts 
and Telegraphs limited to Indian Defence 
Manufacturers limited; from Social Welfare 
Board to Backward Classes Corporation, the 
nation will be told that ‘the State has ceased 
to be, save for the non-negotiable sovereign 
functions; and fundamental rights may suffer 
eclipse only to be viewed in museum glass- 
cases .. Pee 


Such a situation he held to be impermissible. 
Indeed, Krishna Iyer, J., fully affirms the 
tests evolved by Mathew, J.; in Sukhdev’s 
case (supra) and by Bhagwati, J., in Ramana’s 
case (supra, and repeatedly points out that 
what is relevant is not the manner in which 
the Corporetion is born, but ‘what is its true 
nature and what are its functions? It is true 
that the learned Judge held — on an ex- 
amination of the provisions of the Burmah- 
Shell (Acquisition of Undertaking of India) 
Act, 1976 that the Bharat Petroleum 
Corporation to which the Central Govern- 


ment transferred the assets and liabilities | 


of Burmah-Shell which had vested in it 
under the Act, is more akin to a statu- 
tory Corporation — still, in our opinion, 
that was not the factor which induced 
the learned Judges to come to the con- 
clusion they did. To repeat, that held 
that Bharat Petroleum Corporation is an in- 
strumentality or agency of the State, not on 
account of the fact that it was found to he 
virtually a statutory corporation working 
upon the wheels of the Acquisition Act, but 
bécause, on application of the functional 
test, they found that it is, in truth. and in 
reality, a mini-incarnation of the Central 
Governmert, made up of its ‘blood and 
bones’, In other words, it was so found on 
account of the fact that it was created for 
the purpose of transferring an undertaking 
already vesting in it by law, whose. share- 


capital was entirely contributed by the Cen- | 


tral Government, which was subject to it’s 
deep and pervasive control, and the func- 
tions which it was performing were of a 
public natare. The fact that it was also 
found to be more akin to a statutory corpo- 
ration in spite of being incorporated under 


the Companies Act was no, doubt, held also: 


. to be a relevant fact; but, certainly, it was 


not the main or the only consideration for 
arriving at the said conclusion, Krishna 
Iyer, J., also explained why, the earlier cases 
of the Supreme Court in Praga Tools Corpn. 
v. C, V. Imanual, AIR 1969 SC 1306; Heavy 
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Engineering Mazdoor Union v. State of 


- Bihar, AIR 1970 SC 82; S. L. Agarwal v. 


Hindustan Steel Ltd., AIR 1970 SC 1150 and 
Sabhajit Tewary . v. Union of India, AIR 
1975 SC 1329 cannot be said to lay down a 
principle contrary to the one evolved by 
Mathew, J., in Sukhdev’s case (supra) and 
by Bhagwati, J., in Ramana’s case (supra). 
He expressly rejected the contention that the 
discussion in Bhagwati, J.’s judgment about 
‘State action’ and Article 12, are obiter. We 
too have pointed out hereinbefore why the 
said argument is ill-founded. Accordingly, 
we reject the argument that the discussion in 
Justice. Krishna Iyer’s judgment on the same 
topic is equally ‘obiter’. One has to re- 
member and appreciate the approach adopt- 
ed by the learned Judges, and once that is 
done, the fallacy in the ‘obiter’ argument be 
comes immediately apparent. 

20. Finally, we may refer to the princi- 
ples culled out by Krishna Iyer, J., from the 
judgment in Ramana’s.case (AIR 1979 SC 
1628) (supra) for determining whether a 
Corporation is an instrumentality or agency 
of the State. They are: 

“I. One thing is clear that if the entire 
share capital of the corporation is held by 
Government, it would go a long way towards 
indicating that the Corporation is an instru- 
mentality or agency of Government. 

2. Existence of “deep and pervasive State 
control” may afford an indication that the 
Corporation is a State agency or instrumen- 
tality. 

3. It may also be a relevant factor — 
whether the Corporation enjoys monopoly 
status which is State conferred or State pro- 
tected. 

4. If the functions of the Corporation are 
of public importance and closely related to 
governmental functions, it would be a rel- 
evant factor in classifying the corporation as 
an instrumentality or agency of Government. 


5. Specifically, if a department of Govern- 
ment is transferred to a Corporation, it 
would‘ be a strong factor supportive of this 
inference of the Corporation being an instru- 
mentality or agency of Government ... ... 
We respectfully adopt the said tests, and add 
the following few principles by way of 
clarification, which really emerge from the 
above decisions and logically flow from 
them: (i) in applying the above tests, it is 
not very much relevant whether the Corpo- 
ration is created by a statute. or is incorpo- 
rated under a statute; e.g., Companies Act, 
Societies Registration Act, etc. The fact 


-that a Corporation is a statutory Corporation| - 


1981 


may perhaps be a factor supporting the con- 
clusion of the -Corporation being an instru- 
mentality or agency of the State; but, it does 
not follow that every statutory Corporation 
is ipso facto an instrumentality or agency of 
the State, Similarly, every Government Com- 
‘Ipany (see its definition in Section 617 of the 
Indian Companies Act} cannot be called an 
instrumentality or agency of the State. Again 
Ithe above tests have to be applied; (ii) it is 
not necessary that all the tests pointed out 
above should be satisfied. It would be a 
question to be determined in a given case 
on an aggregate of the relevant circum- 
stances. For instance, if a Corporation is 
created and the functions of an existing de- 
partment of the Government are transferred 
to it, it would no doubt be a strong factor 
supporting the conclusion of the Corporation 
being an instrumentality or agency of the 
Government; but what. difference would it 
make if instead of doing that, the State 
creates a Corporation by contributing its 
total share-capital, by retaining total control 
over it, and by calling upon such Corpora- 
tion to undertake a fresh activity of a pub- 
lic nature and for the benefit of the public? 
(iii) If a Corporation is vested by law with 
power to give directions, the disobedience of 
which is punishable as a criminal offence or 
is invested with the power to make Rules 
and Regulations and to administer or enforce 
them to the detriment of the citizens and 
others, they would by themselves be “auth- 
orities within the territory of India” within 
the meaning of Art. 12. 
further test whether they are instrumentalities 


-Jor agencies of the Central or State Govern- 


ment is unnecessary. They may be or may 
not be. This test becomes relevant in case 
of Corporation’ — statutory or otherwise — 
which are not clothed with the powers afore- 
mentioned, and which therefore can be 
brought within the purview of definition only 
by treating them as instrumentalities or 
agencies of the. Central or State Government, 
as the case may be. If after applying the 


aforementioned tests, the Court comes to the - 


conclusion that they are instrumentalities or 
agencies of the Central or State Government, 
as.the case may be, then their activity shall 
be deemed to be, and can be termed as 
‘State action and must conform to and 
janswer the rights and injunctions enshrined 
jin Part III of the Constitution. We must 
make. it clear that all this is relevant only 


for the purposes of Part III and that, by 


treating a Corporation an instrumentality or 


agency ‘of a, Government, the Corporation 
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does not czase to be a distinct legal entity, 
nor do its employees become the employees 
of that particular Government. (iv) A writ, 
order or direction can issue under Art. 226 
to such Corporations, both for enforcement 
of fundamental rights and also for enforce- 
ment of a statutory right, 


21. We may mention that in the light of 
the clarification No. (iii), the argument of 
the learned counsel: for respondents, based 
on certain observations in the earlier part of 
Krishna Iyer, J.’s judgment, that a Corpora- 
tion, to be an instrumentality or agency of 
the State, must have the “ability to effect 
legal relaticnship by virtue of power vested 
in it by law”, is liable to be rejected. 


22. We may in this context point out the 
inherent dangers in taking the other view 
canvassed by the learned counsel for the 
respondents. Until about 1974-75 the milk- 
wing in the Animal Husbandry Department 
of the Andhra Pradesh Government was 
carrying on the activity of collecting milk 
from producers'and supplying it to the con- 
sumers, mainly in the cities and big towns in 
the State, There was a Milk Commissioner 
in-charge of the activity. Then, the State 
created the Andhra Pradesh Dairy Develop-- 
ment Corporation, and transferred the said 
activity and even the employees working in 
the milk-wing to the Corporation. Instead 
of Milk Commissioner, the Corporation has 
a Managing Director. The Corporation is 
not a statutory Corporation, but one in- 
corporated under the Indian Companies Act, 
If we are to say that no writ lies against such 
a Corporation, it may well result in disastr- 
ous consequences. If tomorrow the Corpo- 
ration says that it will give employment only 
to the sons and daughters of the milk-pro- 
ducers in a particular district or area of the 
State and to none else, are the Courts to re- 
fuse to interfere on the plea that it is only 
a Company incorporated under the Com- 
panies Act and therefore not subject to 
Part III of the Constitution, nor amenable 
to the writ jurisdiction of this Court? The 
instances can be multiplied. Suppose, tomor- 
row the Government creates a Corporation 
for maintaining the Public Parks and Gar- 
dens; suppose, such Corporation says it will 
not allow members of a particular religion 
or community on to those parks and gardens; 
are the Courts to remain dumb by-standers ? 
Further, as repeatedly pointed out by several 
Judges, there is no such thing as ‘govern- 
mental function’? and a ‘non-governmental 
function’ urder our Constitution. -Every 
activity that the Government undertakes is 
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a ‘governmental activity.’ Now; defence is, 


undoubtedly, one of the- ‘sovereign: ard in-. 


alienable’ functions of’ the State. -` No -one 


will- dispute ‘that it is a true igovernmental: 
“But then, whether the' production’ 
of arms and equipment for thel defence per-' 


function. 


sonnel is a sovereign“ function, lor, should it 
be treated as a, private function? . Should 
Hindustan. Aeronautics Ltd.; which manufac- 
tures Aeroplanes and other equipment for 
our Armed: Forces but which is a Company 


incorporated under the Companies Act, - be ` 


characterised . as a Corporation. iperforming a 


sovereign, function, or should it be. called a. 


commercial 


Corporation’ carrying on a. 


activity? It may well be argued that in -some. 


countries, like United States of America, even 
the defence equipment is manufactured in’ the 
private sector and sold to the Government. 
Thus, it is-not the form ‘that matters ‘but the 


reality; and the tests aforementioned are the 
tests designed ‘to ascertain the reality, ignoring 


the mask or the form, or the screen. 


23. Now, applying the above criteria, let 
us examine whether the Andhra Pradesh Ir- 


tigation Development Board can’ ‘be called an- 


instrumentality or agency, as’ me cas2 may 
be, of the State Government. - 


24. According to the Meinorandum and 
Articles of Association of the A. P. State Ir- 
tigation Development Corporation Ltd, 
(hereinafter referred to` as ‘ithe Irrigation 
Corporation”), the main „objects for which it 
is’ established, ‘are : ` 

-“Gi) to survey, investigate, ‘construct, - €X- 
ecute and carry out schemes and works, of 
all kinds for the exploitation’ of irrigation 
potential of the State and for maximum 
Utilisation of available water resources of the 
State; 

‘a to, survey, . yadai. . construct, : €x- 

ecute and. carry out integrated ‘schemes “for 
the development of water resources for - it- 
rigation and also for development of indus- 
tries and for purposes of public heatth; 
. Gii) to purchase or otherwise acquire, lease; 
develop, administer, "manage .or control in: 
the State of Andhra Pradesh’ any. schemes 
for the development of irrigation potential 
and integrated schemes for, the development 
of irrigation potential .and- for’industrial pur- 
poses and for public health purposes; 

(iv) to act as Agent for Government’ of 
Andhra Pradesh or Government of India or 
other authorities, local bodies; ‘statutory or 
otherwise, on SKECHHON of works entrusted 
to it; : í 

(v) to maintain and improve works men- 
poned in sub-claúses (i), @, Gii) and (iv) 
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above, relating to development of irrigation 
potential and integrated works for the de- 
velopment of irrigation potential, industrial. 
purposes and for purposes of public health; 
and 

(vi) to recover such sums as may be. de- 
termined by the Corporation from any per- 
son or authority, local: or otherwise and 
statutory: or corporate bodies,- for the supply 
of water or in” connection with any other 
activity in consonance with the obicei of the 
Corporation”. 
The authorised share-capital of the Company 
is Rs. Ten Crores, divided: into 10,00,000 
equity shares of Rs. 100/- each. According 
to the Articles of Association,, the Company 
is to be a ‘Private Company’ within the 
meaning of Clause (iii) of sub-section (1) of 
Section 5 ofthe Indian Companies Act, 1956. 
Its entire . paid-up share capital has been 
contributed by the Government. The first 
Directors and all the subsequent Directors 
are to be, and are appointed by the Govern- 
ment from time to time, which is also 
entitled to remove them from office and to 
fill up resulfant vacancies. The remuneration 
of the Chairman, Managing Director and 
Directors is determined by the Government. 
The appointment: of the Managing Director 
is by the Government. The Corporation has 
to obtain the approval of the Government for 
undertaking any work of capital nature, . in- 
volving a capital expenditure exceeding 
Rs. 10,00,000/-. : The Chairman and Vice- 
Chairman of the Board of Directors are also 
to'be appointed and removed by the Gov- 
ernment, as also the Financial Adviser. The 
Chairman is obliged ‘to reserve for ‘the ap- 
proval of ‘the Government any proposals ‘op 
decisions of the Directors in‘ respect of the 
works of ‘capital value exceeding Rupees 
10,00,000/-, increasing or reducing the issue 
capital of the Company, granting ‘by ` the 
Company.‘ of a loan or the giving of a 
guarantee or any other financial assistance to 
any one particular concern: of an. amount ex- 
ceeding Rs. 5 lakhs; winding up of the Com- 
pany, and any other matter which, in the 
opinion of the Chairman, is of such import- 
ance as to be- reserved for the approval of 
the: Government. In such matters, the Direc- 
tors cannot take any action until the Govern- 
ment’s approval is obtained. Clause 90 of 
the Articles of Association expressly reserves 
to the Government the power to “issue such 
directives‘ or: instructions as they may: think 
fit in regard to the finances and the conduct 
of the business and affairs of the Company”. 
The, Directors are bound to comply’ with, 
and give effect to such directives and instruc- 


Sy 


Yo 
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tions. This power is expressed fo be un- 
restricted by anything contained: in, any of 
the Articles of Association. ; Under Cl. 106 
of the Articles of Association, the Comptrol- 
ler and Auditor-General of India is vested 
with the right to arrange for external audit 


by an authority appointed by him, and the’ 


Corporation and. its officials are bound to 
render all assistance to him. On winding 
up, the assets are to be distributed to the 
members, .which means the Government. 
25.. From the counter-affidavit is appears 
that Vegeswarapuram and Kumaradevam 
Pumping schemes which were being executed 
by the Government, were transferred to- the 
Corporation under G. O. Ms. No. 432, 
P. W. D., dated 11-4-1975. After the trans- 
fer, the Corporation had completed . those 
schemes and is supplying water to the ryots 
concerned. It appears further from . the 
counter-affidavit filed by the Corporation 
that, before supplying the water, an agree- 
ment is obtained from the concerned ryot, 
and the water is supplied in terms of such 
apreement. Indeed, it appears that soon 
after the aforesaid works were transferred to 
the Corporation, a meeting was held whereat 
a majority of the farmers of the area enter- 
ed into agreements with the Corporation to 
pay the economy rates and also advanced a 


sum of Rs. 9,460 lakhs by way of deposits 


at the rate of Rs. 500/- per acre. It is also 
stated, by virtue of Section 52-A of the A. P. 
Revenue Recovery Act, the amount due ‘to 
the Corporation can be. recovered as -atrears 
of land revenue. 

26. It would thus appear that this Cor- 
poration satisfies all the tests mentioned here- 
inbefore. Its capital is contributed by ‘the 
State; its functioning is totally subject to the 
‘control of the Government, which is em- 
powered to issue such directives and instruc- 
tions as it thinks fit, with respect -to -the 
finances and ‘conduct of the business and 
affairs of the Company, and the activity of 
the Corporation is of a public nature. In 
other words, the activity it is carrying on, 
is for the benefit of the public. According 
to the 3rd respondent’s counter-affidavit, the 
Corporation is a non-profit making organisa- 
tion, established for the benefit of develop- 
ing the irrigation potential of the State in 
the interest of. the agricultural development 
of the State. Some of the works which 
were being carried on by the. Government 
have been’ transferred to this Corporation. 
The duties it is now asked to perform were 
formerly being performed by the State Gov- 
ernment. There can, therefore, be little 
doubt that this Corporation is an instru- 
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mentality of the State Government. and, 
therefore, falls within the definition of ‘State’ 
in Art. 12 of the Constitution of India. 


- 27. Now coming to the Leather Industries 
Development ‘Corporation — which is’ the| 
Corporation concerned in W. P. No. 854 of 
1979 — it was directed to be created by the 
Government in G, O. Ms. No. 835, dated 
7-9-1973. The creation of such a Corpora- 
tion was found necessary with a view to re- 
vive the’ leather industry in its various sec- 
tors, viz., Cottage, Small Scale and Medium 
Industries. According to the Memorandum 
of Association, the primary objects for which 
it was incorporated, are: 


“(1) to promote, establish, improve, deve- 
lop, own and run Flaying and Curing Cen- 
tres, Hides Exchanges, Tanneries etc; 


(2) to manufacture, by, import, export, sell 
and generally deal in all kinds of leather and 
leather goods; 


(3) to manufacture,, buy, import, export, 
sell ‘and generally deal in all varieties of 
vegetable tan-stuffs, tanning chemicals, acids, 
solutions and compounds, utilized for tanning 
and all types of. grindaries, eye-lets, tos- 
plates,- horse-shoes, and nails, panel pins, 
shoe polishes, wax. balls, buckles etc., for 
manufacture of all types of foot-wear and 
leather goods; and 

(4) to aid,. counsel,..assist, finance and pro- 
tect and promote the interests of leather in- 
dustries in the State of. Andhra Pradesh, 
whether owned or run by the Government, 
statutory. body, company, firm, or individuals, 
and to provide them: with capital, credit, 
Means, rescurces and technical and manage- 
rial assistance for the prosecution of their 
work and business, to enable them to develop 
and improve their methods of manufacture, 
management and marketing and their tech- 
nique of production”. 

Among its incidental or ancillary objects; Ie 
ference may be made to objects Nos. 6, 7, 8, 
9, 16 and 35, which read as follows :— 


- (6) to- grant or guarantee or recommend 
the grant of loans to leather industries, to 
which such sub-contracts are. given oF 
orders are issued as aforesaid, in order to 
enable them, in carrying out the sub-con- 
tracts or orders, to finance plant construc- 
tion, ‘conversion of expansion, including the 
acquisition of land, or to finance the . acqui- 
sition of. equipment facilities,” machinery 
supplies or materials, or to supply such con- 
cerns with working capital to be used in 
the mantfacture of article, equipment, sup- 
plies or materials under contract to Gov- 
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ernment, or to this Company,’ to provide 
them with such financial, technical, mana- 
gerial and other assistance as may be deem- 
ed necessary for the purpose of enabling 
them to execute and carry out the sub-con- 
tracts and orders satisfactorily and tc orga- 
nise production and manufacture for meet- 
ing such contracts and  sub-contracts and 
orders adequately and according to specifi- 
cation, and to ensure satisfactory production 
by all necessary instructions, assistance, in- 
spection and supervision; 

(7) to effect co-ordination between large 
scale leather industries and small scale lea- 
ther industries by suitable methods, similar 
to those aforesaid, enabling small industries 
to manufacture satisfactorily such parts, ac- 
cessories, ancillaries and components and 
other articles as may be required by large 
scale industrizs; 

(8) to promote and operate schemes for 
development of leather industries in the 
country and for that purpose to prepare and 


get prepared reports, blue prints, statistics 
and other information; 
` (9) to promote and establish such com- 


panies, association, advisory boards and 
other suitable bodies as may be deemed ne- 
cessary in order to carry out ,the aforesaid 
objects effectively; 
XxX XX XX XX 
(16) to establish, promote, subsidise, and 
otherwise assist any company or companies, 
syndicate or other concern for the purpose 
of setting up ary industry for the produc- 
tion of leather or leather articles or running 
any leather undertaking, acquiring any pro- 
perty or furthering any of the objects of 
this company; 
XX RX xx ` xX 
(35) to undertake such other activities, in- 
dustrial, commercial or financial, which will 
create conditions conducive to the growth 
of Leather Industries in the State of Andhra 
Pradesh .......... Pz 


28. According to the Articles of Associa- 
tion, its initial paid-up capital is contributed 
by the Government; any invitation fo the 
public to subscribe for any shares or deben- 
tures of the Company is prohibited; its 
Directors including its Managing Director, 
are to be appointed and removed by the 
Government; their salaries are fixed by the 
Government; and the Chairman of the 
Board of Directors is also appointed by the 
Government. We may observe that the 
Articles. of Association of this Corporation 
are substantially on par with the Articles of 
Association of the Irrigation Corporation. 
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In particular, the State Government is em~ 
powered to issue such directives and in- 
structions as it may consider necessary in 
regard to the conduct of the business and 
affairs of the Corporation, and the Cor- 
poration is bound to give effect to such di- 


` xectives and instructions. 


29. Now, the object No. 4, and the an- 
cillary objects set out above, clearly go to 
show that this Corporation is not a pure 
commercial venture on the part of the State. 
In other words, its functions are of a pub- 
lic nature and meant for the benefit of the 


public. The Corporation is created for the 
purpose of financing and developing the 
leather industry in the State, in all the 


sectors of economy and to put it on a sound 
footing. For that purpose, the Corporation 
is to aid, advise, assist and finance the in- 
by providing 
them with capital, credit, means, resources, 
and technical and managerial assistance. 
The several incidental or ancillary objects 
referred to hereinbefore, elaborate and elu- 
cidate the main object No. 4. This activity 
is certainly not a purely commercial one. 
It is cleer that the Government, instead of 
undertaking the said activity through a 
department of the Government, bas creat- 
ed the Corporation. Its capital is provided 
by the State, the control of its affairs and 
business is vested in the State, and the 
nature of its activity is a public function 
conceived for the benefit of the public. 
Promoting and developing the leather in- 
dustry in the State does not merely benefit 
the producers. It ultimately benefits the 
consumers as well. In this context, we may 
also refer to the fact that the officers ofl. 
this Corporation would be ‘public servant’ 
within the meaning of Section 21 of the 
Indian Penal Code. The Corporation is, 
therefore, an instrumentality of the State, 
and amenable to the writ jurisdiction of 
this Court. 

30. We may mention that the aueition 
whether ‘LIDCAP’ is an instrumentality of 
the State and therefore amenable to the 
writ jurisdiction of this Court, had come 
up earlier before this Court. W.P. No. 3103 
of 1975:(1978 Lab IC (NOC) 204) (Andh 
Pra) raising this question came up before me, 
sitting singly, in December, 1977. By order 
dated 17-4-1978. I referred the matter to a 
Bench, while recording my views on the 
subject, pointing out the desirability of ac- 
cepting the argument that this Corporation 
is an instrumentality of the State. The 
matter came up before a Bench of this 
Court in April, 1978. The Bench, however, 
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` instrumentality of the State. 


/ 


‘of the Supreme Court 


following the decisions of the ` Supreme 
Court in Sabhajit Tewary v. Union of India, 
AIR 1975 SC 1329, and Praga Tools Corpn. 


v. C. V. Imanual, AIR 1969 SC 1306, held” 


that it being a Company incorporated under 
the Companies. Act, cannot be treated as an 
Accordingly, 
it was held that it is not amenable to the 
writ jurisdiction. By that date — it may be 
noted — the decisions of the Supreme Court 
in Ramana’s case, AIR 1979 SC 1628 
(supra), or the subsequent cases, were not 
available. The mainstay of the petitioners’ 


contention therein was the opinion of. 
Mathew, J., in Sukhdev’s case, AIR 1975 
SC 1331. The Bench was, however, of the ` 


opinion ‘that, having regard to the decision 
of the Supreme Court in Tewary’s case 
(supra), rendered on the same day, and also 
having regard to the earlier decisions in 
Praga Tools Corpn. case (supra) etc., the 
petitioners’ contention cannot be accepted. 


But, since then the Supreme Court has, in 


more than one decision, explained those 
earlier cases, including the one in Sabhajit 
Tewary v. Union of India, AIR 1975 SC 
1329, which aspect has been dealt with by 
us hereinbefore. Following the principles 
affirmed in subsequent decisions of the 
Supreme Court, we hold that the decision 
of the Bench in W., P. No. 3103 of 1975, 
D/- 17-4-1978, was not correctly decided 
and is no longer good law. 


31. So far as the decision of another 
Bench in W. P. No. 5904 of 1978, DJ- 8-12- 
1979, is concerned, it is not necessary for 
us to express any opinion about the correct- 
ness of.that decision, because it does not 
directly arise in this batch of writ petitions. 
We have affirmed and clarified the tests for 
determining whether a Corporation is an 
instrumentality or agency of the State and 
also the aspect in which cases this scrutiny 
is relevant and in which cases, not. The 
matter has been referred to the Full Bench, 
not for determining the correctness of the 
said decision but for an authoritative opin- 
fon on the question, whether a writ lies 
against a mnon-statutory Corporation, and 
that question we have answered. For the 
purpose of these writ petitions, it is not ne- 
cessary to examine the ‘anatomy’ of NCERT 
or to determine whether it is an instrumen- 
tality or agency of the State. It is however 
clear that any ‘observations in the said 
judgment regarding the effect and purport 
judgments referred 
to above, in so far as they arè inconsistent 
with this judgment, must be held to be no 
longer good law. : wm The ee 
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32. We answer the question referred to 
us, accordingly, and remit the matters back 
to the Bench for decision on merits, W.P. 
No. 854/1979 shall however go back to the 
single Judge. 


JAYACHANDRA REDDY, J.  33.:—, 
While I agree with my learned brother 
Jeevan Reddy, J. that the Andhra Pradesh 
State Irrigation Development Corporation 
Limited is “State” within the meaning of 
Article 12 of the Constitution, I am unable 
to agree that the Leather Industries Develop- 
ment Corporation of Andhra Pradesh Ltd. 
(LIDCAP) also is a “State” within the mean- 
ing of Art. 12. To substantiate this view 
of mine, it may not be necessary to refer 
to all the cecisions. Suffice if I refer to 
three leading -decisions viz., Sukhdev Singh 
v. Bhagatram, AIR 1975 SC 1331; Ramana 
v. I. A. Authority of India, AIR 1979 SC 
1628 (hereinafter referred to as “Airport 
Authority case”), and Som Prakash Rekhi 
v. Union of India, AIR 1981 SC 212 
(hereinafter referred to as “Bharat Petro- 
leum case”). Mathew, J. in a separate but 
concurring judgment in Sukhdey Singh’s 
case examined the question from a different 
angle and evolved certain tests to be adopt- 
ed in considering whether a Corporation is 
an “authority” within the meaning of Arti- 
cle 12 of the Constitution. Bhagwati, J. in 
Airport Authority case, AIR 1979 SC 1628, 
adopted those tests and held that the Airport 
Authority is a corporation within the mean- 
ing of Art. 12. In both these cases the cor- 
porations involved were created by Statutes. 
Therefore, there has been scope to contend 
that corporations created by statutes only 
come within the meaning of Article 12. In 
Bharat Petroleum case, AIR 1981 SC 212, 
Krishna Iyer, J. after consideration of the 
various decisions of the Supreme Court in- 
cluding Sukhdev Singh’s case, AIR 1975 
SC 1331 and Airport Authority case, held 
that Bharat Petroleum, though a Govern. 
ment Company is “State” within the enlarg- 
ed meaning of Art. 12. The learned Judge 
bas also observed that “sometimes the test 


is formulated, over-simplified fashion, by 
asking whether the corporation is formed 
by a statute or under a statute. The true 


test is functional. Not how the legal person 
is born but why it is'created. Nay more, 
Apart from discharging functions or doing 
business as the proxy of the State, wearing 
the corporate mask there must be an ele- 
ment of. ability to affect legal relations by 


virtue of power vested in it by law”. A 
perusal of, these three judgments would 
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show that the following factors are relevant 
in deciding the questions — i 

(1) Whether the entire share capital of 
the corporation is held by the Government? 
If so, it would’ go a long way towards. in- 
dicating that the corporation is an instru- 
mentality ‘or agency of Government. 

(2) Whether -there' is deep, pervasive- -and 
unusual State control over the corporation. 

(3) Whether the corporation enjoys mono- 
poly status which is State conferred or State 
protected, 

(4) Whether the functions of the corpora- 
tion are of public importance and, closely 
related to governmental functions. 

. 5) Whether a department of Governmen} 
is transferred to a corporation. 


(6) Whether a- legal person'is a corpora- 

tion created “by a statute” as distinguished 
from “under a statute’. However, this by 
itself is not’ an important criterion although 
it may also indicate that a- corporation is 
an instrumentality or agency, of -Govern- 
ment, 
These are some of the factors also empha- 
sised by Krishna Iyer, J. which would estab- 
,lish that the corporation is ‘an instrumenta- 
lity or agency of the “Government. The 
learned Judge at the same time has also 
observed that ‘these factors are not clinch- 
ing. It is- also observed that a cumulative 
effect of all these factors also has to be 
taken into consideration, 


. 34 A perusal of. these ttiree jcdgrnenits 
would also show that the learned Judges 
while laying down these tests have also in- 
dicated certain -guidelines which have. to be 
borne in mind, particularly while consider- 
ing whether a Government . company: is an 
instrumentality. or agency of the Govern- 
ment. In Sukhdev Singh’s case, AIR 1975 
SC 1331, Mathew, J. observed thus: 


“Does any amount of State help, however 
inconsequential, make an act something 
more than an individual Act? Suppose, a 
privately owned and managed. operation re- 
‘ceives direct financial aid from the -State, is 
~ an act of.such an agency an act cf State? 
It would be difficult to give a categorical 
answer to this question. Any operation or 

‘purpose -of value to’ the public may be en- 
“ couraged by appropriation of public’ money 
and the resulting publicly: supported opera- 
tion -can -be characterised’ as a State opera- 
tion. But' stich’ a rule: would seem to go to 
the extreme. There -seems:to be no formula 
which would provide the correct ‘division of 
cases of this type info‘ neat categories of 
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State action and private action. Some clue 
however, to‘ the considerations which might 
impel the: court in one direction or. the 
other. may be obtained from an examination 
of the cases in this area.” 

f (Emphasis. supplied) 
Having thus observed, the learned Judge re- 
ferred to several American ‘cases and held 
that the ‘three corporations are instrumenta- 
lities or agencies of the Government fop 
carrying .on ‘business which otherwise would 
have been done by the State departmentally. 
In Airport Authority case;, AIR 1979 SC 
1628, Bhagwati, J. ‘observed as follows: 


` “It is not possible to formulate an all- 
inclusive or exhaustive test which would 
adequately -answer this question. _ There is 
no out and dried formula which would pro- 
vide the correct division of corporations 
into these which are instrumentalities or 
agencies of overmaat and those which 
are not.” 
‘(Emphasis supplied) 
The learned Judge while considering’ various 
fests, held that “specifically if a department 
of Government is transferred to a corpora- 
tion, it would be a strong factor in’ support 
of this inference”. The learned Judge has 
enumerated the various factors to be taken 
into consideration in this regard in the fol 
lowing manner: ` ` 
“It will- thus be seen that there are several 
factors which may have to be consideređ 
in determining whether a corporation is an 
agency or instrumentality of Government. 
We have. referred to some of these factors 
and they may be summarised as under, 
whether: there is .any financial assistance 
given by the State, and if so, what is the 
magnitude of such. assistance whether there 


is any other form of assistance, given by 
the State, and if.so, whether it is .of the 
usual kind or it is: extraordinary, whether 


there is any control of the management and 
policies 'of the corporation by the State: and 
what is the nature and extent of such cons 
trol, whether the corporation enjoys State- 
‘conferred or State protected monopoly sta- 
‘tus and: whether the functions carried out 
by the ! corporation are -public - functions 
closely related to governmental fonctions: 
This particularisation of relevant factors is 
however not. exhaustive and by... its very 
nature it cannot be, because with increasing 
assumption of new tasks, growing com- } 
‘plexities of management and administration >. 
‘and the necessity of continuing ‘adjustment 
‘in relations betweén the. ` corporation . and 
Government: calling for flexibility, adaptabi- 
lity and innovative skills, it is not possible 


` 
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to make an exhaustive enumeration of the 
tests which would invariably and in all 
cases - ‘provide an unfailing.. answer to the 
question whether a corporation is govern- 
mental instrumentality or agency. More+ 


over even amongst these factors whick we 


have described, no one single factor.. will 
yield a satisfactory ariswer to: the question 
and thé court will “have to consider 
cumulative ‘effect of! those various’ factors 
and arrive at its-decision on the basis of a 
particularised inquiry: info the facts and. 
circumstances of each. case.”* . 

ge any ‘(Emphasis supplied) 
In Bharat Petroleum case, AIR 1981 SC 
~ 212, Krishna Iyer, J., after considering the 


ratio in the Airport Authority case; AIR 
1979 SC 1628, observed thus: m 
“A careful study of the features of Air. 


port Authority. and a government. company 


covered by Ss. 7, 9, 10 and 12 of the | Act. 
before us. discloses, a close parallel except. 


that the Airport Authority is created by a 
statute while Bharat Petroleum (notified 
under Section 7 -of..the: Act) is recognised by 
and clothed with rights and duties by the 
State.” 

In arriving at Sich a conclusion the learn- 
ed Judge has also referred to the provisions: 
of Burmah Shell (Acquisition ‘of Undertak- 
ings in India) Act, 1976;-- After considering 
these provisions it is observed thus: 


“This review, though skeletal, is sufficient 
strikingly to bring home the point that’ the 
Corporation we are concerned with is more 
than a mere, government company. What- 
ever its character antecedent to the Act, the 
provisions we have adverted to have trans- 
, formed it into an instrumentality of the 
Central Government. with a strong statutory’ 
flavour superadded and ‘clear indicia of 
power to make it an “authority”. Although 
registered as a company under the Indian 
Companies Act, the second respondent is 
clearly a creature of the statute,.the under- 
taking having vested in it. by force of S. 7 
of the Act. | The various provisions to 
which our attention was drawn, an elabora-. 
tion of which is not called for, emphasise the 
fact that the second respondent is 
mere company but much more . than that 
and has a statutory flavour in its operations 
and functions, in its powers and. duties, and 
in its personality . itself, apart from being 
functionally, and. administratively under the, 
thumb of Government. It is a limb of Gov- 
ernment, an. agency ofthe State, a vicarious 
creature of statute working on the wheels 
of the Acquisition Act. We do not. mean 
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to say that for purposes of Article 309 or. 
otherwise this Government company is Stata 
but limit our holding ..to Article 12 and 
Part-II.” e 

As ‘already mentioned above, - the 
difficulty. arises. while deciding the question 
whether a ‘particular Government company 
comes within the meaning of ‘ Article 12. 
As a matter of fact Krishna Iyer, J. while 
considering the submission about the scope 
‘of the ratio in’ Sukhdev Singb’s case AIR 
1975: SC 1331 and. Airport’ Authority case. 
AIR 1979. SC:.1628, observed as follows :— 


“We are’ free to confess that the proposi- 
tions have nct been neatly chiselled and pre- 
sented in any of the rulings and further, 
some measure of incongruity may be noticed 
if we search Zor the same ...... a. 2. 44.” 
In this context it is useful to refer to the 
following observations made in Bharat Petro- 
leum case AIR 1981 SC. 212 :— 

“The characteristics of corporations, 
tights’ and liabilities, functional autonomy 
and juristic status, are jurisprudentially re- 
cognised as of a distinct entity even where 
such corporations are but State agencies or 
instrumentalities. -For purposes of the Com- 
panies Act, 1956, a Government company 
has a distinct personality which - cannot be 
confused wn the State.” (emphasis ka 
plied), ` 
No doubt Bharit Petroleum Corporation was 
a Government company registered under the 
Companies Act, but their Lordships applied 
several tests to which I have already refer- 
ted and virtually placed’ the company in the 
same position as a statutory corporation by 
holding that “Bharat Petroleum notified under ' 

Section 7 of the Act is recognized by. and 
clothed with rights and duties by the State”. 
This again shows that apart from other 
“functional ‘tests’, the “statutory flavour” 
which the corporation enjoys is also an im- 
portant factor. I may mention here that 
during the ccurse of the @rguments before 
us a question arose whether the fact that the 
corporation is created by a “statute” itself is 
sufficient to attract: Article 12, or other tests 
also should be satisfied. I am urable to 
envisage a case where in spite of a corporation 
being created by a statute still fails to be an. 
agency or instrumentality of the Govern- 
ment. As a matter of fact in Bharat Petro- 
leum case AIR 1981 SC 212 after referring. 
to Section 3 of the Burmah Shell (Acquisi- 
tion of Undertakings in- India) Acz, 1976, 
their Lordships observed as follows :— 

“This ` provision lays bare the central ob- 
ject of making the Central Government the 


their 
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proprietor of the undertaking. It hardly 
néeds argument to convince a Court that by 
virtue of Section 3, the Central Government 
is the transferee of the Undertaking. Had a 
writ proceeding been commenced during the 
period of vesting in the Central Government, 
it could not have been resisted on the score 
that the employer is not “the State”. The 
appointed day did arrive and ‘the right, title 
and interest in Burmah Shell did vest in the 
Central Government.” (Emphasis supplied). 
However it may not be necessary to consider 
this aspect in view of the further principles 
laid down by the Supreme Court in Airport 
Authority case -AIR 1979 SC 1628 and Bha- 
rat Petroleum case AIR 1981 SC 212. Suffice 
if we say that the Supreme Court has also 
laid down that the fact that the corporation 
is created by a statute is also an important 
criterion. i i 


36.. Now bearing these tests and guide- 
lines in mind, I shall proceed to examine 
whether LIDCAP can be called an instru- 
mentality or agency of the State Govern- 
ment. Let me first refer to.certain factors 
which are not in controversy. The LIDCAP 
is not created by any statute. It is only a 


company registered under the Companies Act.. 


LIDCAP. dces not enjoy a monopoly status 
conferred or protected by the State. No de- 
partmental activity hitherto carried on by 
the State is transferred to LIDCAP. With 
this background let us examine the Memo- 
randum of Association and Articles of As- 
sociation of LIDCAP. The Memorandum of 
Association discloses that the main object of 
the Corporation is to promote, establish, im- 
prove, develop, own and run Flaying and 
Curing Centres, Hides Exchanges, Tanneries, 
etc., and to manufacture, buy, import, ex- 
port, sell and generally deal in all varieties 
of vegetable tan-stuffs, tanning chemicals, etc. 
The various clauses in the Memorandum of 


Association only deal with activities of the 


LIDCAP in promoting the business. 


37. 1 shall now consider the Articles of 
Association, on the basis of which my learned 
brother Jeevan Reddy, J. has concluded that 
the LIDCA> ‘is an instrumentality or agency 
of the Gcvernment. It is true that the 
LIDCAP was directed to be created by the 
Government in G. O. Ms. No. 835, Industries 
and Commerce Department, dated 7-9-1978. 
Para. 2 of the G. O. shows that LIDCAP 
was established as a Government company 
‘under the Indian Companies Act. It is also 
-mentioned'in the G. O, that the Government 
would sanction Rs.. 6.5 lakhs towards the 
share-capital contribution. The Articles of 
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Association show that the authorised share 
capital of the company is Rs. 2 crores 
divided into two lakh equity shares : of 
Rs. 100/- each. Article 6 shows that the 
shares shall be under the control of the Board 
of Directors who may allot or otherwise dis- 
pose of the share to such persons on such 
terms and conditions as they think fit. Arti- 
cle 8 shows that. every person whose name is 
entered as a member in the register shall 
without payment of any fee or charge be 
entitled to a certificate under the seal of the 
Company specifying the share or shares held 
‘by him and the amount paid thereon. Arti- 
cle 11 Jays down that the Company shall 
have a lien on every share, not being a fully 
paid share. Article 14 is to the effect that 
the Board may from time to time make calls 
-upon the members in respect of any moneys 
unpaid on their shares and specify the time 
or times of payment and each member shall 
pay to the company at the time or times so 
specified the amount called on each share. 
Article 19 is to the effect that if a member 
fails to pay any call or instalment of a call, 
on the day appointed for payment thereof, 
the Board may at any time thereafter during 
such time as any part of the call or instal- 
ment remains unpaid, serve a notice on him 
tequiring payment of so much of the call or 
instalment as is unpaid together with any 
interest which may have accrued. Article 23 
is to the effect that a share may be transfer- 
red by a member or other person entitled to 
transfer only to a person approved by the 
Government. Articles 26 to 28 provide for 
the transfer of shares by the members. From 
these Articles I am unable to come to the 
conclusion that the entire share capital is to 
be invested by the Government. As a matter 
of fact G. O. Ms. No. 836 itself shows that 
the Government paid only Rs. 6.5 lakhs as 
its contribution towards share capital and as 
per the abovementioned articles the shares can 
be allotted to any person. No doubt the 
Articles of Association of the A. P, State 
Irrigation Development Corporation Ltd. 
(hereinafter referred to as “the Irrigation De- 
velopment Corporation”) are more or less to 
the same effect, but it must be remembered 
that the Memorandum itself shows that the 
Irrigation Development Corporation has to 
act as an agent for Government of Andhra 
Pradesh or Government of India or other 
authorities in execution of works entrusted 
to it. That apart, it is not in dispute that 
the works hitherto being carried on by the 
Government were transferred to that Corpo- 
ration. This makes all the difference. The 


‘functions of the Irrigation Development Cor- 
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poration are of public importance and are 
closely related to governmental functions. 
This is yet another important distinguishing 
feature. So far as LIDCAP is concerned, it 
cannot be said that the functions it carries 
on, are closely related to governmental func- 
tions. The object of the company is only to 
promote leather industry. and to revive 
cottage, small-scale and medium industries. 
This was not previously a governmental func- 
tion and at any rate it cannot be said that 
the functions of the LIDCAP can be identi- 
fied as that of the Government. 

- 38. The only test which is perhaps relevant 
is the control that the Government exercises 
over the corporation, but here again we have 
to see whether it is “so deep pervasive and 
unusual”, In the Memorandum of Associa- 
tion of the LIDCAP there are no clauses 
providing for the control of the Government. 
In the Articles of Association, Articles 1 
and 2 deal with definitions. Article 3 lays 
down that the company has to be governed 
by the Regulations. Article 4 lays down 
that it is a private company registered under 
the Companies Act. Articles 5 to 41, as 
already mentioned, ‘deal with the allotment 
of shares, etc. Articles 42 to 47 deal with 
holding of meetings. Article 48 lays down 
that the Government, so long as they are 
shareholders of the company, may from time 
to time appoint one or’ more persons to re- 
present them at all or any meetings of the 
Company. Article 49 empowers the Chair- 
man of the Board to take the chair at every 
general meeting. Articles 50 to 69 again 
deal only with meetings. Article 70 lays 
down that the total number of Directors 
both ex-officio Directors and Directors other 
; than ex-officio Directors of the Company, 
shall neither be less than two nor more than 
fifteen at any time. Under Article 71 the 
first Directors and all subsequent Directors 
shall be appointed by the Government by 
nomination; and the Government also shall 
have the power to remove any Director in- 
cluding the Chairman and the Managing 
Director under the same Article. Under Arti- 
cle 72 the Government may appoint from 
time to time one of the Directors to be 
Chairman of the Board of Directors. Arti- 
cle 75 deals with the terms of office of the 
Directors. Article 76 deals with the remu- 
neration of the Directors. Articles 78 to 80 
deal with the powers of the Board of Direc- 
tors. Under Article 81 the. ‘Government 
may appoint one of the Directors to be the 
Managing Director of the company; and Arti- 
cle 82-enumerates the powers of the Managing 
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Director and lays down that the Managing 
Director shall have such powers and auth- 
ority to conduct the affairs of the company 
as may be vested in him or delegated to him 
by the Board. Under Article 83 the Govern- 
ment may confer upon the Managing Direc- 
tor such powers for such objects and pur- 
poses as they may think expedient. Arti- 
cles 86 and 87 deal with the disqualifications 
of the Directors. Articles 88 to 98 deal with 
the proceedings of the ‘Directors. The rest 
of the Articles are not very much relevant, 
except Article 142 which lays down that not- 
withstanding anything contained in any of 
the Articles, the Government may, from time 
to time, issue such directives as they may 
consider necessary in regard to the conduct 
of the business and affairs of the Company 
or Directors thereof and in like manner may 
vary and annul any such directive. So, Arti- 
cles 71 and 73 make it clear that the Direc- 
tors of the Board are appointed by the Gov- 
ernment. Article 80 deals with their powers. 
There are 19 clauses in Article 80. They 
all deal with the business activities, like pur- 
chasing, leasing out, meeting demands, de- 
claring dividends, etc. None of these activi- 
ties are governmental in nature. It is true 
that the Managing Director is appointed by 
the Government under Article 82, but he 
again has such powers to conduct the affairs 
of the Company as may be vested in him or 
delegated to him by the Board. So, his 
powers also do not go beyond the powers 
that can be exercised by the Board. There- 
fore, two things are clear, viz., that the 
Directors are appointed by the Government 
and the Managing Director also is appointed 
by the Government, and the Government 
also has power to remove any Director in- 
cluding the Chairman and the Managing 
Director. But this by itself does not mean 
that the Government has such a deep, perva- 
sive and unusual control. The Board of 
Directors and the Managing Director have 
only such powers which are necessary to 
conduct the affairs of the Company and 
under Article 142 the Government can give 
directives only when they are necessary in 
regard to the conduct of the business and 
affairs of the company. We also come 
across such Article'in the Articles of Associa- 
tion of the other Government companies in- 
cluding that of the Irrigation Development 
Corporation. But on the basis of this kind 
of Article, it cannot be concluded that the 
Government wholly controls the Company 
not only in its policy but also in carrying on 
every function. In other words, from this 
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Article it cannot be said that the LIDCAP 
functions only as an instrumentality oF 
agency of Government. This kind of con- 
trol by the Government in the matter of ap- 
pointment and removal and in the matter of 
vesting some special powers in the Managing 
Director, or giving some directives only when 
it is necessary for carrying on the activities 
of the Company, is common to every Gov- 
ernment company. In Airport Authority 
case AIR 1979 SC 1628, Bhagwati, J. ob- 
served that “where a Corporation is wholly 


controlled by the Government not only in, 


its policy making but also in carrying out 
the functions entrusted to it by the law 
establishing it or by the Charter of its in- 
corporation, there can be no doubt that it 
would be an instrumentality or agency of 
Government.” In the case of LIDCAP it 
cannot be said that carrying out the func- 
tions entrusted to it are also wholly and for 
all times and for all purposes controlled by 
the Government. Even the fact that the em- 
ployees of the Government company come 
within the meaning of “public servants” as 
defined under Section 21 of the Indian Penal 
Code, also does not make any difference, be- 


cause that is common to every Government - 


company. Unless it is shown that in a parti- 
cular Government company the control of 
the Government is such that it is deep, perva- 
sive and unusual, it must be held that one 
of the important tests laid: down by the 
Supreme Court remains unsatisfied. When 
we examine the Memorandum and Articles 
of Association of the Irrigation Development 
Corporation, we find there is such deep and 
unusual control. For instance, Article 89 of 
the Articles of Association of the Irrigation 
Development Corporation makes it impera- 
tive that the Chairman shall ‘reserve for the 
approval of the Government any proposals 
or decisions of the Directors in respect of 
works capital, increasing or reducing the 
issue capital of the Company, granting by 
the Company of a loan, winding up of the 
company, or any other matter which in the 
opinion of the Chairman is of such import- 
ance as to be reserved for the approval of 
the Government, and unless the Government 
` gives the approval no action can be taken 
by the Board. This definitely reveals that 
the Government has pervasive control. Yet 
another important Article which shows that 
the Government has deep and unusual con- 
trol over the Irrigation Development Corpo- 
ration is Article 106, which lays down that 
in addition to the audit to be- carried out 


in accordance with the Act, the Comptroller 
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and Auditor-General of India shall have the 
right to arrange for external audit by an 
authority appointed by him, and the auth- 
ority so appointed by the Comptroller and. 
Auditor-General of India and all the mem- 
bers of the staff working under that auth- 
ority shall, at all reasonable times, have 
access to all accounts, account books, vou- 
chers, documents and other pavers of the 
Company and all reports of the Auditors ap- 
pointed under the Act; and on a report sub- 
mitted by the said authority the Comptroller 
and Auditor-General of India may take suit- 
able action. This also shows that the Gov- 
ernment has deep and unusual control over . 
the Irrigation Development Corporation 
which is a Government company. We do 
not find such Articles in the case of LIDCAP. 

39. Even assuming for argument’s sake 
that there is such control by the Govern- 
ment in the case of LIDCAP, that by itself 
is not sufficient to hold that it comes within 
the meaning of “State”, if no other factor 
pointed out by the Supreme Court is pre- 
sent. We notice no other factors which 
satisfy the tests as we find in the case of 
Irrigation Development Corporation and 
Bharat Petroleum. In the case of Irriga- 
tion Development Corporation, as already 
mentioned, in the Memorandum itself it 
is stated that it is an Agent of the Gov- 
ernment and that the activities hitherto 
carried on by the department of the Gov- 
ernment have been transferred to the Irriga- 
tion Development Corporation, and apart 
from the financial assistance the Govern- 
ment has also a deep and pervasive control. 
In addition to these, the other tests, viz., that 
the functions of the Irrigation Development 
Corportaion are of public importance and 
closely related to governmental functions, are 
also satisfied. Some of these important fac- 
tors are absent in the case of LIDCAP. In 
the case of Bharat Petroleum, as observed by 
the Supreme Court, the company stepped 
into the shoes of executive power of the 
State. Further, on an examination of the 
provisions of the Burmah Shell (Acquisition 
of Undertaking in India) Act, the Supreme 
Court also reached the conclusion that the 
Bharat Petroleum is more than a mere Gov- 
ernment Company and that these provisions 
of the Act do show that the same has been 
transformed into instrumentality of the Cen- 
tral Government, and it has a statutory 
flavour in ‘its operations and functions, in its 
powers and duties and‘in its personality it- 
self, apart from being functionally and ad- 
ministratively under the thumb of Govern- 
ment. 
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49. Thus, we can notice a marked differ- 
ence in the operations and functions of the 
LIDCAP and in its personality itself as zom- 
pared to the other two corporations, viz, Ir- 
tigation Development Corporation and Bha- 
tat Petroleum Corporation. 

_ 41. To sum up, LIDCAP is not created 
by a statute, The entire share-capital o7 the 
Corporation is not held by the Government. 
The LIDCAP does not enjoy a moncpoly 
status which is State-conferred or State-pro- 
tected. On the other hand, there are any 
number of private industries and companies 
carrying on the same activities. The func- 
tions of the Corporation are not closely re- 
lated to governmental functions and they are 
only purely business activities. The activi- 
ties that have to be carried on by the 
LIDCAP were not formerly of' any depart- 
ment of the Government. At any rate, no 
‘department of the Government as such is 
transferred to the company. The coatrol 
that the Government exercises over the com- 
pany is not deep, pervasive and unusual. The 
control exercised by the Government 5 in 
no way different from the one exercised -by 
the Government over any other ordinary 
Government company. It is true, one of 
the objects of the LIDCAP is to promote 
and operate schemes for the development of 
leather industry in the country, etc. - From 
that it may be said that the functions.of the 
LIDCAP are of public importance, but that 
is not sufficient. In that larger sense, the 
functions of -every company ultimately turn 
out to be for the public good. The instru- 
mentality or agency of Government ccmes 
in only when such functions are closely re- 
lated to the governmental- functions. Thc-s is 
clearly absent in the case of LIDCAP. 

42, For the aforesaid reasons, a writ can 
be issued against the Andhra Pradesh State 
Irrigation Development Corporation. So far 
as W. P. No. 854 of 1979 is concerned, a 
writ cannot be issued against RICA the 
2nd respondent therein. 


Answered accordingly. 
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P. A. CHOUDARY, J. 

A. V. Subrahmanyam and others, Peti- 
tioners v. C. Venkatatamananmia end 
others, Respondents 

C. R. P. No: 5688 of 1980, 
1980. 

(A) A. P. Court-fees and Suits Valua- 
tion Act (7 of 1956), Sec. 11 (2) — Deci- 
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sion as to Court-fee — Suit for cancella- 
tion of settlement deed. — Additional re- 
lief of recovery of possession added - — 
Question: of proper Court-fee whether to 
be tried as a preliminary issue —. Sec- 
tion 11 (2) whether applies to a court of 
unlimited jurisdiction. (Civil P. C. 
(1908), O. 18, R. 1). z 
The language in sub-section (2) of Sec- 
tion 11 of the Act does not refer to the 
question of pecuniary’ jurisdiction at all: 
It refers only to the question of pay- 
ment of proper court-fee. Section i1 
clause (2) does not make any distinction 
between questions of court-fee involving 
any pecuniary jurisdiction and questions 
of Court-fee involving payment of pro- 
per court-fee and valuation. Pecuniary 
jurisdiction is dealt with by the Act in 
sub-section’ (4) of Section 11. It, there- 
fore, follows that notwithstanding the 
fact that the Subordinate Judge’s Court 
is a Court of unlimited jurisdiction, the 
language of sub-section (2) of Section 11 
would apply to the questions before it 
regarding the proper court-fee payable 
on the additional relief of recovery of 
possession of property covered by the 
settlement deed in question in the suit. 
In other words, the apparent tenor of 
Section 11 (2) cannot be limited to the 
trial of issues of court-fee as prelimi- 
nary issues only to questions relating to 
pecuniary jurisdiction and not relating to 
the questions of payment of proper 
court-fee. (Para 6) 
(B) A.P. Court-fees and Suits Valua- 
tion Act (7 of 1956), Section 11 (2) 
— Section 11 (2) is not manda- 
tory — Question of court-fee need not 
be tried as preliminary issue — Discre- 
tion of Court. (Civil P. C. (1908), O. 18, 
R. 1 — Interpretation of Statutes 
Mandatory or directory nature), 
The language of Section 11 (2) direct- 
ing that “all questions of payment of 
proper court-fee shall be decided before 
the hearing of the suits,” is merely 
directory and not mandatory. The court 
would not be acting without jurisdiction 
or doing something illegal in proceeding 
with the trial of the case without first 
deciding the ‘question relating to the 
payment of proper court-fee. The Court 
must have discretion either to try (or 
not to try the court-fee issue as a pre- 
liminary issue, (Case law discussed). 
(Paras 10. 12, 15) 


“The peremptory language ‘of sub-sec- 
tion (2) of Section 11 directing the trial 
of the court-fee issue as:a preliminary 
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issue is not conclusive of the matter. It 
is no . doubt true that the Statute is 
intended tc be followed and not to be 
disregarded. But, it must be remember- 
ed that the legislature enacts laws 
against the backdrop of an unwritten 
assumption that the provisions of a 
Statute shculd subserve the interests of 
justice. Rules of interpretation evolved 
by the Courts, therefore, give power and 
impose a duty on the Court to ascertain 
the true meaning of a Statute. In doing 
so, the Courts will sometime travel be- 
yond the Statute in the circumstances. 
(Para 8) 


The purpose of the Act .is no more 
than to facilitate the collection of court- 
fee from the plaintiff. It is surely not to 
impede the trial of the suit, nor arm the 
defendant with the deadly obstructionist 
weaponry that might sometimes be used 
to protract the trial of a suit endlessly. 
By not trying the court-fee issue first, 
the main purpose of the Act which is to 
facilitate the collection of court-fee is 
not, in any way, defeated. The disputed 
court-fee can be ascertained later and 
collected sooner as c‘rrears of land re- 
venue. On the other ‘hand, by holding 
such a direction to be .1andatory the 
Court would only help drive the liti- 
gants to engage themselves in barren, 
but costly battles on inconsequential 
issues leaving the decisive questions in 
the litigious war aside undecided. 

(Para 8) 


Further, by holding that the language 
in Section 11 clause (2) as mandatory 
the Court will be compelled to invali- 
date the trial of any suit that took place 
` without first trying the issue relating to 
proper court-fee raised. The trial of a 
civil suit commenced or concluded with- 
out following the direction to try the 
issue relating to proper court-fee pay- 
able by the plaintiff, would be a trial 
without jurisdiction and would there- 
fore be of no legal consequence. There- 
fore it cannot be said that Section 11 
clause (2) is mandatory. (Para 8) 

(C) Precedents — Authority of deci- 
sion — A case can be an authority for 
what it decides. (Para 14) 
Cases Referred : Chronological a 


(1980) 1 An WR 341 
(1972) C. R. P. No. 1630 of 1971 D/- ea 


1972 (An. Pra.) 14 
(1969) 1 An WR 200 14 
(1963) 2 Andh WR 616 (FB) 14 


1961 (1) Cri LJ 773 . 8 
1957 All LJ 921 8 


AIR 1961 SC 751: 
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-addition to the relief of 


A. I. R. 
C. P. Sarathy, C. Jayashree Sarathy 
and Ganesh Rao, for Petitioners; 


G. Ramachandra Rao, for Respondents. 


ORDER :— The present petitioners in 
this revision are the defendants in O. S. 
No, 42 of 1974 on the file of the Subordi- 
nate Judge’s Court, Rajahmundry. That 
suit was filed by one Srirama Murthy, 
now deceased. He had executed a regis- 
tered settlement deed dated 26th August, 
1973 with respect to about 7T’/2 acres of 
wet land situated in Jegurupadu village, 
Rajahmundry Taluk, in favour of one of 
his sons by name Atchuta Venkata 
Subrahmanyam, the first petitioner 
herein. Subsequentiy, he filed the afore- 
Said suit, O. S. 42 of 1974 on the file of 
the Subordinate Judge, Rajahmundry for 
cancellation of that settlement deed on 
the ground that it had been obtained by 
fraud, coercion, etc, Srirama Murthy, 
who started this litigation did not live 
to see the end of it which, in any case, 
is out of sight. Some time after he had 
filed the suit, he had died, bequeathing 
the litigation and his property. by a 
registered will in favour of the present 
respondents to this revision petition. 
After the death of Srirama Murthy, 
these respondents were brought on re- 
cord as his legal representatives, not be- 
fore litigating the issue upto this Court. 
After the present respondents had thus 
been brought on record as the legal re- 
presentatives of late Srirama Murthy, 
they filed an application. I. A. 1280/79, 
to amend the plaint so as to include in 
cancellation of 
the aforesaid settlement deed, relief of 
possession of the property covered by 
the settlement deed from the present 
petitioners on the ground that the pre- 
sent petitioners had trespassed into the 
land some time after the suit was filed 
by Srirama Murthy and before he died. 
That application for amendment was al- 
lowed by the Court below on 24-9-79. 
Thereafter, the defendants in the suit 
who are the present petitioners took a 
plea that the plaintiff must pay addi- 
tional court-fee on the new relief of 
possession which he had prayed for 
through the aforesaid petition in I. A. 
1280/79 to amend the plaint. The legal 
representatives of Srirama Murthy had 
naturally resisted that application and 
contended that according to the provi- 
sions of the Court-fees Act, they need 
not pay any additional court-fee on the 
relief of possession because they said 
that relief of possession was merely. 


K 


, garding the plaintiff's 


-issue, preliminary to the trial 
, main case, as contemplated by Sec. 11, 


1981 


ancillary and consequential to the main 
relief of ‘cancellation of the settlement- 
deed. An additional issue was according- 
ly framed on 29-1-80— ‘whether plain- 
tiffs are liable to pay additional court- 
fee on the relief of possession’. When 
the learned Subordinate Judge took up 
this six year-old suit for trial, the -de- 
fendants filed another application in 
I. A. 1175/80 contending that the afore- 
said additional issue relating to court- 
fee should be tried first before trial of 
the case was begun under Order 18 of 
the Code of Civil Procedure. This ap- 
plication of the defendants was dismiss- 
ed by the lower Court by its order 
dated 8-10-80 on the ground that the 
legislative mandate in Section 11 (2) of 


_the Court-fees Act would not apply to a 


Court of unlimited jurisdiction like the 


’ Subordinate Judge’s Court. It is against 


this order of the learned Subordinate 
Judge, the present C. R. P. is filed. 


2, Mr. C. P. Sarathy, the learned 
Counsel for the ~ petitioners. contended 
that when the defendants had raised the 
plea that the plaintiffs were liable to 
pay additional court-fee on the subse- 
quent relief of ‘possession’ and the plain- 
tiffs had denied their liability to pay 
any additional court-fee, an issue had 
arisen relating to the liability of the 
plaintiffs to pay court-fee and the Court 
having framed an appropriate issue re- 
liability to pay 

relief went wrong in 
issue as a preliminary 
of the 


court-fee on this 
not trying that 


sub-section (2) of the Andhra Pradesh 
Court-fees and Suits Valuation’ Act, 1956 
(the ‘Act’, for short). On the other hand, 
Mr. Ramachandra Rao argued for the 
plaintiffs that Section 11, sub-section (2) 
of the Act would not apply to a case 
before a Court of unlimited jurisdiction. 
According to him, the question of pro- 
per court-fee need not be tried as a 
preliminary issue, because whatever 
amount of court-fee it may be that is 
payable. a Sub Court being a Court of 
unlimited jurisdiction would not be 
without power to try the case. 


3. The question , raised, is of general” 


importance and depends for ifs answer 


on the language and intendment of Sec- . 


tion 11 of the Act. It is, therefore, neces- 
sary to read that Section in full. 


“Section 1l: Decision as to proper 
fee: — f : - 
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(1) (áa) In every suit the -Court shall, 
before ordering the plaint to be regis- 
tered decide on the allegations contain- 
ed in the plaint and on the materials 
furnished by the plaint the proper fee 
payable thereon. eo 

(2) Any defendant may plead that the 
subject-matter of the suit has not been 
properly valued or that the fee paid is 
not sufficient. All questions arising on 
such pleas shall be heard and decided 
before the hearing of the suit as con- 
templated by Order XVIII in the First 
Schedule to the Code of Civil Procedure, 
1908 (Central Act V of 1908). If the 
Court decides that the subject-matter of 
the suit is not properly valued or that 
the fee paid is not sufficient, the Court 
shall fix a date before which the sub- 
ject-matter of the suit shall be valued 
in accordance with the Court’s decision 
and the deficit fee shall be paid. If with- 
in the time allowed, the subject-matter 
of the suit is not valued in accordance 
with the Court’s decision or if the de- 
ficit fee is not paid, the plaint shall be 
rejected and the Court shall pass such 
order as it d2ems iat regarding costs of 
the suit. 

(3) (a) A Court of Appeal, in which an 
appeal is filed, may, either of its own 
motion or on the application of any 
party, consider the correctness of any 
order passed by the lower Court regard- 
ing the fee payable on the plaint or 
written statement or in any other pro- 
ceeding in the lower Court and deter- 
mine the proper fee payable thereon. 


EXPLANATION: The power exercis- 
able by a Court of Appeal under this 
clause shall be exercisable even if the 
appeal relates only to a part of the sub- 
ject-matter~ of the suit. 


(b) If the Court of Appeal decides that 
the fee paid in the lower Court is not 
sufficient, the Court shall. require the 
party liable to pay the deficit fee with- 
in such time as may be fixed by it. : 


(c) If the deficit fee is not paid with- 
in the time fixed and the default is in 
respect of a relief which has been dis- 
missed by the lower Court and which the 
appellant seeks in appeal, the appeal 
shall be dismissed, but if the default is 
in respect of a relief which has been 
decreed by the lower Court, the deficit 
fee shall be recoverable as if it were an 
arrear of land revenue. 

:(d) If the fee paid in the lower Court 
is-in excess cf the proper fee, the Court 
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shall direct the refund of the excess to 
the party who is entitled ' ‘to it. 


{4) Any ‘question relating to the value 
for the purpose of determining the juris- 
diction of Courts shall be heard anā de- 
cided before the hearing; of the suit as 
contemplated ‘by order XVII in the 
First Schedule to the Code of ‘Civil Pro- 
>- cedure, 1908 (Central Act V of 1908): . 
' 4. An analysis of Section 11 ‘shows 
that ‘Sec. 11 (1) (a) of the: Act directs the 
Court to decide the proper court-fee pay- 
able on’ the plaint before numbering the 
plaint as a suit. But clause (1) (b) of 
that section declares that this decision 
of the Court under clause (1) (a) is only 
provisional and tentative,: subject to the 
several revisions and visions. S. 11 (1) (b) 
which reads, “the decision of the Court 
under clause (a) regardmg the proper 
fee payable shall ‘be subject to review 
from time to time as otcasion requires”, 
provides for these periodic and frequent 
disputes being raised regarding the pro- 
per court-fee payable. |The -sub-sec- 
tions (2) and (3) of Section 11, give an 
honoured ‘status to the | defendants to 
raise obstructionist auestions regarding 
proper court-fee payable! which, if pro- 


perly employed would mot fail to pre- - 


vent the trial of real and substantive 
issues in the suit. Sub-section (2) says, 
_.questions of proper court-fee raised by 
defendants shall be tried. as. preliminary 
issues. ‘Sub-section- (8) empowers: the 
Court of Appeal to issue directions re- 
parding court-fee. Sub-section (4) ~of 
Section 11: of the Act deals with 
question of pecuniary jurisdiction of the 
Court. There is no doubt, that Section 11 
suffers from “court-fee į obsession’ and 
elevates the question gf payment of 
court-fee to a very high pedestal. i 


25. Now, an overall view of these sub- 
sections and more particularly. the clear 
language :of sub-section (2) of Section 11 
oi the Act, would show ‘that any defen- 
dant may raise a plea’ regarding,. the 
proper court~fee payable or a plea re- 
garding the insufficiency: ‘of the court+fee 
already paid. What is more, the Statute 
in the form of Section 11 clause’ (2) of 
the Act says that ‘theréafter the Court 


should put ail substantive questions 
aside and try the questions arising on 
such pleas regarding proper ‘court-fee 


‘before taking up of the suit for. hearing 
as contemplated by Order XVII of the 
Code of Civil Procedure. Admission into 
Temple of Justice is strictly restricted by 
the high tariff walls of: the ‘Court~fees 
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Act only to those who can bring court- 
fee just as admission to temples of idols 
is restricted by the Priests, only to thease | 
who bring offerings. But what is. special ` 
about the provisions of Section ii of 
our Court-fees Act is the primacy itar- 
cords to the trial of the issues relating 
to the court-fee that might: be raised by 
the defendants. 


6. “The acewetunts im this case Gad 
raised a question of proper court-fee and 
ealled upon the Court te try it first. But 
the lower Court refused to try the 
court-fiee issue so raised on the reason- 


' ing that Section 11 clause (2) ef the Act, 


does mot apply to a Court ef unlimited. 
jurisdiction, In other words, the lower 
Court implied that. the clear language of 
sub-sertion (2) of Section 11 of the. Act 
deals not with the question of proper \ 
valuation and payment af proper court- 
fee but with the pecuniary jurisdiction 
of the Court which is separately dealt 
with wnder sub-section (4) of Section 11 
of the Act, This is obviously wrong. The 
lower’ Court’s characterisation of. the 
present dispute regarding the payment 
ef additional , court-fee on the relief of 


` possession as’ mot falling. within the 


language of sub-section (2) of Section 11 
of the Act, does not, appear to me te be 
correct. I cannot, therefore, support the 
lower Court’s refusal te try the question 
of court-fee raised by the defendants as 
a prelimimary issue on the grounds 
which the lower Court bas given. The 
language in sub-section (2), of Section 11 
of the Act does not refer to the ques- 
tion of pecuniary jurisdiction at alL it} 
refers only to the question of payment|* 
of proper court-fee. Section 11 clause, (2) 
of the. Act does not make any distinc- 
tion between questions of court-fee in- 
volving any pecuniary jurisdiction and 
questions of court-fee involving payment 
of proper court-fee and valuation. Peen- 
niary jurisdiction is dealt with by the 
Act in sub-see. (4) of Section 11 of the 
Act, It, therefore, follows that notwith- 
standing the fact that the Subordinate 
Judge’s Court, Rajahmundry is a Court 
ef unlimited jurisdiction, the language of 
sub-section (2) of Section 11 of the Act 
would apply to the questions before it}; 
now raised by the defendants regarding’ 
the, , proper court-fee, payable. In other 
words, the, apparent tenor of Section 11, 
clause (2) of the Act, cannot be limited 
to the trial of issues of court-fee as pre- 
Timinary ‘issues oniy to questions relat- 
ing to pecuniary jurisdiction and not-re- 
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lating fo fhe questions of payment: of 
proper court-fee. I, thérefore, cannot 
agree with the argument of the leamed 


-|Counsel for the respondents: advanced in 






support of the lower Court’s order: It. is 
clear fo me that the order of the Court 
below, eannot be supported om- the 
‘ground that Section. 11, clause (2) does 
not apply to the question of proper 
‘court~fee, é 

7. But the’ question still remains, 
wheter such a question relating to pro- 
per court-fee should be tried as a preli- 


` minary issue under Section 21, clause (2) 


of the Act. Section 21, clause (2) literal- 
ly read clearly supports that view, It 
directs, “the Court below to try the 
eourt-fee issue. first” But, does the es- 


. Sence of this section. consist im its appa- 


2 


fintent is: clothed. The meaning and. in~ - 


Tent language? Is this language te he 


. construed literally as peremptery and 
mandatory leaving no. choice to the / 


Court below. to try the court-fee issue as 
a preliminary issue? These are questions. 
which we have to consider. Consider we 
must, but not necessarily on the basis of 
the language used: by the Statute but. by 
going beyond. the section. 

8. In State of Uttar Pradesh v. Man- 
bodhanlal, AIR 1957 SC 912- at. p. 916,. 
the Supreme Court was. considering the 
question whether the apparently manda- 
tory language of Article 320 (3) of the 
Constitution is also mandatory in con- 
tent. Article 320 (3) of the Constitution 
reads: thus::— 

Article 320 (3): The Union Public Ser- 
vice Commission or the State Public 
Service Commission, as the case: may’ be. 
shall be consulted— 

(a) Be (b) cebesevseeete 

(c) on all- disciplinary matters. affecting 


a person serving under’ the Government . 


of India or the Government of a State in 
a. civil capacity, including memorials: or 
petitions: relating to such matters: 

(d) & (e) -....ccceeee 
The Supreme Court held this: uae 
to be directory only and gave the fol- 
lowing reasons for that. “It is well 


known that the question as to whether: a. 


Statute is mandatory or directory de- 
pends upon the intent of the legislature 
and not upon the language in which the 


tention of the legislature - must govern 
and. these are to be ascertained not. only 
from the phraseology of the provision, 
but also by considering its: nature, its 
design, and the consequences) which 
would. follow from. construing it: the one 
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way or the other’. Hiustrating the: fac- 
tors: that: should be taken into- account - 
im deciding the question whether a 
statutory provision is mandatory or di~ 
rectory;, our Supreme Court in. State of 
U. P. v. Baburam, AIR. 1961. SC: 751 at p.: 
765 said the following :— 


“The Court may consider, inter alia, the 
nature: and design of the statute, and the 
consequences: which would follow from. 
construing it the one way or the other, 
the impact of other provisions whereby 
the necessity of complying with the pro- 
visions in. question is avoided, the cir- 
cumstances, namely, that the statute 
provides for a contingency of. the non- 
compliance with the provisions,. the fact) 
that the non-compliance. with the pro- 
visions is or ‘is, not, visited by some 
penalty, the serious or the trivial. con- 
sequences, that flow „therefrom, and. 
above all, whether the object. of the 
legislation. will be defeated or furthered.” 
These rules. af interpretation: are: based on 
the inadequacies. inherent in human 
language where form.is not always its 
essence. It. is therefore clear that the 
peremptory Tanguage of. sub-section. (2) 
of Section 11 directing the trial of the 
court-fee issue as: a: preliminary issue. is 
not. conclusiv2 of the matter, It is no 
doubt. true: tkat. the Statute is intended! 
to. be followed and not. to be: disregarded. 

But, we must remember that the legis-| | 
lature enacts laws. against the: backdrop]: 
of an unwritten. assumption that. the pro- 
visions of a. Statute should subserve th 
interests of. justice. Rules of interpreta- 











Court to ascertain. the true meaning of 
a Statute. In doing so. the Courts will 
sometime travel beyond the Statute in 
the: circumstances, , some of which have 
been illustrated in the above twc judg-~ 
ments. of the Supreme. Court. Negatively 
speaking, therefore, the use of the parti- 
cular language in an ordinary Statute 
like the Court-fees Act directing, ‘all 
questions of payment of court-fee shall 
be decided: before the- hearing of the 
suit,” is no. mare conclusive: of its mandar 
tory nature than the language used ina 
primordial document like the Constitu- 
tion of India in Article 320 Cl. 3;, 
Publie 
Service Commission. We: must ask what 
is the purpose of this provision. in: the 
Court-fees Act and: what. consequences: 
would flow from holding it to be. 
mandatory, The: purpose: of the Act is: 
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no more than to facilitate the collection 
of court-fee from the plaintiff. It is 
surely not to impede the trial of the 
suit, nor erm the defendant with the 
deadly odstructionist weaponry that 
might sometimes be used to protract 
the trial of a suit endlessly. By not 
trying the court-fee issue first, the main 
purpose of the Act which is to facilitate 
the collection of court-fee is not, in any 
way, defeated. The disputed court-fee 
can be ascertained later and collected 
sooner. as arrears of land revenue. On 
the other hand, by holding such a direc- 
tion to be mandatory we would only 
help drive the litigants to engage them- 
selves in’ barren, but costly battles on 
inconsequential issues leaving the deci- 
sive questions in the litigious war aside 
undecided The trial of every  ovreli- 
minary court-fee issue yields an order 
which leads to a revision. When then 
is the main suit to be tried and decided? 
Further, by holding that the language in 
Section 11 clause (2) as mandatory, we 
will be compelled to invalidate the trial 
of any suit that took place without first 
trying the issue relating to prover court- 
fee raised, The trial of a civil suit com- 
menced er concluded without following 
the direction to try the issue relating to 
proper ccurt-fee payable by the plain- 
tiff, would be a trial without jurisdiction 
and would therefore be of no legal con- 
sequence. Considering these questions, 
I am unable to agree with the argument 
of the revision petitioners that Sec. 11 
clause (2) is mandatory. If the argu- 
ment of the revision petitioners is to be 
accepted, the progress of a civil suit, 
already delayed, would be further de- 
layed and would be made largely to turn 
upon the defendants’ ingenuity with re- 
gard to raising of proper questions of 
ecourt-fee. The plaintiffs then may not 
have their cases tried on merits. They 
may have to be well satisfied with the 
questions of court-fee settled and an- 
swered. i 


9. I believe there are values like ex- 
peditious trial and doing of justice to 
the parties which could not have been 
intended to be waylaid by legislature 
and subordinated to this obsessive con- 
cern Zor payment of: court-fee, particu- 
larly at the instance of one of the liti- 


gants. Citizen has a right to seek justice’ 


and the State is under a duty tc render 
it withir. a reasonable time. The State 
duty to render justice cannot constitu- 
tionally be so completely subordinated 
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to the State right to safeguard its re- 
venues. . 
` 10. I cannot, therefore, agree with 


the argument of the learned Counsel for 
the petitioners that the language of Sec- 
tion 11 Cl. (2) is mandatory and that 
the lower Court would be acting with- 
out jurisdiction or doing something ille- 
gal in proceeding with the trial of the 
case without first deciding the question 
relating to the payment of proper: court- 
fee. I read the language of Section 11 
(2) directing that “all questions of pay- 
ment of proper court-fee shall be deci- 
ded before the hearing of the suit”, as 
merely directory and not mandatory. 
ti. On the above interpretation which 
I choose to give to Section 11 .Cl. (2). I 
find the order of the Court below suffers 
from no error of law requiring revisional 


correction under Section ‘115 of the 
Civil Procedure Code. ` j 
12. The finding of the Court below, 


in this case is that this application for 
preliminary trial of court-fee issue was 
not bona fide and it was made to. pro- 
tract the litigation, If every court-fee 
issue is to be tried as a 
preliminary issue, it may well 
take surely thirty years to de- 
cide whether the field left to plain- 
tiff by his ancestors for six generations 
belongs to him or some stranger three- 
hundred miles away. Justice should not 
always be late like the railway trains. 
The Court must have discretion either 
to try or not to try the court-fee issue 
as a preliminary issue. 

13. Normally, a public functionary 
should be allowed a little elbow-room to 
go about his functions. Too much of 
discretion would almost always be bad, 


but too little can sometimes be even 
worse. 
14. Mr. Sarathy referred to a Full 


Bench decision of this`Court in C. C. 
Reddy v, K. C. Reddy, (1968) 2 Andh 
WR 616 and also to S. S. Durga Prasada- 
rao v. State of Andhra Pradesh (1969) 1 
Andh WR 200 and Kaka v. Kanhayya 
Lal, (1980) 1 WR 341 and an unreported 
judgment in C. R.P. No. 1630/71 dated 
28-7-72 (short-noted in A. P. L.J. (Vol. 
II) p. 37). With respect I say, that in 


none of those cases the question which , 


I have presently considered relating to 
the mandatory nature of language used 
in sub-section (2) of Section 11 of -the 
Act, was never raised and was never 
considered, -A case can only be an au- 
thority, for what it decides. A case can- 


ey 
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not decide a quéstion not raised. There 
is, therefore, nothing inconsistent in 
those cases with the view I take. On the 
other hand, the judgment of Chinnappa 
Reddy J., in S. S.. Durga Prasadarao v. 
State of Andhra Pradesh, by implica- 
tion, supports the view which I have 
taken here. That was a revision peti- 
tion filed against an order of the learn- 
ed Subordinate Judge revising under 
Section 11 Cl. (1) (b) an earlier order 
regarding the court-fee payable. By the 
impugned order, the learned Subordi- 
nate Judge directed payment of` addi- 
tional court-fee. Apparently, the langu- 
age of Section 11 Cl. (1) (b) which says, 
“that the decision of the Court regard- 
ing the proper fee payable shall be sub- 
ject to review from time to time as 
occasion requires,” supports this view of 
.the learned Subordinate Judge. But, 
Chinnappa Reddy J., did not follow the 
literal meaning of Section 11 (1) (b) of 
the Act. He had set aside that order 
holding that Section 11 (1) (b) of the 
Act must be read along with the other 
provisions of the Act, like Sections 11 (2) 
(3) and 16. In doing that the learned 
Judge assigned to those Sections a pur- 
pose which is to collect court-fee and 
-ruled that so long that purpose is not 
defeated, literal compliance of Sec. 11is 


not called for. The judgment, in my 
opinion, is an authority that the literal 
meaning of Section 11 (1) (b) of the 


Act need not be followed and that the 
language of Section 11 is not immutable. 
The judgment of Kondaiah J., (as he then 
was) in C. R. P. No. 1630/71 was a judg- 
ment of Section 11 Cl. (4) which dealt 
with the question of pecuniary jurisdic- 
tion of the Court and did not relate to 
the question of proper court-fee payable 
in a Court of unlimited jurisdiction. The 
other two cases have nothing to -say on 
the present question. 


15. In the circumstances of the case 
land on the findings recorded by the 
lower Court, I hold that the learned 
Subordinate Judge committed no error 
in refusing to try court-fee issue raised 
Jby the defendant as preliminary issue. 
The C. R. P, is accordingly, dismissed 
with costs. 

16. There shall be a direction to the 
Court below that this six years old suit 
must be expeditiously disposed of within 
four months from the date. of receipt of 
this order, 

Á : Revision dismissed. 
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AIR 1981 ANDHRA PRADESH 153 
RAGHUVIR AND SEETHARAMA 
REDDY, JJ.. 

“Nagpur Nagarik Sahakari Bank Ltd, 
and another, Appellants v, Union of India 
and another, Respondents. 

Cc. C. C. A: No. 127 of 1975, D/- 24-2- 
1981. . i 
' (A) Contract Act (9 of 1872), Ss. 124, 
126 — Contract of guarantee and contract 
of indemnity — Distinction — Contract of 
guarantee — Principal debtor need not 
expressly ke a party to it. 


A contrazt of guarantee, unlike a con- 


- tract of indemnity which is bilateral, is 


tripartite where three persons, viz. the 
principal debtor, the creditor and the 
surety, are involved. But, it is not neces- 
sary or sine qua non that the principal 
debtor must expressly be a party to the 
document of guarantee, as it is adequate 
if the principal debior is a party by im- 
plication. (Case law discussed), 

(Para 26) 


Where the entire agreement between 
the surety and the creditor by itself show- 
ed that it was a contract of guarantee be- 
cause right from top to bottom the litle 
and the form which was selected for the 
purposes o2 execution, reference to the 
particular clause of the original agreement 
entered into between the creditor and the 
principal debtor and all the clauses com- 
prised in tne text of the agreement spoke 
to the guarantee and nothing else, the 
agreement must be construed as a con- 
tract of guarantee and not as a contract 
of indemnity. (Paras 16, 17, 18) 


(B) Contract Act (9 of 1872), S. 128 — 
Contract of guarantee -—— Breach of — It 
is not necessary that the creditor must 
first seek remedy against the principal 
debtor before proceeding against the 
surety. . (Para 26) 

(C) Contract Act (9 of 1872), S. 74 — 
Breach of contract — Parties naming a 
liquidated sum by way of penalty — Loss . 
in terms of money, determinable — Party 
suffering loss from breach, must prove it. 

_Where the Court is not in a position 
to assess the compensation in the event of 
a breach of contract, the sum named by 
the parties if it be regarded as a genuine 
pre-estimate may be taken into con- 
sideration as the measure of reasonable 
compensation, but not if the sum named 
is in the nature of a penalty. Further, 
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where loss in. terms of money can - be 


determined, the party claiming compensa- 
tion must prove the loss suffered by him, 


G ; (Para. 21) 

Cases Referred: Chronological Paras 
AIR 1973 SC 1098 : i 21 
AIR. 1970 SC 1955: 1970 A LJ 183 _ 21 
AIR 1965 SC 1856 S 17 
AIR. 1963°SC_ 1405 oa n 
AIR 1962 SC 1314 i ‘21 
AIR 1957 Pat 256 49, 19 
ATR 1940 Bom 385° -> n 1? 
AIR 1939 PC 10: 1939 All LJ 697 - Ig 
AIR 1937 Oudh 19 S 17 

| AVR 1926 Mad 544 18 


aB 1917 Mad 83: IER 39 Mad.. 965 YW. 


`T. Veerabhadrayya, ' for Appellant; K: 
Subrahmanya Reddy, ‘Standing Counsel, 
for Central Govt., for Respondent No. i 


SEETHARAMA REDDY, J. :— First def- 
endant is the appellant., Union of India 
filed the suit O: S. No. 256 of ‘1971 on the 
file of City Civil Court, Hyderabad for re- 
covery of Rs. 46,644-75 being the balance 
of Bank guarantee payable jby the first 
defendant. to the plaintif, against the first 
defendant; and in the alternative, against 
defendants ï and 2 and for subsequent Ë in- 
terest from the date of the suit at. 6% per 
annum. till the date of recovery and for 
costs. 


‘2. The plaint averments ; are- The 
second defendant was. appointed by the 


plaintiff as the sole advertising agent to 


procure advertisements in. the Telephone 
Directories for a total of five issues com- 
mencing from July, 1965. An agreement 
was entered into between ithe. plaintiff 
and the second defendant on 6-4-1965. As 
per Clause 4 ofthe said agreement the 
second defendant gave Bankiguarantee by 
the first defendant Bank on 30-4-1965 for 
the due performance by him of the terms 
of the agreement. As per the Bank 
guarantee, the Bank is liable for a sum 
not exceeding Rs..47,325-75 if the second 


defendant failed to perform his part of | 


the contract. The issues of the Directory 
were published during July, 1965, Janu- 
ary, 1966, Aug., 1966, Feb.,: 1967 and 
Sept, 1967. As per Clause 5 of the: agree- 
ment the plaintiff will pay. to the sole 
advertising agent a commission of twenty- 
five per cent om Rs. 63,101/- of the mini- 
mum gross revenue guaranteed by the 
sole advertising agent and in no.case. the 
minimum net share of the ! Government 
revenue should be less than. Rs. 47,325-75. 
The plaintiff although has fixed the mini- 
mum rates chargeable by the second def- 
| 
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endant, has not' fixed the maximum rates 
that could be charged from the advertisers 
by him and so the second ‘defendant 1s © 
empowered, to collect any higher rate than 
the minimum rates prescribed. In respect 
of collections over ‘and above the gross 
minimum revenue of Rs. 63,101/- the 
second defendant: is allowed an additional 
commission of ‘Rs. 15/- per cent on such 
additional collections. The second defen- 
dant is also under an obligation to main- 
tain proper accounts for these, sums along 


with the concerned vouchers and to allow - 


the Posts and Telegraphs Department to . 
audit such accounts as per Clause 12 of 
the agreement. The second defendant sub- 
mitted his revenue statements for all’ the 
issues as required'in Clause 7 of the 
agreement. The arithmetical diserepancies 
in the statements were pointed out by the 
District ‘Manager, ‘Telephones relating: to 
certain -issues, which the second: ‘defen- 
dant duly corrected. The second defendant 
accepted and remitted’the revenue as per 
the statements. In fact, in. respect of the 
revenue statement. for Tuly, 1965 it was 


. noticed that a sum of Rs. 681/- being the 


Government’s share was'short-remitted. In 
spite of reminders the second defendant 
failed to remit the same which the PANE 
eventually paid. 


3: The District Manager, EE E 
Hyderabad addressed several letters to 
the second, defendant directing him to 
submit. his accounts to Posts and’ Tele- 
graphs. audit as per Clause 12 of the 
agreement but he never responded. Ulti- 
mately a registered letter dated, 12-3-1968 
The second defendant instead 
of submitting the accounts, gave an eva- 
sive reply dated 19-3-1968 stating that he 
had submitted the staternent of revenue 
and remitted the Government’s share and 
so there remained nothing to be done by. 
him. The District Manager concluded’ that 
it was no use in pursuing the matter with 
the second defendant, and issued ‘a notice 
dated 6-7-1968 to the first. defendant call- 
ing upon to remit the sum of Rs. 46,644-75 


‘ because of the breach committed’ by the | 


second defendant. The second defendant 
was given an opportunity again on 4-9-68 ` 
on which a ‘letter was addressed by the 
District Manager to produce his accounts, 
to which he replied on 21-9-1968 that the 
accounts for the Iast.one year in respect of 
Hyderabad Branch were to be’ compiled 
in the ledgers in respect.of the suit Direc- 
tories. Thus, it is clear that the second 
defendant has not compiled the accounts in 
a regular manner and cannot make them 
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available as required under Clause 12 of 
the agreement.: The first defendant Bank 
also disowned any liability to its letter 
dated 6-9-1968. The plaintiff has credible 
information that the second defendant. has 
collected higher. rates than shown in the 
revenue statements. and thereby caused 
loss to the Government: and committed 
breach of trust of the agreement. Failure 
to submit the accounts to the audit is a 


. breach of the terms of the agreement. As 


such the first.defendant has become liable 
to the balance as guaranteed under. the 
bond. The suit filed earlier on the same 
averments was dismissed on a technical 
ground that no notice was issued to the’ 
Registrar of Co-operative Societies as re- 
quired under Sec. 164 of the Maharash- 
tra Co-operative Societies Act and, there- 
fore, after due compliance with the said 
provision, the present suit was filed. 


4, The second oct remained ex 
parte.. 


5. The first defendant in its written 
statement while admitting the guarantee 
executed in favour of the Government, 
denied its lability on the ground that its 
liability would arise only if the second 
defendant failed to. remit to the plaintiff 
a sum of Rs. 47,325-75 the minimum re- 
venue guaranteed under the said agree- 
ment. Since the said amount is remitted, 
the first defendant’s liability came to an 
end. Clause 1 of the guarantee deed ‘is 
unenforceable so far as it travels beyond 
the scope and the purpose of the said 


deed. The plaintiff checked the revenue 


statements submitted by the second def- 
endant and issued confirmatory note. So, 
it is not open ‘to the plaintiff to ‘seek any 
relief against the first defendant and the 
plaintiff is estopped from reopening the 
matter. Except stating that the Govern- 
ment has credible information regarding 


, excess collections, no material has been 


placed to prove the actual loss. The mere 
default committed to produce account 
books for the audit cannot. give .rise tọ 


cause of action and so the suit should be. 


dismissed. 

6. The trial Court trathed the follow- 
ing issues: 
' 1. Has the plaintiff any cause of action 
against the 1st defendant? 


2. What is the effect of Clause 1 of the 
deed of guarantee dated 30-4-1965 on the 
suit claim against the defendant No. 1? - 


3. Is the plaintiffs claim barred by the 
rule of estoppel? 
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4. Ts the plaintiff entitled -to interest 
Troni 19-7-1968 to 19-4-1971? : 

- 5. Is the court-fee paid sufficient? 

6. Has the second defendant failed to 
submit the accounts to P. & T. Audit as 
per Clause 12 of the agreement? 

7, TE so, is not the plaintiff entitled to 
claim a sum of Rs. 46,644-70 from the ist 
defendant? 

8: To what. relief? 

"4. The trial’ Court gave findings on 
Issues 1, 2, 3, 6 and 7 in favour of the 
plaintiff and decreed the suit for a sum of 
Rs. 46,644-70 against the first defendant 
with costs. 


8 Sri T. Veerabhadrayya, the learned 
Counsel for the appellant raised the fol- 
lowing contentions: (1) When the second 
defendant remitted the minimum revenue 
guaranteed, the Viability of the first deft- 
endant came to an end. (2) As and when 
the second defendant submitted revenue 
statements they were checked and con- 
firmed by the Plaintiff and, therefore, the 


- plaintiff is now estopped from recovering 


any amount. (3+ It is for the plaintiff to 
establish that the second defendant has 
ecmmitted any actual breach of the agree- 
ment, and even if the second defendant 
failed to produce the aceounts, the te- 
‘ecvery cannot be made from the first de- 
‘fendant. (4) The plaintiff ‘has to prove ac- 
tuai loss and without establishing the 
same the paint is not eneg to re- 
cover, 


9. The counter contentions of the- 
learned Standing Counsel for Union of’ 
India are:— (1) Ex. A-2 is in the nature of 
indemnity and, therefore, the first defen- 
dant is liable in law, as the indemnifier 
will have to make good the loss caused 
to the creditor. (2) Even if the bond is to 
be construed as a guarantee, Exs. A-1 and 
A-2 will have tc be read together in order 
to spell out the liability of the surety. (3) 
The question of estoppel does not arise as 
there is no representation or promise that 
has been made to the first defendant. (4) 
No loss need be proved or established as 
the ascertained sum is already shown in 
Ex. A-2 towards damages. 


10. The poinżs, in’ the. main, therefore, 


‘that arise for adjudication are :— 


L What is the nature of liability of the 
first defendant and whether he can be 
proceeded against, before seeking any 
remedy against the second defendant? 

2. Whether thére has been any breach 
of the contract causing loss te the Per 
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tiff? If so, is it necessary for the plaintiff 
to establish the same? 


3. Whether the plaintiff is estopped 
from recovering any loss from the first 
defendant? s 

11. Point No. 1:— In order to. adjudi- 
cate this point, the relevant portions of 
Ex. A-1 and Ex. A-2 and also the statu- 
tory provisions may be noticed. Cls. 3, 4, 5, 
7, 12 and 15 of the agreement (Ex. A-2) 
executed by the seçond defendant, are as 
under: 


“3. The Sole Advertising Agents gua- 
rantee the minimum gross revenue to the 
Government of Rupees sixtythree 
thousand one hundred and one per issue. 

4, On the execution of these presents 
the Sole Advertising Agents shall furnish 
to the Government a Bank Guarantee in 
a sum equivalent to the Goverhment share 
of the minimum guaranteed gross revenue 
for one issue in the prescribed form viz., 


Rupees fortyseven thousand three 
hundred twentyfive and seventyfive 
paise only. 


5. The Government will pay to the 
Sole Advertising Agents a commission of 
25%  (Twentyfive per cent only) of the 
gross revenue procured by the Sole Ad- 
vertising Agents in respect of Ad- 
vertisements procured by them per issue 
provided further that the Sole Advertis~ 
ing Agents shall be entitled to an addi- 
tional commission of 15% (fifteen ‘per 
cent only) on such gross revenue as ex- 
ceeds Rs. 63,101/--(Rupees sixtythree 
thousand one hundred and one only). 

7, After the Directory is printed, the 
Sole Advertising Agents shall remit the 
Government share of the gross revenue or 
the guaranteed amount whichever is 
higher to the District Manager, Tele- 
phones, Hyderabad, within 60 days of re- 
ceipt of voucher copies along with a de- 
tailed statement in triplicate showing the 
rates charged and the net revenue. In the 
event of failure on the part of the Sole 
Advertising Agents to remit the aforesaid 
amount within the period specified, the 
District Manager, Telephones, Hyderabad, 
shall be entitled at his discretion to re- 
cover from the Sole Advertising Agents as 
agreed liquidated damages and not by way 
of penalty a sum of 1%. (one per cent 
only) of the guaranteed minimum gross 
revenue or Rs. 100/- whichever is higher 
for every day by which the payment is 
so delayed. E 

12. The Sole Advertising Agents shall 


keep proper accounts in respect of © thé 
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procurement of advertisements under this 
agreement and shall allow the Posts and 
Telegraphs Audit Office to audit such ac- 
counts, 


15. The Government shall be at liberty 
to terminate this agreement forthwith in 
the event of the Sole Advertising Agents 
being adjudged insolvent or having a re- 
ceiving order or order for administration 
of his estate made against him or by giv- 
ing three months’ notice in writing if the 
Sole Advertising Agents commit breach 
of any of the terms and conditions of the 
agreement or if there be any default on 
the part of the Sole Advertising Agents in 
due performance of the stipulations here- 
of or failure to pay to the Government the 
share of revenue payable to the Govern- 
ment within the stipulated time.” 

Ex. A-2 the guarantee given by defen- 
dant No. 1 in so far as it is relevant, reads 
thus: 

“This deed of Guarantee made this 30th 
day of April 1965 between the President 
of india, hereinafter called “the Govern- 
ment” (which expression shall, unless ex- 
cluded by or repugnant to the context. 
include his successors and assigns) of the 
one part and Nagpur Nagarik Sahakari 
Bank Ltd., Nagpur hereinafter called “the 
Bank” (which expression shall, unless ex- 
cluded by or repugnant to the context, in- 
clude its successors and assigns) of the 
other part. 

Whereas by an Agreement dated 6th 
Apr., 1965, made between the Govern- 
ment of the one part and Sri ‘Chandra 
Prakash, son of Chhaganmal Gandhi resid- 
ing at Gandhi Bag, Nagpur, carrying busi- 
ness as Advertising Agent under the name 
of Gandhi Publicity Service a sole pro- 
prietor concern and having its registered 
office at Paliwal Building, Gandhibagh, 
MNagpur-2 (hereinafter called “the Com- 
pany’’) of the other, the Government ap- 
pointed the company as their Sole Ad- 
vertising Agents to procure advertise- 
ments to be printed and published in the 
Hyderabad Telephone Directory on the 
terms and conditions mentioned in the 
said Agreement. 

And whereas Clause 4 of the said agree- 
ment provided that the company : should 
procure a bank guarantee in favour of the 
Government in a sum of Rs. 47,325.75 p. 


(Rupees fortyseven thousand, three 
hundred and  twentyfive and paise 
seventyfive. only) as security for the 


minimum revenue guaranteed by the 
company under Clause 3 of the’ said 


‘agreement. 


baa 
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And whereas at the request of the com- 
pany the bank has agreed to execute these 
presents. 


Now this indenture witnesseth and it is 


hereby agreed and declared by and be- 


tween the parties as follows :— 

(1) The Bank hereby guarantees to the 
Government the observance and perfor- 
mance by the company of the various 
terms and obligations as provided in the 
said agreement and further undertakes to 
pay to the Government a sum not exceed- 
ing Rs. 47,325-75 P. (Rupees fortyseven 
thousand, three hundred and twentyfive 
and paise seventyfive only) on demand 
and without any demur in the event of the 
company failing or neglecting to pay or 
to perform the various duties and obliga- 
tions under the said agreement or other- 
wise committing breach of any of the 
terms and conditions of the said agree~ 
ment and it is hereby agreed and declared 
that the decision of the District Manager, 
Telephones, Hyderabad that the company 
has so failed and neglected to perform 
any of the duties and obligations indicated 
in the said agreement shall be final and 
binding on the bank. 


(2) to (4) xx xx XX XX XX KK XX XK XX 
XX XX XX XX xx”. 

12. Sections 124, 126, 128, 140 and 145 
of the Indian Contract Act read as under: 

“124. A contract by which one party 
promises to save the other. from loss 
caused to him by-the conduct of the pro- 
misor himself, or by the conduct of any 
other person, is called a ‘contract of in- 
demnity.’ 


126. A ‘contract of guarantee’ is a con- 
tract to perform the promise, or discharge 
the liability, of a third person in case of 
his default. The person who gives the 
guarantee is called the ‘surety’; the per- 
son in respect of whose default the gua- 
rantee is given is called the ‘principal 
debtor’, and the person to whom the: gua- 
rantee is given is called the ‘creditor’. A 
guarantee may be either oral or written. 


128. The liability of the surety is co- 
extensive with that of the principal 
debtor, unless it is otherwise provided by 
the contract. 


140. Where a guaranteed debt has be- 
come due, or defualt of the principal deb- 
tor to perform guaranteed duty has taken 
place, the surety, upon payment or per- 
formance of all that he is liable for, is 


invested with all the rights: which the. 


creditor had against the principal debtor. - 
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145. In every contract of guarantee 
there is an implied promise by the prin- 
cipal debtor to idemnify the surety; and 
the surety is entitled to recover from the 
principal debtor whatever sum he has 
rightfully paid under the guarantee, but. 
no sums which he has paid wrongfully.” 


13. The guarantee bond Ex. A-2 has 
been brought into being by virtue of Cl. 4 
of the agreement Ex. A-1 as it mandates 
furnishing to the Government a Bank 
guarantee. In fact, Clause 4 of Ex. A-1 has 
been explicitly referred to in the third — 
paragraph in Ex. A-2. the Bank guarantee. 
The document Ex. A-2 is titled as “Bank 
guarantee given by defendant No. 1” and 
the form employed is “Bank Guarantee 
Form” and in the preamble itself it is 
stated as “this deed of guarantee” and 
then in the third para, reference to cl. 4 
of the agreement Ex. A-1 was’ made 
wherein it is again stated “the company 
should procure a bank guarantee in favour 
of the Government.” That apart, in the 
text of Ex. A-2 in all its clauses compris- 
ing four in number, the word “guarantee” 
has been employed. It is, therefore, in this - 
setting one has to determine the nature 
of the document. 

14. Under Section 124 of the Contract 
Act, no doubt the contract is bilateral as 
only two parties are involved, namely, the 
promisor and the promisee. The promisor 
promises to make good the loss though 
caused by a third party. This gives rise to 
the contract of indemnity, whereas Sec- 
tion 126 of the Contract Act gives rise to 
a contract of guarantee wherein three 
persons are involved. Under this section, 
a party who promises to discharge the 
liability of a third person in case of his 
default and gives guarantee, is called the 
“surety”; the person in respect of whose 
default the guarantee is given is called 
the “principal debtor” and the person to 
whom the guarantee is given is called 
the “creditor”. The last sentence in this 
section, viz., “A guarantee may be either 
oral or written” has special significance. 
This contrac: is, therefore, trilateral un- 
like the contract of indemnity which, as 
stated earlier, is bilateral. Where, the con- 
tract is one of indemnity, the non-liability 
of the principal debtor does not affect the 
obligation undertaken by the indemnifier 
which is primary, whereas every contract 
of guarantee is not a contract of indem- 
nity, for, in the absence of special circum- 
stances the liability of a surety is only 
ancillary and. can rest only on a valid . 
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` obligation on the part of the party whose 
debt or obligation is guaranteed. 


15. Section 128 of the ‘Contract Act 
lays down that the liability of the surety 
is co-extensive .with that of the principal 
debtor, meaning thereby ‘that the liability 
of the surety cannot be in jexcess of what 
the principal debtor would himself be 
liable: 


16, Viewed in. the ina of the shove 
format the document Ex. A-2 may at first 
' flush give the colour of indemnity as the 
third-party, viz., the principal debtor, does 
not figure herein but in essence in our 
judgment, it is guarantee and the reason 
is twofold. Firstly, the entire document 
` by itself shows that it isa contract of 
guarantee because right from top to bot- 
‘tom the title and the form which has been 
selected for the purposes of execution, 
‘reference to the particular clause of the 
‘original agreement entered into between 
‘the Goverriment and the principal debtor 
‘and all the clauses comprised in the text 
‘of Ex. A-2, speak to the. iguaranite and 
nothing else. 


17. Secondly, in view of the last sen- 
tence, in” S. 126 of ‘the ‘Contract “Act, 
namely, “A contract maybe either oral 
or written”, Ex. A-2 by necessary and ir- 
resistible implication repes in the third- 
party, namely, the- principal debtor as 
well, by virtue of reference to Clause 4 of 
Ex. A-1 in the recitals of Ex. A-2 because 
the contract of guarantee!could also be 
oral. Merely. because, the third-party, 
namely, the principal debtor, does not 
figure in by nominatim in Ex. A-2, it 
cannot.be said that it gives rise to con- 
tract of indemnity as in effect, substance 
and essence it is a contract of guarantee 
because primarily and essentially it is the 
substance that has. to-be looked into and 
not the form in order to. determine in 
such cases as to whether it is'a contract 
of guarantee or indemnity. 


In Suresh Narain v. Akhauri, AIR 1957 
Pat 256, a Division Bench held that it is 
not necessary that the principal debtor 
should as a matter of law; be an. express 
` party to the contract of guarantee; it is 
sufficient that the principal debtor is a 
party by implication‘ to the contract. In 
Ramchandra v. Shapurji, AIR 1940 Bom 
315 a, Division Bench comprising Beau- 
mont, C. J. and Kania, J. held that in 
order to constitute a' contract of guarantee 
there must be a third contract by’ which 
the principal- debtor expressly or implied- 
ly requests the party to act ds surety. In 
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Chattanatha v. Central Bank of India, 
AIR 1965 SC 1856, it has been held that 
where a transaction between the same 
parties is. contained in more than one 
document, they must be read and inter- 
preted together and they have the same 


legal effect for all purposes as if they 


are one document. In Muthu Raman 
Chetty v. Chinna Vellayan Chetty, (1916) 
ILR 39 Mad 965: (AIR 1917 Mad 83), it 
has been held by the Madras High Court 
that a person may become a surety witk- 
out the knowledge and consent of the prin- 
cipal debtor, but the only rights which 
he acquires in that case are those given 
by Ss. 140, 141 and 145 of the Indian 
Contract Act, 


In Jagannath Baksh Singh v. Chandra 
Bhukhan Singh, AIR 1937 Oudh 19 it has 
been held that for a contract of suretyship 
there should be concurrence of the prin- 
cipal debtor, the creditor and the surety, 
but that does not mean that there must 
be evidence showing. that the surety 
undertook his obligation at the express re- 
quest of the principal debtor. - 

18. The learned standing counsel for 
the respondent has placed reliance on the 
decision in Periyamianna v. Banians and 
Co.. AIR 1926 Mad 544 for the position 
that unless the debtor is a party to the 
contract of guarantee, it cannot be a con- 


tract of guarantee; but we are-not per-. 


aw 


suaded to accede to the same in view of . 


the authoritative decisions to the contra. 
In fact, in this very decision, it has been 
held: ; 

“Section 126 of the Act (Contràct Act), 
which defines a contract of guarantee 
though it does not say-expressly that the 
debtor should be a party to the contract 
clearly. implies, in my opinion, that there 
should be three parties to it namely, the 
surety, the principal debtor and the ere- 
ditor; otherwise it will only be a contract 
of indemnity.” 

From the above ‘it is manifest, and we 
have no hesitation to hold, that a con-! 
tract of guarantee is no doubt tripartite! 
innature butitisnot necessary or essen- 
tial that the principal debtor must ex- 
pressly be:a party to that document. It 
is adequate if his obligation is establish- 
ed by implication. The surety’s liability 
is co-extensive with that of the principal 
debtor unless otherwise by special provi- 
sion it is so varied. In our undoubted 
view, therefore, the liability of the first 
defendant, reading Exs. A-1 and A-2 in 


. combination, is that of a surety and, 


therefore, the assurance which has been 
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given by the first defendant is. one. of 
guarantee and not indemnity. : 
19. We find no. difficulty in answering 
J the second limb of the first point, namely, 
whether the suit to enforce a contract of 
guarantee can succeed even: if the plaintiff 
has not exhausted his remedies against 
the principal debtor, as it has- been suffi- 
ciently covered by the authorities.. See 
Suresh Narain v, Akhauri, AIR 1957 Pat 
256 and Mahanth Singh v. U. Ba Yi, AIR 
1939 PC 110. The answer, therefore, is 
quite apparent, and it is in the affirma- 
tive. ` 
20. Point No. 2:— Under Clause 5 of 
Ex. A-1 agreement, the Government will 
pay to the second defendant a commis- 
sion of twentyfive per cent of the gross 
revenue procured by the second defen- 
dant in respect of advertisements procur- 
ed by him per issue and further the 
second defendant shall also be entitled to 
an additional commission of fifteen per 
cent on such gross revenue which exceeds 
Rs. 63,101/-. Under Clause 12, it is in- 
cumbent upon the second defendant to 
maintain proper gecounts in respect of the 
procurement of advertisements and allow 
the Posts and Telegraphs Department to 
audit such accounts. Under clause (1) of 
Ex. A-2 Bank guarantee, the Bank has 
guaranteed to the Government the ob- 
servance and performance by the Com- 
pany of the terms and obligations pro- 
vided in the agreement Ex. A-I and has 
further undertaken to pay to the Govern- 
ment a sum not exceeding Rs. 47,325.75 p. 
without any demur in the event of the 
company (D-2} falling or neglecting to 
_ perform the various duties and obligations 
‘ or committing breach of any of the terms 
and conditions of the said agreement. The 
submission of the learned counsel for the 
appellant is that the second defendant has 
submitted revenue statements under 
Exs. A-4 to A-8 and fhe same have been 
checked and confirmed and, - therefore, 
there ‘is no further obligation to furnish 


any accounts: His further argument is- 


that the excess amounts that wére paid by 
the advertisers over and above the rates 
mentioned in the schedule were given to 
the two agents named in Exs. X-1 and 
X-2 dated 15-4-1965 and, therefore, any 
; excess sum over and above the assured 
“minimum even if received was made over 
to the agents of the second defendant and 
so no excess amount has been received 
which would entitle the Government to 
receive 60% of the said amount under 
clause (5) of the agreement. In fact, no 
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excess amounts have been collected by the 
second: defendant, So, no breach has been’ 
committed. ‘This submission is too good to 
be true in the light of the evidence of the 
second defendant himself, who, as D. W. 1, 
admitted that he collected more amounts 
from the advertisers than the scheduled 
rates which he did not show in the re- 
venue, statements Exs. A-4 to A-8. The 
observations of the'trial Court in this be- 
half, which are relevant, may be extract- 
ed here: 


“It is clear from ‘the admission of 
D. W. 1 that he collected more amounts 
from the advertisers and he did not show 
the actual amount collected from the ad- 
the revenue’ statements 
Exs. A-4 to A-8. The learned counsel for 
the first defendant contended that since 
the second defendant did not receive the 


- actual amounts in respect of each adver- 


tisement and, therefore, he did not show 
these amounts in Exs. A-4.to A-8. A new 
case has been built up in the evidence of 
D. W. 1 for the first time that for the 
purpose of procuring advertisement the 
second defendant entered into agreements 
with two persons under Exs, X~1 and X-2 
on 15-2-1965 and the excess amounts that 
were paid by the advertisers over and 
above the rates mentioned in the schedule 
were given to these two agents. It is ad- 
mitted in the evidence of D. W. 1 that the 
ferms of Ex. A-1 do not authorise him to 
enter into an agreement with the third 
parties for the purpose of fulfilling the 
terms therein. He also admitted that he 
did not inform this fact to the depart- 
ment.” 

The trial Court further observed: 

“On a careful consideration of the entire. 
material on record, I am unable to ac- 
cept that Exs. X-i and X-2 are genuine, 
As per Ex. A-1 the second defendant has 
to furnish a bank guarantee, Till then the 


-defendant will not get any right under 


the terms of Ex. A-1 to perform the con- 
tractual obligations. Ex. A-2 bank gua- 
rantee was executed on 30-4-1965. Only on 
the execution of Bank guarantee Ex. A-2 
the contract is-complete. If the second de- 
fendant wanted to procure the advertise- 
ments for the five issues it is only after . 
the bank executed Ex. A-2. Till that time 
the second defendant cannot think of en- 
tering into contract with any third-par- 
ties for procuring ‘the advertisements...... 
crossi It appears that the second defendant 
entered into an agreement with third- 
parties even before there was a valid 
agreement between the plaintiff and 
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the second defendant. Therefore, it is 
doubtful whether any such agreement was 
entered into by the second defendant. The 


alleged agents appointed under Exs. X-1 > 


and X-2 are not examined”, 
The trial Court also observed: 


“But contrary to the terms No. 5 of 
. Ex. A-1 a term has been incorporated in 
Exs. X-1 and X-2 in column No. 8 to the 
following effect: - 


"That you will not be entitled to any 
salary, but you shall be entitled to get the 
amounts received over and above the 
Government scheduled rates prescribed in 
our contract with them’. 


This is quite contrary to the terms of 
Ex. A-1. Therefore, for all the above 
reasons thisisa clear afterthought of the 
second defendant who appears to. have 
fabricated these two documents in order 
to help the first defendant since the latter 
obliged him to stand as guarantee. ......... 
In view of Clause 1 of Ex. A-2 the bank 
is liable for the breaches committed by 
the second defendant.” 

We completely. concur with this finding. 
Any arrangement arrived at inter se be- 
tween the second defendant and third 
parties contrary to the terms of Ex. A-1 
will not be of any avail to the second de- 
fendant and a fortiori to the first defen- 
dant. He has to account for the entire ex- 
cess amount received over and above the 
sum of Rs. 63,101/- vis-a-vis each issue 
as the plaintiff will be entitled to sixty per 
cent and the defendant No. 2 will be en- 
titled to retain forty per cent as per 
Clause 5 of Ex. A-1. In view of the above, 
we hold that the second defendant has 
committed breach of the agreement and 
has caused loss to the plaintiff. 

21. Now, it is to be seen whether it is 
mandatory on the part of the plaintiff to 
prove the loss sustained so as to be made 
good by the first defendant. Relying on 
Clause 1 of the Bank guarantee, the 
learned standing counsel for the respon- 
dent contends that even if the damages for 
the breach of the terms can certainly be 
culled out from the terms of the con- 
tract, and if the term of the contract fixes 
the damages in case of breach, it is 
needless to go beyond and prove the same, 
since in this case Clause 1 of Ex. A-2 
provides for a sum of Rs. 47,325.75 p., the 
payment of which is undertaken by the 
surety in case of breach of contract under 
Ex. A-1. There is, therefore, no necessity 
to further establish by any evidence the 
damages or loss incurred because the 
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claim is restricted to Rs. 47,325.75 p. We 
apprehend the submission is not founded 
on substance. The words employed in 
Clause 1 of Ex. A-2, namely, “the Bank 
hereby guarantees to the Government the 
observance and performance by the com- 
pany of the terms and obligations as pro- 
vided in the said agreement and further 
undertakes to pay to the Government a 
sum not exceeding Rs. 47,325.75 p. on de- 
mand and without any demur _............ 
committing breach of any of the terms”, 
do not admit of any doubt. “A sum not 
exceeding Rs. 47,325.75” indicates that for 
failure to perform certain terms of the 
contract, certain sum not exceeding Rupees 
47,325.75 will be claimed. In other words, 
in order to claim certain sum, which may 
not eventually go beyond Rs. 47,325.75 in 
any case, it has to be established by evi- 
dence as to the sum representing the loss 
or the damage. To construe otherwise, will 
be doing not only violence to the language 
employed in the said clause but also to 
the canons of construction. In Fateh Chand 
v. Balkishan Dass, AIR 1963 SC 1405 the 
Supreme Court while construing S. 74 of 
the Indian Contract Act, held: 

“Section 74 of the Indian Contract Act 


is clearly an attempt to eliminate the 
somewhat elaborate refinements made 
under the English common law in dis- 


tinguishing between stipulations providing 
for payment of liquidated damages and 
stipulations in the nature of penalty. 
Under the common law a genuine pre- 
estimate of damages by mutual agree- 
ment is regarded as a stipulation naming 
liquidated damages and binding between 
the parties; a stipulation in a contract in 
terrorem is a penalty and the Court re- ` 
fuses to enforce it, awarding to the ag- 
grieved party only reasonable compensa- 
tion. -The Indian Legislature has sought: 
to cut across the web of rules and pre- 
sumptions under the English common law, 
by enacting a uniform principle applicable 
to all stipulations naming amounts to be 
Paid in case of breach, and stipulations 
by way of penalty.” 

In Maula Bux v. Union of India, AIR 
1970 SC 1955 it has been held that 
the expression “whether or not ac- 
tual damage or loss is proved to 
have been caused thereby” {occur- 
ring in S. 74 of the Indian Contract 
Act) is intended to cover different classes 
of contracts which come before the 
Courts. In case of breach of some con- 
tracts it may be impossible for the Court 
to assess compensation arising . from 


- deemed to exclude the right to claim an ` 
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breach, while in other cases compensation 
can be calculated in accordance with the 
established rules. Where the Court is un- 


-lable to assess the compensation, the sum 


named by the parties, if it be regarded as 
a genuine pre-estimate, may be taken into 
consideration as the measure of reasonable 
compensation, but not if the sum named is 
in the nature of a penalty. Where loss 
in terms of money can be determined, the 
party claiming compensation must prove 
the loss suffered by him. This ratio has 
also been approved by the decision in 
Union of India v. R. D. and C. Co., AIR 
1973 SC 1098. 

The learned standing counsel for the 
respondent relied on the decision in 
Chunilal V. Mehta.and Sons Ltd. v. C. S. 
and M. Co. Ltd., AIR 1962 SC 1314, 
wherein it is held: 


“Where parties name in a contract re- 
duced to writing a sum. of money to be 
paid as liquidated damages they must be 


unascertained sum of money as damages. 
‘The right to claim liquidated damages is 
enforceable under S. 74 of the Contract Act 
and where such a right is found to exist 


no question of ascertaining damages really - 


arises. Where the parties have deliberately 
specified the amount of liquidated dam- 
ages there can be no presumption that they 
at the same time, intended to allow the 
party who has suffered by the breach to 
give a go-by to the sum specified and 
claim instead a sum of money which was 
not ascertained or ascertainable at the 
date of the breach.” | i 


The purport of this decision is that where 
the parties have deliberately specified the 
amount of liquidated damages there can 
be no presumption that they at the same 
time intended to allow the party who has 
suffered by the breach to give a go-by to 
the sum specified and claim instead, a 
sum of money which was not ascertained 
or ascertainable at the date of the breach. 
There can be little or no quarrel with the 
proposition laid down hereinabove. There- 
fore, it is of little or no assistance for the 
respondent. In fact, the later decisions are 
very categorical with regard to’ the dam- 


, ages to be claimed in case of a breach of 


~ 


contract. : What is, therefore, manifest 
from the above is that where the Court is 
not in a position to assess the compensa- 
tion, the sum named by the parties if it be 
regarded as a genuine pre-estimate may 
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be taken into consideration as the measure 
of reasonabie compensation, but not if the 
sum named is in the nature of a penalty. 
Further, where loss in.terms of money can 
be determined, the party claiming com- 
pensation’ must prove the loss suffered by 
him. 

22. In view of the above, we hold that 
the sum mentioned in Clause 1 of Ex, A-2 
is an unascertained sum and the loss suf- 
fered in this case in terms of monéy can 
be determined and, therefore, itis obliga- 
tory on the part of the plaintiff to prove 
the loss suffered by it. In fact, in this case 
an attempt has been made by procuring 
numerous letters from the customers, with 
whom orders had been placed by the 
second defendant, showing thereby that 
certain sums in excess of the scheduled 
rates have been charged for the purpose 
of advertisements, and exhibiting the 
same in this case. So, it is not a question 
of impossibility of establishing the case of 
excess amounts collected by the second 
defendant. In this view of the matter, we 
hold that it is incumbent upon the plain- 
tiff to prove and establish the loss caused 
to it in order to recover the same from 
the first defendant, who, as we held 
earlier, is liable to’ make good the same. 

23. Point No. 3:— Coming to this 
point, viz, whether the plaintiff is estop- 
ped from recovering any loss from the 
first defendant, the contention of the 
learned counsel for the appellant is that 
there is no clause in the agreement 
Ex. A-1 that once the revenue statements 
are submitted and checked and found cor- 
rect, there is no further ` provision in 


. Ex. A-2 for subjecting the accounts to 


the audit of Posts and. Telegraphs De- 
partment and, therefore, the plaintiff is 
estopped from recovering any amount. We 
see little or no substance in this contention 
of the learned counsel. 

24. Ex. A-62 is a letter dated 4-9-1968 
addressed by Posts and Telegraphs De- 
partment to the second defendant, where- 
in it has been stated: 

“You are being regularly reminded 
since 19-12-1966 to submit your accounts 
for audit. All the while you did not repiy 
our letters. Only when the Department 
had taken steps to recover from the Bank 
you raised some‘*‘objections. regarding 
audit of your accounts. Till you perform 
all your obligations as per the terms and 
conditions of the agreement, the Depart- 
ment has every. right to- ask you to per- 
form your obligations ......... You have 
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already been informed through our earlier 


letters that the statement of revenue sub- - 


mitted by you is not susceptible of audit 
unless all the relevant records are pro- 
duced supported by valid vouchers. . The 
statements of revenue submitted by you 
as required in Clauses 7 and 13 of-the 
agreement were returned to you _ after 
verifying’ the arithmetic details of adver- 
tisements and the amounts shown therein. 


msie...” Though this office has been re-. 


minding you to submit the accounts for 
audit since a long time, you maintained 
silence on this issue all the while. It is 
‘not correct to say that the Department 
has waived or given up its claims to audit 
your accounts. ........c00 It ‘is good to see 


that in the letter under reply, you have. 


expressed your willingness to submit to 
audit your accounts at your Head Office 
by P. & T. Department. We accept your 
offer to audit. ......... In conclusion it may 
kindly be noted that the acceptance ‘of 
the offer now made by you ito submit your 
accounts for audit does not in any way 
prejudice the claims already made or that 
may be made by the Government on the 
Bank to enforce the Bank! Guarantee for 
recovering any amounts which the Gov- 
ernment may be entitled to including the 
amounts that may be found due from you 
as a result of the auditing.” - 


This apart, in the letter addressed by the 
‘Posts. and Telegraphs Department dated 
6th July, 1968 to the Bank under Ex. A-14, 
it is stated: | 

“Many a time the Advertising Agent 
was requested to submit his accounts for 
verification by the P. & T. Audit. He had 


persistently ignored to comply with the 


demand made upon him in those letiers 
and ultimately in his letter No. Nil dated 
19-3-1968 be made reference to certain ir- 
relevant matters and stated that as he 
had submitted a statement of accounts and 
paid. all Government dues under the 
agreement, nothing remained to be done 
on his part......... Recently! some informa- 
tion has come to the knowledge of the 
Government which cast some doubts on 
the correctness of the statement of ac- 
counts furnished by the Advertising 
Agent. esee s.. By réason of the Bank 
guarantee dated 30-4-1965 furnished by 
you, you have bound yourselves under 
cl. (1) of the said guarantee......... The 
Advertising Agent is acting’ in violation of 
clause (12) of the agreement ... ... the ad- 
vertising Agent is guilty of breach of 
clause (12) of the agreement ......... There 
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is an obligation on you under the terms 


of the Bank guarantee to see that the Ad- 
vertising Agent fulfils all the terms and 
obligations of the agreement dated 6-4- 
1965. You are therefore informed of the 
aforesaid breach committed by M/s. 
Gandhi Publicity Service, Nagpur (D2) 
and hereby called upon to remit the sum 
of Rs. 46,644-75 p. deducting Rs. 681/- be- 
ing the amount outstanding against ‘the 
Advertising Agent for July, ` 1965 issue, 
which has been remitted by you under 
your letter No. 1579/1967-68 dated 25-6- 
68, within seven days from the daze of 
receipt of this letter”, 


It is equally pertinent and significant to 
notice the contents of the letter written 
by the Bank addressing the respondent’s 
representative under Ex. B-6 dated 14-3- 
1968, which reads as follows: 


“With reference to your copy of letter 
We have to inform you that we 
have sent the'following telegram to Shri 


Seeecseceece 


_C. P. Gandhi (D-2) for doing the needful: 


in the matter: - 

“Divisional Engineer Telephones re- 
quire accounts for five issues of Telephone 
Directory before Nineteenth March. Sub- 


_mit immediately with copy to Bank”. 


25. In view of this unambiguous and 
unequivocal correspondence between all 
the three necessary parties, viz., the orin- 
cipal debtor, the creditor and the surety, 
it is evident that the surety as well as the 
principal debtor were kept informed of 
their obligations with regard to the sub- 
mission of the accounts for audit under 
the terms and conditions of the agreement 
as well as the Bank guarantee, and the 
surety as well as the principal debtor ac- 
knowledged the same. In fact, the surety 
reminded the principal debtor to comply 
with the conditions of the contract by 
submitting the accounts to the Posts and 
Telegraphs Department for audit, which 
has been systematically turned down by 
the second defendant by observing more 
in its breach rather than in implementa- 
tion. If that is so, it is irresistible to con- 
clude that there is absolutely no scope for 
the doctrine of estoppel to be called in aid 
by the appellant. In the view we have 
taken, we have no hesitation to reject the 
contention of the learned counsel for the 
appellant, ` 

26. To sum up:— 


(1) A contracts of guarantee, unlike a 
contract of indemnity which is bilateral, 
is tripartite where three persons, viz., the 
principal debtor, the creditor and the 


y 
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surety, are involved. But, it is not neces- 
sary or sine qua non that the principal 
debtor must expressly be a party.to the 


~“|document of guarantee, as it is adequate 


if the principal debtor is a party by im- 
plication. In that view, the liability of 
the appellant (ist defendant), reading 
Exs. A-1 and A-2 in combination, is that 


lof a surety. 


(2) It is not necessary that the creditor 
must first seek remedy against the prin- 
cipal debtor before proceeding against the 
surety. 

(3) The principal debtor (2nd defen- 
dant). has committed breach of the agree- 
ment: (Ex. A-1) and so has caused loss 
to the creditor i. e., respondent-plaintiff. 


(4) Where the Court is not in a position 


to assess the compensation, the sum nam- 
~ ed by the parties if it be regarded as a 


Zz 


genuine pre-estimate may be taken into 
consideration as the measure of reason 
able compensation, byt not if the sum 
named is in the nature of a penalty. Fur- 
ther, where loss in terms of money can be 
determined, the party claiming compensa- 
tion must prove the loss suffered by him, 
In our judgment, therefore, the sum men- 
tioned in Clause (1) of Ex, A-2 is an un- 
ascertained sum, and the loss suffered in 
this case in terms of money can be déter- 
mined and, therefore, it is obligatory on 
the part of the respondent-plaintiff to 
prove the loss suffered by it. 

(5) There is absolutely no scope for the 
doctrine of estoppel to be called in aid 
by the appellant (Ist defendant). 


27. In view of the above, we allow the 
appeal and remand the case to the Court 
of first instance for determining the ac- 
tual loss suffered by the respondent-plain- 
tiff, to which he will be eventually en- 
titled. Both parties will be at liberty to 
adduce fresh evidence should they so 
desire. 


28. In the result, the appeal is allowed,. 


the judgment and decree of the Lower 
Court are set aside, and the matter is re- 
manded to the lower Court for fresh dis- 
posal in the light of the findings given 
above. Costs will abide by the result. The 


; Court fee paid herein is directed to be re- 


funded. 


28. An oral application for leave to ap- 
peal to the Supreme Court made by the 
learned Counsel for the Union of India is 
rejected as in our view no substantial 
question of Iaw of general importance 
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arises in this case so as to be considered 
by the Supreme Court. 
: Appeal allowed, 
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G. B. S. Omkar, Petitioner v. Shri Ven- 
kateswara University and another, Re- 
spondents. ai 

Writ Petn. No. 871 of 1981, D/= 19-2 1981, 

(A) Constitution of India, Art. 226 — 
Writ against educational body — Student 
committing malpractices in examination — 
Explanation of student obtained and con- 
sidered — Illwill not’ proved — Rustica- 
tion — High Court could not interfere. 


Where a show cause notice was served 
ona student by the University on the 
ground that he committed malpractices in 
the examination and the explanation of 
the student was obtained and considered 
and he was then rusticated andthe Uni- 
versity or anybody running or managing 
it had no personal illwill it could be said 
that the University had acted bona fide 
and honestly. Further, when there was 
ample material before the University to 
come to the conclusion that there was mal- 
practices at the examination and decided 
to rusticate the student, the High Court 
could not interfere with the order passed 
by the University. In such a case, it could 


‘not be said that the student’s explanation 


was not considered merely because the 
final order passed by the Syndicate did not 
refer to each of the points of explanation 
offered by the students. It was a case 
where the thing spoke for itself and not 
much turned upon the explanation of the 
students. "The Syndicate is not a body 
trained in the art of writing judgments, 
(Paras 2 and 3) 


So long as there is evidence justifying 
the inference arrived at without there be- 
ing any serious procedural irregularity, 
the possibility of the High Court arriving 
at an alternative conclusion on a con- 
sideration oz the same material can never 
form a ground for a writ Court to inter- 


‘fere with an order of an educational insti- 


tution. (Para 2) 

(B) Constitution of India, Art. 226 — 
Writ against educational body — Student 
committing malpractices in examination — 
Quantum of punishment — Rustication — 
Writ Court cannot go into quantum of 
punishment — Held on facts that rustica- 
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tion was not excessive punishment. 
(Para 4) 
A: Panduranga Rao, for’ Petitioner. 


ORDER :— The writ petitioner was a 
student, who appeared for the First B. A., 
and Second B. A., examination of Sri 
Venkateswara University in May, 1980. On 
the ground that he committed malprac- 
tices in the examination he was served by 
the University with a show: cause notice, 
This was on 3-9-80. These charges of mal- 
practices mainly relate to smuggling from 
outside of the examination hall an addi- 
tional written answer sheet and insertion 
of the same in the answer book. In sup- 
port of that charge, the show cause notice 
mentioned that this extra sheet contained 


a peculiar physical feature of being folded. 


four times and bearing hand-writing which’ 
was -markedly different from the 
. handwriting in ‘the original ans- 
wer book. The show cause notice alleged 
‘that the quality of the answer found on 
the pages of the extra sheet was wholly 
different from and much superior to the 
quality of the answer in the original 
sheet. This show cause notice also alleged 
that Question No. 2 which had been ans- 
wered in the original answer book was 
found answered once again in the addi- 
tional answer sheet without the original 
- answer being scored off. Basing upon this 
the University drew the inference of com- 
mission of malpractices by ‘the petitioner. 
The petitioner was, therefore, called upon 
to explain and also show cause as to why 
. he should not be debarred from appear:ng 


_ for the University Examinations and pro- . 


secuting his studies. To that show ‘cause 
notice the petitioner gave a reply denying 
that he had inserted any additional sheet. 
While admitting that there was a differ- 
ence in the handwriting in the main ans- 
wer book and in the additional sheet the 
petitioner explained that the main answer 
book was written in haste, whereas the 
additional sheet was written in leisure 
coolly recollecting the essays he got by 
heart. That he came to the examination 
_ hall late and therefore worrying himself 
started writing in haste was the reason 
which the petitioner assigned in explana- 
tion for the differences in handwriting. The 
boy also said that as he came late to the 
examination hall he did not have the time 
to strike off the answer to question No. 2 
‘which he had already written in the ori- 
ginal answer book. It is significant that 
the petitioner did not dény the four-folds 
of the additional answer paper: On receipt 
of this explanation, the Syndicate con- 
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sidered the matter and communicated the 
following order :— 

“It is hereby notified that the results of _ 
the following candidates who are found 


_ guilty of resorting to unfairness at the 


University Examinations held during May/ 
June, 1980 are cancelled and they are 
further debarred from appearing at the 
University Examinations as noted against 
their names”, 

2. It is argued by Mr. Panduranga Rao 
for the petitioner that there was no direct 
evidence to prove that the petitioner was 
guilty of any malpractices and the circum- 
stantial evidence in this case was not con- 
clusive and that.in any case the punish- 
ment was excessive. He also argued that 
the University did not consider the ex- 
planation of the petitioner and that vitiat- 
ed the order of the University. Each one of - 
these submissions apppear to me tc de- 
serve rejection. The fact that there was 
no direct evidence in this case was, in my 
opinion, of no significance at all. Many a 
man was convicted of many a serious 
crime merely on cifcumstantial evidence. 
The question therefore is whether there 
is circumstantial evidence enough to 


hold the petitioner guilty of commission 
‘of malpractices. In 


this case, the 
University based its opinion upon the fact 
thatthe additional answer paper was fold- 
ed four times and that there was a differ- 
ence in the handwriting between the ori- 
ginal answer sheet and the additional 
sheet and the quality of additional answer 
was superior to the original answer and 
the second question was answered twice 
over. The explanation given by the stu- 
dent that he came late and that he was in 
a worried state hardly fits into the frame- 
work of his innocence. If he were so wor- 
ried, he could not have produced a better 
answer than the one in the original sheet. 
Further, the boy gave no explanation 
whatsoever about the additional sheet be- 
ing folded up four times. This fact can 
only be explained on the basis that it had 
been smuggled into the examination hall 
folded from outside, so that it may not be 
discovered by the invigilators. The Uni- 
versity also based its opinion upon the fact 
that the quality of the answer in the ad- 
ditional sheet is much superior to the qua- 
lity of the answer in the original sheat. A ï 
combined consideration of all these cir- 
cumstances had led the University to hold 
that the boy was guilty of malpractices. It 
cannot be denied that the peculiar feature 
of most of the Indian Universities is their 
extensive examination-conducting and 


wt 
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Degree-awarding activity. It must ‘be 
therefore presumed that Sri Venkateswara 
University has necessary expertise in de- 
tecting these malpractices. I therefore can- 
not find fault with the finding of the Uni- 
versity that the petitioner was guilty of 
malpractices. If I had been sitting in ap- 


peal which I amnot,I would haveno. 


doubt held on the basis of the above mate- 
rial that the boy was clearly guilty of 
commission of malpractices, But as that is 
not the function of a Writ Court, I do not 
pass upon merits of this case. All that I 
need consider is the question whether a 


fair opportunity had been given to the. 


petitioner and whether he had been treat- 
ed squarely. I have no doubt the petitioner 
had a fair deal from the University. A 
show cause notice was given and explana- 
tion was obtained and considered. No per- 
sonal illwill had been suggested in the 
writ petition against the University or 
anybody running or managing it. In the 
absence of any such allegations, I should 
presume that the University had acted 
bona fide and honestly. There was, as noted 
above, ample material before the Univer- 
sity to come to the conclusion at which it 
had arrived. So long as there is evidence 
justifying the inference arrived at without 
there being any serious procedural ir- 
regularity, the possibility of this Court 
arriving at an alternative conclusion ona 
consideration of the same material can 
never form a ground for a Writ Court to 
interfere with an order of an educational 
institution. I regretfully note that stand- 
ards of discipline and education presently 
obtaining in many Universities in our 
country leave a good lot to be desired. 
They are low and falling lower every day. 
The fall-out of these low standards of 
University education on liberal professions 
is proving to be nearly catastrophic. Gra- 
duates of Arts who have not heard of 
Hume, Kant, Mill, Marx and Russel are to 
be found in plenty.It isno wonder that 
some of our Universities have ceased to be 
centres of learning and have grown into 
battle-fields for warring Caste groups. By 
interposing the Authority of this Court 
under Art. 226 of the Constitution, this 
Court should not, in my opinion, 
the already weakened authority of the 
University. 

3. It is true that the final order passed 
by the Syndicate did not refer to each one 
of the points of explanation offered by the 
student. But this was a case where’ the 
thing spoke for itself and not-much turned 
upon the explanation. The Syndicate is 
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not a Bedy trained in the art of writing) 
judgments. The substance of the matter 
was that the University had considered the 
explanation, as it is evident from a refer- 


_ ence made in its proceedings and held the 


boy guilzy cf malpractices. In the circum- 
stances, the argument of the learned coun- 
sel that the petitioner’s explanation had 
not been considered cannot be accepted. 


4, Finaliy, the argument of excessive 


. punishmen! remains to be considered. Ii is 


well settled law that itis beyond the com- 
petence of a Writ Court to go into the 
quantum of punishment. This argument . 
should thereZore be rejected for that reason 
alone. Even if it were open for this Court 
to go into that question and pass upon 
the appropriateness of the punishment, 
I confess my inability to persuade myself | 
to hold that the petitioner was .subjected 
to any excessive punishment. It must be. 
admitted that notwithstanding the juris- 
prudential uncertainty hovering the theory 
of punishment, white-collar crimes must 
be dealt with much more severely than 
crimes of passion.. A student who had re- 
sorted to malpractices in order to obtain a 
Degree would certainly not be a candidate 
worthy of University membership. To 
such a person I cannot but say values of 
academic life must have been wholly 
alien. Rustication in such cases cannot be 
called excess. In my opinion, he would 
deserve no lesser punishment. As Brutus 
said “as fire drives out fire, so pity pity” 
— Concern for the future.of the youth and 
the University education must prevent the 
University from flinching from the stern 
path of its duty to protect the purity of 
academic life. 

5. For all the above reasons, I dismiss 
this writ petition. 

Petition dismissed, 
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Sri Rama Engineering Contractors, Appel- 
lant v. Construction Engineer, Civil -Engi- 
neering, Departrhent of Space, Govt. of 
India, Sriharikota, Nellore and another, Re- 
spondents. 
Writ Appeal No. 431 of -1980, DJ- 27-3- 
1981, i 
(A) Constitufion of India, Art. 14 — Dis- 


crimination — A, B and others submitted 
fenders of construction. work -~ A’s was 
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B — A’s tender rejected on., basis of his 
past performance and lack of sufficient ex- 
perience- — Basing upon satisfactory per- 
formance of B in the past the work was 
awarded to him — Held, there was no dis- 
crimination — Work was not given to B on 
‘the basis that he was lowest ‘tenderer, 
(Para 9) 

(B) Constitution of India, Arts, 226, 19:(1) 
(g) — Natural justice Principles of — 
Applicability to cases of works contract. ` 
Wherever an order inflicts civil conse- 


`- quences on the applicant there the princi-. 


ples of natural justice should be observed. 
Principles of natural justice ‘cannot be ap- 
plied to a case where the Government is re- 
fusing to enter into a works contract with 
. a particular contractor -on the ground of his 
relative unsuitability. The petitioner is seek- 
‘ing to enter into a contract with the Gov- 
ernment through the method of tenders. 
The Government rejected him on the ground 
of his relative unsuitability. This involves 
no forfeiture of his pre-existing rights or in- 
terest nor does it defeat his ‘legitimate ex- 
pectations’ nor does it inflict: any ‘civil con- 
sequences. In such a case the petitioner 1s 
entitled only to be treated fairly and honest- 
ly and not according to principles of natu- 
tal justice. The petitioner in the instant 
ease, has been accorded that treatment and 
therefore no legitimate complaint can be 
made by him on that ground. TE 
i , (Paras 15, 16) 
Natural justice must be envisaged by the 
Courts as ə canal through which State 
power may freely flow releasing its energy 
for the benefit of the citizens and not as a 
dam to hold it back. This; time-consuming 
and self-defeating ‘process would clearly rule 
out the applicability of principles of natural 
justice to the facts of this case. 
l (Para 16) 

Further, under Art. 19 (1) (g) the peti- 
tioner is entitled for‘consideration of his 
case fairly and honestly. : As that, had been 
done in this case, and. his tender had ` been 


rejected on solid and substantial grounds of . 


his relative unsuitability the’ petitioner can- 
not have any complaint based on violation 
of Art. 19 (1} (g) of the Constitution. 
Neither his abstract rights nor his concrete 
rights guaranteed under that Art. 19 -(1), (g) 
are violated. : (Para 17) 
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B. Venkataramanaiah and G. Raghram, 
for Appellant; K, Subrahmanya Reddy, 
Standing Counsel, for Central Govt. (for 
No. 1) and M. V. Ramana Reddy (for 
No. 2), for Respondents. 


P. A. CHOUDARY. J. :— This writ ap- 
peal is against an order of our learned broth- 
er Gangadhara Rao, J., dismissing the 
petitioner’s writ petition filed seeking a decla- 
ration from this Court that the acceptance 
of the tender of the second respondent-Con- 
fractor to construct a group of houses at 
Sulurpet for housing the employees of the 
Space Project at Sriharikota by the Con- 
struction Engineer of Sriharikota Space 
Organization, the first respondent herein is 
illegal and an order directing the first re- 
spondent to consider the tenders opened on 
21-1-1980 and to accept the petitioner’s 
tender. 


2, Construction Engineer, Civil Engineer- 
ing Division, Department of Space, Govern- 
ment. ‘of India, Sriharikota, Nellore, invited 
sealed tenders for the construction of ‘D’ 
and ‘E’ types of quarters for housing those 
working in the Space Project at Sriharikota. 


` The officially estimated cost of construction 


of these houses was around Rs. 11,87,000/-. 


x 


~~ 
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The petitioner which is a firm of contractors 


offered through its tender to construct those’ 


houses at a price of Rs. 13,07,729/-, whereas 
the second respondent, another contractor, 
offered to construct the same houses for a 
price’ of Rs. 13,21,581/-. The other contrac- 
tors who quoted much higher rates were 
out of picture and nothing more need be 
said about them. 

3. The petitioner’s was the lowest tender 
and the next lowest was that of the second 


respondent. Yet, the contract for the con- 
struction of those houses was awarded to 
the second respondent. Not unnaturally 


this gave rise to a feeling of inequitous treat-. 


ment leading the petitioner to this Court to 
file the present writ petition challenging the 
validity of the action of the first respondent 
in rejecting his tender and awarding ‘the 
contract to the second respondent. 

4. There were undoubtedly circumstances 


in this case that had aroused in the mind of ' 
The seal- | 


the petitioner a sense of injustice. 
ed tenders given by the petitioner and the 
second respondent as well as those of the 
others, were opened by the first respondent 
on 21-1-1980 when it was found that the se- 
cond respondent had quoted two different 
tates for the same type of work i.e. for the 
construction of ‘D’ and ‘E’ types of houses. 
The first respondent, therefore, called the se- 
cond respondent for discussions to get 
uniform rates from him and as a result of 
those discussions secured uniform rates from 
the second respondent. The revised rates 
lowered the tender amount of the second re- 
spondent resulting in the tender of the se- 
cond respondent becoming lower than that 
of the petitioner by about a thousand rupees. 
The first respondent-Construction Engineer, 
had referred these matters together with his 
proposal to award the work to the second 
respondent for consideration of a body called 


the Tender Committee which consisted of- 


about six persons including himself. That 
body in consideration of the matter, gave its 
approval to the proposal of the Construction 
Engineer for awarding the work of construc- 
tion of the aforesaid houses to the second re- 
spondent. Accordingly the Construction 
Engineer had accepted the revised tender of 
the second respondent and concluded a con- 
tract with him for the. construction of ‘D’ 
and ‘E’ types of houses at Sulurpet. This 
naturally resulted in eliminating the petitioner 
from the race exacerbating his already in- 
jured feelings of injustice. 

.5. The petitioner had challenged the 
action of the first respondent in awarding the 
work to the’ second respondent on various 
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grounds. In the first ground of his objec- 
tion he questioned the procedure adopted by 
the Construction Engineer. 
his behalf that in holding negotiations with 
the second respondent the Construction Engi- 
neer had acted not only ultra vires of his 
powers tut also contrary to the’ petitioner’s 
right to receive equal treatment under Arti- 
cle 14 of the Constitution. His second ground 
was that in awarding the work to the second 
Tespondent, the Construction Engineer was 
guilty of “committing serious violation of 
principles of natural justice inasmuch as ad- 
verse materials contained in the performance 
Teports maintained by the first respondent re~ 
garding work done in earlier periods by the 
petitioner for the Space Department, was 
used against the petitioner without affording 
him any opportunity to either confirm or 
contradict the same. 

6. While the Construction. Engineer con- 
fessed thet hə did hold negotiations with the 
second respondent he sought to avoid the 
imputed illegal effects to his actions by 
pleading that he did so in order to obtain 
uniform rates and not-in order to bring down 
the total tender price of construction offered 
by the secord respondent to a level lower 
than that of the petitioner. The first respon- 
dent stated that the second respondent was 
never treated as the lowest tenderer, not even 
after the revised tender. It was thus: ex- 
plained that-the petitioner was not treated 
unequally. The first respondent in his coun- 
ter stated that the petitioner’s lowest tender 
was rejected because the petitioner’s past per- 
formance with the Department did not in- 
spire sufficiert confidence in the atithorities 
to entrust the work of the present magnitude, 
to him. The Engineer’s specific case was 
that the petitioner had never kept in the past 
to time-schedule and had always delayed in 
the past completion of the work entrusted 
to him. . Additionally it was said against the 
petitioner that he had no previous experience 
of doing any construction work of this 
magnitude costing around 12 lakhs of Rupees 


It was said on ' 


and that it. was for these reasons the peti-_ 


tioner’s tender was rejected. 

7., The first respondent argued that it was 
well within his ‘powers to hold the negotia- 
tions with the second respondent and that he 
did not show any favour to the second re- 
spondent. He also argued that there was no 
violation of the principles of natural justice 


‘in his relying upon the performance reports 


regarding the previous work of the petitioner. 

8. The measuring rod for. testing the 
legality of the first respondent’s action is to 
be found in no Statute: It is contained in 
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administrative directions, only issued by the 
Govt. of India. The tender notice and more 
particularly the Government Order dated 
27-6-1978 prescribes the procedure for award- 
ing the work. Basing himself upon Rules 12 
and 16 of the aforesaid Government Order, 
Mr. Subrahmanya Reddy the learned coun- 
sel for Central Government attempted to 
support the action of holding negotiations by 
the first respondent with the second respon- 
dent after the tenders were opened. But, we 
do not find that the procedure adopted by 
the first respondent in entering into private 
discussions with the second respondent for 
obtaining uniform rates both for ‘D’ and ‘EP 
types of houses can ever be supported on the 
basis of Rules 12 and 16 of the above Gov- 
ernment Order. Rule 12 of the aforesaid 
general rules deals with the: powers of the 
Construction Engineer to make unilateral 
alterations to and omissions from the original 
specifications drawings ete., without the con-. 
tract becoming invalid. Rule 12, therefore, 
does not even remotely deal with the powers 
of the Construction Engineer to enter into the 
(Contd. on -Col. 2) 


S. No. Nature of work 
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8. Award of work by negotia- 
tions with a tender other 
than the lowest 


C EE 
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aforesaid negotiations. Similarly, Rule 16 of 
the aforesaid Rules which declares that the 
rates quoted by the tenderer are inclusive of 
sales tax, octroi duty etc., and shall not be 
subject to variations, is equally inapplicable 
and has nothing to do with the powers of 
the Construction Engineer to hold negotia- 
tions with the second respondent-tenderer. 
We cannot, therefore, uphold the action of 
the Construction Engineer in entering into 
negotiations with the second respondent- 
tenderer on the basis of the aforesaid Rr. 12 
and 16. But this is not to say that the above 
Government order did not at all give any 
power to the Construction Engineer to hold 
negotiations. Quite the contrary we find 
that there is a specific rule in the above Gov- 
ernment Order which not only permits the 
Construction Engineer to hold these negotia- 
tions but would also justify the awarding of 
work to the second respondent. That rule 
which permits the Construction Engineer to 
conduct negotiations with the second respon- 
dent is to be found in Rule 8 of the afore- 
said Government Order. That Rule reads as 
follows :— i 


Extent of powers, 


Up to 5.00 Lakhs. Tenders 
exceeding 5.00 lakhs should 
be referred to the Tender 
Committee for its prior ap- 
proval. Beyond Rs. 50.00 
lakhs, the cases will be re- 
ferred to the Dept. by the 
Tender Committee for ap- 
proval, 








The language of Rule 8 in Col. I which 
speaks of “award of work by negotiations 
with a tender (obviously ʻa mistake for 
‘tenderer’) other than the lowest” and in 
Col. 2 which specifies the proper authority 
as the “Construction Engineer”, clearly justi- 
fies, in our opinion, the Construction Engi- 
neer holding negotiations with the second re- 
spondent, The language clearly shows that 
the elimination of the lowest tenderer is 
within the contemplation of these rules. The 
rules also show that it is the Construction 
Engineer who has to award the work and for 
that purpose he can hold negotiations with 
a tenderer other than the lowest. Although 
these provisions do not detail the nature and 
content of negotiations obviously they must 
be taken to refer to everything and’ any- 
thing connected with the awarding of work. 
It follows that negotiations to reduce the 
tender or to make the tenderer to quote 


uniform rates are not ruled out by this 
language of the aforesaid Government Order. 
We do not find therefore anything illegal or 
ultra vires in what the Construction Engineer 
did. Faced as he was with this intractable 
language of the Rule 8, the learned Counsel 
for the petitioner argued that the meaning 
of this rule was that that the Construction 
Engineer should first obtain the consent of 
the Tender Committee for holding negotia- 
tions with the tenderer. According to the 
learned counsel for the petitioner, the Tender 
Committee should be first approached by the 
Construction Engineer and its approval ob- 
tained before the Construction Engineer , 
could negotiate with the tenderer. Neither 
respect for the language of the above R. 8 
nor regard for practicality supports this con- 
tention of the petitioner. -The language of 
the Rule means what it says and not more. 


1981. — 
It is that’ tenders. exceeding Rs. 5.00 lakhs 
should be referred to the Tender Committee. 
_- Could it be inferred from the above language 
of the rule that prior approval of the ‘Tender 
Committee is necessary even to negotiate? 
Yes, says the appellant, because such prior 
approval of the Tender Committee according 
to him would act as a safeguard. But there 
is no risk in negotiations. Negotiations 
therefore call for no safeguards. The award 
is by the Chief Engineer. It follows that- re- 
ference to Tender Committee can only be 
for awarding of work and not for talks. 
The language does not say that prior ap- 
proval must be obtained by the Construction 
Engineer even for negotiations. Col. 3 not 
having anything to say on the negotiations 
goes against this argument of the petitioner. 
It should not be considered as imposing any 
limitations on the powers of the Construction 


~ Engineer to hold negotiations, as mentioned 


in Col. 1. From a practical point of view 
also we cannot agree with this particular 
reading of the rule suggested by the peti- 
tioner, because such a reading only makes 
for the working of the Government Order 
slow; tardy and cumbersome by requiring the 
approval of the Tender Committee for enter- 
ing into negotiations as well as for award- 
ing the work without any compensating ad- 
vantages. Such a procedure would impede 
the progress of the execution of the scheme 
without promoting any recognizable State 
interest. We thus find no purpose in insist- 
ing upon the obtaining the prior approval 
of the Tender Committee by the Construc- 
tion Engineer even before he starts negotiat- 
ing. We hold that what all Rule 8. requires 
is the approval of the Tender Committee to 


the negotiations held, conducted and com- 


- pleted by the Construction Engineer. At that 
stage alone, the Tender Committee can use- 
fully apply its mind and beneficially accord 
its approval. Earlier, there being no material 
before the Tender Committee to act upon, 
approval even for holding negotiations would 
be purposeless. We therefore find no error 
in the Construction Engineer conducting 
negotiations with the second respondent with- 
out the prior approval of the Tender Com- 
` mittee. For these reasons, we reject the 
argument of the petitioner that, the Construc- 
tion Engineer acted .with procedural irregula- 
; tity in conducting negotiations with the se- 
cond respondent. ` 


9. The further argument of the petitioner 


that the second respondent was favoured by 
the first respondent by affording the second 
respondent an opportunity to lower the 
tendered amount cannot also find our accept- 
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ance. The work was not given to the second 
respondent an the basis that the second re- 
spondent was the lowest tenderer. Out of 
the petitioner and the second respondent, the 
petitioner’s tender was rejected on the basis|- 
of his past p2rformance and also on the basis| ` 
of his lack cf sufficient experience to do this 
magnitude of work leaving the second re- 
spondent alone in the field as a real com- 
petitor for this work. Basing upon- the 
satisfactory performance of the second re- 
spondent in the past the work was awarded 
to him. On these facts we find that there 
was no favoir shown to the second respon- 
dent.in giving the work to him. The second 
respondent was given only what was due to 
him: on the basis of his past performance. 
Able and efficient people must have- their re~ 
wards. Promotion of excellence is one of 
the constitutional ideals we swear by though 
we do not always practice it much. The 
argument of the petitioner based on the 
ground of discrimination ‘must therefore be 
rejected. . 


10. The ‘main argument of the petitioner 
before us was that he had been excluded on. 
the basis. of certain materials contained in 
the progress reports maintained by the first 
respondent iri the usual course of his official 
business when the petitioner was earlier 
working for the Space Department. These 
reports appears to have had shown the peti- 


‘tioner as having not completed the construc- 


tion work entrusted to him earlier in time. 
From the averments in the counter, we also - 
find that the petitioner had been rejected on 
the basis that he did not have any previous 
experience in executing the work of this 
magnitude while the second respondent had 
such experience. The previous work which 
the petitioner had done did not exceed Rs. 5 
lakhs. On the above, the petitioner argued 
that the rejection of his tender on the basis 
of the contents of the past performance re- 
ports without affording him any opportunity 
to confirm or contradict the contents thereof, 
was in violation of the principles of natural 
justice and his exclusion on the basis of lack 
of ‘experience and past performance would 
amount to black-listing him. 


11. The argument of blacklisting advanced 
by the petitioner, in our opinion, was afflict- 
ed with serious conceptual infirmity of wool- 
liness. It almost amounts to saying the im- 
possible that there is rio. difference between 
the general and particular, between rejection 
of a particular tender and a general black- 
listing of a contractor. Blacklisting of a 
contractor by the Government like out-cast- 


2 
* 


| 
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ing of a member by a community is done on 
the basis of his being found generally dis- 
qualified to hold that status. | It is a general 
declaration of his disqualification and a de- 
nial of a civil right and has nothing to do 
with ‘his unsuitability: to do: ‘any particulary 
job. Every refusal to enter'into a marital 
alliance, for example, does. not amount to ex- 
communication, Every refusal to. award a 
_ Particular contract is not blacklisting. Both 
acts of refusal are based on the ground of 
comparative unsuitability. The disqualifica- 
' tion in the case of blacklisting is not com- 
parative but positive and has no relevance to 
a particular work. In rejecting a tender on 
the ground that a better contractor is avail- 
able there is no general disqualification in- 
volved at all. The decision is arrived at on 
the basis of comparative merit. Blacklisting 
is like passing a bill of attainder. In re- 
fusing to award a contract, there is no 
: sentence passed and no element of con- 
demnation involved as undoubtedly there 
would be in the case of blacklisting. These 
differences between blacklisting and refusing 
to award a contract can also be illustrated 


from the after-effects of blacklisting.. After ` 


a contractor is blacklisted and so long he 
continues tc be so ostracized he would cease 
to be eligible to be considered as contractor 
without any reference to the) magnitude dnd 
nature of a particular work. | So long as he 


‘remains blacklisted he loses his legal capacity.. 


and status fo act as a contractor in relation 
„to that particular Government. Blacklisting 


og brings about disability not with reference ta 


any particular contractual venture but gene- 
‘rally in relation to an occupation. It. brings 
about a practical metamorphosis of ineligibi- 
lity over the contractor. This is wholly 
different from a contractor’ being rejected 
after consideration for doing a particular 
work on th2 ground that he was less suitable 
for that perticular work as ‘compared with 
some other. In the latter type of cases the 
contractor continues to be eligible to be con- 
sidered. He undergoes no ‘legal metamor- 
phosis from eligibility to disqualification. He 
sheds no civil status. He loses no legal or 
social rights or lustre. Only he could not 
get that particular work. Another day he 
might get some other work ;from the same 
Department to the doing of which he would 
be adjudged more suitable than others. 
Thus both in conception and inconsequences 
the act of blacklisting fundamentally differs 
from the act of refusal to award a particular 
contract. In the present case, the petitioner 
was not rejected on the ground ' that he was 


` disqualified but only on the: ground that he 
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was found*less suitable fos the job on‘ hand 
than the second respondent. The petitioner, 
we are told, is right now working in some 
other venture for the same Department. This 
is therefore no case of blacklisting and the 
petitioner’s argument advanced on the basis 
of Erusian Equipment v. State of West Ben- 
gal, (1975) 2 SCR 674:(AIR 1975 SC 266) 
that he should have been given a notice be- 
fore being blacklisted must therefore fail. 


12. Whe last if not the most important 
argument of the counsel for the petitioner 
in this case was that the principles of natural 
justice were violated by the Construction 
Engineer and the Tendes Committee by their 
faking into account against the petitioner the 
materials culled from the performance reports 
already referred to above’ without putting 
those materials for confirmation or contradic- 
tion of the petitioner. Although filing of 
writ petitions based even on minimal violence 
to the principles of ‘natural justice have 
now-a-days become too common and com- 
plaints based on violation of principles of 
natural justice have become almost the last 
tefuge of a writ argument it must be said 
that the seriousness of such a charge could 
in no way become lessened by frequency of 
its use or familiarity of its employment. In 
man’s never-ending quest for justice in his 
unending world of doubt and uncertainty 
there are no more spontaneously accepted 
legal principles than the principles of natural 
justice. Both man and God acknowledge 
allegiance to these ancient and hallowed prin- 
ciples. It is commonly accepted that natural 
justice like the American Due Process is the 
best instrument for promoting the interests 
and the dignity of man as well as for further- 
ing the legitimate State purposes. It ensures 
the participation of the common man in the 
Governmental process while insuring the 
Government against committing those elemen- 
tary blunders which leave lasting stains of 
infamy and blemish on its system of justice 
(see Justice Jackson in Shaughnessy v. U. S., 
(1952) 345 US 206, 224-225). It is therefore 
no wonder that Courts have held. up these 
principles as the unwritten limitations on ex- 
ercise of State power and the two well-known 
Latin maxims, (a) audi alteram, partem 
and (b) nemo judex im re sua, have become 
the unthinking normatives of world juris- 
prudence. There is therefore no difficulty in 
accepting these principles. But the real diffi- 
culty arises.in applying them. There is no 
agreement either among the modern or the 
ancient judicial authorities as to when these 
two principles would apply and what they 
would entail. where they apply? Ðo they 


wi 
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apply only to acts which are conceptually 
described as judicial or quasi-judicial or do 
_c they apply to administrative acts also? Do 
they apply only to acts of forfeiture of vest- 
ed rights or do they extend to the protection 
of what are called legitimate hopes and 
aspirations? Do they safeguard procedures 
which if properly observed might result in 
constituting new rights? Does the urgency 
of the situation or the nature of the admin- 
istrative action operate to excuse departure 
from these principles? Is denial of. these 
principles by itself a prejudice? Is an action 
taken in violation of principles of natural 
justice void or voidable? Is official notice 
‘a legitimate exception to this doctrine? 


13. In answering all these and several 
other questions of similar nature, judicial 
dicta does not speak in one voice. Ungoed 


` + Thomas, J., in Lawlor v. Union of Post Office 


Workers, (1965) Ch 712, 718 complained that 
“the law on natural justice is not in a satis- 
factory state and the authorities disclose some 
differences of view. It is somewhat lacking 
in precision on the occasions on which it 
should apply and what it requires to be done 
on those occasions,” while Megarry, J., in 
Gaiman v. National Association for Mental 
Health, (1971) Ch 317, 333 observed that 
“the ambit of natural justice is indeed a sub- 
ject worthy of further academic research.” 


14. Although the one-time: judicial scepti- 
cism about the meaning of principles of 
natural justice expressed by such positivist 
pronouncements of the House of Lords as 
in Local Government Board v. Alridge, 1915 
AC 120 at pp. 130, 138 and of the King’s 
Bench in Robinson v. Fenner, (1913) 3 KB 
A 835, 842, has now given place to a mood of 
judicial uncertainty as to when these princi- 
ples would apply and although it is no longer 
said by any Court that the principles of 
natural justice are vacuous, yet surely there 
is no unanimity among the Judges as to 
when those principles would apply. The 
differing views expressed by the learned 
Judges of ovr Supreme Court in the recent 
Swadeshi Cotton Mills v. Union of India, 
(1981) Scale 90 : (AIR 1981 SC 818) high: 
light thig state of uncertainty. 

15. Several attempts have been made to 
identify the situations in which it was con- 
J sidered natural justice should apply. For 
example, where there is a lis inter partes as 
in Errington v, Minister of Health, (1935) 1 
KB 249 or where a person’s livelihood is at 
stake as in Rex v. Liverpool Corporation; Ex 
parte Liverpool] @axi-Owners’ Association, 
(1972) 2 WLR 1262 or where a decision will 
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deprive a person of an office or status as dis- 
tinct’ from an ordinary employment as in 
Ridge v. Baldwin, 1964 AC 40 or where the 
property rights are at stake as in Cooper v.. 
Wandsworth,, (1863) 14 CBNS 180 it is sug- 
gested that these principles of natural justice 
should apply. (see Bailey, Cross and Garna 
‘Administrative Law’, page 347). Lord 
Denning suggested that the question whether 
or not a person is entitled to the protection 
of these principles depends upon whether or 
not he has scme right or interest or legitimate 


‘expectation of which it would not be fair to 


deprive him without hearing. In Durayappah 
v. -Fernando, (1967) 2 AC 337, the Privy 
Council laid down a different criteria. The 
Privy Council said, : 

“There are three matters which must 
always be borne in mind when considering 
whether these principles should be applied or 
not. These three matters are: first, what is 
the nature af the property, the office held, 
status enjoyed or services to be performed 
by the complainant of injustice. Secondly, 
in what circumstances or upon what occasions 
is the person claiming to be entitled to ex- 
ercise the measure of control entitled’ to inter- 
vene. Thirdly, when a right to intervene is 
proved, what sanctions in fact is the latter 
entitled to impose upon the other — It is 
only upon a consideration of all these 
matters that the question of application of 
the principle can properly be- determined”. 
In a recent judgment of Chancery Division 
Megarry V. C. attempted a survey of the 
situations where principles of natural justice ` 
might apply. The learned Judge classified 
the situations into three categories, (a) 


“forfeiture cases where there is a decision 


which takes away some existing right or posi- 
tion of the applicant, (b) application cases 
where the decision merely refuses to grant 
the applicant the right or position that he 
seeks such as admission into a club, (c) ex- 
pectation cases where the applicant has some 
legitimate expectations such as renewal of 
licences from what has already happened 
that his application would be granted. The 
learned Judge ruled that cases falling under 
Category (a} present a clear situation to 


. which the principles of natural justice would 


be attracted. He also held that cases falling 
under Category of ‘legitimate expectations’ 
case would be entitled to the protection of 
natural justice. But according to the learned 
Judge, cases falling under Category (b)—ap- 
plication cases — would not be entitled to 
the application of these principles. Such 
cases, according to the learned Judge, would 
be entitled only to be dealt with fairly and 
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honestly as laid down in Re! K. Infant case 
(1967) 2 QB 617. Megarry J., in the afore- 
mentioned case drew a distinction between 
the duty to observe principles of natural 
justice and the duty to act fairly. The 
learned Judge said that farther a case’ travels 


from the..point of judicial or quasi-judicial’ 


“habitat its claim for the application of prin- 


` ‘ciples of- natural justice would become moré- 


and- more weak and ultimately such cases 
. would be dealt with by application of fair 
` play. It is clear that the learned Judge did 
` not treat that the distinction between judicial 
and quasi-judicial decisions on the one hand 
and the administrative. decisions on~the other 
“shave become obsolescent at least for the 
purposes: of applying principles of natural 
` justice.. It is also clear that the learned 
Judge held that fair play is conceptually and 
concretely different from natural justice. Ac- 
cording to the learned Judge while the former 
would apply even to purely administrative 
acts, the-latter would mainly apply only to 
judicial or quasi-judicial acts. The judgment 
of our Supreme Court in Kraipak case (1970) 
+1 SCR 457 : (AIR 1970 SC 150) can. be 
understood as having been based upon the 
` doctrine of fair play. It is. true that in 
Mohinder Singh Gill v. Chief Election Com- 
missioner, (1978) 2 SCR 272 : (AIR 1978 SC 
°851)- Krishna Iyer J., observed referring to 
the Kraipak case (supra) that the distinction 
between judicial and quasi-judicial decisions 
arid the administrative decisions have become 
: obsolescent. Our Supreme Court laid down 
in that .case wherever. an! order  inilicts 
civil consequences on the applicant there the 
principles of natural justice 'should be ob- 
served. Hermeneutics of the : 
natural justice are clearly not complete yet. 
16. But applying any of the 
above-mentioned we find that the present 
case does not call for ‘application of 
principles of natural justice. We do not find 


it possible to say that principles of natural ` 


justice should apply to a case where the 
Government is refusing to enter into a works 
contract with a particular contractor on the 
ground of his relative unsuitability. The 
petitioner is seeking to enter into a contract 
with the Government through the method of 
tenders. The Government rejected him on 
the ground of his relative unsuitability. This 
involves no forfeiture of ‘his pre- -existing 
rights or interests nor. does it defeat his 
‘legitimate expectations’ 
any ‘civil consequences’. Fitting the present 
case into the above schemata we hold that 
the present is a case which clearly falls with- 
in. the ‘application’ category of cases.: Ac» 
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cording to the above principles the petitioner 
is therefore entitled ‘only to be treated fairly 
and honestly and not according to principles 
of natural justice. 
accorded that treatment and therefore no 
legitimate complaint can be made by him on 
that ground. There is a practical reason also 
why rules of natural justice should not apply 
to the facts of this case. The petitioner wag 
only one among several tenderers. 


The petitioner has been|~ 


His | 


tender was rejected on the basis of his rela- - 


tive unsuitability. If principles of natural 


justice should apply to this case, notices’ 


should go to all the competing tenderers in- 
viting their claims and objections. Their re 
plies must be collected, collated and con- 
sidered. Relative assessment of tenderers 
should be made. All that certainly means 
postponement of the decision by a few 
to award the contract to build 
houses. This is a wholly unreasonable way 
of going about building houses-and certainly 
not at all the way to build bridges. Natural 
such situations would 
turn into a stumbling-block for the efficient 
and effective exercise of State power. Natural 
justice must be envisaged by the Courts as 


a canal through which State power may 


freely flow releasing its energy for the benefit 
of the citizens and not as a dam to hold if 
back. This time-consuming and self-defeat- 
ing process would clearly rule out the ap- 
plicability of principles of natural justice to 
the facts- of this case. De Smith did say, 
“clearly not every decision affecting indivi- 
dual interests has to be preceded by a prior 
notice and an opportunity to be heard.” (see 
De Smith’s Constitutional Law and Admin- 
istrative Law, III Edition, page 566.) 


17. In our case the petitioner is seeking ~ 


to enter into a contract with the Government 


‘in order to do some civil engineering work; 


It is not sufficient that Barkiks is always will- 
ing. Doing business involves an exercise of 
free will of more than one person concurring 
into an agreement. Article 19 (1) (g) of the 
Constitution enables the free exercise of fhat 
will released from the fetters of the restric. 
tive State action but not from the restrictions 
of an unwilling party. Article 19 (1) (g) 
does not therefore force on the State an un» 
willing ‘business relationship with any parti- 
cular person. In Perkkins v. Lukens Steel 
Co., (1939) 310 US 113 the American -Su- 
preme Court upheld the Government’s right 
to choose its own suppliers. It is no doubt 
true that the International Airport Authority 
case decided that the grounds available 
for the State to refuse to enter into a cone 


tract are much more limited and- restricted 


2 
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_ than the grounds that would -be available to 
a private individual in a comparable situa- 
tion, Yet the Air-port’ authority had .hit 
only against discriminatory and unreasonable 
acts of the State refusing to enter into a 
contract with a particular individual, So long 
as the State’s refusal to enter into a contract 


- 


is based on reasonable grounds as they are: 


` understood in law and is not discriminatory 


\ 


the State.does enjoy the right to choose its 
own suppliers and broad rule in the above 


Perkins case (supra) would still apply. The 


International Airport Authority case (AIR 
1979; SC 1628) (supra) extends the constitu- 
tional requirement that the exercise of all 


State power should be reasonable and in the 


public interest to the exercise of State con: 
tractual power also. The rule in Barbier v. 
Connolly, (1883-84) 113 US 27 that “no im: 


pediment should be interposed to the pursuits ` 
” of anyone except as applied to the same 


pursuits by others under like circumstances; 
that no greater burdens should be laid upon 
one than are laid upon others in the same 
calling and condition”, applies to state com 
tracts also. The proper rule to apply in these 
situations is therefore the one laid down by 
Barbiar v. Connolly (supra). The Airport 
Authority case (supra) rendered the contrac- 
tual power of the State answerable to Part MI 
of the Constitution. Under Art. 19 (1) (g) 
of the Constitution the petitioner is entitled 
for consideration of his case fairly and 
honestly. As that had been done in this case 
and his tender had been rejected on solid and 


substantial grounds of his relative unsuitabi-~ 


lity the petitioner cannot. have any com- 
plaint based on violation of Art. 19 (1) (g) 
of the Constitution. Neither his abstract 
rights nor his concrete rights guaranteed 
lunder that Article 19 (1) (e) of the Constita- 
tion are violated. The only other Article of 
the Constitution under which the petitioner 
can claim protection is that all-pervasive 
Article 14 of the Constitution. Under that 
Article we have already considered the com- 
plaint of the petitioner and rejected it. 

we conclude 


18. In the circumstances, 


> _ that no Constitutional right of the petitioner, 


nor any principle of natural justice is violat- 
ed. Accordingly, we uphold the validity of 
the action of the respondents, 


19. We accordingly dismiss this writ ap- 
peal, büt in the circumstances, without costs. 
` “Appeal dismissed. 
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E. Chinna Rangaiah, Appellant v. C. Ran- 
gaiah, Respondent. 


Second Appeal No. 317 of 1979, ‘Dr 18-2- 
1981. 


A. P, Agricultural Indebtedness (Relief) 
Act (7 of.1977), Ss. 3 (i) read with ‘sub-cl. (xii), 
3 (h) and 4 (1) — Word “person” occurring 
in Cl. (xii) of Section 3 (ij) — Connotation 
of — Original creditor not alleged to be 
small farmer — Suit abates — Fact that his. 
legal representatives are small farmers is im- 
material. 

If the ‘person’ i.e. the original creditor is 
a: small farmer, agricultural labourer or a 
rural“ artisan, then any debt contracted from 
him by a debtor will not be considered to be 
a debt within the meaning of the Act. As 
such, such a creditor who is an agricultural 
labourer, a rural artisan or a small farmer, 
can continue with the prosecution of: the suit 
and the Act would not be applicable to the 
case. But if the original creditor is not an >- 
agricultural labourer, a rural artisan or a 
small farmer, then the suit will abate provid- 
ed the debtor is an agricultural labourer, a 
tural artisan or a small farmer.. (Para 4) 

Where in a suit for recovery of money 
from the debtor who was a small farmer, the 
legal representatives of the person from whom 
debt was contracted plead that they are 
small farmers and are entitled to the benefits 
of the Act but it is not alleged that “the 


person from whom the debt was contracted” 


was a small farmer, an agricultural labourer. 
or an artisan, the ‘debt’ will not come withia 
the ambit of the provisions of S. 3 (i) (xii). 
Consequently, the suit will abate under Sec- 
tion -4 (1). The definition of “creditor” in 
Section 3 (h) which includes heirs, legal re- 
presentatives etc., is not material for deciding 
whether a debt falls within the definition 
under Section 3 (i) (Para 5) 

K. Jwala Narsimhan, for Appellant; K. 
Hanumaiah, for Respondent. i . 

JUDGMENT :— The defendant in O,S. 
No. 276 of 1976 on the file of the District. 
Munsif’s Court, 
before me. The original plaintiff had filed ` 
the suit for recovery of money on the basis 
of a mortgage deed Ex. A-1 dated 10-8-1957. 
The plea of the defendant was one of dis- 
charge and im support thereof, he filed Exhi- 
bit  B-2 dated 1-11-1970. The defendant 
further pleaded that he was a small farmer 


_ as defineé in Section 3 (t} of the Andhra Pra- 
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` desh Agricultural Indebtedness (Rélief) Act, 
1977, hereinafter referred to as the Act, and 
-as'such he was entitled to the benefits there- 
of. After framing the issues and putting the 
parties to trial, the trial Court gave a finding 
that the debt was still subsisting because the 
trial Court had not accepted the plea of dis- 
charge pleaded by the defendant. The trial 
Court, however, also found that the defen- 
dant was a small farmer and as such he was 
entitled to the benefits of the ‘Act. The legal 
- heirs of the original plaintiff also claimed 


: .. that they were small farmersi and as such 


they were also entitled to thel benefits of the 
` Act. On evidence the trial Court found that 
plaintif No. 1 was getting an -income of 
Rs.. 1,200/- other than’ agricultural income 
and so he was not a small farmer. Butiso 
far as plaintiff No. 2 was concerned, -het 
claim was that she was a cooly.. The trial 


7 Court -rejected this claim of plaintiff No. 2 


as it found that she had not claimed to be 
‘an agricultural labourer within the meaning 
of Section 3 (b) of the Act. The trial Court 
also found that the original creditor was not 
a small farmer and, therefore,' not. entitled to 
claim the benefits of the Act.! Consequently, 
_ having found the defendant: ‘to be a small 
farmer, the trial Court dismissed the suit. 
The plaintiffs preferred an appeal against the 
judgment and decree of the trial Court, and 
the appellate Court reversed! the decree of 
the trial Court by holding that plaintiff No. 2 
was a small farmer and, therefore it decreed 


.- . the suit to the extent of her half share. While 
` doing so, it also gave a finding that the de- 


fendant was also a small farmer; but since 

: plaintiff No. 2 was a small farmer it held 
that the suit had not abated Hence, this 
Second Appeal. 


.2. Mr. Jwalanarasimhulu, he learned Ad- 
vocate, appearing for the appellant contends 
that having regard to the definition of the 
word ‘creditor’ as found in' Clause (h) of 
Section 3, and the definition’ of the word 
debt? as found in Clause (i) of Section 3 read 
with. sub-clause (xii) of Clause (i) of Sec. 3 
~of the Act, the lower appellate Court was in- 
correct in decreeing the suit of the plaintiffs 
because, according to the learned Advocate, 
-it is only when it is found that the person 
from whom the debt was contracted by the 
debtor, was an agricultural labourer, a rural 
artisan or a small farmer then only such a 
debt would not come within the ambit of 
the word ‘debt’ as defined in Section 3 (Çi) 
of the Act and as such the suit would not 
be hit by the provisions of the Act. What 
the learned Advocate contended was that if 
the original creditor was an agricultural 
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labourer, a rural artisan or a small farmer, 
then the borrowing of a debt from such a 
person would not be considered to be a debt 
under the Act and, therefore, the Act would 
not be applicable. But wheře the original 
person from whom the debt was contracted 
by the debtor was not- an agricultural 
labourer, nor a rural artisan, nor a small 
farmer, then it would be considered to be a 
debt within the meaning of the Act, and the 
suit would be continued until the defendant 
establishes that he is a rural artisan or an 
agricultural labourer or a small farmer: Mr. 
Jwalanarasimhulu further contends that while 
defining the word ‘creditor’ in Clause (h) of 
Section 3, the words ‘his heirs, legal re- 
présentatives and assigns’ are used, which 
would only mean that the term ‘creditor’ 
takes in its wake his heirs, legal representa- 
tives and assigns. Therefore, if the original 
creditor ‘dies, his heirs, legal representatives 
and assigns could also file suit as they would 
be considered as creditors; but if the ‘person’ 
(original creditor) was an agricultural 
labourer, a rural artisan or a small farmer, 
then the, debt would not be considered to be 
a debt within the meaning of the Act and, 
therefore, the Act would not apply to such 
a debt. - — 


_ 3 I am of the ii that the conten 
tion advanced by the learned Advocate for 
the appellant will have to be acceded to in 
this case. In order that a debtor should get 
the benefit under the Act it is necessary that 


the debt-should be a debt within the ambit 


of Section 3 (i) of the Act. Section 3 (b) 
defines a ‘creditor’ to be a person from or 
in respect of whom the debtor has borrowed 
or incurred a debt. and includes his heirs, 
legal representatives and assigns. Inclusion 
of heirs, legal representatives and assigns is 
only meant for the purposes of showing that 
in case the original creditor dies, his heirs, 
legal representatives and assigns would also 
be considered as creditors. Therefore, it is 
for them to show that this is not a debt. 
coming within the ambit of the word - ‘debt’ 
as defined in Clause (i) of Section 3 of the 
Act. Section 3 (i) of. the Act defines a ‘debt’ 
to include any liability owing to a creditor - 
in cash or in kind, whether secured or un- 
secured payable under a decree or order of 
a Civil Court or otherwise and subsisting at 
the commencement of this Act, but does not 
include, as per sub-clause (xii), any debt .con- 
tracted by a debtor from a person who is an 
agricultural labourer, a rural artisan or a 
small farmer. 

4. A close reading of Section 3 @ with 
sub-clause (xii) would show thai it is only 


N 


` 


_ small farmer. Therefore, 
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when the debt if contracted by a debtor 
from a ‘person’ who is an agricultural 
labourer, a rural artisan or a small farmer, 


will not be included in the word ‘debt’ as de- 


fined in Section 3 (i). But where a debt is 
contracted by a debtor from a ‘person’ who 
is not an agricultural labourer, or a rural 
artisan or a small farmer, then that debt will 
surely come within the meaning of the word 
‘debt? as defined. in Clause (i) of.Section 3 of 
the Act. When such is the position, it will 
have to be seen as to whether the original 
creditor was an agricultural labourer, a rural 
artisan or a small farmer. If the original 
creditor does not qualify himself to be an 
agticultural labourer or a rural artisan or a 
small farmer, then the-debt would be con- 
sidered to be a debt within the meaning of 
the word ‘debt’ as defined in the Act. The 
term ‘creditor’ defined in Section 3 (h) of the 
Act, to my mind, is not material for purposes 
of this case. Therefore, what the lower ap- 
pellate Court ought to have seen in the in- 
stant case was whether the original creditor, 
namely, the “person” from whom the debt 
was contracted by the debtor, was an agri- 
cultural labourer, or a rural artisan or a 
small farmer. If that person was not an 
agricultural labourer, or a rural artisan or a 
small farmer, then it could be considered to 
be a debt as defined in Cl, (i) of S. 3 of the 
Act, in which case, it would not be necessary 
for the Court to go into the question as to 
whether the heirs, legal representatives and 
assigns of the creditor are small farmers oF 
not. In other words, if the “person” i.e., the 
original creditor is a small farmer, agricultural 
labourer or a rural artisan, then any debt 
contracted from him by a debtor will not be 
considered to be a debt within the meaning 
of the Act. As such, such a creditor who is 
an agricultural labourer, a rural artisan or a 
small farmer, can continue with the prosecu- 
tion of the suit and the Act would not be ap- 
plicable to the case, But if the original credi- 
tor is not an agricultural labourer, a rural 
artisan or a small farmer, then the suit will 
abate provided the defendant is found to be 
an agricultural labourer, a rural artisan or a 
it was not correct 
on the part of the lower appellate Court to 
go into the question as to whether plaintiff 
No, 2, who is admittedly the legal representa- 
tive of the original creditor, was a small 
farmer or not. 
conclusion because in Section 3 (i) (xii) the 
Legislature has used the word “person” in- 
stead of the word ‘creditor’. Therefore, the 
only interpretation would be that what the 
Courts would have to see is -whether “the 
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` tion 4 (1) of the Act. 


I have arrived at the above- 
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person” from whom the debt was contracted 
was an agricultural labourer, a rural artisan 
or a smali farmer, and not his heirs, legal 
representatives or assigns. 5 


5. Mr. Hanumaiah, the learned Advocate 
appearing for the respondents contends that 
the lower Courts ought to have gone into 
this aspect cf the case and enquired as to 
whether the “person” i.e., the original credi- 
tor was a small farmer or not. I regret, I 
cannot accede to this contention because there 
was no such plea by the legal representatives 
of the plaintiff that the “person” i.e., the 
original creditor was a small farmer. As 
such, it was not necessary for the lower 
Courts to enquire as to whether the “person” 
from whom the debt was contracted, i. e., the 
original creditor was a smali farmer or not. 
What the legal representatives of the original 
plaintiff pleaded was that they were small 
farmers and as such they were entitled to 
the benefits cf the Act, and it was that plea 
which was enquired into by the lower Courts. 


Since it was not alleged that the “person” 


from whom the debt was contracted was a 
small farmer, an agricultural labourer or an 
artisan, therefore, the “debt” does not come 
within the ambit of the provisions of Sec-| ` 
tion 3 @ (aid of the Act. Since the lower 
Courts have ziven a finding that the defen- 
dant is a small farmer, the suit abates. 


6. Hence, this appeal is allowed and -the 
suit is dismissed as having abated under Seéc- 
Having regard to the 
circumstances of the case, there will be no’ 
order as to costs in this appeal.. 


Appeal allowed. 
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T. Bhaskar Rao, Petitioner v. W. Gabriel 
and others, Respondents. 


C. R. P. Ne. 5953 of 1980, D/- 28-1-1981. 


Stamp Act (2 of 1899), S. 35 — A. P. 
Gram Panchayat Act (2 of 1964), Ss. 69, 73 
— Registration Act (1908), Section 49 — Un- 
registered aud wunstamped or insufficiently ` 
stamped document — Not admissible even 
for collateral purposes unless duly stamped 


- or duty and penalty is paid under Section 35, 


Stamp Act — Once Section 35 is complied 
with admissibility of document does not 
affect, by fact of non-payment of surcharge 
or that it would defeat case of other party 
as to limitation. 


BY/CY/B116/31/AMG 
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There is no prohibition under Section 49 
of the Registration Act, to receive an un- 
registered document in evidence for collateral 
purpose. But the document so tendered 
should be duly stamped or should comply 
with the requirements of Section 35 if not 
stamped, as a document cannot be received 
in evidence even for collateral purpose unless 
it is duly stamped or duty and penalty is 
` paid under Section 35. The bar against the 
admissibility of an instrument which is 
chargeable with stamp duty and is not stamp- 
ed is absolcte whatever be the nature of the 
purpose, be it for main or collateral purpose, 
unless the requirements of proviso (A) to Sec- 
tion 35 are complied with. (Paras 5, 7) 


The document sought to be received in 
evidence for the collateral purpose i.e. for 
proving the possession and not title to the 
property, was originally not stamped. The 
stamp duty and penalty thereon was paid. 
Thus, provisions of Section 35 of the Stamp 
Act were complied with. However, the 
lower Court refused the document to be re- 
ceived in evidence on the ground that sur- 
-charge on the value of the property as re- 
quired by Sections 69 and 73 of the. A. P. 
Gram Panchayat Act was not paid. 


Held thai, the document. was admissible in 
evidence. 
of the A, P. Gram Panchayat Act it is clear 
that collection of levy of transfer duty (sur- 
charge). is not contemplated along with duty 
and penalty for the application of Section 35 
of the Stamp Act. There is nothing in the 
A. P. Gram Panchayat Act to show that Sec- 
tion 35 of the Stamp Act should be read into 
its provisions. Thus, there was no bar for 
receiving a document in evidence even if 
surcharge on the duty was not paid under 
Section 73 (1) (b) of the A. P. Gram Pan- 
chayats Act, Further, it could not also be 
said that, the document was inadmissible in 
evidence, for, if it is admitted it would de- 
feat the case of other party on the point of 


limitation, viz. adverse possession in the in- 
stant case. AIR 1969 Andh Pra 417, Rel. on. 

Í (Paras 10, 11, 15, 19, 23) 
Cases Referred : Chronological Paras 
AIR 1977 Andh Pra 371 ` 8 
AIR 1969 Andh Pra 417 20 
AIR 1938 Pat 479 10, 16 
(1884) ILR 7 Mad 539 10, 14 
(1879) ILR 3 Bom 663 10, 12 `~ 


P. Ramakrishna Raju, for Petitioner; E. 
Ramanadham, for Respondent No. 1. 


ORDER :— In this- revision the order 
passed by the Principal District Munsif in 


T. Bhaskar Rao v. T. Gabriel 


From Section 73 (2) (a) and (b); 


: A. I. R. 


O. S. No. 350/78 refusing to admit the docu- 
ment sought to be received by the plaintiff 
on the ground that it was insufficiently stamp- 
ed and unregistered, is challenged. The peti- 
tioner filed the suit O. S. No. 350/78 for re- 
covery of possession of plaint ‘A’ schedule 
property measuring 0-49 cents. The plaintiff 
was examined as P, W. 1 and he tendered 
exchange deed dated 14-6-1958 in support of 
his case as to possession. The plaintiff want- 
ed to prove that possession was delivered to 
respondent in pursuance of the document in 
question. According to the plaintiff, the first 
plaintiff purchased. ‘A’ schedule property 
measuring 0-49 cents under a registered sale 
deed dated 6-5-1958 from the defendant and 
obtained possession in pursuance of the sale 
deed. Ai that time the defendant’s father 
was in possession of ‘B’ schedule property 
measuring 0.34 cents. The plaintiff and the 
defendant wanted to have exchange of these 
two properties. The plaintiff agreed. to ex- 
change ‘A’ schedule property measuring 0-49 
cents for 0-34 cents of ‘B’ schedule property 
belonging to the defendant and the defendant 
agreed for the same. Hence the exchange 
deed was executed and in pursuance of the 
exchange deed the plaintiff took possession of 
0-34 cents from the defendant delivering his 
0-49 cents to him. The defendant failed to 
substantiate his title in respect of the 0-34 
cents given to the plaintiff in exchange of the 
0-49 cents and hence the plaintiff filed a suit 
for recovery of possession of 0.49 cents 
given to the defendant. 

2. The plaintiff now wants to prove that 
the. defendant has been in possession of 0.49 
cents given to him under the exchange deed 
and hence he tendered the document for 


proving the fact that he delivered possession ` 


of the ‘A’ schedule property to the defen- 
dant. Since the document was not stamped, 
it was sent to the R. D. O. for duty and 
penalty. The R. D. O. impounded the same 
and imposed duty and penalty and appended 
a certificate to that effect, But,. when the 
document was tendered in evidence, after the 
certificate was appended by the R. D. O., the 
Court refused to admit the same on the 
ground that surcharge to the extent of 
5% of the value of the property was not 
paid as per the provisions of Ss. 69 and 73 
of the Gram Panchayat Act, which came into 
force in 1964, 

3. It is not in dispute that every transac- 
tion in respect of immovable property under 
the jurisdiction of the village panchayat re- 
quires payment of 5% of the value of the 
property. as surcharge. Since the surcharge 
as required by the Gram Panchayat Act was 
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not collected by the R. D. O, along with the 
duty and penalty while impounding the docu- 
ment, the learned District Munsif refused to 


“ x admit the document. 


4. Sri Ramkrishna Raju tbe learned 
counsel for the petitioner contends that the 
lower Court committed jurisdictional error in 
refusing tọ receive the document, ignoring 
the legal position that the document can be 
received in evidence if it is tendered for col- 
lateral purpose and the non-payment of sur- 
charge as required by the Gram Panchayat 
Act is not governed by the provisions of Sec- 
tion 35 of the Stamp Act. 


§. Section 35 of the Stamp Act mandates 
that an instrument chargeable with duty 
should be stamped so as to make it admis- 
sible in evidence. Proviso A to Section 35 
of the Stamp Act enables a document to be 
received in evidence on payment of. stamp 
duty and penalty if the document is charge- 
able, but not stamped or on payment of 
deficit duty and penalty, if it is insufficiently 
tamped. The bar against the admissibility 
of an instrument which is chargeable with 
stamp duty and is not stamped is of course 
absolute whatever be the nature of the pur- 
pose, be it for main or collateral purpose, 
unless the requirements of proviso (A) to 
Section 35 are complied with. It follows 
that if the requirements of proviso (A) to 
Section 35 are satisfied, then the document 
which is chargeable with duty, but not stamp- 
ed, can be received in evidence, 


6. Sri E. Ramanatham the learned coun- 
sel for the respondent contends that the 
document is an exchange deed conveying 
title and interest in immovable property and 

“it should, therefore, be registered and an un- 
registered document cannot be received in 
evidence even if the provisions of Section 35 
of the Stamp Act are complied with. It is 
true that an exchange deed requires registra- 
tion, since it conveys title in respect of im- 
movable property for which it was executed 
and if the document is not registered, it can- 
not be received in evidence for proving the 
fact that title was obtained under the ex- 
change deed. But, Sri Ramakrishna Raju 
the learned counsel for the petitioner con- 
tends that he is relying upon the document 
for collateral purpose i.e., for proving pos- 

sisession, but not title in respect of the suit 
property. ` 

7. It is now well settled that there is no 
prohibition under Section 49 of the Registra- 
tion Act, to receive an unregistered document 
in evidence for collateral purpose. But the 
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document so tendered should be duly stamp- 
ed or should comply with the requirements 
of Section 35 of the Stamp Act, if not stamp- 
ed, as a document cannot be received in evi- 
dence even for collateral purpose unless it is 
duly stamped or duty and penalty are paid 
under Section 35 of the Stamp Act. 


8. In the case on hand, the document 
sought to be received in evidence was 
originally not stamped. Then the plaintiff, 
requested the Court to send it to the R. D. O., 
for impounding, that the request of the plain- 
tiff was accepted and the Court was pleased; 
to send the. document to the R. D. O., the 
R. D, O. after impounding the document im- 
posed duty end penalty and after the pay- 
ment of the duty and penalty, he appended 
a certificate that the provisions of Section 35 
of the Stamp Act are complied with and 
sent it back to the Court. The document, 
therefore, satisfied the requirements of S. 35 
of the Stamp Act. The document can, there- 
fore, be received in evidence for collateral 
purpose even though it is an unregistered 
document. This is permissible under law, 
since proof of possession comes under 
collateral purpose. Our learned brother 
Madhava Rao, J., in Hari Waman Rao v. P. 
Narsimulu C. R. P. 226/76, D/- 10-2-1977: 
1977 AP Judicial Index, page 270:(AIR 
1977 Andh Pra 371) held: “Where a plaintiff 
filed an unregistered mortgage bond in a suit 
for possession of the land to show as to how 
the defendant came into possession of the 
land, the mortgage bond is admissible in evi- 
dence for collateral purpose and this is in 
conformity with the proviso added by the 
Amendment Act of 1929 to Section 49 of the 
Registration Act. 





9. It is, therefore, clear that an un- 
Tegistered document which satisfies the re- 
quirements of Section 35 of the Stamp Act, 
can be tendered in evidence for collateral 
purpose, namely, for proving possession. 


10. Sri R. Ramanatham the learned coun- 
sel for the respondent: contends that this 
document is tendered in evidence by . the 
plaintiff in order to defeat the case of the 
defendant, who claims to have perfected his 
title by, adverse possession, if this document 
is admitted at this belated stage. He further, 
contends that law prohibits the Court from 
Teceiving a document, unstamped and un- 
registered if it is meant to defeat the defen- 
dant’s case when he perfected his title by ad- 
verse possession. In support of his conten- 
tion he relied on the decisions in Venkaji 


Babaji Naik v. Shidramapa Balapa Desai) -~ 
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(1879) ILR 3 Bom 663; Pichandi v. Kanda- 
sami, (1884) ILR 7 Mad 539! and Bhukhan 
Mian v. Radhika, AIR 1938 Pat’ 479. : 


11. I do not think that any of these deci-, 
sions lends support to the contention of the 
counsel for respondent. 
pronouncement’ that the document tendered 
in evidence is also governed, by Limitation 
Act and it is not ‘sufficient if the require- 
ments of Section 35 are satisfied. 


12; In Venkaji Babaji Naik v. Shidramapa 
Balapa Desai, (1879) ILR 3 Bom 663 (supra) 


a bond which was not registered was pro- 


duced in evidence for collateral purpose. 
Under the said bond ‘A’ assigned to ‘B’ the 
‘Vahivat of assessment’ of certain lands as 
security for a loan of Rs., 10,000/-. The 
bond says that ‘P should receive the assess- 
ment, and after making certain payments, 
should retain the balance in. lieu of interest 
until the principal is paid. |The assessment 
was duly received until April, 1887. In 
Feb., 1890, ‘B’ filed the suit! to recover the 


principal sum from ‘A’ personally, relinquish-. 


ing his claim against the land., But, ‘A’ 
pleaded limitation. Their Lordships held 
-that the bond was tendered to prove the as- 
signment. of ‘vahivat, of assessment’, which is 


a benefit arising out of immovable property ; 


and it should, therefore, be registered and it 
cannot be admitted, since. not registered. 
13. This decision, therefore, makes - it 
abundantly -clear that the document sought to 
be received in evidence was not admitted be- 
cause it was not registered, -because _it 
requires to be. registered,’ ‘since ‘vahivat 
of assessment’ is a- benefit’ arising out of 
immovable property and the, registration - of 
the document is, therefore, compulsory. This 
decision does not say that the document 
should not be received in évidence because 
it defeats the case of the defendant as to 
. limitation, if it is received in evidence. 
14. In Pichandi v.. Kandasami (1884) 
ILR 7- Mad 539) the plaintiff ‘sued the defen- 
- dants for recovery of Rs,. 109-12-0 due on a 
bond dated 4-8-1869. 
on 13-4-1869, i. e., beyond ' 12 years, The 
plaintiff relied upon a bond which was for 
Rs. 100/- and. by it certain: land was mort- 
gaged as security for the repayment - of ‘the 
debt and it was stipulated that the plaintiff 
should enjoy the land mortgaged for ten 
years in lieu of interest. The bond was ‘not 
registered. The plaintiff alleged that he was 
in possession of: the land’ by the date of the 
suit. The lower Court did not, admit the 
document since it was not registered. Hence 
an appeal was preferred to the High Court. 


T. Bhaskar Rao v. T. Gabriel 


There is no judicial 


But, the suit, was filed - 


AIR. 


In the High Court it was argued that the 
bond was receivable in evidence for enforcing 
the debt, though not admissible for enforcing 
the mortgage. The High Court held that the * 
document is admissible for enforcing the debt. 
The leartied Judges also held that even though 
the: document is admissible in evidence. for 
enforcing the debt, the debt became barred 
by limitation since the suit was filed beyond 
the period of limitation. 


15. Even in this case, the Court did ‘not 
hold that the document should not be re- 
ceived in evidence if it defeats the case of 


‘the defendant as to the limitation. 


16. In Bhukhan Mian v. Radhika (AIR 
1938 Pat 479) (supra) the plaintiffs: claimed 
to have deposited the mortgage monies in 
the Court, since the defendants refused to re- 
ceive the monies tendered by the plaintiffs. 
The question which was mooted in the trial x 


` Court ‘and the first Court of Appeal, -was, 


whether’ the defendant was a tenant as he 
contended or whether he was a mortgagee. 
Both the. Courts below came to the’ conclu- 
sion that he was a mortgagee and that deci- 
sion was affirmed by a single Judge of the 
High Court. But the admissibility of. the 
two mortgage deeds did not come up for 
consideration either in the trial’ Court or in 
the first appellate Court, Both the mortgages, 
one for Rs. 300/- and the other for Rs. 100/- 
were unregistered. It was contended in the 
High Court that those documents. cannot be 
looked into even for a collateral purpose. 
The Collateral purpose for which the counsel 
would desire the Court to look at the deeds 
is to prove the rights of the plaintiffs as 
mortgagors ‘who, in the circumstances, would 
be entitled to.redeem. The learned: Judges \ 
held that it is impossible to suggest that that 
was a collateral purpose because mortgagors 
claimed- the right to redeem and ‘therefore, 
that was not a collateral purpose. i 

17. The ruling in the above case also does 
not help the counsel for the respondent, 
since it is well ‘settled that the rights of the 
plaintiffs as mortgagors are entitled to re- 
deem and’ hence it cannot be treated as ‘a 
collateral purpose. 

18. It is, therefore, clear that these deci- 
sions do not help the respondent, ` 
. 19. | But, the main ground on which the 
lower Court refused to receive the document 
is non-payment of the surcharge. I think 
that the lower Court is not justified in doing 
so. Merely because the surcharge is not paid, 
the document cannot be held to be in- 
admissible in evidence, as none of the provi- 
sions of the Gram Panchayat. Act,- or the 
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relevant Rules made thereunder, refers: to 
_ [Section 35 of the Stamp Act and -makes it 
applicable to the duty on transfers of pro- 
“\perty. If the legislature had 
make such a penal provision as Section 35 of 
the Stamp Act applicable to such duty, it 


would not have omitted it from making a- 


clear provision in the Act. 


20. Similar question was considered by a 
Division Bench of this Court in Manavala 
Naicker v. K., R. Gopala, AIR 1969 Andh 
Pra 417. That case arises under the Madras 
District Municipalities Act. In -that case the 

- petitioner paid the stamp duty and penalty 
that were so levied against him. But an ob- 
jection was again taken that the document is 
inadmissible for the reason that the duty on 
transfer of property in the form of surcharge 
leviable under Section 116-A of the Madras 

í District Municipalities Act, had not been 
paid. The trial Court upheld this objection 
and held that both surcharge and also 
penalty are payable in respect of the docu- 


ment under S. 116-A of the Act. It is that 
order that was assailed in fhe . revision be- 
fore the High Court: In that case, the 


learned Judges also examined the scopé and 
effect of Ss. 78-A, 116-A, 116-B and 116-C 
of the Madras District Municipalities Act. 
Section 78-A provides for the levy of a 
duty on transfers of property in every muni- 
cipality. Sections 116-A and 116-B 
under the caption “duty on transfers of pro- 
perty”. Section 116-A states that the trans- 
fer duty is levied in the form of a sur- 
charge on the stamp duty, at such rates as 
may be prescribed by the State Government. 
_It, however, prescribes that such duty shall 
‘not exceed 5% ‘on the amount specified in 


the table therein. Section 116-B makes. Sec- 
tions 27 and 64 of the Indian Stamp Act 
duty. ` 


applicable to the levy of the transfer 
Section 27 of the Stamp Act provides that 
the consideration, if any, and all other 
facts and circumstances affecting the charge- 
ability of any instrument with duty, or the 
amount of the duty with which it is charge- 
able, shall’ be fully and truly set forth there- 
in. Section 64 provides for penalty for 
omission to comply with the provisions of 
Section 27. 

21. The learned Judges, therefore, observ- 
ted that “by importing Ss. 27 arid 64 of the 
Indian Stamp Act into the Madras Munici- 
palities Act, for the purpose of levy and 
collection of the transfer duty, Sec. 116-B 
only insists upon the Gisclosure of all mate- 
rial particulars and facts in the document 
under which a transfer is made so that the 
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intended’ to . 


its provisions. On the other hand, S. 73 (2) 


come - 
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property - duty (may be) levied and collected. 
It is also very significant to note that ` Sec- 
tion, 116-B does not make other provisions 
of. the Indian Stamp Act applicable to the 
levy and collection of transfer duty under 
the Madras District Municipalities Act, while 
it makes Ss. 27 and 64 alone, applicable”. 


22. All these observations of .the Divi- 
sion Bench are applicable in, toto to the 
case on hand even with regard to the sur-- 
charge. required to be paid under Section, 64 
of the Gram Panchayat Act. ..Section 73 (1) 
(a) and (b).cf the Gram” Panchayats Act is 
analogous to S. 116-A (a). and’ (b) of ‘the 
Madras District Municipalities Act and Sec- 
tion 73 (2) (a) and (b) of the Gram Pancha- 
yats Act is analogous to S. 116-B (a) and 
(b) of the Madras District Municipalities 
Act, i 

23. From: Section 73 (2) (a) and (b) it is 
clear that collection of levy of transfer duty 
is not contemplated along with duty, and 
penalty for the -application of Section 35 of 
the Stamp Act. There is nothing in the 
Gram Panchayats Act to show that Sec, 35 
of the Indian Stamp Act should be read into 








(a) and (b) of the Gram Panchayats Act 
makes only Sections 27 and 64 of the Act 
applicable to the levy of transfer duty. If 
really the Legislature intends that the docu- 
ment cannot be received in evidence unless 
surcharge, on the duty imposed by the Stamp 
Act, on the instrument .at the rate fixed by 
the Government not exceeding 5 per cent is 
paid, besides duty and. penalty, as required 
by Section 35, nothing prevented the Legisla- 
ture from stating so. In the absence of such 
a provision, it is illegal to insist upon the 
payment of levy. of transfer duty. It is 
under these circumstances that I have no 
hesitation to hold that there is no bar for re- 
ceiving a document in evidence even if sur- 
charge on the duty is not paid under Sec- 
tion 73 (1) (b) of the Gram Panchayats Act. 
Hence the view taken by the lower Court is 
unsustainable and it has to be set aside. I, 
therefore, set aside the order of the lower 
Court. The lower Court is directed to re- 
ceive the document in evidence for the limit- 
ed purpose for which it is tendered. The de- 
fendant is at liberty to raise all the conten- 
tions as to the genuineness of the document. 
Further, the other pleas taken by him in 
support of his case are not at all prejudiced 
by the receipt of the document in evidence. 
24. In the result, the Civil Revision Peti- 

tion is allowed, but without costs. 
Petition allowed. 
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Karimnagar Dist. Co-op. ' Central Bank 


“Ltd., Petitioner v. Mogili “Bakka Veeraiah - 
. _ and another, Respondents, ` 


Civil Rev. Petn. No. = of 1979, D/- 
8-12-1980.* : 

A. P; Co-operative Societies Act (7 of 
1964), Section 126 —. A. P, Co-cperative So- 
cieties Rules (1964), Rule 52| — Suit on re- 
jection of claim petition under Rule 52 — 
Suit governed by Section 126 — Notice be- 
fore filing suit necessary. AIR 1963 Andh 
Pra 164, held no longer good law in view of 
‘AIR 1966 SC 1068. : 


_ B, a member of a co-operative society was 
in arrears due to that society. For realising 
arrears certain property was: attached. The 
plaintiffs filed a claim petition and .on rejec- 
tion thereof.a suit under Rule 52 of the 
Rules on ground -that B had only 4th share 
in the attached property. - | 

Held that, the suit was governed by Sec- 
tion 126 of the Act and. therefore, a notice 
before filing the same was ‘necessary. AIR 
1963 Andh Pra 164, held no !longer good law 
in view of AIR 1966 SC 1068. (Paras 4, 5) 


The words “touching the business of a 
-society” in Section 126 must be given their 
full import beering in mind the object of the 
legislation. The disputes are not to be re- 
stricted to matters arising from and out-of 
the business of the society, ; but are also to 
be extended to matters which ‘are in -some 
way concerned or felated to the business of 
the society, The word “business” is not used 
in a narrow sense. In order to determine 
the business of the society, one has to look 
into the provisions of the Act, the. Rules and 
the Bye-laws_ framed by the society. All 
matters comprised in them or incidental or 
are necessary for carrying out those matters 
must be deemed to be the | business of the 
society. i (Para 4) 

The suit in the instant case being filed in 
` effect to set aside the claim order which was 
in its terms filed when property of plaintiffs 
was attached for arrears due to the co-opera- 
tive society, could be said to be relating to 


tbe business of the society. i (Para 5) 
Cases Referred : Chronological ` Paras 
- AIR 1975 Bom 13 aa 10 
AIR 1966 SC 1068 - i 3, 8,10, 11 


AIR 1963 Andh Pra 164. (2, 3, 6, 9, 10, 11 


* Against order of Dist. : Munsif, Karim- 
~ nagar, D/- 21-3-1979. ` 


BY/CY/A920/81/AMG 


Karimnagar Dist’ Co-op. Central Bank ‘td. v. M. Bakka Veeraiah 


ALR. 
AIR 1959 Punj 413° 10 
AIR 1955 Pat 404 10 
AIR 1954 Mad 103 (FB) A 
AIR 1943 Mad 248` 7* 
AIR 1943 Mad 341 - 7, 10 


AIR 1923 Mad 1201 7 
(1908) ILR 35 Cal 202 (PC) 


- P. 'V. Narayana Rao, for Petitioner; A. 


Anand Reddy, for Respondent No. 1. 


"ORDER : — The Ist defendant, Karim- 
nagar: District Co-operative Central Bank 
Limited, is the petitioner. The 2nd defen- 
dant Thota Veeraiah, is a member of the 
Co-operative Society, Ramadugu. He was in 
arrears of Rs. 810/- to that Society. The 
Sale Officer of the. Ist defeadant’s Bank at- 
tached the- standing crops on his lands, for 
the arrears. It is the case‘of the plaintiffs 
that the 2nd defendant is only. having 4th 
share; in the lands. They filed a Claim Peti- 4 
tion under Rule 52 of the A. P. Co-operative 
Societies Rules. 1964, for release of the at- 
tached paddy before the Sale Officer. Later 
on they -were informed on 7th October, 1976 
that the petition was dismissed on 9th Oct., 
1975.1 Subsequently, they filed a suit on or 
about 17th December, 1976 in the Court of 
the District Munsif, Karimnagar against the 
Karimnagar District Co-operative Central 


-Bank; (1st defendant) and Thota Venkaiah 
_Qnd defendant) to recover Rs. 350/- from the 


Ist defendant (Co-operative Central Bank, 
Karimnagar) and to pay Rs. 300/- to the 
Ist plaintiff and Rs. 50/- to the 2nd delen- 
dant ‘towards their share of the produce from 
the lands. 


2. | An- Interlocutory Application was filed 
by the lst defendant-Bank stating that the 
suit was not maintainable, since, notice was * 
not given to it under Section 126 of the 
Andbra Pradesh Co-operative Societies. Act, 
1964! (hereinafter referred to as ‘the Act’) 
befote filing the suit.. The learned District 


. Munsif dismissed that petition relying upon 


a Division Bench decision of this Court in 
Hussain Ali Mirza v. State of Andhra Pra- 
desh; (AIR 1963 Andh Pra 164). Question- 
ing that order the Ist defendant (Bank) has 
ee this revision. 
' It is submitted by the ‘caved counsel 

ra the petitioner -that Hussain Ali Mirza v. 
State of Andh. Pradesh (AIR 1963 Andh Pra 
164); is no longer good law, in view of the® 
decision of the Supreme Court in Sawai 
Singhai v. Union of India, (AIR -1966 SC 
1068). i 

4.. Section 126 of the Andhra Pradésh Co- . 
operative Societies Act, 1964 reads as 
follows :— i : 
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“No suit snall be. instituted against a 
society or any of its officers in respect- of 
_any act touching the constitution,. manage- 
ment or the business of the society until the 
expiration of sixty days next after notice in 
writing has been delivered to the Registrar, 
or left at his office, stating: the cause of 
action, the name, description and place of 
residence of the plaintiff and the relief which 
he claims and the plaint shall contain a 
statement that such notice has been so de- 
livered or left.” . 


This provision is similar to Section 80 of the 
Code of Civil Procedure. It is not disputed 
that giving a notice in terms of the Section 
before filing of the suit against the Society 
is mandatory. In view of the Full Bench 
decision of the Madras High Court in 
Madhava Rao v. Surya Rao, (AIR 1954 Mad 


44103) the words “touching the business of a 


society” in Section 126 must -be given their 
full import bearing in mind the object of the 
legislation. ‘The disputes are not to be re- 
stricted to matters arising from and out of 
the business of the society, but ‘are also (sic) 
(to be) extended tc matters which are in some 
way concerned or related to the business of 
the society. The word “business” is not used 
in a narrow sense. In order to determine 
the business of the society, one, has to look 
into the provisions of the Act, the rules and 


the Bye-laws framed by the society. All 


matters comprised in them or incidental or 
are necessary for carrying out those matters 
must be deemed to be the business of the 
society. 

.5. In view of this decision, it has to be 


held that the suit relates to the business of 


4the society, for it was filed in effect to set 
aside the claim order, which was in its terms 
filed when the standing crops of the plaintiffs 
were attached for arrears due to the Co- 
operative Society. 


6. In Hussain Ali Mirza v. State of 
Andhra Pradesh, (AIR 1963 Andh Pra 164) 
(supra) the question for consideration was 
whether a suit under Section 6 of the Gov- 
ernment Demands Act (No. IV -of 1308 
Fasli) was maintainable, though the notice 
prescribed by Section 80. Civil Procedure 
Code was not given by. the plaintiff to the 
Government. The suit was dismissed on a 
‘preliminary ground tbat notice under . S. 80, 
C. P. C. was not given. 

7. After referring to` Phul. Kumari v. 
Gharishyam Misra, (1908) ILR 35 Cal .202 
(PC); Raja of Ramnad v. Subramaniam 
Chettiar, (AIR 1928 Mad 1201); Venkataraju 
V. Suryanarayana, (AIR 1943 Mad 248) and 
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Mahomed Yousuf -v, ‘Province of Madras, 
(AIR 1943 Mad. 341) the learned Judges ob- 
served that a notice under Section 80, Civil 
P. C. need nct be given before a suit under. 
Order 21, ,Rule 63 could be filed, for that 
suit is in the nature of an appeal from the 
order passed on the Claim Petition. Then 
the learned Judge referred to the provisions 
of the Goverament Demands Act, and held 
that a suit filed under Section 6 of that Act 


- was really a continuation of the proceedings 


initiated by the Taluqdar under that Act 
and, therefore, no notice under Section 80, 
C. P. C. was necessary before the suit was 
filed under that Act. 


8. In Sawai Singhai v. Union of India, 
(AIR 1966 SC 1068) (supra) the question 
that arose for consideration before the Su- 
preme Court was whether a suit filed in 


‘pursuance of Order 21, Rule 63 of the Code 


of Civil Procedure attracted thé provisions of 
Section 80 of the Code. The Supreme Court 
after distinguishing Phul Kumari v. Ghati- 
shyam Misra, (1908) ILR 35 Cal 202 (PQ) 
(supra) held that, on a fair and reasonable 
construction cf Section 80, it was not pos- 


sible to hold that a suit filed under O. 21, 


R. 63 could be taken out of the provisions 
of Section 80 of the Code. When it was 
contended that a suit under O. 21, R. 63 is a 
continuation of the attachment proceedings, 
and as such, could not be regarded as a suit 
proper which is included within the purview 
of Section- 80, it was observed by the learned 
Judges, that it will be unreasonable to hold 
that for all purposes a suit brought under 
Order 21, Rulz 63 is either a continuation of 
the objection proceedings or is a form of an 
appeal against the order passed in them. 
They observed that the scope of enquiry 
under Order 21, Rule 58 is: very limited and 
is confined to question: of possession, while a 
suit brought under Order 21, Rule 63 could 
be concerned not only with the question of 
possession, but also with the question of 
title. Thus, the scope of the suit is very 
different from and wider than that of the 
investigation under Order . 21, Rule 58. 
Therefore, they held that it would not be 
possible to hold that a suit is outside the pur- 
view of Section 80 of the Code. 


9. In view of this decision of the Su- 
preme Court, I hold that Hussain Ali Mirza 
v. State of Andhra Pradesh, (ATR 1963 Andh 
Pra 164) (supra) cannot be considered to be. 
good law. 


10. In Ebrahimbhai v. State, (AIR 1975 
Bom 13) a Division Bench of the Bombay 
High Court held, that a claim suit against 
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“the Government filed under Rule 13 (2), 
Schedule II of the M. P. Land Revenue Code, 
which is analogous ‘to a claim suit under 


Order 21, Rule .63° of . the .Civil Procedure . . 


Code, is a suit against the ‘Government with- 
in Section 80 of the Code, and if instituted 
- -without . previous notice . as required by the 
section, it will be ` premature and an order 
Tejecting it under Order 7; Rule 11 of the 
Civil Procedure Code cannot be said to’ be 
wrong. They followed Sawai’ Singhai v. 
Union of Indiz, (AIR 1966 SC: 1068) (supra). 
They held that Muhammad! Yousuf v. Pro- 
-vince of Madras, (AIR 1943 Mad 341) 
- (supra), Hussain Ali Mirza `v. State of 
Andhra Pradesh, (AIR 1963, Andh Pra’ 164) 


(supra); Ram Sundri v. Collector; (AIR 1959 ` “Judgment” within meaning: of CL. 


Punj 413) (supra) and Hiraluxmi v. L-T. Of- 
cer, (AIR 1955 Pat: -404), - ‘which have taken 
the view- that a claim petition is in the 
` nature of an ‘appeal and continuation. ‘of the 
proceedings, and no notice is necessary. under 
Section 80, C. P. C, have: not laid down 
correct law, in view of the; decision of the 
Supreme Court in Sawai Singhai ` v: Union 
of India, (AIR 1966 sẹ 1068). 


-1L It was submitted by the kaiii coun- 
| for the respondents. that the facts in 
Hussain Ali ‘Mirza v. State į | of Andhra Pra- 
desh, (AIR 1963 Andh Pra 1164) (supra). are 
different, and the decision in Sawai Singhai 
v. Union of India (supra), - ‘is ‘distinguishable. 
I do not agree. The question of law that 
arose for consideration in both the cases is 
the same, In the result, I hold, that .the 
_ lower Court erred in holding that in view of 
Hussain Ali Mirza v. Stateof Andhra Pra- 
desh (supra), notice. to -the Karimnagar . Dis- 
trict Co-operative Central Bank Limited. (Ist 
defendant) was not necessary under S. :126. 
of the Andhra Pradesh Co-operative Socie- 
ties Act. ; | 

n A Claim Petition is fled fader R. 52, 
sub-rule (21) cf the Andh. Pradesh Co-opera- 
tive Societies Rules, 1964. ‘It is similar to 
Order 21, Rules 58 and 63,;'C. P. C. Under 
Clause (c)'of that rule, when a claim petition 
is rejected, a suit has to be filed within six 
months from the date of thåt order. f 


13. I hold that the TE ‘ sitit filed. by. 
the plaintiffs against the Karimnagar District ` 
Co-operative Central Bank ‘Limited ist de- 
fendant) without giving the! requisite . notice 
under Section 126 of the Andhra Pradesh 
‘Co-operative. Societies Act, is not properly 
‘instituted. Accordingly, I set aside the order 
of the learned District Munsif, Karimnagar 


` M. Gopaiah v. S. M. S: L. €. Co-op. Society 


- Pradesh n Rules under, 


were ‘acquired, 


i 

: 

“ALR 
and. allow this revision, but in the circum- 
stances of the oS without: costs. 

i a ‘Petition: allowed. 
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PUNNAYYA, JJ. 


M: Gopaiah, Appellant . v. Sri Malleswara 
Swami Labour Contract Co-operative Society 


‘Ltd. and -others, Respondents. 


“Writ -Appeal No.: 555. of 1980 . and Writ 
_ Appeal S. R. No. 94417, of 1980, Pre 26- 1i- 
1980. 


(A) Letters Patent (Andi. “Pra. , CI. 15 _ 
R — 
Determination — Tests: - Order must be 
an adjudication on: the Writ petition itself. | 
(Constitution of India, Art. 225 — Andhra. 
Rr, 17 
and Al). š 


Where in a writ petition by a co-operative 
society -for direction’ prohibiting the Central 


_ Warehousing Corporation. ‘from allotting the 
- work ‘of storing and’ handling in particular 


godowns of the corporation to anybody else 
than the society, on the ground that’. it was 
the lands of the members of the society that | 
were acquired for constructing ‘the godown 
and they were deprived of their means of - 
livelihood, the. Judge directed the District 
Munsif to. ascertain the persons whose, lands 
the direction could not be 
said to be ‘judgment’ within meaning of 
Cl. 15 of Letters Patent.. The reason was 
that any report of. finding submitted by the 
District Munsif in pursuance of ‘the order, 
in , question and the ` order calling for 
such a finding was’ merely a “step 
towards a final ‘adjudication and not’ an 
adjudication on the writ petition itself, Ir- 
respective- of whether the finding. was in 
favour of one or ‘the other party, the result 
of the writ petition would depend upon 
several other factors which the learned Judge 
would be ‘taking ~ into -consideration after 
hearing the parties.” (Case law discussed). f 
i o ; ` (Para 3) 
Further, in such a case; it could not be 
said that a right of appeal. against the deci- 
sion of a single Judge was conferred by. 
éither R. 17 or R. 41 of. the Rules framed’ : 
by the High Court under Art. 225 of the 
Constitution. (Paras, 4, 5) 
®) -Constitution of India, Art. 133 (1) (a) 
and Œ) —. Leave to ‘appeal ` to ' Supreme 
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Court — Substantial eestor of law of 
general importance - -Decision based on 
principles of law enunciated by Supreme 
“Court — No such Gestion’ ‘ean be said to 
be involved. ` (Para 7) 


Cases Referred: Chronological , Paras 
ILR (1969) Andh Pra 1014 2 
AIR 1954 Mad 1057 : (1954) 2 Mad LJ 525 

(FB) ET 
AIR 1953-SC 198 : 1953 SCJ 300 ,2, 3 
AIR 1927 Mad 317 z as 
(1912) ILR 35 Mad 1 ŒB) . ite. 2, 3 


S. Ramachandra Rao, for Appellant; B. V. 
Subbaiah (for No. 1) and G. Ramachandra 
Rao (for Nos. 2 and 3), for Respondents. 


MADHAVA REDDY, J.:— These two 
writ appeals are directed against the order of 
our learned brother P... A. Choudary, J. di- 
,tecting the District Munsif, Guntur — 


“to take evidence by summoning all wit- 
nesses and documents which he might con- 
sider necessary as-to who are all the. ‘per- 
sons who have been rendered landless or 
occupationless by ‘reason of -the acquisition 
of the lands at Pedakakani by the Central 
Warehousing Corporation and of them who 
are the members of- the petitioner-society 
and who are the members of the 3rd respon- 
dent-society and who are interested . and 
who are not interested in working for the 
Corporation.” 


Sri Malleswara Swamy Tabou Contract Co- 
operative Society Limited, Pedakakani - has 
filed a writ petition for the issue of a writ 
of prohibition or an appropriate order pro- 
hibiting the Central. Warehousing Corpora- 
jion from granting the contract or entrust- 
ing the work of handling the material at the 
godowns and transporting the same from the 
tailhead to any other society or individual 
other than the petitioner-society. That relief 
is claimed on the ground that the members 
of the society who were formerly raising 
vegetables and other fruit yielding plants 
on small extents of land now acquired by 
the Warehousing Corporation have been 
deprived of their livelihood by dint of the 
acquisition of their land for the construction 
if the godowns for the Central Warehousing 
Corporation. As- they had become landless 
„labourers and wanted to work in. the 
*godowns forming themselves into a- labour 
co-operative society, the - petitioner-society 
was formed and registered under the Andhra 
Pradesh Co-operative Societies Act. They 
are the residents of Pedakakani village. 
They claim that they have a preferential 
claim to handle all the material to be stored 
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or lifted from the godowns of tke Corpora- 
tion and'are also entitled to transport the 
same from the Guntur railway station to 
the godówn premises. The petitioner-society 
was given the work`to handle the material 
on an ad hoc basis and it, had also acquired 
a licence under the Andhra Pradesh Con- 
tract Labour (Regulations and Abolition) 
Act, 1970. An undertaking for entrusting 
the work to them was: also given by the 
respondent-Corporation. It was alleged that 
notwithstanding that undertaking, the re- 
spondent-Corporation has called for tenders 
for the work to handle the material at the 
godowns and for transporting the material 
from the railhead. It is alleged, that this 
action of the respondent is motivated by 
different considerations and is a ~step 
towards favouring some others. During the 
course of the hearing of that writ petition, 
our learned Brother thought it necessary to 
ascertain “the persons - whose land have 
been acquired by the Central Warehousing 
Corporation”. As there was no agreement 
between the parties regarding that fact, he 
directed an enquiry as mentioned above. 
The writ petition is part-heard before the 
learned single Judge ‘awaiting the report 
from the District Munsif. Aggrieved by 
that order, this writ petition is filed. 

2. Though we admitted the writ appeal, 
we ourselves were doubtful whether a writ 
appeal lies against such an order. Appeals 
against judgments rendered in writ petitions 
by a single Judge of this Court are filed 
and entertained under Cl, 15 of the Letters 
Patent. What constitutes a judgment has 
been the subject-matter of several decisions. 
In Asrumati Devi v. Rupendra Deb Raikot, 
1953 SCJ 300 : (AIR 1953 SC 198), the 
Supreme Court had occasion to consider the 
question as tc what are the tests to deter- 
mine whether a particular order made by a 
single Judgé of the Calcutta High Court 
under Cl. 13 of the Letters Patent, Calcutta 
constituted a judgment under Cl. 15 of the 
Letters Patent for the purpose of the appeal. 
Their Lordships were concerned with an 
order allowing an application for transfer 
of a suit to the High Court to be tried in 
its Extraordinary Original Civil Jurisdiction 
and had to determine whether it is a “judg- 
ment” within the. meaning of Cl. 15 of the 
Letters Patent for the purpose of appeal. 
After considering the meaning of the word 
‘judgment’, while stating that “it is not our 
purpose in the present:case to frame an ex- 
haustive defizition of the word ‘judgment’: 
used in Clause 15 of the Letters Patent, their. 
Lordships laid down— : 
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“A decision on any and every point in dis- 
pute between the parties to a suit is not 
necessarily a ‘judgment’, The order in the 
present case neither affects the merits of the 
controversy between the parties in the suit 
itself. nor does it terminate or dispose of the 
suit on any ground.” 


and proceeded to hold— 


“An order for transfer cannot be placed in 
the same category as an order rejecting a 
plaint or one dismissing a suit on a pre- 
liminary ground... ... ...... An order direct- 
ing a plaint to be rejected or taken off the 
file amounts to a final disposal of the suit so 
far as the Court making the order is con- 
cerned. That suit is completely at an end 
and it is immaterial that another suit could 
be filed in the same or another Court after 
removing the defects which led to the order 
of rejection. On the other hand, an order 
of transfer under Clause 13 of the Letters 
Patent, is, in the first place, not at all an 
order made by the Court in which the suit is 
pending. In the second place, the order does 
not put an end to the suit which remains 
perfectly alive and that very suit is to be 
tried by another Court, the proceedings in 
the latter, to be taken only from the stage 
at which they were left in the Court in which 
the suit was originally filed.” 


As early as in Tuljaram Row v. Alagappa 
Chettiar, (1912) ILR 35 Mad 1 a Full Bench 
of the Madras High Court the decision in 
which is binding on us dealing with the ques- 
tion whether an order refusing to frame an 
issue asked for by one of the parties is a 
“judgment” within the meaning of Cl. 15 of 
the Letters Patent laid down— 


“I do not think the word ‘judgment’ is 
used in contradistinction to the words 
‘sentence’ or ‘order’ which immediately follow 
it. The words “not being a sentence or 
order passed or made in any criminal trial”, 
as it seems to me, were introduced in order 
to exclude all criminal proceedings from the 
operation of the section and that it is not to 
be inferred from .the introduction of these 
words that the legislature intended that the 
word ‘judgment’ should include all orders in 
civil proceedings, 


Further, I am not prepared to infer, from 
the fact that in Sections 39 and 40 of the 
Letters Patent a distinction is drawn between 
final judgment, decrees or orders, and inter- 
locutory judgments, decrees or orders, that 
the word ‘judgment’ in Section 15 is to be 
deemed to include any order-in any inter- 
focutory proceeding. 
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The test seems to me to be not what is the 
form of the adjudication but what is its effect 
in the suit or proceeding in which it is made. 
If its effect, whatever its form may be, and» 
whatever may be the nature of the applica- 
tion on which it is made, is to put an end to 
the suit or proceeding so far as the Court 
before which the suit or proceeding is pend- 
ing is concerned, or if its effect, if it is not 
complied with, is to put an end to the suit 
or proceeding, I think the adjudication is a 
judgment within the meaning of the clause. 
An adjudication on an application which is 
nothing more than a step towards obtaining 
a final adjudication in the suit is not, in my 
opinion, a judgment within the meaning of 
the Letters Patent.” 

Speaking generally I think the word ‘judg- 
ment’ means any “final order, decree or 
judgment” within the meaning of these» 
words as used in S. 12 of the English Judi- 
cature Act, 1875.” 


In the result, the Full Bench held that an 
order of a single Judge on the original side, 
Tefusing to frame an issue asked for by one 
of the parties is not a -judgment within the 
meaning of Cl. 15 of the Letters Patent and 
is not appealable. This view has been af- 
firmed in several subsequent judgments and 
has stood the test of time. In Punnayya v. 
Parandanayya, AIR 1927 Mad 317, a Divi- 
sion Bench of the Madras High Court held 
that an order of a single Judge calling for 
a finding on an issue newly framed by him, 
or old, whether raised in the pleadings or 
not is not a judgment within Cl. 15. The 
reason for so holding was stated to be that 
no right or title can be said to have been 
adjudicated upon by the mere framing of 
an issue and by directing that issue to be 
tried. The order now under appeal before 
us is of similar nature. Another Full Bench 
of the Madras High Court in Central 
Brokers v. Ramanarayana Poddar & Co., 
(1954) 2 Mad LJ 525: (AIR 1954 Mad 
1057) had to consider whether an order 
under Section 10 of the Code of Civil Pro- 
cedure or any other law for stay of the 
trial of a suit is a ‘judgment’ within the 
meaning of Cl. 15 of the Letters Patent. 
The Full Bench held that it is not a judg- 
ment and that no appeal lies against it under 
the said Cl. 15 of the Letters Patent. Im 
coming- to that conclusion the Full Bench 
applies two tests laid down by their Lord- 
ships of the Supreme Court in Asrumati 
Debi v. Kumar Rupendra Deb Raikot, 1953 
SCJ 300: (AIR 1953 SC 198) ‘ namely, 
(1) whether it terminates the suit or proceed- 


x 
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ing, and (2). whether it affects the merits of 
the controversy between the parties in the 
suit itself. If either of these conditions. is 
satisfied, then it is a judgment. But if it is 
only an adjudication on. an application 
which is nothing more than a step . towards 
obtaining a final adjudication in the suit it 
is not a judgment at all. A -Division Bench 
of our own High Court in Sheik Ali v. 
Noorjehan, ILR (1969) Andh Pra 1014, 
dealing with an identical question where a 
single Judge of the High Court had called 
for a finding on an issue framed by him in 
appeal held that it is not a judgment within 
the meaning of Cl. 15 of the Letters Patent 


and it is nothing: more than a step towards - 


obtaining a final adjudication in the appeal 
pending before the High Court. 
pression ‘judgment’ in Cl. 15° means only 
‘final orders’, ‘decree’ or ‘judgment’ and not 
orders where the effect of them do not put 
an end to a suit or proceeding, and accord- 

ingly held that the appeal is not maintain- 
able, 

3. Applying the tests laid down by the 
above decisions, we are unable to hold that 
the order under appeal constitutes a judg- 
ment within the meaning of Ck 15-of ithe 
Letters Patent. The order does not dispose 
of the writ petition, but it merely calls for 
a finding on a certain matter which the 
learned single Judge thought-was necessary 
to be ascertained before final orders in the 
writ petition are made. Irrespective of 


jwhether the finding.is in favour of one or 


the other party, the result of the writ peti- 
tion would depend upon several other fac- 
tors which the learned Judge would be tak- 
ing into consideration after hearing the par- 
ties. Any-report of finding submitted by 
the District Munsif in pursuance of the 





‘that it does not constitute a=“ 


order in- question and the order calling for 
such a finding is merely a step towards a 
final adjudication and not an adjudication 
on the writ petition itself. May be this 
finding will have a very important bearing 
on the disposal of the writ petition, but 
nonetheless it is merely a ‘step towards that 
end and does. not constitute. disposal of the 


writ petition itself nor. the -order finally 
adjudicates the writ petition. None of the 
two tests referred to in the . Full Bench 


decisions of the Madras High Court and the 
Supreme Court, namely (AIR 1953 SC 198), 
whether it terminates the suit or proceeding, 
and ( (1912) ILR 35 Mad 1) (FB), whether 
it affects the merits of the controversy be- 
tween the parties in the suit itself, are satis- 
fied. We are therefore clearly of the view 
judgment” ‘so 


- M. Gopaiah v. S. M. S. L. C. Co-op.. Society 


-to appeal against a 


The ex- 


‘matters coming . before 


A.P. 185 


as to-entitle the aggrieved party to prefer 
an appeal under. Cl. 15 of the Letters Patent. 


4. It was however argued that the right 
“judgment” of a single 
Judge exercising jurisdiction under Art. 226 
of the Constitution of India is not vested 
in a party under Cl. 15 of the Letters Patent 
but it is conferred on him by R. 17 of the 


‘Rules framed by the- High Court of Andhra 


Pradesh by virtue of Article 225 of the 
Constitution and all other powers enabling 
it to regulate the proceedings under Art. 226 


- of the Constitution. Rule -17 of the said 
Rules reads as follows: 
17. (a) “The memorandum of" appeal 


against an order in a petition or an appli- 
cation shall be in the form prescribed for 
an appeal cader the Letters Patent but will 


-be registered and numbered as a “writ Ap- 


peal” 

(b) An application for an interim order in 
a writ appeal shall be numbered as a “Writ 
Appeal Miscellaneous Petition”. © 


A bare reading of that Rule is sufficient to 
show that there is no merit in the contention 
of the counsel. What all kule 17 lays down 
is that the memorandum of appeal against 
an order shall be in a particular form and 
that the appeal shall be numbered as Writ 
Appeal. That is a rule merely regulating 
the procedure. The rule does.not say that 
an appeal shall lie against an order made 
in a.proceeding in a writ petition. It is un- 
necessary for our present purposes to deter- 
mine -whether in exercise of the powers con- 
ferred on the High Court under Art. 225 of 
the Constitution of India, the High Court, 
apart from regulating the proceedings under 
Article 226 of the Constitution could also 
frame rules conferring a right of appeal in 
regard to matters arising out of those pro- 
ceedings. - Suffice to note that Rule 17 does 
not confer such a right and there is no 
other rule to that effect framed by the High 
Court in exercise of the powers vested in if 
under Art. 225 of. the Constitution or any 
other power. 


5. Reliance was- also “placed in this be- 
half on R. 24 of the Rules in question to 
contend thai the right of appeal is conferred 
only by R. 17 by excluding all other provi- 


sions which are inconsistent with that provi- 


Rule 24 reads as follows: 


“All other rules relating to causes and 
the Original Side 
and Appellate Side of the High Court and 
the provisions of the Code of Civil Proce- 
dure, 1908 will apply to the Writ Petitions 


sions. 


f 
186 A; P.- 
and the Writ Appeals in so far -as they are 


not inconsistent with these rules.” 


That again is a rule which does not, confer 


or take away the right of ‘appeal, Tt merely 


makes applicable all other Rules. relating to 
causes and. matters coming. before the ori- 
ginal side or appellate side of the High 
Court and tke provisions of i the Code of 
Civil Procedtre to writ petitions and. writ 
appeals to the extent that they are not in- 
consistent with the ‘Rules specifically framed 
under Art.. 225 of the Constitution to regu- 
late the proceedings under Article’ 226 -of 
the Constitution. None of ,the Rules fram- 


ed under Art: 225 of the Constitution ‘over- 


ride Cl. 15 of the Letters Patent nor any. of * 


these Rules confer a specific right of appeal 
against the order such as the, oné against 
which the present appeal is filed. 

6. For the foregoing reasons, we hold 
that these two, writ appeals are not matin- 
tainable and both the writ appeals fail and 
are accordingly dismissed. ‘In: the circum- 
stances, we make no order asito costs. 


7. An oral request ‘to grant leave to ap-. 
peal to the Supreme Court was made by the | 


learned counsel appearing for | both the par- 
ties. As the decision in these appeals is 
foasea on the principles ‘enunciated -` by ‘the 
Supreme Court, ` we do not think that it is a 
ifit case for grant of leave to} appeal ‘to the 
Supreme Court, No ‘substantial ' question of 
law of general importance arises in these 
appeals, Leeve is therefore refused. i 


Writ appeals dismissed. 
| 
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Jamuna Eai, Appellant v., M. Appa Rao 
and others, Respondents. t 

C. M. A. No. 466 of 1978, D/- 4-11- 1980. 

- (A) Motor Vehicles. Act (4 of 1939), Sec- 
tion 110-A (8) Proviso — Claim for com- 
pensation — Impleading necessary party 
after expiry of limitation — Permissible, 
if sufficient cause exists. (Limitation Act 
(1963), S. 5; Civil P. C. (1908), O. 1, R. 10). 


: For the victims of the -motor vehicle 
accidents who are mostly- ignorant, illiter-. 

. ate and whose number is ever growing it 
is not easy sometimes to trace and identify 
the vinculum juris and find out.the true 
owner. Parliament. has therefore given 
power to the Claims Tribunals to enter- 





tain applications for compehsation even. 


after the statutory period of six months 
BY/CY/A981/81/HSS/DVT fa 
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provided that there: are sufficient causes 
that prevented a claim being made within 
the period of six months. (Para 5) 


Where the claimant has come to know 
about the real owner of the vehicle only 
after the insurance policy was filed in the 
Court and thereafter took steps to add the 
real owner as a. party respondent. held, 
there was, sufficient, justification for the 
delay to.entertain the application though 
filed beyond six months of the occurrence 
of accident, i (Para 6) 

(B) Motor Vehicles Act (4 of 1939), 
s. 110-A — Application under — Con- 
donation >of delay — Separate petition 
not absolutely necessary, (1957) 2 An WR 


106, Rel. on (Para 7) 
Cases Referred : ‘Chronological Faras 
(1957) 2 An WR 106 eI 
K. ‘Srikrishna, for Appellant; J. V, 
Suryanarayana, for Respondents. i 
- JUDGMENT :— This is an appeal 
filed against .an order of the Ist 


Additional District Judge, Visakhapatnam 
under Order 1, Rule 10. C. P. C. adding 


the present appellant as a party respon- 


dent to O. P. No. 86/77 now pending be- 
fore him as a claim for comnpenaHon for 
a. motor vehicle accident. 


2. Appärao, the first responderit before 


this Court sustained head injuries. in a 
motor vehicle accident on 10-2-1977 due 
to the alleged rash and negligent driving 
of a lorry A. P. P. 7823. After some abor- 
tive attempts at compromise based upon 
promises. to compensate him the victim 
filed a claim petition in O. P. No. 86/77 
claiming ` compensation in a sum of 
Rs. 10,500/-. In that petition the claimant 
made K. V. Krishnayya as respondent 
No. 1 ‘and the United India Fire and 
General Insurance Company Limited. 
Rajahmundry as respondent No. 2. He 
made Krishnayya as _ party-respondent 
apparently on the basis that he was the 
owner of the vehicle and the United India 
Fire and General Insurance Company 
Limited on the basis that it was the in- 
surer. Krishnayya remained ex parte and 
never took part in- the claim proceedings. 
The United India Fire and General Insur- 
ance Company Limited filed a counter 
and contested the matter. One of the pleas 
taken by the Insurance Company was that 
the claim petition was bad for non-joinder 
of parties without, however, disclosing as 


to who was the real owner which it could: 


have easily done acting on the basis of its 
information available with it officially. 


On that state of pleadings the claimant - 


oa a 
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and the Insurance Company went to irjal, 
During the course of the trial the Irsur- 
ance Company had filed into Court the 
certificate of the insurance: policy relating 
to the lorry which showed that the pre- 
sent appellani Tamunabai, the wife of the 
aforesaid Krishnayya was the owner of 
the vehicle and not her husband Kri- 
shnayya. The claimant promptly filed 1. A. 
No. 468/78 to add the wife of Krishneyya, 
the present appellant Jamunabai as party 
respondent to his claim petition. Notice 
was ordered on that I. A. No. 468/78 filed 


Jamuna Bai v. 


under O. 1, Rule 10, C. P. C. to the pro- ` 


posed party as well as the Insurance Com- 
pany. They opposed that application. Al- 
though Jamunabai, the present appelant, 
took a vague and general objection on 
ground of law her main prayer in her 
counter was continued to seeking an op- 
portunity to cross-examine: the witnesses 
already examined in the event of the 
claimant’s petition to add Jamuna Bai 
being allowed. The Insurance Company 
was more specific in its objections. The 
Insurance Company said that the L A. 
No. 468/78 was barred by time and that 
in case the I. A. No. 468/78 was ordered 
the Insurance Company should be pernit- 


„ted to recall and cross-examine the wit- 


nesses already examined. The half-heart- 
ed objection of the aforesaid Jamuna Bai 
and the full-throated opposition of the 
Insurance Company on the ground of 
limitation were overruled by the Claims 
Tribunal. Jamuna Bai was added as a 
party giving tise to this appeal. 


3. I read in‘fuli Section 110-A of the 


_ Motor Vehicles Act which forms the basis 


of the main objecticn of the Insurer and 
the owner both here and the Claims Tri- 
buna! to the addition of Jamuna Bai. 

4. Section 110-A:— “Application for 
compensation:— 


(1) An applicaticn for compensetion 


“ arising out of an accident of the nacure 


specified in sub-section (1) of Section 110 
may be made — : 

(a) by the person who has sustained the 
injury; or 

(b) where death has resulted from the 
accident. (by all or any of the legal re- 
presentatives) of the deceased; or 

(c) by any agent duly authorised by the 
person injured (or all or any of the legal 
representatives) of the deceased, as the 
case may be: 

(Provided that where all the legal repre- 
sentatives of the deceased have not joined 
in any such application for compensaton, 
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the application shail be made on behalf 
of or for the benefit of all the legal re- 
presentatives of -the deceased and the 
legal representatives who have not so 
joined, shall be impleaded as respondents 
to the application). 

(2) Every application under  sub-sec- 
tion (1) shall be made i the Claims Tri- 
bunal having jurisdiction over the area in 
which the acciden; occurred, and shall be 
in such form aad shall contain such 
particulars as may be prescribed. 


(3. No appration for compensation 
under this section shall be entertained 
unless it is made within (six months) of 
the occurrence of the accident; 

Provided that the Claims Tribunal may 
entertain the application after the expiry 
of the said period of six monthsifit is 
Satisfied thet the applicant was prevented 
by sufficient cause from maling the ap- 
plication in time.” 

5. Treating the aforesaid.L A. No. 468/ 
78 as a fresh application for compensa- 
tion, Jamuna Bai and the Insurer argued 
that such an application could not be filed 
by the claimant and could not be enter- 
tained by the Claims Tribunal “unless it 
is made within six months of the occur- 
rence of the accident”. As I. A. No. 468/78 
had been filed more than six months after 
the date of occurrence of the accident the 
argument of those parties was that ihe 
Claims Trikunal should have dismissed 
the application. 

6. ` There is no dispute in this case 
about any of the material facts. It is clear 
that I. A. No. 468/78 had been filed far 
beyond the period of six months which 
ended on i2-8-1977. It-is on that basis 
Mr. Srikrishna, the learned counsel for 
Jamuna Bai, ‘ argued that the order in I. A. 


No. 468/78 adé.ag his client Jamuna Bai 


as a party respondent was illegally made 
by the District sudge, Visakhapatnam, as 
it would amount to according to him 
entertaining of an application for com- 
pensation after the above period of six 
months. His argument was that as per 
sub-section (3) of the aforesaid Sec- 
tion 110-A of the Motor Vehicles Act sta- 
tutory limitation starts running non-stop 
against the claimant from the date of 
occurrence 3f the accident. While sub- 
clause (1) of Section 110-A of the Act 
which I have read above specifies the 
person or-persons who can make an ap- 
plication for compensation, sub-clause (2) 
of that Section specifying the Tribunal to 
whom such a claim can be made does not 
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specify who should be made party respon- 
dent to such’a claim petition. That sub- 
cl. (2) treats these particulars as mat- 
ters of form and leaves them to be pro- 
vided for by rules, Rules made under Sec- 
tions 111 and 111-A of the Motor Vehicles 
Act provide a form C. L D.|In this form 
C. L D. the claimant is required to ad- 
dress a sort of a petition to the Claims 
Tribunal claiming compensation giving 
the name and the address , of the 
owner .of the vehicle and the in- 
surer. Although it appears to me 
to be arguable on the basis of the 
language of sub-clause (2) of, Section 110-A 
of the Act that a claim petition is com- 
iplete when it was presented to the Claims 
Tribunal despite -its deficienmes relating 
to the name of the owner of the vehicle, 
for the purpose of this case J proceed on 
the basis that the claimants present ap-. 
plication I A. No. 468/78 comes within 
jthe rule of six months limitation. It is the 
[sub-clause (3) of Section ,110-A which 
‘forbids the Tribunal from, entertaining 
any application for compensation made 
under Section 110-A of the Act if the ap- 
plication was presented beyond the period 
of six months of the occurrence of the ac- 
cident.. On the basis of Sec. 110-A- (3) 
there would be no difficulty in accepting 
the appellant’s contention ‘that the ap- 
plication to add parties made by the 
claimant by in the aforesaid I. A. which 
is undoubtedly presentedi beyond six 
months from the date of the occurrence 
of the accident is liable to be dismissed 
but for the proviso to the sub-clause (3) 
that expressly authorises the Claims Tri- 
bunal to entertain such time barred ap- 
plications provided the Claims Tribunal 
is satisfied that there is sufficient cause 
for the claimants who present those ap- 
plications beyond time. This proviso con- 
stitutes therefore a clear and plain ans- 
wer to the argument of the. learned coun- 
sel for the appellant. That prov:so which 
says "The Claims Tribunal may entertain 
the application after the expiry of the 
said period of six months’ undoubtedly 
gives jurisdiction to the Claims Tribunal 
to entertain an application for compen-. 
sation even after the expiry of the period 


of six months provided the conditions. 


mentioned in that proviso are satisfied. 
For the prupose of. excusing the delay the 
proviso does not make any distinction be- 
tween delay caused from the date of acci~- 
‘dent and delay caused from the date of 
knowledge, the question in all cases is 
whether there is sufficient justification 
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-the motor vehicle 
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for the delay. There is undoubted power 
to excuse. The central submission of the 
learned counsel for the appellant there- 
fore is palpably wrong. The Claims Tri- 


bunal has undoubted power and 
jurisdiction to . entertain an applica- 
tion made beyond the period of 


six months from the date of the occur- 
rence of the accident. The only require- 
ment for the exercise of that power is the 
existence of sufficient causes excusing the 
claimant for - the. delay in making 
his claim within six months from 
the date of the occurrence of the accident. 
The power to excuse delay is given to the 
Tribunal by the Parliament in as general 
and as vast terms -as it is possible. The 
condition for the exercise of power is the 
satisfaction of the Tribunal. If the Claims 
Tribunal is satisfied that the applicant 
was prevented by sufficient cause from 
making the application in time the law 
says the Claims Tribunal should entertain 
the application reading the word “may” 
occurring in that proviso.as “shall”. What 
is sufficient cause in a- particular <sse 
turns on its facts. Such is the clear inten- 
tion of the Parliament. It could not be 
otherwise. An injured man might be all 
alone in a hospital for over a year. A 
speeding lorry dashing against the victim 
might. leave no traces of its identity. For 
purposes of limitation these cases in law 
of delict should not be compared with 
the run of the mill original actions in 
law of contract where property and per- 
son sued are easily identifiable. It there- 
fore follows that the argument of thej 
learned counsel for the appellant that 
after the lapse of six months’ time from 
the date of the occurrence of the accident 
the Claims Tribunal could do nothing ex- 
cept to hold up its hands before the vb- 
jections of limitation that might be, rais- 
ed by the owner of the vehicle and/or the 
Insurance Company cannot be accepted. 
The question really is whether there is 
sufficient cause to excuse delay. In this 
case the motor vehicle which knocked 
down the claimant was being apparently 
managed and controlled and run and 
operated by Krishnayya the husband and 
not by Jamuna: Bai his wife. On the 
surface of the complex web of social and 
legal relations touching the ownership of 
the lorry it was the authority of Krishna- 
yya which was floating and not that of 
his wife Jamuna Bai. For the victims of 
accidents -who 


mostly ignorant illiterates and whose 


‘number-is ever growing it is not easy 


are - 
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some times to trace and identify the vin- 
culum juris and find out the true. owner. 
Parliament has therefore: given power to 


* «the Claims Tribunal to entertain applica- 


tions for compensation even after the 
statutory period of six months provided 
that there are sufficient causes that pre- 
vented a claim being made within the 
period of six months. In this case the Tri- 
bunal found and I entirely agree with 
those findings that the claimant came to 
know the real owner only when the In- 
surance Policy was filed into the Court by 
the Insurer. It is no doubt true that the 
Insurance Company hinted. at misjoinder 
or non-joinder of parties in its 
counter. But it is unfortunate that 
the claimant’s lawyer missed the 
hint. The claimant came to know of the 
real owner only after the insurance policy 
„Was filed into Court and thereafter took 
steps to add the real owner as a party re- 
spondent. I think this is a case where the 
Claims Tribunal acting under the afore- 
said proviso to clause (3) of Section 110-A 
of the Act rightly entertained the applica- 
tion though filed beyond six months of 
“Ithe occurrence of accident. 


7. But Sri Srikrishna, the learned 
counsel for the appellant, raised a further 


contention that there was not even an ap-. 


plication filed by the claimant asking the 
delay to be excused and for that reason 
also the said I. A. No, 468/78 was liable to 
be dismissed. This argument which pays 
© obeisance merely to the traditional forms 
of filing separate applications seeking 
condonation of delay omits from con- 
sideration the language of the aforesaid 
Proviso to clause (3) of Sec. 110-A. That 
proviso does not in terms require any 
such separate application to be made. So 
long as the Claims Tribunal is satisfied 
on the material brought on record that 
there is sufficient cause to excuse delay 
the proviso remains operational. In this 
case facts have been brought-to the notice 
of the Claims Tribunal satisfying it about 
the existence of sufficient cause through 
the affidavit of the claimant. Accepting 
those facts the Tribunal acted upon it. 
Nothing more is needed to be done either 
in law or in equity. The 
separate delay excuse petition is immate- 
*rial, Even as a general matter of principle 
a Division Bench of this Court in a-judg- 
ment reported in Ramachandra Row v. 
Seshiam ({1957) 2 An WR 106) negatived 
similar contention. The Division Bench in 
that case ruled — “It is not necessary that 
there should be a formal petition to ex- 
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absence of a. 
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cuse delay. It is always open to a Court 
or a Tribunal to condone the delay if the 
person concerned is able to convince it 
that there were justifiable grounds for 
the delay in presenting an appeal or a 
petition. Tke filing of a formal petition 
for excusing delay is not the-sine qua 
non for the exercise of that power.” I, 
therefore, find this argument of the ap- 
pellant supported by Sri J. V. Suryanara- 
yana Rao for the Insurer to be without 
substance. For the aforesaid reasons I 
reject this objection of the appellant. 

8 This -C. M. A. is accordingly dis- 
missed with costs of the claimant. 


Appeal dismissed, 
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Venugopala Rice Mill and others, Peti- 
tioners v. Secretary, Agricultural Market 
Committee, Palakol and another, Respon- 
dents, 

W. P. No. 3585 of 1978, D/- 31-10-1980. 

Andhra Pradesh (Agricultural Produce 
and Livestock) Markets Act (16 of 1966), 
S. 12 (1) and (2) — Govt. Memo D/- 19-1- 
1977 — Levy of market fee by market 
committee — Fee is payable by purchaser 


‘except when he cannot be identified — 


Seller made liable to pay market fee by 
Govt. memo — Memo is ultra vires the 
statute and is unenforceable. 
i (Para 5) 

T. Ramam, for Petitioners; R. Narsimha 
Reddy, for Respondents. 

ORDER :— The petitioners are all re- 
gistered traders carrying on business in 
paddy and rice within the notified market 
Com- 
mittee, Palakole. They have all obtained 
licences under Section 7 (1) of the Andhra 
Pradesh (Agricultural Produce and Live- 


stock) Markets Act, 1966 (hereinafter 
referred tc as ‘the Act’) from 
the Market Committee, Palakole, 
which is the respondent in this 


writ petition. The trade in paddy and 
rice is controlled by the various Control 
Orders issued under Section 3 of the Es- 
sential Commodities Act, 1955 with regard 


.to the sale and purchase. Under the pro- 


visions of the A. P. Rice Procurement 
(Levy) and Restriction on Sale Order, 
1967, the petitioners have to deliver the 
prescribed quantity. of rice to 
the Agent cf the State Government at 
the notified price. Under the A. P. Rice 
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(Procurement . Ex-Mill i Prices) Order, 
‘1975. issued in G: O. Ms. ‘No. 901 dated 
8-10-1975 the price for quintal inclusive 
of taxes on paddy and exclusive of sales 
tax and cost of new gunny bag, the price 
of paddy and rice was fixed: But sub- 
sequently ‘by an amendment to the said 
G. O. issued in G. O: Ms, No. 116, F. and A. 
‘dated 24-2-1977, the Government reduced 
the levy price of rice by Rs. 3/- for each 
variety. The said amendment was given 
retrospective effect from :7-9-1976. Later 
the Government again issued G. O. Ms. 
No. 734 Food and Agriculture (Civil Sup- 
plies) dated 14-10-1977, wherein the price 
of paddy was fixed. In the said order it 
was clearly mentioned-that the price fix- 
ed was exclusive of purchase tax, market 
fee and cost of new gunny bag. ` 

2. The petitioners delivered the levy 
rice to the Food Corporation of India in 
consultation with the State Civil Supplies 
Corporation in compliance'with the A. P. 
Rice Procurement (Levy) and Restriction 
and Sale Order, 1967. The paddy and rice 
are undisputedly- notified agricultural 
produce, duly notified as Items -(1) and (2) 
in G. O. Ms. No. 2095 F:.A. (Ag. IV) 
dated 29-10-1968. Therefore, the Market 


Committe2 is entitled to levy fees under. . 


Section 12 (1) of the Act.: So the Market 
Committe2 raised a demand against the 
petitioners for the payment of the market 
fee on the value of levy. ‘rice delivered 
to the Food Corporation of India and the 
A. P. State Civil Supplies Corporation 
from 7-9-1966 till the date! of default. The 
petitioners have now approached this 
Court invoking the extraordinary juris- 
diction of this Court under Art. 226 of the 
Constitution of India to restrain the re- 
spondents from levying and collecting 
the market fee from the petitioners con- 
tending that the respondents have no 
power to do so under Section 12 (2) of. 
the Act. 

3. The question that falls for con- 
sideration is whether the Market .Com- 
mittee has power under Section 12 (2) of 
the Act to levy and collect the market fee 
from the petitioners who are registered 
traders in paddy and rice. 


4. To answer the question it is neces- 
sary to read Section 12:° 
. “12. Levy of fees by the Market Com- 
-mittées :— 

(1) The Market ‘Committee shall ‘levy 
fees on any notified agricultural produce, 
livestock or products of livestock pur- 
chased or sold in the notified market area 


Venugopala Rice Mill v. Secy.,.Agrl. Market Committee 


A.I R. 


at such rate, not exceeding one rupee as l 


may be specified’ in- the -bye-laws.. for 


- every hundred rupees of the aggregate 


amount for which the notified agricultu-* 
ral produce, livestock or products of 
livestock is purchased or sold, whether 
for cash or deferred payment or - other 
valuable’ consideration. 


Explanation ii —. For ihe purposes of 
this section, all notified agricultural pro- 
duce. livestock or products of livestock 
taken out of a notified market area shall 
unless:the contrary is proved, be presumed 
to have been RESE or sold within such 
area. 


Explanation H :— In the determination 
ofthe amount of fees payable under this 
Act, fractions of. ten paise equal to or 
exceeding five paise shall be counted as 
ten paise and other fractions of ten paise, 
shall be’ disregarded. 


(2) The fees referred to in sub-sec. (1) 
shall be paid by the purchaser.of the noti- 
fied agricultural produce, livestock or pro- 
ducts of -livestock. 


Provided that where the purchaser can- 
not be identified, the fees shall be. paid by 
-the seller.” 


:§ It is clear from Section 12 a) ‘that 
the Market Committee has power to levy 
market feé on any notified agricultural 
produce. It is not-disputed that paddy 
and rice are: duly notified agricultural 
produce, notified under Section 3 of the 
Act. But the question is whether the said 
market fee can be collected from the 
petitioners who are only sellers. Under 
sub-section (2) of Section 12 the fee refer-, 
red to in sub-section (1) shall be paid by’ 
the purchaser of’ the notified agricultural 
produce. The -seller has to pay 
market fee only in cases where the pur- 
chaser cannot be identified. It is not the 
contention of the respondents that the 
purchaser who is the Food Corporation of 
India or the A. P. State Civil Supplies 
Corporation’ cannot be identified. But the. 
learned counsel placed reliance on a 
memo issued by the Government on 19-1- 
1977 wherein it was declared that the 
Ex-Mill price of different varieties of rice 
includes market fee also. and that the 


market fee of rice and -paddy shall ba- 


collected from the millers for the quanti- 
ties, delivered ‘by’ them towards levy with 
effect from 7-9-1976. This memo runs 
contrary to the ‘statute. Section 12 (2) 
clearly says that the market fees referred 
to in Section 12 (1) shall-be paid by the 


A 


f 
` 


- ambulatory 






not be identified. 
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purchaser of the notified - agricultural 
produce except where the purchaser can-. 
Therefore, in cases 
here- the purchaser can be identified, 
the market fee should be collected from 
the purchaser. By the said memo .the 
seller is made liable for thè market fee 
and the Market Committee has raised de- 
mand against the seller. The memo 
violates the statute and is therefore un- 
enforceable. In the circurnstances, the 
demand raised on the basis of the memo 
for the collection of market fee against 


M/s. Neelam. Wines v: -Police 


writ petition is 
Advocate’s 


unenforceable. The 
therefore allowed with costs. 
fee Rs.150/-. 

Petition allowed, 
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M/s. Neelam Wines, Hyderabad, Appel- 
lant v. Commissioner of Police, Chatta 
Bazar, Hyderabad, Respondent. 


Writ Appeal No. 496 of 1980 and Writ 
Petn. No, 3907 of 1980, D/- 21-1-1981. 
` (A) Hyderabad City Police Act (9 of 
1348), Ss. 21 (1) (f) and 3 (h) — ‘Public 
place of entertainment’? — Definition of 
— Includes 'wine shop’ — Therefore Li- 
cence for running wine shop is essential. 
(Interpretation of Statutes — Interpreta- 
tion of inclusive definition — Constitution , 
of India, Art. 19 (1) (g)). Cri. M. P. No. 
872 of 1977, D/-. 1-8-1977 (Andh Pra), 
Overruled. , 
~ 5. 3 (h) by an inclusive definition, de- 

es a “public place of entertainment’, 
as including a “wine shop’. It follows 
that to run a wine shop a licence would 
be required to be taken provided the 
City Police Commissioner made the ap- 
propriate.rule as it has been made under 
S. 21 (1) (£). There is little doubt that this 
definition of a place of public entertain- 
ment as including a wine shop, is artifi- 
cial. Viewing from the point of the pre- 
objectives of the Act, it is 
difficult to seé how the running of ‘a 
wine shop where liquor is merely sold 
in bottles without its being consumed on 
ghe premises could ever have anything ‘to 
“do with “law and order”. Further, a wine 
shop where bottled liquor is merely sold 
without being consumed cannot normally 
be called a “place of public entertain- 
ment”. In selling or buying- a liquor 
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the petitioners from 7-9-1976 is illegal and . 


. ought to be speaking one. 
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bottle as different from consuming its. 
contents, no element of public or private 

entertainment. could be involved even -for 

an ardent and devoted drunkard. But the 

Statute thought otherwise. The wine shop 

is expressly:.included under the inclusive 

definition.of place of -public entertain- 

ment under Section 3 (h) of the Act. 

Such a definition may be artificial but 

does not on that account cease to be legal. 

The office’ of an. inclusive definition clause 
is to make something to mean other. than 

what it normally conveys. Its meaning 

cannot therefore be rejected on the 

ground that it is unnatural. 


Commr.,,. 


The word ‘includes’ ‘is generally used 
in interpretative clauses of a Statute in 
order to enlarge the meaning of the 
words or-phrases occurring in the body’ 
of the Statute. It follows, that for the 
purpose of the Hyderabad City Police 
Act, a wine shop should be regarded as 
a “place of public entertainment”. How- 
ever unnatural this inclusion may be, it 
ought to be held that because a wine shop 
is a place of public. entertainment, its 
running requires a licence to be obtained 
under the Police Act. In other words, no 
wine shop can be run.in Hyderabad with- 
out obtaining police licence as required 
by the rules made by the City Police 
Commissioner, Hyderabad. Cr]. M. P. No. 


872 of 1977, -D/- 1-8-1977 (Andh Pra), 
Overruled; (1981) 1 APLJ (HC) 137 and 
1899 AC 99, Rel. on.” (Para 9) 


(B) Hyderabad City Police Act (9 of 
1348), S. 21 (1) (£) and Constitution of 
India, Art. 19 (1) (g) —. Licence for run- 
ning wine shop — Application for — 
Refusal without attributing. any reason 
— Order of refusal ‘held bad — Order 
(Constitution 
of India, Art,- 226 and Sch. 7, List 2 
Entry 8). - 

Refusal of the Police Commissioner ta 
grant such a licence would clearly result 
in preventing the person from doing the 
business of running a wine shop. An act 
of the State authorities fraught with such 
serious consequences for the citizen can 
only be permitted to be done in strict 
accordance with the requirements of the 
law, The ‘power to licence being a Statu- 
tory power, the authority that seeks to 
exercise such a power must exercise it 
subject to the limitations expressed or 
implied by the Statute. A wine shop, is 
not a place where liquor is consumed. It 
is merely a place where it is sold. People 
would not normally crowd there. People 
would come to such a wine shop, pur- 
chase a bottle and walk away. As crowds 
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would not congregate at such a place, the 
running cf such shop constitutes no 
greater threat to law and order 
opening of a medical stores or a general 


stores. Tkerefore the order of the- Police 


Commissionér refusing to grant licence 
to the petitioner to open a wine shop 
would clearly unrelatable to the sta- 


tutory purposes of preserving peace and 


would be.therefore ultra vires of the Sta- - 


tutory powers of the City Police Com- 
missioner. Case law discussed, 
(Paras 10, 11 and 13) 


`% Further a speaking order makes a per- 
son participant either directly or in- 
directly in its affairs. A speaking order 
ensures him at least the dignity of decent 
consideration. of his grievances. Unspeak- 
ing order is an avowed enemy of his basic 
rights and is not’on respect for him. in 
the instant case order refusing licence 
for opening wine shop recorded no find- 
ings and recited no reasons. 


Held it is not based on respect for citi- 
zen therefore it is invalid and ought to 
be set aside, (Paras 15, 16) 
Cases Referred: Chronological 


(1981) 1 APLJ (HC) 137 4 
(1977) Cri. M. P. No. 872 of. 1977, D/- 
1-8-1977 (Andh Pra) 4 
AIR 1975 SC 550: 1975 Cri LJ 446 10 
AIR 1969 SC 707 ~ 10 
(1968) 1 All ER 694: (1968) AC 997: 
(1968) 2-WLR 924 (HL), Padfiled. v. 
Ministe- of Agriculture ' 10 
(1962) 9 L Ed 2d 207: 
lington Truck Lines v. United States 
i ` 17 

AIR 1953 SC 221 : 1953 SCJ 276 14 
AIR 1952 SC 16: 1951 SCJ 803 17 
1899 AC 39: 79 LT 473: 47 WR 337, Dil- 
worth v. Stamp Commissioner 9 
(1891) 23 LR Ir 440, Queen v. Justices of 


London Deray 1r 
(1882) 93. QBD 308: 47 LT 194: 46 JP 789, 
Beatty v. Gillbanks 11 


’ Shankar Rao Bilolikar and Anil Kumar, 
for Appellant; Govt. Pleader for Home, 
for Respondent. 


P. A. CHOUDARY, J.:— The petitioner, 
under the name and style of M/s. Neelam 
Wines, desires to run a wine shop from 
a mulgi bearing Municipal No. 15-7-280 
of Begum Bazar, Hyderabad. The propos- 
ed wine shop is only a place from where 
bottled liquor is to be sold. No liquor is 
to be consumed on the premises of the 
shop, For that purpose, the petitioner 
first obtained from the Excise Superin- 
tendent, Hyderabad District, an Excise 
Licence No. 39 dated 12-12-79 after pay- 
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than | 


_ from law and order point of view”. 


Paras 


371 US 156, Bur-. 


A.L R. 


ing a huge licence fee of Rs. 13,500. Next 
he had also obtained permission from 
the Municipal Corporation of Hyderabad 
on ‘16-11-79 a “No Objection” declaration, \ 
from the landlady of the premises, 


2. Additionally, on 25-1-80 he applied to 
the City Commissioner of Police, Hydera- 
bad for grant of-a licence under the 
Hyderabad City Police Act. That applica- 
tion was rejected by the City Police Com- - 
missioner through his Memo dated 24-7- 
80. The. petitioner now challenges in this 
writ petition the legality of that refusal 
order made by the City Police Commis- 
sioner, As this Writ Petition is concern- 
ed with the validity of that Memo, it is 
necessary to set out the Memo in its en- 
tirety which reads thus:— 


“You are hereby informed that your 
request for grant of police licence to run 
a retail wine shop at premises No. 15-7-3 
280 Begum Bazar, Hyderabad, is rejected 
(Em- 
phasis supplied), 


Two main arguments are advanced in 
support of this Writ Petition. It is first 
argued for the petitioner that for running 
of a wine shop in the City of Hyderabad, 


` there is no legal obligation to obtain any 


licence under the above Hyderabad City 
Police Act (hereinafter called “the Police 
Act”). It is said that the licence which the 
petitioner had already obtained from the 
Excise Superintendent under the Excise 


-Act is enough.in law to run a wine shop. 


Secondly, it is argued by the petitioners 


. that in any case the order of the City 


Commissioner of Police refusing to 
grant licence from the view point of “Law 
and Order”, without giving any further 
particulars and justification, is illegal and 
ultra vires of his powers under the Hyde 
erabad City Police Act. 


3. The learned Government Pleader; 
on the other hand, has contended that to 
run a wine shop in Hyderabad obtain- 
ing of a licence from the City Commis- 
sioner of Police is a legal requirement 
under the Hyderabad City Police Act and 
that that requirement is in addition to 
the requirement to obtain a licence under 
the Excise Act. In answer to the peti- 
tioner’s second contention, the learned 
Government Pleader said that althoughs . 
the order of the Commissioner of Police 
is laconic still it can be supported. and 
sustained by a reference to-the records 
which show that there is really a law and 
order - problem, in the area. v JUSTLEVANE rea 
fusal. : ‘ ; f 
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PART ONE 


_4 The first ‘question that this Writ 
„Petition raises is whether or not a police 
“ licence is required to run a wine shop in 
. Hyderabad. This question 
res integra. It has been the subject-mat- 
ter of two unreported: decisions recently 
rendered by this Court. In Cri. M. P. No. 
872 of 1977 dated 1-8-1977 Sambasiva ‘Rao 
J., (as he then was) ruled that when once 
the Commissioner of Excise grants to a 
person a licence under the Excise Act to 
run a wine shop from a particular pre- 
mises in the City of Hyderabad, law does 
not require of him to obtain any further 
licence under the provisions of the Hyd- 
erabad City Police Act. According to this 
ruling of Sambasiva Rao J., the Excise 
licence is sufficient to run a wine shop. 
This judgment of Sambasiva Rao J., clear- 
1y supports the first contention of the writ 
petitioner and would, if accepted, render 
consideration of the second question in 
this case unnecessary, But recently a Di- 
vision Bench of this Court consisting of 
Jayachandra Reddy, J, and P. Rama- 
chandra Raju J., in Crl. A. No. 962 of 
1979 dated 26-9-1980* took exactly a con- 
trary. view to the one -taken by Samba- 
Siva Rao, J. The learned Judges constru- 
ing S. 21 (1) (£) (i) and S. 3 (h) of the Hyd- 
erabad City Police Act and the Rules 
made by the City Police Commissioner 
under that Act held that obtaining of a 
police licence in addition tc the Excise 
Licence is also a. requirement of the law 
. to run a wine shop in the City of Hyd- 
erabad. 


5.- Does the petitioner require a licence 


additionally to the licence he had already: 


Thad under the Excise Act? That 
first question in this case, 

6. A liecrice- may be prescribed by law 
for the purpose, of regulating an activity 
which is otherwise open to and permis- 


is the 


sible to a citizen. Such a requirement may. 


extend to obtaining of more than one 
licence. It is common knowledge that to 


run a hotel attached with bar, more than: 


one licence is required; and to run an 
amusement park under the Places of 
Public Resort Act, more than one licence 
is required, So it is, to run. several in- 
dustries. 

‘a T- Examples can easily. be multiplied. 
Laotse, the great Chinese Philosopher 
thought that the art of Government was 
to leave the people.alone. He advised 
“Govern a country as you. would fry. a 
e ain a tah, L 


“Reported in (1981).1. APLJ (HC) 137. 
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Neelam. Wines v. Police. Commr., 
. Small fish”. 


is no longer: 


' Commissioner to make 
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(See— ‘Lin Yutang’s “From 
Pagon to Christian” P. 127). But with the 
vast expansion in the State regulatory ac- 
tivity and the ever-increasing exercise of 
police power by the State both necessitat- 
ed by the advent of a welfare State into 
our midst, we cannot afford to be left 
alone, After all, freedom is the recogni- 
tion of necessity. We are today govern- 
ed from our cradle to grave by some State 
regulation or. other. As a result, we are 
today more a Nation of licenced men 
rather than a Nation of free men, We, 
therefore, find the requirmeni to obtain 
two licences to run one business is in 
no way extraordinary or special about 
running of a wine shop: particularly so, 
when the object of the Excise Act is to 
protect the State revenues while the 
object of the police Act is to maintain 
law and order. . We cannot, therefore, 
accept the first part of the argument of 
the petitioner’s counsel on the basis of 
his somewhat general and metaphysical 
reasoning. 

8. In order to decide the present. con- 
troversy, what we have to examine is 
the language of the Hyderabad City Po- 
lice’ Act, 1348 F. If the language of the 
Act requires a licence to run a wine shop 
the petitioner rust obtain it. 

. 9. The Preamble of the Police Act 
shows that that Act was passed as an 
effective means for. prevention and de- 
tection of crimes and maintenance of 
peace. In order to achieve that objective., 
S. 21 of the Act empowered the City Po- 
lice Commissioner to make rules with 
respect to certain enumerated: matters. 
One of such matters is to be found in 
Ci. (£) () of S. 21 (1). It reads as fol- 
lows:— 

. “the keeping of-a place of public 
amusement or place of public entertain- 
ment.” 

In a simpler language, Cl. (f) (i) of 
S. 21-(1) of the Act enables the City Police 
rules; requiring 
any person keeping “a place of publie 
entertainment”, to obtain a licence. The 
Police Commissioner, acting under S. 21 
of the Act, did make a rule requiring a 
person who desires. to keep a place of 
public entertainment.. in Hyderabad to 
take a licence under the Act. Now, Sec- 
tion 3 (h) of the Act, by an inclusive de- 
finition, defines “Public place of enter- 
tainment,” zs including a “wine. shop.” 
It follows that to run -a wine shop. a licen-}. 
ce would be required to be taken provid- 
ed the City Police Commissioner _ made 


seri ipa ase 
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the appropriate rule as it has been ad- 
mittedly made in this case. There is lit- 
tle doubt that this definition of a place 
of public entertainment as including a 
wine shop, is artificial, Viewing from the 
point of the preambulatory objectives of 
the Act, it is difficult to see how the run- 
ning of a wine shop where liquor is merely 
sold in bottles. without its being consumed 
on the premises could ever have anything 
to do with “law and order’. 

Further, a wine shop where bottled 
liquor is merely sold without being con- 
sumed cannot normally be called a 
“place ‘of public entertainment”. In sell- 
ing or buying a liquor bottle as different 
from consuming its contents,.no element 

‘jof publie or private entertainment could 
be involved even for an ardent and de- 
voted drunkard. But the Statute thought 
otherwise, The wine shop is expressly in- 
eluded under the inclusive definition of 


place of public entertainment under Sec- 


tion 3 (h) of the Act. Such a definition 
may be artificial but does not on that ac- 
count cease to be legal. The office o2 an 
inclusive definition Clause is to make 
something to mean other than what it 
normally conveys. Its meaning cannot 
therefore be rejected on the ground that 
it is unnatural. 


In Dilworth v. Stamp Commissicner, 
1899 AC 99 (105) it was said that the word 
“includes” is generally used in interpre- 
tative clauses of a Statute in order to 
enlarge the meaning of the words or 
phrases occurring in the body of the Sta- 
tute. It follows, that for the purpose of 
the Hyderabad City Police Act, a wine 
shop should be regarded as a “place ` of 
public entertainment.” However unna- 
tural this inclusion may be; we have to 
take that meaning for the preserit pur- 
pose, Doing so, we must further hold that 
because a wine shop is a place of public 
entertainment, its running requires a 
licence to be obtained under the Police 
Act, In other words, no wine shop can 
be run in Hyderabad without obtaining 
a-police licence as required by the rules 
made by the City Police Commissioner, 
Hyderabad. The upshot of all this is that 
for running of a wine shop in Hyédera- 
bad, it is not sufficient to obtain a licence 
under the Excise Act, though it may be 
necessary. A wine shop can be run in 
Hyderabad only under’ a police licence in 
addition to other required licences. | : 

This is the clear and direct result of 
S. 3 (h) read with S. 21 (1) ($) (i) of the 
Hyderabad City Police Act further read 
with the rules made by the City Police 
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Commissioner. We, therefore, find it 
rather difficult to agree with the view of 
Sambasiva Rao J, (as he then was) that 
no licence is required to 
under the Hyderabad City Police Act by 
a person intending to run a wine shop 
with an Excise licence already in his 
possession, The learned Judge's judgment 
does not disclose that the above statutory 
provisions of the Hyderabad City Police 
Act, which appear to us to be rather 
clear and. specific on the point were 
brought to: his notice. The first conten- 
tion of the writ petitioner based as it is 
on the judgment of Sambasiva Rao J. 
must therefore be rejected and conse- 
quently it should be held that the police 
licence must be obtained by the peti- 
tioner for running his wine shop. 
PART TWO 

10. This leads us to a consideration of + 
the correctness of the second argument 
of the petitioner. The petitioner chal- 
lenges the validity of the order of the 
Police Commissioner rejecting his appli- 
cation for grant of a licence under the 
above Police Act. As we have already 
held that no wine shop can be legally 
run in the city of Hyderabad without ob- 
taining a police licence, the refusal of 
the Police Commissioner to grant such a 
licence would clearly result in prevent- 
ing the petitioner from doing the business 
of running a wine shop, It is needless to 
say that an act of the State authorities 
fraught with such serious consequences 
for the citizen can only be permitted to 
be done in strict accordance with the 
requirements of the law. The notion that 
the one who has discretion to licence or 
refuse to licence may exercise his discre- 
tion according to his whim, will or fancy 
is clearly untenable in law. The power to 
licence being a Statutory power, the au- 
thority that seeks to exercise 
power must exercise it subject 
limitations expressed or implied by th 
Statute. 

Whatever may be the width of the 
language of a Statute used in conferring 
discretionary power that its exercise is 
strictly limited to the purposes of the 
Statute judicially gathered is now auth- 
oritatively decided by such well-known 
cases as those in Padfield v. Minister ofl, 
Agriculture, (1968) 1 All ER 694 (HL) andl 
Rohtas Industries Limited v, S. D. Agar- 
wal, AIR 1969 SC 707. The same principle 
is also sometimes expressed by saying 
that law recognizes no unlimited discre- 
tion as was done in the well-known case 
of Khudiram v. State, AIR 1975 SC 550. 
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Any other interpretation of a Statute 
would clearly. endanger the . validity of 
the parent Act. It follows that the licens- 


“jing authority must first inform itself of 


a 


the purposes sought.to be ‘achieved : by 
the.law’s insistence -on' ‘possessing a 
licence and should -refuse an application 
only for the furtherance.:of those pur- 
poses, The stated purposes of the Police 
Act in this case are to preserve peace and | 
prohibit crime. The question is whether 
these legally articulated objectives are 
furthered by the eee to. ‘grant a wine 
Shop licence? 

A wine shop, as we have lisse noted, 
is not a place where: liquor ‘is consumed. 
It is merely a place where it.is sold. Peo- 
ple would not normally crowd there, Peo- 
ple would, come to such a wine shop, 
purchase a bottle and walk - away. As 
.lerowds would not congregate. at such a 
place, the running of such shop consti- 
tutes no greater threat to law and order 
than opening a medical stores or a gene- 
ral stores. In our opinion, this order of 
the Police Commissioner refusing to grant 
licence to the petitioner to: open-a wine 
shop is clearly unrelatable to the statu- 
tory purposes of preserving peace and 
is therefore ultra vires of the Statutory 
powers of the City Police Commissioner. 


- 11, We are not oblivious to the possi- 
bility of some unruly elements gathering 
around the wine shop and disturbing 
peace, But we hold that it is not normal- 
ly permissible to the State to prevent: a 
person from doing his lawful business or 
carrying on his lawful activity on the 
basis that some other person’ or persons 
might be provoked to disturb peace, be- 
cause of those lawful acts. Where ‘such a 
situation develops or is likely to develop, 
the clear duty of the police would be to 
afford protection to the lawful activities 
and to put down those who are the law- 
breakers. The police by totally prohibit- 
ing the carrying on both the legal acti- 
vity as well as the’ illegal activity would 
only bring about peace of the grave- 
yard. That cannot be the purpose of the 
Act. In fact that would be contrary to the 
general objects and ideals of the police 
system itself. The celebrated one-hundred 





old judgment of a Divisional Court in- 


_w England in Beatty v. Gill Banks, (1882) 9 
QBD 308 is a clear judicial authority for 
this fundamental legal position. 

In that casé, members of the Salvation 
Army marched to a meeting which. they 
intended to conduct lawfully and peace- 
ably however’ knowing fully well that 
their. marching was likely to be opposed 
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and disturbed by a so-called Skeleton 
Army. Apprehending breach of publie 
peace Magistrates had prohibited the 
march by the Salvation Army. But the 
Salvation Army disregarded not only the 
threat of disturbance and disorder from 
their rival army but even the prohibitory 
orders from the Magistrates that it should. 
not march. For this act of disobedience 
of the: magisterial orders their leaders 
were charged with the -offence of unlaw- 
ful assembly, The Divisional Court - held 
that a man -might not be punished for act- 
ing lawfully even if he acts in the. know- 
ledge that by his so doing he might lead 
another man to act unlawfully. In effect, 
the Divisional Court in that case held. that 
the police could not disperse an other- 
wise lawful. assembly simply: because of 
opposition from another body and direct- 
ed that the police should direct their 
attention to- dealing with the unlawful 
‘Where there is 
no time for dispersal of the unlawful 
crowd probably different consideration 
might arise. The. commendatory comments 
of Holmes J., oi this case in Queen v. 
Justicés’ of ‘London-Derry, (1891) 23 LR 
Ir 440. are rather illuminating: 


“The principle underlying. the decision 
seems to me to be that an act innocent 
in itself, done with innocent intent, and 
reasonably: incidental to the performance 
of a duty, to the. carrying on of business, 
to the enjoyment of legitimate recreation, 
or generally to the exercise of - a legal 
right; does not become criminal because 
it may provoke persons-to break the 
peace, or otherwise to conduct themselves 
in an illegal way”. -(See— Dicey’s “Law 
of the Constitution”, Wade's Edition math) 
P- 276.) . 


O'Brien J., in the Save Irish case said 
of the’ Salvation Army rule thus: 


“If’ danger arises from the exercise of 
lawful rights resulting/in a breach of the 
peace, the remedy is the presence of suffi- 
cient force.to prevent that result, not the 
legal condemnation of those who exercise 
those rights.” 5 


‘12. The impugnéd order is Hable to be 
set aside for procedural reasons also. 

13. On the authority of Jaffer, we hold 
that selling liquor is never held by com- 
mon law to be a nuisance per se (Jaf- 
fer’s “Judical Control of Administrative 
Action”, p. 533). No doubt, it can, in our 
Republic by Statute, be completely pro- 
hibited as. per our Directive Principles, 
But a system of licensing which the Hyd- 
€rabad. City Police Act establishes is no 
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a prohibition.’ Under that Act, some are 
permitted, some others are not- permitted 
to sell the liquor. That is all. . The Hyd- 
jerabad City Police Act does not make ‘the 
selling of liquor into a nuisance. Every 
citizen has therefore a right under 
Art. 19 (1) (g) of our Constitution to 
engage himself in such a trade, The State 
power to impose reasonable restrictions 
on such a right is undoubted. But the ex- 
ercise of that power on this right must be 
reasonable. both substantively and pro- 

-]cedurally. Procedurally this State power 
to impose reasonable restrictions can be 
exercised only by following a fair proce- 
dure. That fair procedure, in our opinion, 
clearly requires of the City Police Com- 
missioner to articulate the reasons for 
which and the facts on which he was 
refusing to grant the licence to this parti- 
cular applicant. This is the minimum 
which procedural fairness would require 
of him. Otherwise, refusal would be arbi- 
trary and therefore, unconstitutional as 
we hold it to be in this case. -- 


14. The same result can also be reach- 
ed by a‘different process of reasoning. 


The petitioner made, an application under -_ 


. the Police Act for the grant of a licence. 
That application was rejected by the Po- 
lice Commissioner. The Police Commis- 
sioner can only reject the application on 
the basis of existence of certain facts. 
There is- thus a controversy about the ex- 
istence of these facts:.In other words, there 
is a proposition by the petitioner ‘and 

` opposition to that proposition by the Po- 
lice Commissioner. (See Hoosain Kasam 
Dada case (1953 SCJ 276): (AIR 1953 SC 
221)). This lis can be resolved only by an 
application of State quasi-judicial power. 
But State quasi-judicial power can be 
exercised only ‘subject to certain implied 
conditions. It is an important condition 
for the exercise of quasi-judicial power 
that its exercise is adequately articulated 
and founded on objective facts. That 
means the Police Commissioner's order 
ought to. have given facts and reasons in 
support of ‘his refusal to grant licence. 
As that was not done, it amounts to the 
Commissioner exercising power without 
respecting the limitations.’ Cena: that 
cannot be legal. 


i - 15. Ultimately, à Nation ‘can endure 
only so long as its citizens . give . Willing 
‘co-operation to it. Nothing is better cal- 


culated to exact the consent of a citizen - 


ithan his feeling of identity. with the means 
tadopted by the Nation in its' administra- 
tion. A speaking order makes him a parti- 
}eipant either directly or indirectly in. its 
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affairs. It helps -to suffice the entire Re- 
public with a feeling that a citizen’s in- 
alienable right to be governed by law andi 
law ‘alone forms vital part of the founda- 
tions of the Republic, A speaking order 
ensures him at least the dignity of decent 
consideration of his grievances. Unspeak- 
ing order is an avowed enemy of his basic 
respect for 
him. Caesar might have attempted to 
justify his refusal to go to the Senate by 
declining to disclose the cause and by 
saying that cause was in his will. But the 
will of a modern constitutional function- 
ary in a Democratic Republic must be 
founded in his stated cause. 


It is for that reason that the American 
Federal Administrative Act ` requires all 
administrative decisions to include a 
statement of findings and conclusions and 
reasons and the Court of Appeals for the $ 
District of Columbia: has -declared “The 
necessity for administrative agencies to 





provide a statement of reasons...,........ is 
a fundamental principle of administrative 
law.” (See — Bernard Schwartz’s “Ad- 


ministrative Law”, p. 423). 


16. The ‘impugned order, in.our case, 
records no findings and recites no reasons. 
It is not based on respect for a citizen. 
We, ‘therefore, hòld it invalid and set it 
aside. : 


17.. The ` Government Pleader, no 


doubt, invited us to go through the re- 


cords to satisfy ourselves about the. ex- 


istence of the circumstances that would 


justify the City Police Commissioner’s 
order, Following the well-known judg- 
ment of the Supreme Court in Commr. of 
Police. v. Govardhan Das Bhanji, 1951, 
SCJ 803: (AIR 1952 SC 16), we declined 
with thanks this invitation. In that case, 
the Supreme Court ruled that public 
orders must be construed objectively 
with reference to the language used in 
the impugned order itself. It would not 
therefore be open for us to justify the 
impugned action except on the basis of 
the language of the order. This principle 
was reiterated by our Supreme Court in 
subsequent decisions. In fact, the Ameri- 


an decisions such as those reported in 


Burlington Truck Lines v. United. States 
(1962) 9 L Ed 2d 207 (215). show this to 


‘a 


law in all constitutional States, Objective- - 


ly construed, the impugned order, can- 
not be upheld and it is accordingly 
quashed. fg ces . 

18. A writ of andn will issue 


directing the City: Police Commissioner, 


7 
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Hyderabad to` isstie~the. licence 
petitioners to run a wine ‘Shop. ; 
— 19. The respondent’shall pay the“ costs 
of these proceedings. _ Advocate’s ` fee™ 
Rs, 200. Crs 
W. A. No. 496/80 :— .° : z 

20. This Writ Appeal is aa the 
orders of our learned brother Raghuvir 
J., dismissing an interlocutory asia 
tion. 

21. In view of the order passed in the 
above writ petition, no separate orders 
are necessary’ to be passed in this writ 
appeal. It is accordingly dismissed, but 
without costs. 


to. -the 


Order accordingly. 
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The Andhra Pradesh State Electri- 


city Board and another, Petitioners v. ~ 


K. Venkateswara Rao, Respondent. 


C. R. P. No. 2122 of 1980, D/- 8-4- 
1981. 


- (A) Civil P. C. (5 of 1908), S. 115 
— Revision — Maintainability —— Lower 
Court deciding question of Court-fees 
payable on plaint against defendant's 
contention — Question of Court-fee in- 
volving question of pecuniary jurisdic- 
tion — Defendants’ revision against 
lower court’s order is maintainable. 
AIR 1961 ‘SC 1299; AIR 1975 Andh Pra 
165 Foll. f (Para 5) 


(B) A. P. Court-fees . and . Suits 
Valuation Act (7 of 1956), Sec. 24 (d) 
© &— Suit for declaration that bill of con- 
* sumption charges issued by Electricity 
Board is illegal and ‘for injunction 
restraining board from — disconnecting 
supply of electricity — Valuation —- 
— Court-fee has to be paid on amount 
of consumption charges sought to be 
‘avoided. AIR 1977 Andh Pra 200 ‘Foll. 


(Para 6) 
Cases Referred: .Chronological Paras 
AIR 1977 Andh Pra 200 . 6, 8 
AIR 1975 ‘Andh Pra 165 4,5 
AIR 1973 Andh Pra 13 š 8 


_AIR -1961 SC 1299 -4-5 


Raja Reddy for T. Anantha Babu, for 
Petitioners; G. Narayana Rao, for Re- 
spondent. : f 

ORDER :— This revision is directed 

_ against the order of the learned II 


DY/EY/C144/81/VVG/LGC 


A: P. S. E. Board v: 


` P. and threatening to 
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. Additional- District Munsif, Guntur, ` in 


O. S.. No. 652 of 1975 on the file of 
his ‘Court. ‘The first petitioner is. the 
Andhra Pradesh -State Electricity Board, 
represented : by. its Deputy Chief Ac- 
countant, :Revenue_ Office, Guntur. The 
second petitioner is the- Assistant En- 
gineer, Andhra Pradesh Staté* Electr- 
city Board (Operation), Guntur. The- 
respondent is the Director of M/s. Nava 
Bharat Enterprises (Private) . Ltd., 
Guntur. 


2. The respondent has been in per- 
sonal occupation of a building in Gun- 
tur in his capacity as the Director of 
M/s. Nava Bharat Enterprises (Private) 
Ltd., Guntur. The petitioners supplied 
electricity under the service connection 
No. 15605 (11) of B3 Zone. The Ist 
petitioner passed .an order for collection 
of Rs. 10,549-25 P. from the respondent 
onthe ground that the service connection 
to the building occupied by -the respon- 
dent could not -be classified under cate- 
gory II, as it was not solely used for 
domestic purposes, -but it should be 
classified under category III, as it was 
being used as bungalow. A bill was 
issued by the petitioners demanding the 
respondent to pay a sum of Rs. 20,005-65 
disconnect the 
supply of electricity to the - respondent, 
if the amount was .not paid on or be- 
fore 14-5-1975. The respondent in- 
stituted the’ suit for a declaration that 
the order passed by the ist petitioner 
and the bill issued by the second peti- 


‘tioner are illegal and invalid and also 


for a permanent injunction restraining 
the petitioners’ from disconnecting the 
supply of electricity to the respondent. 
The petitioners filed a written state- 
ment contending that the respondent 
obtained the supply of electricity on -the 
specific agreement that the electrical 
energy would be consumed only for do- 
mestic purposes and that he however 
used ` the building not merely for his 
personal occupation but also as a guest 
house for distinguished visitors and thus 
rendered himself liable to be charged 
under: category III, but not. under Cate- 
gory II. It is further contended that. 
the order passed by -the ist petitioner 
and the bill issued by the second” peti- 
tioner are valid and proper and that 
they are binding -on the respondent. 
Yet another contention of the defen- - 
dants was that the :Court had no. juris- 
diction to entertain the suit, as the 
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value of the subject-matter is Rs. 20,000 
sand odd. : It-is also contended that the 
court-fee paid by the plaintiff valuing 
the relief at Rs. 1,000/- under S. 24 (d) 
of the -Andhra Pradesh Court-fees and 
Suits Valuation Act, is. iliegal and im- 
proper. .. 

3.. Of the ‘request of both the. par- 
ties the issues relating to the. court- 
fee and jurisdiction were tried as preli-~ 
minary issues and the: learned District 
Munsif held in favour of the respon- 
dent on both the issues. The petitioner 
thereupon came up ‘to this Court with 
this révision application. ` 

4. Sri G.-Narayana Rao, the learned 
Counsel for the respondent, raised a 
preliminary objection in regard to the 
maintainability. of revision. He contends 
that a question of court-fee payable on 
a plaint is purely a maiter between the 


plaintiff and the State and that the de- - 


fendant in the suit has no right to raise 
the question of court-fee. In support 
of his contention, Sri , G.. Narayana 
Rao relies on Rathnavarmaraja v. Smt. 
Vimla, AIR 1961 SC, 1299 and Subha- 
dramma v. Palaksha, AIR 1975. Andh 
Pra 165, 

5. The Court- fees Act is no doubt. in- 
tended to collect revenue for the bene-= 
fit of the State and the provisions there- 
in cannot be construed as any weapons 
of defence for the defendant. Any de- 
cision by a Court in regard to the ad- 
equacy or inadequacy of the court-fee 
paid by the plaintiff may result in, a 
grievance either on the part of the 
State or on the part of the plaintiff and 
the defendant cannot however feel ag- 
grieved with such a decision. Sec- 
tion 11 (2) of the Andhra Pradesh Court- 


fees and Suits Valuation Act, 1956 gives . 


a statutory right to the defendant to 
plead that the Court-fee. paid is not 
sufficient; but this right. cannot be ex- 
tended to a right of revision also, if 
the Court decides against his plea, 
Section 11 (2) of the Andhra Pradesh 
Court-fees and Suits Valuation Act is 
the same as Sec. 12 (2) of the Madras 
Court-fees and Suits. Valuation Act. 
Considering the effect of Section 12 (2) 
of the. Madras Court-fees. and Suits 
Valuation Act,. their Lordships of the 
Supreme Court in Rathnavarmaraja’ v. 
Smt. Vimla (AIR 1961 SC .1299) (supra) 
observed as follows- (at, Pp. 1300-1301) : 

“But this section only enables the de- 
fendant to raise a contention as to the 
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proper court-fea. payable on a plaint 
and to assist the Court in arriving at 
a: just: ‘decision -on ` that question. Our 
‘attention. has not .been invited to any 
provision of the Madras Court-fees Act 
‘or any other statute which enables the 
defendant to move. the High Court. in 
reyision against . the decision of the 
Court of first instance on the matter of 
Court-fee payable in a plaint......... The 
anxiety .of the Legislature to collect 


Court-fee from the litigant is manifest. 


from the detailed. provisions made in 
Ch. HI of the Act, but those provisions 
do not arm the defendant with a wea- 
pon of technicality to obstruct the pro- 
gress of the suit by approaching the 
High Court in revision against an order 
deterimining. the Court-fee payable.”.- 

There may however be , cases where 
the auestion of court-fee is not pure 
and simplé, but involves the question 
of jurisdiction of. the Court also. In 
such cases, there cannot be any doubt 
that the High Court can interfere in re- 
vision at the instance of either party 
to the proceeding. In. the instant case, 
according to the plaintiff,.the value of 
the suit.is Rs. 1000/- and he paid Court- 
fees on that value. 
fendants, the: value of the suit. is 
‘Rs, 20,000/- and odd and the Court-fee 
is. payable on that value. The trial 
Court . accepted the. court-fee paid by 
the plaintiff . onthe ground that the 
valuation made by him is correct. The 
Court, which decided this matter is 
the “Court of a District Munsif, the 
pecuniary. jurisdiction ‘of which is up to 
Rs. 10,000/-. If the objection of’ the 
defendant is correct, not only the’ plain- 
tiff would be required to pay’ more 
court-fee than what he had paid, but the 
‘suit’ also becomes triable by another 
Court viz, the Court of the concerned 
Subordinate Judge and not the Court 
of the District Munsif. The question 
of Court-fee raised by the defendant is 
therefore. not a question of  court-fee 
simpliciter, but a combined question: of 
court-fee and jurisdiction. The defen- 
dant can therefore request the High 
Court to interfere in revision with the 
impugned -~ order. of the lower Court. 
Even in Rathnavarmaraja v. Smt: Vimla 
(AIR 1961 SC 1299) (supra) relied on by 
the respondent’s ‘learned Counsel; their 
Lordships of the Supreme Court’ ob- 


served (at p. 1301): 


According to the de- 


r ` 


r 


ye Counsel for the 
` that the respondent ought not to have 
been permitted by the lower Court to: 
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“In. our, view the High Court <griev- 
ously erred in entertaining: revision ap- 
plications on questions of ceourt-fee at 


“the instance of the defendant. when no: 


question of jurisdiction was . involved.” 
In Subhadramma v. Palaksha (AIR 1975 
Andb Pra 165) (supra), also. it was 
held that the High Court should not en- 
tertain a revision application on the 
question of court-fee at the instance of 
the defendant, when no . 
jurisdiction of the Court to try the suit 
is involved. Both the rulings cited by 
the respondent’s learned Counsel clearly 
repel his contention and I do not there- 
fore find any substance in the prelimi- 
nary objection in regard to the main- 


tainbility of the revision.. 
6. Sri E. Raja Rao, leafned 


contends, 


the 
petitioners 


pay Court-fee on the notional value of 
Rs. 1,000/- made by him. It is argued 
that the plaintiff has to value the relief 
with reference to the aavantage which 


is sought to be gained by him or the 


loss sought to be avoided by him. In 
support of this submission, he relies on 
the decision of a Division. Bench of this 


Court in The Andhra Pradesh State 


Electricity Board v. K. R. Reddy, AIR 
1977 Andh Pra 200. In that case, the 


four plaintiffs sued the Andhra Pradesh 
State Electricity Board praying in one 
suit for the avoidance of consumption 
charges and in the other suits for a 
declaration that the demand notices 


,-issued to them were illegal and for in- 


junction restraining the Board from dis- 
connecting the. supply of . electricity. 
The plaintiffs paid notional . court-fees in 
all the four suits. The trial. Court ac- 
cepted the valuation made by the plain- 


tiffs and the Electricity Board there- 
upon preferred: revisions against the 
orders of the trial Court. ‘It was held 


by the Bench that, in the suit for 
avoidance of consumption charges, court- 
fee should be paid on the amount which 
the plaintiff was seeking ta avoid as 


consumption charges. It was further 
held that, in the suits for. declaration 
“and injunction, court-fees © should be 


Paid on the respective half amounts 
mentioned in the démand notices which 
the plaintiffs were seeking to avoid. In 
the face of this Bench decision, there 
can be little doubt that the notional 


valuation made by the plaintiff in the 
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instant case is contrary to law. not per- 
missible. The plaintiff seeks to avoid): 
the payment of consumption charges in 
a sum of Rs. 20,005-65 P. and court-feel 
has to be paid on the amount for the 
avoidance’.of which the suit is laid. 

7. Once itis held that the value of 
the. subject-matter of the suit is 
Rs. 20,000/- and -odd and that court-. 
feesis payable on this amount, there can 
be little doubt that the. District Munsif,. 
whose pecuniary jurisdiction limit is 
Rs. 10,000/-, has no jurisdiction to try 
the suit and by his decision under the . 
impugned order, he is proposing to ex-` 
ercise jurisdiction in a case which is 
not within his jurisdiction. 


8. Relying on the decision of this 
Court in N. A. Siddiqui v. State, AIR . 
1973 Andh Pra 13, Sri G. Narayana Rao 
submits that the respondent-płaintiff 
would ‘like to give up the prayer for 
declaration and restrict the suit only 
for the relief of injunction. It is not 
for this Court to consider this request 
of the plaintiff-respondent. The ques- 
tion for decision in this revision is whe- 
ther the order passed by the learned 
District Munsif permitting the respon- 
dent to notionally value the. suit at 
Rs. 1,000/- is legal or Hegal. In the 
light of the Bench decision of this Court 
in The Andhra’ Pradesh Electricity 
Board v. K. R. Reddy (AIR 1977 Andh 
Pra 200) (supra) there can be little doubt 
that the order of the lower Court is 
illegal and improper. The same is aec- 
cordingly set aside and ‘the lower Court 
is direeted to return the plaint to the 
respondent for proper presentation be- 
fore the appropriate Court. 


9. In the result, the revision is al~ 
lowed. No costs, 
: Revision allowed. 
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Gangina Veera Venkamma, Petitioner 
v. M. Venkataratiayya, Respondent, 

C. R. P. No, 878 of 1980, D/- 17-3- 
1981. j 

(A) Civil P. C. © of 1903), Sec- 
tion, 115, 0. 5, R. 13 — Setting -aside of 


ex parte decree — Order as to - — Revi- 
sable, 


DY/EY/B929/81/SNV 


200 A.P, 


_-The question of setting aside an ex 
parte decree is governed by O. 9; R. 13. 
Outside - those provisions, an ex parte 
-decree brought about by a defaulting 
party -neglecting to be present in ` the 
Court cannot be set aside. The High 
Court has therefore a duty to examine 


whether those statutorily laid down con- 


ditions are satisfied in a particular case 
or not. It follows that the discretion 
of the Lower Court is not an un-revis- 
able discretion. (Para 6) 


(B) Civil P. C. (5 of 1908), O. 9, R. 13 

Setting aside of ex parte decree — 
Counsel's inability to be present can- 
mot be the ground therefor, ` 


0. 9, R. 13 speaks only of a party to 
the judicial proceedings and his absence 
“occasioned by sufficient cause as con- 
stituting legal justification for setting 
aside an ex parte decree and does not 
at all refer to a counsel or his coriveni- 
ence. It. is so because counsels con- 
venience is not regarded as a relevant 
ground. As a mere matter of construc- 
tion of O. 9, R. 13 it follows that law 
. does not recognize counsel’s inablity or 
inconvenience to be present in the Court 
for. setting aside an ex parte decree. 
To set aside an ex parte decree on the 
ground of Counsel’s inability to be pre- 
sent would amount to adding one more 
ground to the grounds permitted by law. 
That would be clearly impermissible. 
In general theory also there is no 
‘warrant to doing any such thing. An 
Advocate is an agent of a party to a 


judicial. proceedings. So long as. he acts: 


as such an agent and is ready and will- 
ing to conduct’ the ease and help the 
Court the. Court is bound to hear him 
with attention and respect. . But when 
an advocate totally abstains himself 
from the Court or for one reason or the 
other is unwilling to go on with the case 
and perforin his duties undertaken by 
him on behalf of his client, the right 
of audience to which he was’ en- 
titled, would stand forfeited and the 
bond that connects- 
would be snapped. Law would only re- 
_ cognise his presence and takes no- note 
of his absence. If is for those reasons 


-O. 9. R. 13 mentions only ‘a party’ and . 


omits to mention his counsel, (Para 6) 
`: Cases’ Referred: “Chronological Paras 
(1979) 2 Andh Pra_ LJ 177 : 8 


C. Poornaiah, for Petitioner; | T. Bhim- 


sen, for Respondent. 
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him to the Court 


A.I. R. 


ORDER :— The all too familiar ques- 
tion whether absence of an .advocate is 
a sufficient cause within the meaning of 
Order 9,. Rule 13° of Civil - Procedure 
Code for setting aside an ex parte dec- 
ree arises in this plaintiffs revision 
petition. i i 

2. Civil Procedure Code all through- 
out its provisions attempts at achieving 
a delicate balance between the rights 
‘and interests of the parties before’ the 


` Court and. at maintaining a’ proper pro- 


portion between the need to hurry 
justice without burying it. No wonder 
in this tight rope-walking it falls be- 
tween the two stools, pleasing none and 
paining all. Several are the Court de- 
cisions interpreting Order 9, Rule 13 
C. P. C. Indeed it is difficult to find 
any fresh ground upon which to stand. 
So much- has been- trampled down by 
armies of conflicting words. And yet 
peace has not come to this poor Sec- 
tion of the- Civil Procedure Code 

3. The plaintiff in O. S. 30/67 had 
obtained a decree some time in the year 
1973. The decree was for possession 
and mesne profits. The plaintiff had to 
work out her declared rights. For that 
purpose, the plaintiff filed I. A. 831/76 


‘for the appointment of a Commissioner 


to ascertain the mesne ‘profits. A Com- 
missioner was accordingly appointed but 
his repert was set aside by the Court 
on some technical ground. Thereupon, 
a second Commissioner was appointed. 
This Commissioner, after inquiring into 
mesne profits filed his report on 5-8- 
1978 into the Court. The 
decree-holder filed her objections: to this 
report on. 24-8-1978 and four days 
thereafter the defendant-judgment-de- 
btor filed his objections. After a lapse 
of four months on 19-12-1978 the Court 
started hearing arguments of the par- 
ties. The plaintiff was heard on that 
day itself. But the defendant was not 
ready to argue the matter on that day. 
The Court, therefore. adiourned~ the 
matter more than once.to enable the 
defendant to advance his arguments. At 
every adjourned date the defendant was 
unready. After the. matter thus under- 
went a few adjournments withouut the 
defendant being ready to argue his ob- 
jections the Court posted the 
to 16-1-1979 finally for the’ arguments 
of the defendant. 
that .this time it.was 

Neither the defendant nor. 


even worse. 


plaintiff- . 


- matter- 


x. 


‘But. the Court found 


:his counsel .. 


A 


aai 


1981 — 
` appeared? ih the Court on that day. 
' What is a Court to do in’ such a. situa- 

tion? Is the Court’ to. ‘hold up’ its 

hands in’ despair and adjourn the mat- 


ter once again? I think not. I helieve 
that the Courts are not that helpless. 
Under all circumstances. the Courts 


` should carry on their duty of admin- 
istering justice. Under no circumstances 
should they concede power of veto 

` either to parties or their pleaders. In 
this case the Court, without the defen- 
dant’s presence, ascertained the amount 
of mesne profits payable by the defend- 
ant and passed a final decree against 
the defendant for Rs. 90,909-84 witb 
interest at 5% p. a. To set aside that 
final decree passed by the Court after 
so much of -protracted litigation the de- 

_ fendant had filed I. A. 191/79 which was 

S allowed by the District Judge, East 
Godavari, Rajahmundry on 4-8-1979. 
Aggrieved by that order the plaintiff 
_had filed this C. R: P. 


4. The dates which I have mentioned 
above would.'tell a story of their own. 
It is clear from the above events nar- 
rated that’ defendant had been adopting 
‘all through delaying tactics and had 
been deliberately . keeping himself away 
from the Court so as to prolong and 
protract this litigation of one-and-half 
decades ‘old. Maybe, he is harbouring 
a notion that it is the birth-right of a 
‘litigant to do so. If so, I must say that 
he is clearly mistaken. - 


.5. From the order passed by the 
learned District Judge Ifind the defend- 
Vant urged two grounds for setting aside 
the ex parte ` decree. (a) that he could 
not be present on the date of hearing 
on 16-1-1979, because he was busy with 
his official work. as a village munsif 
in his village. (b) that his counsel could 
not be present in the Court on -that 
day because he was engaged in another 
ease in ‘another Court. The learned 
‘Judgé had allowed the defendant’s ap- 
plication only on the second ground viz., 
that his. counsel, 
town, could not attend the Court to 
advance his arguments as he was held 
«up in a part-heard suit in the II Ad- 
ditional District Court. The C. R. P. 
is concerned with the legality of that 
order of the Court below. 


~ 6 Mr. Bheemsen, appearing for the 
‘defendant-respondent ‘argued . that - the 
order passed by the Court below in set- 
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though present in’ 


< suit: 


. such a nature 
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ting aside the ex parte decree was one 
within the discretion of the lower Court 
and: therefore should not be ‘interfered 
with by this Court. He had also argued 
that there was no failure on the part 
if the Court below to exercise that dis- 
eretion on right lines because absence 
of an advocate is. a recognized ground 
on which an ex parte decree can :be 
set aside. I am unable to agree with 
any ‘of these grounds. It is correct to 
say that the trial Court has jurisdiction 
to set aside an ex parte decree. But 
the trial Court can only do this. for 
right reasons. The. matter is governed 
by Order 9, Rule 13 of Civil Procedure 
Code. Outside those provisions, an ex 
parte decree brought about by a de- 
faulting party neglecting to be present 
in the Court cannot be set aside. This 
Court has therefore a duty to examine 
whether those statutorily laid down 
conditions are satisfied in a particular 
case or not. It follows that the dis- 
cretion of the lower. Court is not an 
un-reviewable discretion. This jeads 
us to examine the validity of the ground 
on which the ex parte decree. has been 
set aside. In this case the only ground | 
on which the final decree was set aside. 
was that the defendant’s counsel though 
present in town would not attend the 
Court on 16-1-1979,, because - he was 
engaged in some other case. This raises 
the question whether absence of counsel 
ts a sufficient cause within the meaning 
of Order 9, Rule 13 of C. P. C. for a 
Court to set aside an. ex parte decree. 
Order 9, Rule 13, C. P. C.-may be read: 


13. In any case in: which a decree is 
passed ex parte against a defendant, 
he may apply to the Court by which 
the decree was passed for an order to 
set it aside; and if he satisfies the Court 
that the summons was not duly served, 
pt that he .was prevented by -any suf- 
ficient cause from appearing when the 
suit was called on for hearing, the 
Court shall make an order setting aside 
the decree as against him upon such 


-terms as to costs, payment into Court 
-or .otherwise as’ it thinks fit, and shall 


appoint a day for roe yin the. 


Provided that here the decree is of 
that it cannot be set 
aside as against such defendant only it 
may be ‘set aside as against..all or any 
of the other defendants also.” 
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heed 9, Rule 13, C. P, C. speaks only 
of a party to the judicial proceedings 
land his absence oceasioned by sufficient 
eause as- constituting legal justification 
for setting aside an ex parte decree 
and -does not at all refer to a counsel or 
his convenience. It. is so because coun- 
sel’s convenience is not regarded as a 
relevant ground. As a mere matter of 
construction of Order 9, Rule 13 it fol- 
lows that law does not recognize coun- 
sel’s inability or inconvenience to be 
present in the Court for setting aside 


an ex parte decree. . To set aside an ex 


parte decree on any such ground would 
amount to adding one more ground to 
the grounds permitted by law. . That 
would be clearly impermissible. In 
jgeneral theory also there appears to me 


to be no warrant to doing any such 
thing. An advocate is an agent of a 
party to a judicial proceedings. So 


llong as he acts as such an agent and 
is ready and willing to conduct the 
ease and help the Court the Court is 
‘bound to hear him with attention and 
‘respect. But when an advocate totally 
-abstains himself from the Court or for 
one reason or the other is unwilling to 
goon with the case and perform his 
duties undertaken by him on behalf of 


his client. the right of audience to 
which he was entitled, “would stand 
forfeited and the bond that connects 


him to the Court would be. snapped. 
Law would only recognise his presence 
and takes no note of his absence, It 
is for those reasons Order 9, Rule 13, 
C. P. C. mentions only ‘a party’ and 
omits to mention his counsel. 


7. Megarry, Q. C. (before he became 
a Judge) in his Hamlyn Lectures on 
“Lawyer and Litigant in England” noted 
at page 78 the English position in the 
following words: 


“If an adjournment is sought merely 
en the ground of counsei’s inability to 
be in two places at once, the judge’s 
- answer will be courteous but firm. He 
will express his regret that he will not 
have the pleasure of hearing Myr. X, 
but add that he is confident that there 
are other members of the -Bar . fully 
qualified to present the case to the 
Court: and there is no adjournment”, 
Megarry concludes, E: 

“the rule is inexorable. Counsel’s con- 
venience is no ground for adjourning a 
case”. 
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Our Civil Procedure Code, like our Con- 
stitution, is modelled on tbe English 
Law. It therefore appears to me from 
the above that the Court below com- 
mitted a clear error of law in setting 
aside an ex parte decree on the ground 
of counsel’s inability to argue this much 
adjourned case. In view of the above 
principle which I consider to be clear 
I intentionally omit discussing the sev- 
eral decisions rendered on Order 9, 
Rule 13, C. P. C.. 

8. Mr. Bhimsen for the defendant 
cited a judgment of my learned brother 


Punnaiah J., in Tadikonda Sriramulu v. 
M. V. N. Brahmanandam, (1979) 2 Andh 


ALR, - 


Pra LJ 177 to say that lawyer’s absence - 


can be a sufficient ground within the 
meaning of Order 9, Rule 13, C. P. C. 


But that case appears to me to say 
little on this point and more against 
the petitioner’s :contention. That case 


decides shat even in a case where there 
is sufficient cause existing for setting 
aside the ex parte decree, the Court 
should not set aside the ex parte decree 
without imposing a condition for pay- 
ment of day costs. In other words, that 
judgment holds absense of a party to 
Court proceedings to be an absolute 
wrong. Thus understood, the ratio of 
that case would! work against the de- 
fendant-respondent, because in the case 
under revision the Court below did not 
make .any order regarding payment of 
day costs. 


9. I do not intend to add to the dif- 
ficulties of the busy practitioners who 
are devoted to law and still treat the 
practice of Jaw as a jealous mistress. 
I realise that the English rule would 
work some hardship in our situation. 
But the language of Order 9, Rule 13, 
€. P. ÇC. does not appear to me to per- 
mit any other meaning to be ` given. 
Further, in the moffussil Courts, 
system of giving fixed dates for hearing 
the eases is prevalent. The archaic 
practice of listing large number of .cases 
is happily not followed in the moffussil 
Courts. In ` those circumstances it 
should not normally be difficult for the 
busy practitioners to avoid these awk- 
ward. situations of not being present in 
a Court even for a fourth adjournment. 


10. Having found that the going is 
too heavy for his client. Mr. Bhimsen 
suggested that this matter may be dis- 
posed of on some terms. I consulted 


y 


the ` 


y 


1981 


the petitioner’s courisel and. I -set: down 
the following terms. . 
11. If the respondent-defendant de- 


“* posits a sum.-of Rs. 15,000/- within four 


— 


A 


» tions 12. (1), 34 — 


weeks from the day this order reaches 
the, Court below, the order of the, ‘trial 
Court setting aside the ex parte decree 
will ‘stand. But there would be a direc- 
tion to the trial Court to hear the argu- 
ments of the ‘defendant on the question 
of mesne profits and... pass a final order 
and decree within two weeks from the 
date of the deposit of the money by the 
defendant. On the other hand,. if the 
. defendant-respondent fails. to deposit 
the said sum within the aforesaid .period 
of time, the order of the. Court below 
setting aside the ex parte decree would 
be deemed to have been set aside. by 
, this Court reviving the final decree al- 
‘ready passed. The C. R. P. is ordered 

accordingly. No costs. 
~ Order accordingly. 





AIR 1981 ANDHRA PRADESH 203 - 
ALLADI KUPPUSWAMI, C. J. AND 
JEEVAN REDDI, J. 

Sri Vijaya Cotton Traders and others, 
Petitioners v. State of Andhra Pradesh 

and others, Respondents. 

Writ Petn. No. 193 of 1980 ete., batch, 
D/- 13-3-1981. 

(A) A. P, (Agricultural Produce and 
Livestock) Markets Act (16 of 1966), 
Sections 34, 12 — Enhancement of 
market fee — Amendment of bye-laws 
_of Market Committee: — Previous sanc- 
` tion of Director — Not necessary when 
Director himself suggested all Commit- 
tees in State to adopt Bye-law for im- 
creasing market fee — Directors sug- 

~ gestion: should be regarded: as previous 
sanction —— Fhe Act and Rules do not 
prescribe any particular form of givin 
Sanction. AIR 1966 Raj 142_ Distanted 
from. AIR 1959 Raj 75, AIR 1958 Andh 
Pra 354 (FB) and (1972) 1 Andh WR 216 
Disting. ; , (Paras.14 to 18) 


(B) A. P. (Agricultural Produce and 
Livestock) Markets Act (16 of 1966), Sec- 
Enhancement of 
market fee from ‘2% to 1% — Adop- 
tion of uniform rate by all Committees 
in State on suggestion of Director — 
Does not amount to abdication of power 
by Committee or non-application of 


EY/EY/C390/81/DVT 


Sri Vijaya Cotton 
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mind by its members — General im- 
creasc held justified as. large part was 
required - for acquit purpose, 
(Para 19) 
(Cc) “AL P, (Agcicultaral Produce and 
Livestock) - Markeis -Act (16 of 1966), 
Section 12 a —, Market fee, — Enhance- 
ment from ‘2% to 1% — Neither ex- 
cessive nor disproportionate .to_ services 
rendered by Market Committees in view 
of proposed acquisition and development 
of market sites — Proportion of ser- 
vices’ rendered cannot be worked out 
with mathematical precision. (Constitu- 
tion of India, Art. 265). AIR 1975 SC 
846 Disting. ` m (Paras 21, 22) 
(D) A. P., ‘(Agricultural Produce and 
Livestock) Markets Act (16 of, 1966}, Sec- 
tion 12 (1) — ‘Market fee’ — Services . 
rendered not only in market. area but 
also outside’ it — Fee not ‘invalid on 
that ground if services are correlated to 
transactions in market area. AJR 1980 
SC 1008 and AIR, 1976 Andh Fra 193 
Rel. on. . (Paras 23, 24) 


(Œ) A. P. (Agricultural Produce and 
Livestock) Markets Act (16 of 1966), Sec- 
tion 4 (3) (¢) and (4) — Market. area 
and notified market area — Notified 
market area covering area within radius 
of 8 Kms. — Not’ contrary to law on 
ground that it is ‘too widely demarcat- 
ed — Only. limitation is that Notified 
market area” must be adjoining the 
market area, . (1936) 1 Ch. D 430 Dis- 
ting. : (Paras 25, 26) 

(Œ) A. P.. {Agricultural Produce and 
Livestock) Markets Act (16 of 1966), 
Sections 2 (i), 12 (1), 34 — Agricultural 
produce — Definition of — Both cotton 
seed and rice are agricultural produce, 

“Cotton seed” is a’ thing ~ produced 
from land in ‘the course of horticulture, 
It is only removed from cotton by a 
particular process; but both cotton as 
well as seed are-:things produced from 
land in the course of horticulture. 
Therefore, levy of market fee. on cot- 
ton seed is not ultra vires rule-making 
power, . (Para 28) 

: Similarly, rice is found in and is a 
part of the paddy produced in the 
course of agriculture and hence it js’ a 
thing. produced from land in the course 
of agriculture within the meaning of 
Section 2 (i). In view of the notifica- 
tion D/- 27-4-1978 if paddy has already 
been subjected to levy of market fee, then 
no market fee should be levied im re- 
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spect of sale or purchase of rice. ILR 
* (1975) Andh Pra 462 Followed. 


(Paras 29, 31) 


(G) A. P. (Agricultural Produce and 
Livestock) Markets Act (16 of 1966), Sec- 
tion 2 (i) — Agricultural. produce — De- 
finition of — Expression ‘produce of 
like nature” — Interpretation of —~ 
Agricultural produce whether processed 
or unprocessed are included in the de- 
finition. 


It cannot be said that the expression 
‘either processed or unprocessed’ occur- 
ring in Section 2 (i) only qualifies the 
words forest produce or other produce 
of like nature and therefore ‘produce of 
like nature’ referred to therein, would 
‘only be produce ejusdem generis with 
‘forest produce and it is only forest pro- 
duce and produce of like nature which 


processed or unprocessed . would be : 
‘agricultural produce’. The -expression, 
‘produce of like nature’, qualifies not 


only forest produce but also the previ- 
ous words viz., ‘anything produced from 
land in the course of agriculture or hor- 
ticulture’ and such things would be agri- 
culture produce, whether they are pro- 
cessed or unprocessed. (Para 30) 


(H) A. P. (Agricultural Produce ‘and 
Livestock) Markets Act (16 of 1966), 
Section 7 (6) — Section does not infringe 
Art. 19 (1) (g) of the 
Does not impose. unreasonable restric- 


tion — Section is not applicable to lrans-. 


actions of domestic consumption. (Con- 
‘stitution of India, Art. 19 (1) (g) and (6). 
(Para. 33) 


(I). A. P. (Agricultural Produce and 
Livestock) Markets Act (16 of 1966), Sec- 
tion 12 (1) — Market fee — Leviable 
only on purchase or sale of agricultural 
produce — Cannot be demanded when 


goods enter check post. (Para 34) 
Cases . Referred: Chronological Paras 
AIR 1980 SC 1008 12, 21, 23, 24,.34 
` AIR 1976 Andh Pra 193 24 
AIR 1975 SC 846: 1975 Tax LR 1455 - 22 
ILR (1975) Andh Pra 462 29, 31 
(1972) 1 Andh WR 216 18 
AIR 1966 Raj 142 16 
AIR 1962 SC 1517 33 
AIR 1959 SC 300 “12, 33 
AIR 1959 Raj 75 f 15, 16 
AIR 1958 Andh Pra 354- (FB) 17 
AIR 1954 SC 282 12 


(1936) 1 Ch D 430: 155 LT 281. Ecclesias- 
tical Commiissioner for England’s -Con- 
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Constitution — — 


: consideration, 


A.LR. 


veyance and The Law of Property Act 
1925, In Re 26 


D. Sudhakara Rad, V. Raghunatha Rao, 


G. R. Subbarayan, D. V. Reddi Pantulu, ` 


P. Venkatarama Reddy, T. Ramam, `P. 
Krishna Reddy, B. V. Ramamohan Rao, 
S. Venkata Reddy, M. V. Ramana 
Reddy, K. N. Jwala, P. Rajagopala Rao, 
N. Rajeswara Rao, M. Jagannadharao, 
I. Koti Reddi, P. Babul Reddy, C. Poor- 
naiah, Siddadhasankar Roy, V. Jaganna- 
dha Rao, Shaik Sardar, G. Krishna 
Murty, E. Kalyana Ram, A. Hanumantha 
Rao, for Petitioners; Advocate General 
and Gov. Pleader for Food and Agricul- 
ture, on behalf of the State Govern- 
ment in all petitions and R. Narasimha 
Reddy, Standing Counsel for Marketing 
Committee on bekalf of the Marketing 
Committee in all the petitions, D. Jaya- 
ram, Upendralal Waghray, for Respond- 
ents. 


ALLADI KUPPUSWAMI, €. J.:— 
The petitioners in these Writ Petitions 
are merchants carrying on business in 
various parts of Andhra Pradesh. The 
main prayer in these Writ Petitions is 
to declare the Notification dated 21-1- 
1978 published in the Andhra Pradesh 
Gazette dated 23-2-1978 as null and 
void aná to direct the concerned Market 
Committees not to ‘collect market fees 
at the rate of 1% :n respect of all noti- 
fied commodities. under -Section 12 (1) 
of the Andhra Pradesh (Agricultural 
Produce and Livestock) Markets Act, 
1966, (referred to in. this judgment as 
the Act! read with Bye-law No. 24 (1) 
of the Bye-laws of the Market Com- 
mittee. 

2. Under Sec. 12 of the Act, the mar- 
ket committee shell levy fees on any 
notified agricultural produce, livestock 
or products of livestock purchaséd or 
sold in the notifieé market area at such 
rate, not exceeding one rupee, as -may 
be specified in the Bye-laws for every 
hundred rupees of the aggregate amount 
for which the notified agricultural pro- 


ma 


` 


duce, livestock or products of livestock . 


is purchased or sold, whether for cash 
or deferred payment or other valuable 


market committees initially 
for the levy of market fees at 0-25 Ps. 


per cent. Subsequently it -was increased 
to 0.50 ps. Under Section 34 of the: 
Act, a market Ccmmittee ‘may, in re- 


The. bye-laws of all- the ° 
provided | 


x 


spect of the notified area for which /it - 


3 ree 


a 


= market fee of 0-50 p.%. 


~. Director -of Marketing, 


‘Board for the- purpose of 


“uary, 
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was constituted, with the prévious sanc- 
tion of the Director of Marketing, make 
bye-laws for the regulation of the busi- 
ness and the conditions of trading there- 
in. Section 33 of the Act enables the 
Government to make rules for carrying 
out the purposes of the Act. By Rule 
86-D of the rules framed under. the Act, 
it was provided that there. should Je a 
State Agricultural Marketing Adv-sory 
tendering 
advice to the Government in all matters. 
relating to the utilisation of Central 
Market Fund for the general improve- 
ment of the markets in the State, to 
consider different problems ‘of the mar- 
ket committees arising out of the en- 
forcement of the Act and the rules and 
to tender necessary advice from time 
to time. to review the working of regu- 
lated markets in general and suggest 
measures to bring about uniformity in 
marketing practices in‘: all the regalat- 
ed markets. 


3. The State Advisory. Board at its 
meeting held on 27th and‘ 28th of Jan- 
1976 resolved to recommenc the 
enhancement of the existing rate of 
market fees to 1% so as to enable the 
market committees: to build up adecuate 
finances to meet the increasing cos: to- 
wards land acquisition and _ estaklish- 
ment of markets with all modern infra- 
structure facilities. The -Director of 
Marketing accordingly. addressed a let- 
ter No. Re. I (2) 736/76 dated 16-2-1976 
to all the Agricultural] Market Commit- 
tees in the Andhra Pradesh State. in- 
viting their attention to the resolation 
of the Advisory Board and requesting 
them to place the proposals of the en- 
hancement of the existing rates of nar- 
ket fees to Re. 1-00% ad valorem before 
the market committees and communi- 
cate the consent of the committee for 
the enhanced rate under ‘Section 12 (1) 
of the Act of 1966 read with bye-law 
No. 24 (1) of the Market Committee Bye- 
laws. Accordingly each market 20m- 
mittee passed a resolution accepting the 
recommendations of the Advisory Board 
and resolving to. enhance the marke: fee 
to Re. 1-00%. They also requested the 
Director for necessary sanction and ap- 
proval of the existing Bye-law -24 (1) 
of the Market Committee which hai at 
that time provided for levying >of a 
Thereafter the 
impugned notification was issued by the 
‘approving - the 
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amendment ‘to the existing Bye-law 24 


` (1) of the Market Committees, which is 


in the following terms: 
AMENDMENT 


`.. For the existing Schedule under. Bye- 


law 24 (1). the following shall be sub- 


stituted, namely :— 











SCHEDULE 
SI No. Notified Rate of Market 
Commodities. Fee in Rupees 
per cent. 
_1, All notified Commodities, Re. 1% 
2  Liyestock. Re. 1% 





4. in pursuance of this notification, 
the market committees began. to levy 
market fee at the rate of 1%. This led 
to the filing of these Writ Petitions by 
the aggrieved merchants in various parts 
of the State of Andhra Pradesh ques- 
tioning the validity of the Notiftcation 
and praying for the issue of an appro- 
priate Writ directing the market com- 
mittees not to levy end collect market 
fees at 1%. 


5. Before dealing k the several 
contentions raised by the Writ Petition- 
ers in support of their Writ Petitions, 
it is desirable to set out the relevant 
provisions: of the Act. Act No. 16 of 
1966 was enacted to consolidate and 
amend the law relating to the regulation 
of purchase and sale of agricultural 
produce, livestock and products of live- 
stock and the establishment of markets 
in connection therewith. Under Section 3 
of the Act, the Government is empower- 
ed to declare their intention of regulat- 
ing the purchase and sale of such agricul- 
tural produce, livestock or products of 
livestock in such area as may be specified 
in such notification. The area’so notified 
is called a ‘notified area’, vide Section 2 
(xi) of the Act. After considering the-ob- 
jections and suggestions, the Government 
is authorised to publish a final notifica- 
tion declaring the area to.be a ‘notified 


-area’. The Government also, under Sec- 


tion 4, is empowered to constitute a 
Market Committee for every notified area 
which shall be-a body corporate having 
perpetual succession and a common seal. 


-The duty of enforcing the provisions of 


the Act and the Rules and Bye-laws is 
entrusted to the market committee under 
Section 4 (2) of the Act. Section 4 (3) 
empowers’ the market committee” to 


‘establish in the. notified area such num- 
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ber of markets as the Government may, 


from time to time direct for 
the purchase of any notified 
agricultural produce, livestock or 


products of livestock and shall provide 
such facilities in the market as may be 
specified by the Government from time 
to time. Similarly, under Section 3 (b), 
the market committee may establish 
markets for the purchase and sale, solely 
of vegetables or fruits: Under Section 3 
(c), the market committee shall declare, 
by notification, the limits of every market 
established by it, and this is known as 
the ‘market area.’ After the establish- 
ment of a market by the committee, the 
Government, under Section 4 (4), ‘shall 
declare the market area and such other 
area adjoining thereto as may be specified 
in the notification, to be a notified market 
area. > 
6. Section 7 of the Act, is in the fol- 
lowing terms: Trading etc., in notified 
' agricultural produce, livestock and pro- 
ducts of livestock in the notified area: 
(1) No person shall, within a notified 
area, set up, establish or use, or continue 
or allow to be continued, any place for 
the purchase, sale, storage, weighment, 
curing, pressing or processing of any 
notified agricultural produce or products 
of livestock or for the purchase or sale 
of livestock except under and in aceord- 
ance with the conditions of a licence 
granted to him by the market committee: 
Provided that the market committee 
may exempt from the provisions of this 
sub-section any person who carries on 
the business of purchasing or selling any 
notified agricultural produce, livestock 
or products of livestock not exceeding 
such value as may be prescribed: 
Provided further that a person selling 
notified agricultural produce, livestock or 
products of livestock grown, reared or 
produced by him, shall be exempt from the 
provisions of this sub-section, but the 
Government may, for special reasons. to 
be recorded in writing, withdraw such 
exemption in respect of any such person. 
XX XX XX 
(2} Nothing in sub-section (1) shall ap- 
ply to a person purchasing notified agri- 
cultural produce, livestock or products of 
livestock for his own domestic consump- 
tion. 


(3) omitted as unnecessary. ~ xx xx 
(89). EX XX 
(5) XX XX 


(6) Notwithstanding anything in sub- 
section (1) no person shall purchase or 
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sell any notified agricultural produce, 
livestock and products of livestock in a 
notified market area, outside the market 
in that area. ` 


7. Section 12 is the most important 
section in connection with these writ 
petitions and may be- set out in full: 

12. Levy of fees by the market com- 
mittees:— ` ' 

(1) The market committee shall levy 
fees on any notified agricultural produce, 
livestock or products of livestock pur- 
chased or sold in the notified market 
area at such rate, not exceeding one 
rupee, as may be spėcified in the bye- 
laws for əvery hundred rupees of the 
éeggregate amount for which the notified 
egricultural produce, livestock or products 
of livestock is purchased or sold, whe- 
ther for cash or deferred payment or 
other valuable consideration. 


Explanation I:— For the purposes of 
this section, all notified agricultural pro- 
duce, livestock or products of livestock 
taken out of a notified market area shall, 
unless the contrary is proved, be pre- 
sumed to have been purchased or sold 
within such area. 


Explanation TI:—- In the determina- 
tion of the amount of fees payable under 
this Act, fractions of ten paise equal to 
or exceeding five paise shall be counted 
és ten paise and other fractions of ten 
paise shal! be disregarded. 


(2) The fees referred to in sub-sec- 
tion (1) shall be paid by the purchaser of 
the notified agricultural produce, live~ 
stock or products of livestock: 

Provided that where the purchaser can- 
not be identified, the fees shall be paid 
by the seller. 

8. Section 14 provides for the fund 
called “Market Committee Fund” = in 
which all monies received by the market 
committee shall be paid into a fund call- 
ed the Market Committee Fund all ex- 
penditure incurred by the Committee 
under the Act, shall be defrayed out of 
the said fund. Section 14 also provides 
that the surplus if any may be invested 
in such manner as may be prescribed. 
Sec. 15 enumerates the purposes for 
which the Market Committee Fund may 
be expended 

9. Section 16 provides for a Central 
Market Fund for the whole of the State, 
Every market committee has to contri- 
bute ten per cent of its annual 
to the Central Market Fund, which is 
vested in the: Government. Sec. 16 (2) of 


income . 


pw 
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the Act enumerates the purposes for 
which the fund may be administered and 
applied by the Director of Marketing. 


10. In exercise of the powers ‘confer- 
red by Section 33 of the Act, rules have 
been framed in G. O. Ms. No. 1900 Food 
and Agriculture (Legislation) dated 17th 
October, 1969. Chapter IV..of the rules 
deals with the powers and functiors of 
the market committee, and Chapter V 
deals with the regulation and trading. 
Chapter VI relates to the levy and col- 
lection of market fees, and Chapter “JIII, 
with market committee works. 


11. The main contention of the peti- 
tioners in these Writ Petitions is that 
the levy of market fee at the rate of 
Re. l/- per cent, is invalid as the’ said fee 
does not satisfy the tests of a valid fee as 
laid down in the: decisions of the Sup- 
reme Court and of this Court and other 
High Courts in India 


12. The distinction between a tax and 
a fee has beén clearly set-out in in- 
numerable decisions of- the Supreme 
Court, the earliest of which is the weli- 
known case of Shirur Mutt in H. E E. 
Madras v. L. T. Swamiar' of Shirur Mutt, 
ATR 1954 SC 282. Subsequent to this 
decision, the Supreme Court had occasion 
to consider the characteristics of a fee :m 
a number of cases. It is sufficient how- 
ever, to refer only to those decis.ons 
which deal with market fees. In Arima- 
chala Nadar v. State of Madras, AIR 1959 
SC 300 dealing with the Madras Commer- 
cial Crops Markets Act, the Supreme 
Court observed that the Act, Rules and 
the Bye-laws framed thereunder, have a 


long-term target of providing a network | 


of markets wherein facilities for correct 
weighment are ensured, storage accem- 
modation is provided, and equal powers 
of bargaining ensured, so that the grew- 
ers may bring their commercial crop: to 
the market and sell them at reasoncble 
PTICES. 00... ccaeeceeees The result of the m- 
plementation of the . Act would be to 
eliminate, as far as possible, the middle- 
men and to give reasonable facilities for 
the growers of commercial eropsto secre 
best prices for their commodities. Enect- 
ments similar to the Madras Commercial 
Crops Markets Act, have been made in 
almost all the States in India including 
the State of Andhra Pradesh. The vali- 
dity of these enactments and the marxet 
fee levied in pursuance of such enact- 
ments, has been the subject of attack in 
a number of cases. It is unnecessary to 
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deal with all the decisions in ‘regard to 
market fees in view of the elaborate and 
extensive discussion on the subject in the 
very recent decision of the .Supreme 
Court in Kewal Krishan v. State of Pun- 
jab, AIR 1980 SC 1008... After reviewing 
all the prior decisions, the Supreme 
Court summarised the principles for 
satisfying the tests for a valid levy of 
market fees on the agricultural produce 
bought or sold by licensees in a notified 
market area as follows:— 


(1) The amount of fee realised must be 
earmarked for rendering services to the 
licensees in the notified market area and 
a good and substantial portion of it must 
be shown to be’ expénded for this pur- 
pose, ~” ; 

(2) That the services rendered to the 
licensees must be in relation to the trans- 
action of purchase or sale of the agricul- 
tural produce. 

(3) That while’ rendering services in 
the market area for the purpose of faci- 
litating the transactions of purchase and 
sale with a view to achieve the objects of 
the marketing legislation it is not neces- 
sary to confer the whole of the benefit on 
the licensees but some special benefits 
must be conferred on them which have 
a direct, close and reasonable correlation 
between the licensees and the transac- 
tions. 

(4) That while conferring some special 
benefits on the licensees it is permissible 
te render such service in the market 
which may be in the general interest of 
ail concerned with the transactions tak- 
ing place in the market. 

(5) That spending the amount of 
market fees for the purpose of augment- 
ing the agricultural produce, its facility 
of transport in villages and to provide 
other facilities meant mainly or exclu- 
sively for the benefit of the agrieulturists 
is not permissible on the ground that 
such services in the long run go to in- 
crease the volume of transactions in the 
market ultimately benefiting the traders 
also. Such an indirect and remote benefit 
to the - traders is in no sense a special. 
benefits to them. 

(6) That the element of quid pro quo 
may not be possible or even necessary, 
to be established with arithmetical ex- 
actitude but even broadly and reasonably 
it must be established by the authorities 
who charge the fees that the amount is 
being spent for rendering services to 
pat on whom falls the burden of the 
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(7) Ai least a good and substantial 
portion of the amount collected on 
account of fees, may be in the neighbour- 
hood of two-thirds or three-fourths must 
be shown with reasonable certainty as 
being spent for rendering services of the 
kind mentioned above. 


In the light of these principles it has 
to be seen whether the levy of market 
fee at Re. 1/- per cent by the various 
Market Committees, with which we are 
concerned, is valid and whether the 
above conditions laid down by the Sup- 
reme Court are satisfied, in the present 
case. ; 


13. Before dealing with the main con- 
tention, it would.be convenient to deai 
with certain arguments addressed on 
behalf of the petitioners in regard to the 
amendment of the bye-law No. 24 (1) by 
each of the Market Committees. 


14. It is submitted on behalf of the 
petitioners that under Section 34 of the 
Act, the Market Committee is empower- 
ed to make bye-laws with the previous 
sanction of the Director of Marketing. In 
this case, no such previous sanction was 
obtained and hence the 
Bye-law No. 24 (l) is contrary to Sec- 
tion 34 of the Act, and is therefore invalid. 
It has already been stated that the Direc- 
tor of Marketing addressed a letter on 
16-2-1976 to all the Agricultural Market 
Committees in the State of Andhra Pra- 
desh inviting their attention to the reso- 
lution of the State Advisory Board at its 

‘meeting held on -27th and 28th January, 
1976 to recommend enhancement of - the 
existing rate of market fee to Re. 1/- per 
cent and requesting the Market Commit- 
tees to communicate their consent for 
enhancing the rate and amending the 
Bye-law No. 24 (1) accordingly. In pur- 
suance of this letter; each Market Com- 
mittee passed a resolution resolving: to 
enhance the market fee to Re. 1/-% and 
requesting the Director to. accord neces- 
sary. sanction and approval for the 
amendment of the existing Byé-law 
No. 24 (1). The Director, thereupon issued 
a Notification approving the amendment. 
Having regard to the above facts it is 
argued that there was no previous sanc- 
tion by the Director to the amendment 
of the bye-law as required, by Section 34 

- of the Act. All that happened was that 
the Director merely wrote a letter to the 
Market Committees suggesting the en- 
hancement.of the market .fee ‘and the 
amendment of the bye-law; the Market 
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Committees thereupon passed a resolu- 
tion to that effect and thereafter the 
Director approved the amendment to the 
bye-law. It is therefore clear according 
to the petitioners that there was no pre- 
vious sanction for the amendment of the 
bye-law of the Director as required by 
Sec. 34. We are unable to agree with this 
contention. We consider that the com- 
munication of the Director dated 16-2- 
1976 requesting the Committees to en- 
hance the market fee to Re. 1/- per cent 
and communicate their consent to en- 
hance the market fee and to amend the 
bye-law, should be regarded as the pre- 
vious sanction of the Director for the 
amendment of the bye-law. The Director 
himself has suggested that the market 
fee should be enhanced to Re. i/- per 
zent and the bye-law should also be 
amended to give effect to such increase. 
We see absolutely no reason why the 
letter containing that suggestion should 
not be regarded as‘a previous sanction 
for the amendment of the bye-law. 


15. Sri V. Jagannadha Rao, who ap- 
peared for the petitioners in some of the 
Writ Petitions drew our attention to 
Jethmal v. State of Rajasthan, AIR 1959 
Raj 75. Under Section 64 (1) of Rajasthan 
Panchayat Act, it was necessary to ob- 
tain previous sanction of the Govern- 
ment before imposing a tax. In the case 
before the Rajasthan High Court, the 
Panchayat passed a resolution for the im- 
position of tax, invited objections, con- 
sidered them and asked the Government 
for sanction. It was held that such a sanc- 
tion could not be previous sanction with- 
in the meaning of Section 64 (1) of the 
Rajasthan Panchayat Act. It was observ- 
ed that the Panchayat, as soon as it 
wishes to impose a tax, should communi- 
cate its wishes to the Government and 
must get the sanction of the Govern- 
ment to take steps for the imposition of 
the tax and follow.the procedure’ provid- 
ed for such imposition. It is only when 
the sanction of the Government is re- 
ceived that the body imposing the tax is 
authorised to take steps for publication 
of the tax intended to be imposed and 
for inviting objections to the tax. There- 
after it has to consider the objections and 
finally decide whether it would impose 
the tax and at what rate.: When this is 
decided, the final proposal is again sub- 
mted.to Government for sanction and 
on receipt of the second sanction, the 
tax can be imposed from such date as 
may be fixed under the law. As the pre- 
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vious sanction was not obtained as.re- 
quired by Section 64 (1), it was held that 
the imposition of the tax by the Pancha- 
~ struck down. We do not 
think that the above decision has any 
application to the facts of the present 
case. As pointed out, the Director wrote 
a-letter on 16-2-1976 suggesting that the 
Market Committees should impose a fee 
of Re. 1/- per-cent and amend the bye- 
law No. 24 (1) accardingly; and this can 
legitimately be considered as a previous 
sanction by the Director. The Act or the 
Rules do not prescribe any particular 
form .in which sanction should be given 
and we are satisfied that the communica- 
tion addressed by the Director on 16-2- 
1976, can be considered to be a sanction 
within the meaning of Sec. 34 of the Act. 


16. Another decision relied upon by 
the petitioners in this connection is Bhi- 
kam Chand v. State, AIR. 1966 Raj 142, 
150 where that High. Court had to con- 
sider the validity of bye-laws made under 


Section 37 of the Rajasthan Agricultural 


Produce . Markets Act, which is similar to 
Act No. 34 of the Andhra Pradesh (Agri- 
cultural Produce and Livestcck) Markets 
Act. In that case, the Director of Agricul- 
ture sent the model bye-laws as approved. 
by him and requested the Market Com- 
mittees to frame bye-laws accordingly. 
The model bye-laws were then consider- 
ed by various Market Committees and 
they purported to pass them. The learn- 


.ed Judges held that the several Market- 


ing Committees have to first apply their 
mind to the model bye-laws and after 
making changes wherever they consider- 
ed it necessary, to seek the previous 
sanction of the competent authority. 
Thereafter, on receipt of the sanction, it 
was for the Marketing Committees again 
to consider and pass the bye-laws in the 
light of the previous sanction that they 
might have received, As this was not 
done, it was held that the bye-laws were 
null and void. The decision in Jethmal 
v. State of Rajasthan (AIR 1959 Raj 75) 
(supra), was. followed. We do not agree 
with the observations of the: Rajasthan 
High Court that it is necessary for 


.jthe Market Committees to first’ consider 
“ithe -bye-laws suggested by the- 


‘Director, 
then make amendments-and . again sub- 


mit them to the Director for approval in’ 


every case. 
17. There is no warrant. for suh a. 
procedure in thè Act or the ‘Rules, 
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ther the facts .in the present case are 
distinguishable. We are not here concern- 
ed with the case-of the Committees con- 
sidering.a whole set of bye-laws. All 
that was recommended to them .was the 
increase of market fee from 0-50. ps. or 
half a rupee per cent to one rupee per 
cent. It was a simple matter. which the 
Market Committees had to: consider in- 
the light of the recommendations of the 
State. Advisory Board and the com- 
munication of the Director and if they 
agreed with such a course, their action 
in amending the bye-law cannot be said 
to be invalid on the ground that there 
was no previous sanction of the Director. 
A reference was also made to the decision 
in Sreerammulu Chetty v. The State, AIR 

1958 Andh.Pra 354 (FB), in which the 
Court had to-consider Sec. 19 (4) of the 
Madras General Sales Tax Act which 
provided that certain rules are to be 
made only after previous publication, 

The decision has no application to the 

facts of the present case. 


18. Reliance was also placed on the 
decision of this Court in Minerva Talkies 
v. State of Andhra Pradesh, (1972) 1 
Andh WR 216 where a Bench of this 
Court had to consider Section 81 (1) (b) 
of the Andhra Pradesh Municipalities 
Act which provided that “Every: Council 
may, by resolution, and with the previous 
sanction of the Government also levy a 
tax on’ advertisements.” In that case, the 
Government issued a G. O. in the follow- 
ing terms: 


“In the circumstances stated ‘by the 
Director of Municipal Administration in 
his letter second read above (R. O. G 
No. 79955/67 dated 20-10-1967) the Gov- 
ernment hereby accord sanction as re- 
quired under clause (b) of sub-section (1) 
of Section 81 of the Andhra Pradesh 
Municipalities Act, 1965, to all the Munici- 
pal Councils in the State for the levy of 
a tax on advertisements with effect from 
1-4-1968 subject to the rules issued with 
the G. O. first read above (G. O. Ms, 
No. 470, M. A, -dated 24th July, 1967) 
The Municipal Council shall however, 
pass a resolution for- the purpose before 
the tax is levied.” pr 


Thereafter a resolution was passed by ` 
the Municipality. This resolution was - 
struck down on the ground that there ` 
was no previous sanction for it. It was . 
observed that admittedly at ‘the tima ¢ 
when the said G, 9r „was issued, there *. 
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was no resolution passed: by any Munici- 
pality. The Kakinada Municipality had 
not any ocedsion to consider the question 
as to. whether tax on advertisements 
should be levied or not. It is only in pur- 
suance of. this G. O. that the Munici- 
pality published a notice in the papers 
inviting objections and after considering 
the objections. the impugned resolution 
was passed. This resolution was admit- 
tedly not forwarded to the Government 
for sanction. The contention of- the advo- 
cate appearing for the Government, that 
a: previous: general sanction as was ac- 
corded in the G. O. was. sufficient, was 
negatived. It was held that the approval 


or sanction. must have been prior to the- 


levy of the tax and the process suggested 
in Section 81 could not be topsy-turvied 
by giving a direction. The distinction be- 
tween direction and sanction. must be 
clealy borne in mind. In our view, the 
facts in the present case are distinguish- 
able. This is not a case where the Statute 
requires previous sanction of the Gov- 
ernment for an imposition. Section 3A 
deals with making of bye-laws and pro- 
vides that the Committee should do so 
after obtaining the previous sanction. 
Further in this case there was already a 
bye-law authorising imposition of market 
fee at a particular rate and the suggestion 
of the Director of Marketing in this case 
was only that the market fees should be 
enhanced. The suggestion was accepted 
and the bye-law was amended and again 
it was sent to the Director of Marketing 
Committees who approved the amend- 
ment made to the existing bye-law by the 
(Market Committee. In these circum- 
yo it is legitimate to treat the com- 
munication of the Director as a previous 
\sanction within the meaning of Sec- 
\tion 34. 


19. Another submission that was made 
in this connection was that as the market 
fee imposed has to be commensurate 
with the services rendered, and as the 
services rendered by each Market Com- 
mittee may vary from Committee to 
Committee and. from time to time, each 
“Market Committee has to consider inde- 
pendentiy what the fee should be and 
then make a bye-law for imposing that 

N devy. On the other hand in this case, all 
the Market Committees made a uniform 
levy `of 1%, following the direction of the 
Director`of Marketing. This would show 
that the Market Committees did not apply 
their minds at all and they merely pro- 
ceeded on the footing that it was their 
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duty to obey implicitly the directions of 
the Director of Marketing, and increased 
the fee to 1% from ‘2%. It was argued 
that under the Act, the. duty ‘of. levying 
market fee is entrusted: to the Market 
Committee and that authority cannot act 


on the dictation of a higher ~. authority, 
thus abdicating its functions. We are not 
inclined to agree with this submission. 


From the mere fact that the Market Com- 
mittees agreed with the suggestion made 
by the Director of Marketing, it does not 
follow that .they did not.: . apply ` their 
minds. We find that this suggesaion was 
placed before the Committees and it was 
discussed and passed by the Committees. 
We have no reason to assume that they 
did-not apply their minds independently 
and merely followed the direction of the 
Director of Marketing. On the other hand, 
in the case of the resolution passed by 
the Nizamabad Market. Committee, for in- 
stance, we find that one member had op- 
posed the suggested increase. This clear- 
ly shows that there was a discussion and 
different opinions were expressed but 
ultimately the suggestion was accepted. 
With reference to the -contention that 
there was a uniform increase by the 
Market Committees irrespective of the 
different circumstances existing in each 
Market Committee and the difference in 
the services rendered by the Market 
Committees, it has to be noticed that this 
general increase became necessary in 
view of the increase in the price of land 
as well as in the cost of buildings. A 
large part of the expenses of all the 
Market Committees, is being spent for 
acquiring sites for the Markets, con- 


‘structing buildings thereon, laying roads 


and providing equipment for weighment 
etc. As there has been a uniform increase 
in the price of land, cost of construction 
of buildings etc.. throughout the State, it 
naturally became necessary for all the 
Market Committees to increase the rate 
of fees from 12% to 1%. The need for the 
increase viz. the rise in prices of land, 
buildings. and commodities ete., was com- 
mon to all the Market Committees and 
therefore there was a uniform increase. 
The criticism, that all the Market Com- 
mittees uniformly increased the levy to 
1% without any distinction being made 
between the needs of the SOR eOee!, is 
not justified. 


20. We now turn to the main conten- 
tion urged on behalf of the petitioners 
that the levy of market fees at 1% is ex- 
cessive and out of.all-proportion to the 
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services rendered by the “Market: Com- 
muttees to the traders from whom the 
fee is collected and is therefore ultra 
vires, Sri Siddartha: Shanker Ray who ad- 
dressed the main arguments. on this 
-aspect, appeared for the Nizambad Market 
Committee. He submitted that there is 
nothing to show that the fee collected at 
the rate of 1% was necessary to meet 
requirements.of the Market Committee 
to render. services to traders and that no 
facts have been ‘placed to ‘satisfy the 
Court as to how the money was to be ap- 
plied and what factors were taken into 
account for increasing the fee. On the 


other hand he submitted that even the | 


statement of accounts ‘filed by the 
Market Committee, showed that there 
was a huge surplus and that the annial 
expenditure was much less than the in- 
come derived by. levying’ the fée at 1%. 
He also stated that there is no clear 
enumeration about‘the special services 
to be rendered, that there was no proper 
budget giving the estimated income. and 
expenditure and that there were no con- 
crete plans or works to be ‘undertaken in 
the near future. He drew our attention 
to the statement showing the details of 
income and expenditure for the three 
years 1977-78 1978-79 and .1979-80. This 
statement shows that there was a closing 
balance of about 39 lakhs of rupees at 
the end of the year 1977-78, about 51 
lakhs of rupees at the end of 1978-79 and 
about 66 lakhs of rupees at the end of 


1979-80. He therefore submitted that this. 


showed that the income dervied from the 
fees at 1% was out of all proportion to 
the expenditure incurred by the Market 
Committee, 


21. In the counter affidavit filed on 
behalf of the Market Committee, it is 
stated that the Committee has taken “up 
constructional works- with a spillover 
for 1978-79. estimated. at. over: 16 lakhs 
of rupees and new works-have-to be com- 
pleted worth. about 21 lakhs of rupees, 
The expenditure for development of 


eastern side yard portion of Shradhanand - 


Gunj, Nizamabad, -came to nearly 24 
lakhs of rupees and of the Western Side 
yard at 134 lakhs of- rupees, It is. stated 
that for the year 1977-78, the Committee 
got a total income of. about 18 lakhs -of 
rupees by way of market fees and licence 


fees and the expenditure ‘was nearly 16. 


lakhs of rupees..It is further stated that 
the sum of:rupees 39 lakhs-as. balance at 
the end of the year 1977-78, :is not suffi- 
cient to meet the cost of: land. acquisition. 
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In general it is stated that the Committee 
‘is utilising the amount for developmental - 
works .and modern facilities are provided. 


It is true that the Committee was having 


a large balance at the end of the years 
1977-78, 1978-79 and -1979-80 but it must 
not be forgotten that the: establishment 
and development .of a. market is a long- 
acquisi+ 
tion of a site and construction. of -build- 
ings. In cases of land acquisition, it may 
take time for awards being passed and 
compensation being: paid. There is’ also 
the prospect of appeals being filed by the 
owners and compenstation being increas- 
ed by Civil Court on reference and by 
the High Court on appeal. It is also well- 
known that the. cost of land as well as 
construction is increasing at a tremendous 
rate. It is therefore in the interest of 
the Market Committee to have sufficient 
balance to meet.these expenses from time 
to time. It is not always possible to work 
out with mathematical precision the 
amount of fee required for the services 
to be rendered each year and to collect 
only just that amount. which is sufficient 
for meeting the expenditure in that year. 
In some. years, the income may exceed 
the expenditure and.in other years when 
works begin to progress rapidly, the ex- 
-penditure may be far in excess of the in- 
come. It is wrong to take only one par- 
ticular year or.a few years into considera- 
tion and decide. whether the fee is com- 
mensurate with the services rendered or 
whether it is out -of all proportion to the 
services rendered. An overall picture has 
to be taken. In this connection, it has to 
be ‘noticed, as pointed out in the counter 
affidavit that the market fee levied in the 
State is much less than what is levied in 
other States, Even in:the latest decision 
of the Supreme Court in Kewal Krishan 
v. State of Punjab, AIR 1980 SC 1008, the 
levy or fees at 2% was -held to be justi- 
fied and. it was only when the fee was 
sought to be increased to 3%, it was; 
struck down. We are not therefore satis- 
fied, that the fees derived at the rate of 
1% is not: commensurate with the services, 
rendered, 


- 22. = Sri S. S. Rays: strongly relied on 
the decision .of the. Supreme Court in 
State of Maharashtra v, Salvation’ Army, ` 
AIR 1975 SC 846. The Salvation’ Army 
was called upon to pay a contribution of 
2% of the sums which it received from 
various sources under Section 58 ‘of the: 


‘Bombay Public Trusts Act -which. pre- 


scribed. that every public trust. shall ‘pay: 
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to the .Public Trusts’ Administration Fund 
annually such contribution as -may be 
prescribed. It was found that the con- 
tribution at the rate of 2% on the gross 
income of the trusts assumed the charac- 
ter of tax as that merely augmented. the 
income of the Charity Organisation. On 
facts it was found that there was very 
large surplus in the account of the Public 
Trusts Administration Fund. It was 
therefore held that if the Organisation is 
allowed to go on increasing its surplus 
year after year out of the amount of fee 
collected, it would demonstrate that the 
fee levied was unjustifiably dispropor- 
tionate to the serviec rendered. But the 
Supreme Court itself pointed out in the 
same decision, it is not necessary that all 
available surplus in a year or for. some 
years should always go in for reducing 
the rate of contribution for the subse- 
quent year or years. No hard and fast 
rule applicable in all contingencies can 
be formulated. The Court will have to 
look into the nature of the organisation, 
the potentiality for its growth, the mul- 
tiplication in its work consequent on its 
expansion for rendering the services vis- 
ualized by the Act and the necessity for 
capital expenditure in the near future. It 
therefore follows that each case has to 
be decided according to the particular 
facts and circumstances. of that case. As 
we have observed, in this case, the Market 
Committees are still in their infant stages 
and they have considerable developmen- 
tal activities ahead of them and it is 
necessary for them to acquire sites, build 
markets and provide other amenities. It 
cannot be said that in these circumstances 
that the mere existence of surplus for a 
few years, would necessitate a reduction 
in the market fee and at any rate the in- 
crease in the rate of market fees is un- 
called for. While we have considered the 
facts relating to the Nizamabad Market 
Committee, ‘we have also considered the 
cases of other Market Committees which 
are the subject matter of other Writ 
Petitions and the above 
equally apply`to those Market Com- 
mittees, 


23, Another argument that was ad- 
vanced was that in many of these markets, 
` services are rendered not only in the 
market but outside the market areas. It is 
true, as has been held in Kewal Krishan 
. Staté-of Punjab, ATR 1980 SC 1008, 
that the benefit rendered by the Market 
Committee, hasto be corelated to the 
transactions in the market area but that 


Vijaya Cotton Traders v. State 


“Market Committees in West 


observations 


A.I. R. - 


does not mean that all the services. must 
be performed within the market area. 
They may be performed outside but still 
they may be related to transactions with- 
in the area, 


24. In L R. Sons v. State, AIR 1976 
Andh Pra 193, to which one of us viz. 
Jeevan Reddy J. was a party, it was held 
that the services to be rendered and the 
facilities provided by the Market Com- 
mittee extend throughout the notified 
market area without being confined to the 
market area and therefore S. 12 cannot 
be said to be ultra vires on the ground 
that it authorises levy of fees on transac- 
tions taking place outside the markets 
established by the Market Committee. 
though within the notified market. area. 
It may be that in view of the decision 
of the Supreme Court in Kewal Krishan 
v, State of Punjab, AIR 1980 SC 1008 
some of the observations in the judgment 
in I. R. Sons v. State, AIR 1976 Andh 
Pra 193 may be considered to be too 
wide; but we do not find anything in the 
judgment of the Supreme Court which 
is contrary to the view expressed by the 
division bench. that the services to be 
rendered and the facilities to be provided 
by the Market Committee extend through- 
out the notified market area, without 
being confined to the Market area, 


25. In some of the Writ Petitions it 
was argued that the market area and the 
notified market area are too widely de- 
marcated. It was pointed out by the 
learned counsel who appeared. for the 
Godavari . 
and Krishna that in Tanuku, the entire 
Gram Panchayat Tanuku has been noti- 
fied as a market area and an area within 
8 K. Ms. surrounding the Taluk Office 
was notified as the market area. We are 
unable to agree with this contention that 
such a demarcation is contrary to law. 
Under Section 4 (3) (c) of the Act, after 
constituting markets, the Market Com- 
mittee is empowered to declare the 
limits of every market established by it, 
which is referred to as the market area. 
This section does not provide any limita- 
tion in regard to the limits of the market. 
Similarly under Section 4 (4). the Gov- 
ernment has to declare by notification 
the market area and such other area 
adjoining thereto as may be specified in 
the notification, as a notified . market 
area. The only limitation as far as this is 
concerned is that the other area must be 
one adjoining the market area and as 
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long as it is adjourning the market area, 
there is no further limitation prescribed. 


26. Mr. M. Jagannadha Rao, learned 
-counsel for the petitioners in W. P, 
Nos, 5312 to 5326 of 1980 submitted that 
in the case of Alamuru, the notified 
market area is described to be 16 K. Ms, 
surrounding the Panchayat. He sub- 
mitted that an area within 16.K. Ms. dis- 
tance, cannot be considered to be an area 
adjoining the market. He drew our atten- 
tion to Ecclesiastical Commissioner for 
England’s conveyance and The Law ` of 
Property Act, 1925, In Re (1936) 1 Ch D 
430, in which the distinction between the 
expressions ‘adjacent’ and ‘adjoining’ is 
pointed out. It was observed that the 
word ‘adjoining’ means ‘which lies near 
.so'as to touch in some part the land 
which it is said to adjoin. Of necessity 
it connotes contiguity.’ In this case, there 
is nothing to show that the land within 
16 K. Ms, is not continguous with the 
market. We are not satisfied that any of 
the notifications either under S. 4 (3) (e) 
declaring the market area or under See- 
tion 4 (4) of the Act declaring the noti- 
fied market area, are invalid-for any of 
the grounds urged by the petitioners in 
the different writ petitions, 


27. Sri Babulu Reddy who appeared 


in W, P. 3295/77 submitted that the peti- 


tioners were dealers in cotton seeds, that- 


they purchased cotton seeds in large 
quantities within the notified market 
area of Adoni: and that by Circular dated 
19-11-1974, the Market Committee direct- 
ed the petitioner to pay market fee on 


- such purchases. It was argued that cotton 


seeds are product of Kapas and as Kapas 
is already subject to the levy of market 
fee, the levy of fee on seeds would con- 
‘stitute a second levy on an agricultural 
produce which is not permissible. It was 
also argued that cotton seed is not an 
agricultural produce and that any noti- 
fication specifying cotton seed'as an argi- 
cultural produce, is ultra vires the rule- 
making power and no market fee on 
cotton seed could be levied or collected, 


28. We are unable to agree with the 
contention that cotton seed is not an 
agricultural produce. Under S. 2 (1) of the 
Act, ‘agricultural produce’ is’ defined as 
meaning, ‘anything produced from land 
in the course of agriculture or horticul- 
ture and includes forest produce or any 
produce of like nature either processed 


or unprocessed and declared by the Gov- 
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‘ernment by notification to be agricultural 


produce for the purpose of the. Act.” 


Cotton seed is in our view a thing pro-) - 


duced from land in the course of horticul- 
ture. It is onty removed from kapas (cotton) 
by a particular process; but both cotton 
as well as seed are things produced from 
land in the course of horticulture. 


29. Similarly in W. P. No. 7781 off 
1979 it was contended that rice is not an 
agricultural produce, Rice is found in and 
is a part of the paddy produced in the 
course of agriculture and hence it is a 
thing produced from land in the course 
of agriculture within the meaning | of 
Section 2.(i). The same view was express- 
ed by a Division Bench of this Court in 
Chenchaiah Chetty v. Govt. of Andhra 
Pradesh, ILE (1975) Andh Pra 462, where 
it was held that rice constitutes ‘agricul- 
tural produce’ within the meaning of 
Section 2 (i) of the Act and the demand 
of market fee in respect of transactions 
in rice is valid. We fully agree with the 
reasoning and conclusion of the learned 
Judges in that decision. For the same 
reason also we hold that cotton seeds 
are ‘agricultural produce’ within the 
meaning of Section 2 (i) of the Act. With 
reference to the argument that in the sale 
of paddy, it is subject to market fee and 
it would be inequitable if-transaction in 
rice is subject to fee, it has been brought 
to our notice that there is a notification 
that if paddy has already been subject 
to levy of market fee, then no market 
fee.should be leived in respect of sale or 
purchase of rice, vide. Circular dated 
27-4-1978. 

30. Sri C.: Poornaiah, who appeared 
for the petitioner in W. P. No. 690 of 1978 
contended that the expression ‘either 
processed or unprocessed’ occurring in 


- Section 2 (i) of the Act will only qualify 


the words forest produce or other pro- 
duce of like nature. He. submitted that 
‘produce of Eke nature’ referred to there- 
in, would only be produce ejusdem 
generis with forest produce and it is only 
forest produce and produce of like nature 
which ‘processed or unprocessed would be 
‘agricultural produce’, We do not agree 
with this submission. The. expression’ ‘pro- 
duce of ‘like nature’, in our. view, quali- 
fies not only forest ’ produce but also the 
previous words viz.. 
from land in the course of agriculture-or 

horticulture’ and such things would bet. 
agricultural >roduce, whether they are]... 
processed or whether they are unpro-|. 


- cessed,- 


‘anything produced): -. 
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-B1. -The advocates for. some of: the 
petitioners .- contended -that removing 
cotton seed from cotton or rice . from 
paddy, cannot be said io be ‘processing’ 
‘within the meaning of the section. .It.. is 
- unnecessary to consider this contention 
as, we are of the. view, agreeing with the 
decision. of. ‘this Court in Chenchaiah 
Chetty v. Govt.. of Andhra.Pradesh, ILR 
(1975) Andh Pra 462, that both cotton 
Seed and rice would come within .. the 
; jexpression, ‘anything produced from land 
jin the course of agriculture or horticul- 
-|ture’ ‘and it is not necessary for. the. re- 
|Spondents to rely on the subsequent part 
iof the definition, z 

32. Lastly. it was. argued on. behalf of 
the. petitioners: that Section 7 (6) of the 
Act infringes Article 19-(1)..(g) of. the 
Constitution, It is provided that no per- 
- son shall -purchase or- sell any. notified 


agricultural produce, livestook and.:- pro-' 


ducts of livestock in a notified market 
area, outside the market in ‘that 
area. In other words, every person 
has to sell agricultural produce, live- 
stock etc. in-a notified market area 
only within the market, The area occupi- 
ed by the market is a very insignificant 
_ one, and if all persons.in the. whole- noti- 
. fied market area‘ which would extend to 
several kilometres, are- compelled .to go 
-to the market for transacting their -busi- 
. mess every time, it-would be impossible 
for. them to carry on business .and hence 


- Section 7. (6) is an unreasonable restric- - 
tion cn their. right to .carry .on business, ` 


. It was also submitted. that: even in. a.case 


‘ where a dealer within the notified’market 


' area. sells goods to. an ordinary ` citizen 
‘for domestic consumption, he would still 
be compelled to. come to the ‘market: to 
effect sale, _ 


33. In Arunachala Nadar v, State at- 


Madras, AIR 1959. SC: 300, when it was 
. pointed out to: the Supreme Court -that 
the grower. was obliged to-carry the goods 
to -a centralised place if he has to’ dispose 
‘of his goods, the ‘Supreme Court. observed 
-~ that the growers may ‘have’ some. diffi- 
‘culty.in this regard but that is counter- 
- balanced by the. marketing. facilities pro- 
vided :to them-undér ‘the-Act: It was ob- 
‘served that a: provision’ limiting the: area 


within which gõods are to be’ sold or pur- | 


‘chased. is necessary for preventing busi- 
ness being -diverted to other: places and 
: the object of the scheme being defeated, 
‘It was also argued that ‘small . “traders 
- would be compelled ‘to resort to: distant 
markets, that some of them will be-ferc- 
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. devied “at the, check ‘posts | 
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ed to give up. their business and others 
would have to incur. unnecessary expen- 
diture which they could not afford, The 
Supreme Court pointed out that if small 
traders are exempted it would create 


loopholes’ in the scheme,’ through which 


the big trader may operate and thereby 


the object itself would be defeated and . 


‘the Act is an‘ integrated one. Similarly 
in’ Muhammadbhai v., State’ of Gujarat, 
AIR 1962 SC 1517 (1527), the Supreme 
Court observed that transactions between 
traders and traders have to be. controlled 
if the contro] in the interest of agricul- 
tural producers and the general public 
has to be effective. Taking. the entire 
scheme of the Act, we are of the view 
that ‘Section 7 (6) _of the Act cannot ba 
said. to be an unreasonable restriction on 
the ‘right to carry. on business. We are 
however inclined to agree with the eon- 
tention that S, 7 (6) would not apply te 
the case of, transactions ‘between dealers 
and consumers for domestic consumption. 
The learned Advocate-General fairly con- 
ceded that Section 7 (6) must be read as 
not applying to such sales..The Act. 

intended to regulate purchases and salés 
of agricultural produce and as pointed 
out by the Supreme Court in Arunachala 


-Nadar v. State of Madras, AIR 1959 sc 


300 the main purpose of ‘the. Act is to 
provide facilities for - correct’ weighment, 


storage. and equal. powers. of bargaining 


between. growers ‘and traders, If S. 7 (6) 
is made . applicable even to transactions 
between dealers -and -ordinary consumers 


‘for domestic’.consumption, it would lead 


to an: impossible. situation whereby every 
consumer will be forced to travel several 
miles to the market for buying the- ‘daily 


needs, We are therefore of the ~ view, 


apart: from the concession made by the 
learned Advocate-General that S, Y- (6) of 
the Act: will not apply ‘to purchasés or 
sales by dealers in favour. of: : consumers 
for domestic. consumption.. i 


34, ‘On behalf , of the R in 
some “of the Writ`. petitions, it. was 
submitted ` that market fee. ‘is being 
“when the 
goods -are being brought into the 
notifiéd- market, area and such a: ‘levy is 
illegal, 
submitted that no market fee is -being 
Tevied at. the check posts ` and ‘no person 
is ‘compelled to dò- so but as“a matter of 
convenience, for the dealer, he “is” per- 
mitted to pay the market fee at the check 
post. However, ‘if, as the petitioners al- 
lege, market fee is being- collected at tha 


The learnéd: Advocate-General - 
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check-posts; we. are of the view that such 
levy is illegal. Under Section 12 of she 
_|Act, market fee:is levied on a notified 
agricultural produce at a particular rate 
for every. hundered rupees of the ag- 
gregate: amount::for which the produce is 
purchased or sold. Unless therefore there 
is a transaction of sale or purchasé, there 
cannot be a levy of market fee, Heare 
again, the learned Advocate-General cn- 
ceded that if market fee is collected when 
goods are coming in and .even bere 
sale or purchase is effected, no marxet 
fee can be collected. Whatever may have 
been the-doubts regarding the scope end 
extent of the -application of: the marzet 
fees derived by the Market Committees 
earlier, detailed guidelines have been 
enunciated by the Suprmee Court in 
Kewal Krishan v. State of Punjab, AIR 
1980 SC 1008 particularly in paragrapr. 23 
of its judgment where their Lordskips 
have enumerated the principles for sazis- 
fying the tests for a valid levy of marxet 
fees. The Market Committees are direct- 
ed to bear these principles in mind while 
utilising the market fees in developing 
markets. We may also emphasise just as 
the Supreme Court did in the above case, 
the need for maintaining. proper budget 
estimates, - balance-sheets showing the 
balance of moneyin hand,in deposit, and 
the estimated income and expediture etc., 
so that it will be possible to decide as to 
what extent the levying of market fee 
can be justified, taking an overall picture, 


35. As we have negatived all the œn- 
tentions of the Writ Petitioners, the Writ 
Petitions are dismissed with: costs; sub- 
ject however to the observations in con- 
nection with Section 7 (6) of the Acfé 
with regard to the transactions betw2en 
a dealer and a consumer for domestic 
consumption, and with regard to the 
legality of the levy-at check posts be- 
fore there is any transaction of sale or 
purchase, 


36. Advocate’s fee Rs. iii: in each 
of the Writ petitions, / 


Petitions Simia 
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Union of India, Appellant y. Narayana- 
setti Jugadeswararao : and others, Re- 
spondents, 

. Appeal No. 252 of. 1975, D/- 26-2-1981. 

` Contract Act (9 of 1872), Ss. 128, 133, 
139 — Railways Act (9 of 1890), S. 57 
General Rul2s framed under Railways 
Act (9 of 1880), R. 149 (1), (9, (8) — 
Surety — Discharge of — Execution of 
Indemnity bend on surety of one person 
~ Variance in terms of contract by cre- 
ditor — Creditor acting inconsistently 
with the rights of surety.— Surety stands 
discharged. - 


‘A’ consigaed the goods at ‘X’ Rly. 
station in favour of self to be delivered 


at ‘Y’ Rly. station and obtained R. R. 


Subsequently R. R. was transfered in- 
favour of 'B'. Meanwhile ‘A’ executed an 


‘Indemnity. bond before station master of 


‘x’ Riy. Station . representing that, the 
R. R. was lost and the goods may be de- 
livered to ‘C at ‘Y’ Rly. station on his 
directions.. Under this indemnity bond 
‘D’ stood as surety to. ‘A’. Subsequently 
‘B’ endorsed the R. R..in favour of a 
Bank. The Eank on receipt of R. R. sent 
a communication to the station master of 
Y Rly. Stazion. The station master in 
turn instructed the goods clerk not to de- 
liver the goods unless R. R. was produc- 
ed. However the goods clerk delivered the _ 
goods at the instance of ‘A’ to the repre- 
sentive of ‘C’ on the strength of the In- 
demnity Bord. ‘B’ later on filed the suit 
against the Railway authority for re- 
covery of amount which was paid by him 
as considera-ion for transfer of R, R. in 
his favour. Railway authority claimed 
‘this amount from ‘D’ as he ‘was surety, 
to Indemnity Bond. 

There was no evidence to show that. “D’ 
was either party to endorsement of R. R. 
in favour of ‘B’ by ‘A’ or that he had any 
knowledge cf such. endorsement, More- 


. over ‘D’ was not informed of availability 


of the R. R. by any one on behalf of 
Railway derartment before goods were 
delivered to ‘A’ nor there was. evidence 
to show that ‘D’ had consented to the 
goods being delivered fo ‘A’. No second 
Indemnity was obtained by the Railway 
Authorities at destination station before 
parting with gdods in-due rompianee of 
the Railway Rules. 
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tective umbrella under Ss, 133 and 139 of 
the Contract Act and 'D’ was, absolutely 


: _absolved of any liability for the 
creditor as the creditor - acted 
inconsistently -with -his rights by 


failing to inform about the availability 
of R. R. and the liability of ‘D’ was not 
co-extensive with that of ‘A’, Further as 
no second indemnity note- was obtained 
by. the Railway Authorities at the desti- 
nation station before parting with the 
goods in due compliance of the Rules this 
circumstance also. by itself gave rise, to 
the discharge of the surety’s liability, 
(Paras 12, 13, 15, 18) 
S. P. Srivastava; for Appellant; Mohan 
Reddy, for M/s. E. Ayyapu Reddy, D. K. 
S. Reddy and P. .Swaroop Reddy, for Re- 
spondent No. 1. 


SEETHARAMA REDDY, J. :— This ap-. 


peal by the plaintiff, the Union of India 
represented by the General Manager, 
South Eastern Railway, is against the 
judgment of the Addl. Subordinate Judge, 
Srikakulam in O. S. No. 38 of 1961, which 
dismissed the suit as against the 10th de- 
fendant (sole respondent herein) and de- 
creed it for Rs. 22,096-35 P, against the 
the defendants 1 to 9 with proportionate 
costs and subsequent interest at 5'/e per 
cent per annum from the date of suit till 
the date of realisation. Defendants 1 to 9, 
though originally impleaded as respon- 
dents 2 to 10 in this appéal, were later 
deleted by the order of this Court dated 
10-7-1976 as not necessary parties. ` ` 


2. The relevant facts of the case are: 
The plaintiff brought the suit against the 
defendants 1 to 10, Defendants 1 to 9 
are inter-related, constituting a joint 
family. The 10th defendant is the ma- 
ternal uncle of the 9th defendant. The 
plaintiffs case is that the defendants 1 to 
9 were joint and that the 9th defendant, 
as the manager of the joint family, was 
carrying on joint family trade for -the 
benefit of the joint family under the 
name and style. of Sanka Sambanna and 
Brothers at Parvathipuram. The 9th de- 
fendant despatched 232 bags. of mustard 
seeds from Parvathipuram Railway Sta-~. 
tion to Midnapur Railway: station on 18-1- 
1952, addressed to self. He: was given .a 
railway receipt for the same. He subse- 
quently transferred the. R. R. in favour 
of ‘Chinnarj Gopalam and Brothers’, 
then approached the Station Master, Par- 
vathipuram Railway Station and, by fal- 
sely representing - to him that ‘he had lost 


Union of India v, N, Jugadeswararao 
Held that the case: fell within the pro-. 


_ 11,992-6-7, which was the amount 


He’ 
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‘the R. R., executed an indemnity bond in 


favour of the Railway with the 10th de- 
fendant as the surety, Subsequently, ha . 
went to Midnapur and.produced the in- 
demnity bond at Midnapur Railway Sta- 
tion and got the consignment delivered 
to Srikrishna Oil Mills, -Midnapur, Con- 
sequently,: . Chinnari -Gopalam and 
Brothers. filed a suit, O. S. No. 16 of 1953, 
against the present plaintiff, who was im- 
pleaded as the lst defendant, and the 
present defendants 1 to 9 who were im- 
pleaded as defendants 2 and 10 respecti- 
vely, for recovery of an amount of Rupees 
said 
to have been paid by them as considera- 
tion for the transfer of the R. R. in their 
favour. The suit was dismissed as against 
the present plaintiff. and decreed 
as. against the present defendants 1 to 9, 
Chinnari Gopalam and Brothers, how- 
ever, preferred: an appeal to the ‘High 
Court in A. S. No. 764 of 1964 which was 
allowed by decreeing the suit against the 
present plaintiff. In view of that, the 
plaintiff herein paid an amount of Rupees 
19,017-15 P..to Chinnari Gopalam and 
Brothers in full satisfaction of the decree, 
The plaintiff has, therefore, filed the’ pre- 
sent suit against. the defendants 1 to 10, 
alleging that the 9th defendant, by ex- 
ecuting the indemnity bond on the false 
representation that the original R. R, 
was lost, fraudulently took delivery of 
the consignment though in fact the R. R, 
was endorsed by him in favour of Chin-~ 
nari Gopalam and Brothers for valuable 
consideration and thus practised fraud 
upon the plaintiff and so, the defendants 1 
to 9 as members of the joint family and 
the 10th defendant as surety to the in- 
demnity bond, are bound to indemnify 
the plaintiff, claiming in all a sum of 
Rs,/- 22,477-19p, 


8. The ist defendant remained ex 
parte, and the defendants 2 and 3 did 
not file any written statement, De- 
fendants 4 to 8 claimed that the defen- 
dants 1 to 9 were not joint and they 
were not carrying on any joint family 
trade with the 9th defendant as manager, 
and -pleaded that. they had no knowledga 
about the case and hence they were not 
liable at all. The 10th defendant, how- 
ever, pleaded that he had no knowledge 
about the prior endorsement in favour of 
Chinnari Gopalam.& Brothers by the 9th 
defendant; that he did not execute any 
indemnity bond along with the 9th de- 
fendant, that the 9th defendant merely 
requested him to put his. signature on a 
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blank paper representing to him that it 
was needed for some: formal transaction, 
and that even if the indemnity bond is 


¥ to be taken to’ have. been duly exectted 


Pa 


` nity bond, establishes. quite 


by him as surety, it is null and void as 
he was a minor at that time. He further 
pleaded that the 9th defendant and the 
plaintiff colluded and acted frauiu- 


lently enabling the 9th defencant 
to take delivery of the consign- 
ment, notwithstanding the fact that 


the Station Master, Midnapur, was in- 
formed about the availability of the R R. 
and who, in turn, had instructed the goods 
clerk not to deliver the goods unless tha 
R. R. was produced, and so he was not 
liable to pay anything to the plaintiff. 

4, The trial Court, on an appreciaiion 
of the evidence let in, held that the 
joint family was not established as divid- 
ed and so the fraudulent transaction 
made by.the 9th defendant was binding 
on the other members, that there was a 
collusion between the Railway staff and 
the 9th defendant with regard to the de- 
livery of the goods to the 9th defendant, 
,and that the 9th defendant, who fraudu- 
lently gained, is liable to pay to the 
plaintiff and consequently, the deen- 
dants 1 to 8 are also liable along with 
the 9th defendant. It, however, held that 
the liability of the 10th defendant is not 
co-extensive with that of the 9th dezen- 
dant and, therefore, the 10th defendant 
is not liable. The suit was eventually 
decreed for Rs. 22,096-35 p. against the 
defendants 1 to 9. 


5. In this appeal, the only question 
that has been canvassed by Sri S. P. Sri- 
vastava, learned counsel for the plain- 
tiff, is that the liability of the sole res- 
‘pondent herein (10th defendant) is zer- 
tainly co-extensive with that of the 9th 
defendant. The contention is twofold. 
Firstly the respondent stood as suzety 
by subscribing his signature to the in- 
demnity bond executed by the 9th deen- 
dant admittedly on the strength of which 
the goods were delivered to the 9th de- 
fendant and since the responsibility of 
the surety runs along with the indemnity 
bond, his liability is co-extensive. Seccnd- 
ly, the equivocal plea raised by the re- 
spondent stating that he has only signed 
on a blank paper and that he had na 
knowledge of any fraud being played by 
the 9th defendant and that in any event 
he was not liable as he was a minor ‘‘at 
the time of the execution of. the indem- 
l j evider-tly 
that the respondent had prior knowledge 
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.and Brothers and, therefore, he 
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of the endorsement of transfer by the 9th 
defendant in favour of Chinnari Gopalam 
being 
privy to.the fraud, cannot escape the 

6. In order to answer affirmatively 
the above> contentions, the appellant 
must clinchingly establish that the re- 
spondent surety had prior knowledge of 
the endorsement of transfer by the 9th 
defendant in favour of Chinnari Gopalam 
and Brothers, na iai: 

7. The undisputed facts are that the 
9th defendant consigned the goods at 
Parvathipuram Railway station on 13-1- 
1952 in favour of self to be delivered at 
Midnapur Railway Station and obtained 
the R. R. (Ex. B-1). Subsequently, this 
R. R. was transferred in favour of Chin- 
nari Gopalam and Brothers by the 9th 
defendant, which endorsement of transfer 
is found on the back of Ex. B-1. Soon 
thereafter, the 9th defendant executed 
the indemnity bond (Ex. A-29) before the 
Station Master, Parvathipuram Railway 
Station, representing that the R. R. was 
lost and the goods may be delivered. to 
Srikrishna Oil Mills, Midnapur, on his 
instructions: Under this indemnity bond, 
the respondent herein stood as surety to 
the 9th defendant. Chinnari Gopalan and 
Brothers, in turn. endorsed the R. R. in 
favour of the Andhra Bank, Parvathipu- 
ram, by receiving an amount of Rupees 
11,378/-. Subsequently, the Andhra Bank 
sent the R. R. to the Imperial Bank 
Midnapur, for taking delivery of the con- ` 
signment and handing it over to Sri- 
krishna Oil Mills, Midnapur, after collect- 
ing the stated sum from them. The Im- 
perial Bank, on receipt of the said R. R. 
sent a communication of the same on 
22-1-1952 itself to the Station Master, 
Midnapur, The Andhra Bank also sent 
an express telegram on 23-1-1952 to the 
Station Master, Midnapur, informing him 
that the Imperial Bank, Midnapur, held 
the R. R. and that. delivery should be 
made only on the: production of it. The © 
Station Master, in turn, instructed the 
Goods Clerk not to deliver the consign- 
ment unless the R. R. was produced. © 
Notwithstanding. this, the Goods Clerk 
delivered the goods at the instance of the 
9th defendant to the representative of 
Srikrishna Oil Mills on the strength of 
the indemnity bond. — . : 

8. It is in this setting the liability of 
the surety will have to. be considered. : 
_ 9 At the outset, it may be stated that 
no: evidence has been let in to show that 
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the respondent-surety was either. a party 
to the endorsement in favour. of ‘Chinnari 
Gopalam and Brothers. by the 9th defen- 
dant or that he-had any eee of 
such endorsement. 


- ` 10. So, the question, in the main, ' “is 

whether the liability of the’, respondent- 
surety is co-extensive with’ ‘that of the 
principal debtor (9th defendant) within 
the meaning of S. 128 of the Indian Con- 
tract Act. The statutory provisions rel- 
evant in this behalf be noticed. S, 128 of 
the Indian Contract Act reads: 


“The liability of the surety is co-ex- 
tensive with that of the principal debtor, 
unless it is otherwise provided by ‘the 
contract.” 

Sec. 133 of the Indian Contract Act is as 
follows: f 

“Any variance made without the surety’s 
consent, in the terms of the contract be- 
tween the principal debtor and the cre- 
ditor, discharges the surety as- to rengat, 
` tions subsequent to the variance.’ 

. Section 139 of the Indian Contract Act is 
as under: 


“If the creditor. ‘bee any act which is 
inconsistent with the rights of the surety, 
or omits to do any act which his duty to 
the surety requires him to do, and the 
eventual remedy of the surety himself 
against the principal debtor is thereby 
impaired, the surety is discharged.” 

Since in this case — and it is not in dis- 
_ pute — it has not been established that 
the respondent-surety had knowledge 


about the prior endorsement made by the . 


9th defendant in favour of Chinnari 
Gopalam and Brothers, and, in point of 
. fact, it has been explicitly mentioned in 
‘the indemnity bond, Ex. A-29, that since 
the R. R. is lost, the indemnity bond has 
been executed, the conclusion is inesca- 
pable that the respondent-surety had no 
knowledge whatsoever about the prior 
endorsement at a time when he stood as 
surety for the 9th defendant under.. the 
indemnity bond. So, the question ‘is, if 
there is any variation without the surety’s 
consent in the terms of the contract be- 
tween the principal debtor and the credi- 
tor, whether it gives rise to: discharge of 
the surety in relation to any transaction 
subsequent tothe variance. The answer 
is obviously in the affirmative. In fact, if 
the creditor’s act is inconsistent with the 
rights of the surety or if the creditor fails 
to de any act which is his duty towards 
the surety to do, then that also gives rise 
to discharge of the surety. In our view, 
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this is ‘the effect of reading Sections .128, 
133. and 139 in combination. 


11. “In this case, it is not in dispute . 
that on 22-1-1952 and 23-1-1952, intima- 
tions were received by way of a telégram 
and a letter respectively from the Im- 
perial Bank and the Andhra Bank by the 
Station Master, Midnapur Railway Sta- 
tion, informing him that the Imperial 
Bank, Midnapur, held the R. R. and that 
delivery should be made only on the pro- 
duction of the same. 

12. The R. R. is a document of title 
to the goods as laid down under S. 2(4) 
of the Sale of Goods Act. When once the 
title-holder intimates that he is holding 
the R. R. and the same will be produced 
for due delivery of the- goods, then de- 
livery to any other person will be wrong- 
ful at his own peril. - 

13. In this case, the Station Master, 

Midnapur ‘Railway Station, himself in- 
structed his subordinate who was the 
Goods Clerk not to part with the goods 
unless the original R. R. was produced 
and despite that, the goods were deliver- 
ed to the 9th defendant on the produc- 
tion of the indemnity bond. Surely, this 
causes a variance in the terms of the 
contract, because the surety was not in- 
formed of the availability of the R. R. by 
any one. on behalf of the Railway. De- 
partment before the goods were delivered 
to the 9th defendant nor is there evi- 
dence to show that the surety consented 
to the goods being delivered to the 9th 
defendant. having had such knowledge. 
If that be so, it squarely falls within the 
protective umbrella under Sections 133 
and 139 of the Indian Contract Act, as 
the creditor acted inconsistently with th 
rights of the surety by failing to inform 
him about the availability of the R. R., 
which, in our ‘undoubted view, resulted 
in the discharge of the surety. The surety 
therefore, is absolutely absolved of any 
liability. for the creditor. 

14. There is yet another aspect which 
exonerates the surety. Section 57 of the 
Indian Railways Act and Sub-rules (1), 
(7) and .(8) of Rule 149 of the General 
Rules framed under the Indian Railways 
Act may be noticed:— : 

“Section 57. Power for railway admin- 
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. istrations to require indemnity on delivery 


of goods in certain cases.— Where any 
animals, goods or sale-proceeds in the 
possession of a railway administration 
are claimed by two or more persons, or 
the ticket or receipt given for the animals 
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or goods is not forthcoming, the railway 
administration: may withhold delivery of 
_ the .animals,. goods or sale-proceeds until 
the person, entitled in its opinion to re- 
ceive them, has given an indemnity, to 
the satisfaction of the railway administra- 
tion, against. the claims of any other per- 
son with respect to the animals, goods or 
sale-proceeds.” 


“Rule 149, Delivery of goods when. rail-. 
way receipt is lost:— (1) When a rail- 
way receipt has been lost, mislaid or is 
for other reasons not forthcoming, the 
railway reserves the right to demand an 
Indemnity Note before giving delivery of 
animals or goods therein ee 

“XX XX XX 

(7) In the case of Geode sent value 
payable or goods consigned by the sender 
to ‘self’ when the railway receipts have 
‘been lost, delivery may be granted only 
when the person claiming the consign- 


ment produces a stamped Indem- 
nity Note, signed. by the sender 
and counter-signed by the Station 
Master of the forwarding station.. 


The name stamp of the -forwarding sta- 
tion must be impressed on the Note im- 
mediately below the signature of the Sta- 
tion Master. This Note must be endorsed 
by the sender in-favour of the person to 
whom. the consignment is to be delivered. 

(8) It is further incumbent on the per- 
son claiming delivery to execute a second 
stamped Indemnity Note signed by him 
along with a surety and two witnesses to 
the satisfaction of the Station Master at 
the’ destination station ` before delivery, 
can be effected.” : 

15. What is manifest from. the sforé- 
said provisions is that it is incumbent. upon 
the railway authority to obtain a second 
indemnity note, executed by the person 
claiming delivery along with a-surety and 
two witnesses to the satisfaction of the 
_ | Station Master before any. delivery could 

be effected. This second indemnity nota 

is in addition to. the- first indemnity note 

{signed by the sender and --countersigned 

by: the Station Master of the forwarding 
i station, in a case where the. railway re- 
ceipt is.said to have been lost or mislaid 
or is not. -forthcoming for one reason or 
the -other. Admittedly, in- this - -case, the 
second indemnity note has not been ob- 
tained by the- railway authorities at the 
destination station before parting. with 
the goods in. due: compliance of the rules, 
This circumstance also, by- -itself, - gives 
lity, -to the Ar of tha surety’ s Habi- 
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16. Viewed from. any angle, the liabi- 
lity of the surety-respondent is . co-ex- 
tensive with that of the principal debtor 
till the point when the goods arrived at 
Midnapur. Railway Station: but it became. 
conterminous at the time when the intima~ 
tion about the availability of the R. R. 
was received -by the Station Master, Mid- 
napur: The delivery of the goods to the 
9th defendant by the Railway. Author- 
ities after having had the knowledge of 
the availability of the R. R. without the 
consent or instructions of the surety, is 
fatal, to the right of the plaintiff to fix 
any liability on the ‘surety. We have, 
therefore, no hesitation in expressing our 
concurrence with the finding of the trial 
Judge who concluded that there was col- 
lusion between the Railway staff and the 
9th defendant with regard to the delivery 
of the goods to the 9th defendant and 
that, sincé in the indemnity bond itself 
it is stated that the R. R. was lost and 
on account of the reason, the indemnity 
bond was executed by the 9th defendant, 
and if the Railway staff knew that there 
was the original R. R. with somebody else 
and ignoring the same they delivered 
the goods on the strength.of the indem- 
nity bond, it means that the object with! 
which the bond was issued was frustrat- 
ed and in such an event, the delivery of 
the goods to the 9th defendant by the 
Railway .staff should be deemed to be a 
breach: of the main condition under which 
the indemnity bond was executed, andi 
that. therefore, the liability of the 10th 
defendant ‘is not co-extensive with that 
of the 9th defendant, ` 


‘17. In the circumstances, we find no 
merit in the first contention raised by tha 
learned counsel for the appellant and it 
is, therefore, rejected. The second con- 
tention has equally no merit. However 
equivocal the pleas might be, it is for the 
appellant: to. establish that the surety had 
the prior knowledge vis-a-vis the endorse- 
ment made by the 9th defendant in favour 
of Chinnari Gopalam ‘and Brothers, There 
is neither any positive evidence to that 
effect nor ‘the faintest suggestion in the 
‘croés-exaniination to that effect. It 
‘that be so, it will be an exercise in futility 
fo embark upon and conclude on inferi 
ences,’ The, _ contention i ‘is, therefore, ‘Te- 
fected, a . ; 


18.--In the “result; - ‘the -appeal - is bai 
meee No: orders as ‘to: costs, ; 


Appear dismissed, 
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‘ALLADI KUPPUSWAMI, C. J. AND: 
PUNNAYYA, J. 


T. Kondala Rao, Appellant v. The 
Govt. of Andhra Pradesh and others, 
Respondents, . 


Writ Appeal No. 
12-3-1981.* 


(A) Andhra Pradesh Cinemas (Re- 
ee Act (4 of 1955), Section 5 — 

P. Cinemas (Regulation) Rules (1970), 
Re. 7 (1) (a), 4 — Licence granted to con- 
struct temporary cinema in a village 
having no permanent cinema — Grant 
objected on ground that there are ae 
mas within the radius of 8 Kms. of 
place —- Held, once the place of Aer 
has no permanent cinema there is no 
prohibition to grant licence and presence 
of cinemas within 8 Kms. could not ke 
taken into account. 


Where a licence granted to construcé 
temporary cinema at a place with no 
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permanent cinema was objected on 
ground of presence of permanent and 
temporary cinemas within 8 Kms. of 


the place of grant it was held that pro- 
hibition on basis of population would 
not apply to such a grant and presence 
of cinemas within 8 Kms could not be 
taken into account. (Para 2) 


Under R. 7 (1) (a), there is no re- 
` striction on the basis of population to 
grant licences to temporary cinemas, if 
. there is no permanent cinema. There- 
fore, the question of population is irre- 
levant. R. 7 (4) comes in only with 
reference to the calculation of the popu- 
lation for the purposes of sub-rule (1). 
As: the calculation of population with 
réference to R. 7 (1) (a) is irrelevant 
_ R. 7 (4) has no application. In other 
words, R. 7 (4) applies only to cases 
where the calculation of population be- 


comes relevant, namely, cases covered 
-by R. 7 (1) (b) to (r). (Para 2) 
(B) Constitution of India, Art, 226 


— Writ petition — New plea — Grant 
of Licence to ‘A’ to construct temporary 
cinema — Objection that distance þe- 
_ tween petitioner’s and A’s cinema is 
less than 800 meters — Objection in- 
volves question of fact — Not raised 
before licensing authorities — Objection 


*Against Judgment of High Court in 
W. P, No. 7717 of 1979, D/- 12-2-1981. 
a ees 
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T. Kondala Rao v. Govt. of A. P. i 


A.I. R. 


cannot be entertained in writ petition. 
(Para 3) 

J. V. Krishna Sanna for Appellant: 
Govt. Pleader for home (for Nos. 1 and 
2) and P. Ramakoti (for No. 3.), for Re- 
spondents, 

ALLADI KUPPUSWAMI, €. J.:— 
The appellant filed writ petition No. 7717 
of 1979 questioning the grant of a licence 
for the construction of a temporary 
cinema to. the third respondent. The 
first contention that was raised was that 
there are six permanent and six tem- 
porary -theatres within `a radius of 8 
kilometres from Machavaram village of 
which Ambajipeta in which the cinema 
is to be located is a hamlet, and there- 
fore, the grant of licence to the third 
respondent for a temporary theatre is 
contrary of the rules. 


2. Under Rule 7 (1) of the Andhra 
Pradesh Cinema (Regulation) Rules, 
1970, “subject to sub-r. (5) of this rule, 
the number of cinema. buildings allow- 
ed to function in any place on the basis 
of the population -of such place shall be 
as specified below: 

{a) There shall be no restriction on 
the basis of pupulation to the grant of 
licences (i) to permanent cinemas: and 
(ii) to temporary cinemas if there is no 
permanent cinema; 

(c) Where. "the population 
and less, only one temporary cienma 
shall be allowed if there is one per- 
manent cinema and no temporary cinema 
shall be allowed if there are more than 
one permanent cinemas; 

(d) & (€) ..rscccceees riea 
Rule 7 (4) provides that in calculating 
the population of a place for the pur- 
pose of sub-rule (1) account shall be 
taken not oniy of the permanent and 


sessao 


is 20,000 


floating population of the place but also 


of its environs within a radius of eight 
kilometres being calculated from the 
Municipal, Gram Panchayat or Revenue 
Village limits. It was pointed out. that 
there are permament theatres in Amala- 
puram which is within eight kilometres 
from. Ambajipeta. The learned Judge 
considered the scope of Rule 7 (4) and 
held that Amalapuram which is situat- 
ed within eight kilometres of Machava- 
ram village cannot be taken into ac- 
count. He observed that once there is 
no permanent theatre in Machavaram 
village, ‘there is no -prohibition in the 
matter of grant of licence to another 
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temporary theatre. -We are ‘inclined to 
agree with the reasoning of the learned 
Judge. Under Rule 7 (1) (a),.there is no 
“lrestriction on the basis of population to 
grant licences to temporary cinemas, if 
there is no permanent cinema. 
case, it is admitted that there is no 
permanent cinema either in Ambajipeta 
or at Machavaram of which Ambajipeta 
is a hamlet. Therefore, the question of 
population is irrelevant. Rule 7 (4) 
comes in only with reference to the cal- 
culation of the population for the pur- 
poses of sub-rule (1). As the calcula- 
tion of population with 
Rule 7 (1) (a) is irrelevant Rule 
(4) has no application. In other 
words, Rule 7 (4) applies only to cases 
where the calculation of population be- 
comes relevant, namely, cases covered 
by- Rule 7 (1) (b) to (r). The grant of 
temporary licence-to. the third respon- 
dent is therefore in order-and in ac- 
cordance with Rule 7 (1) (a). Rule 7 
(1) (c) on which the appellant relies has 
no application as it applies only to a 
case where there are one or more per- 
manent cinemas. Similarly. Rules 
(1) (d) and 7 (1) (e) apply to cases where 


there are one or more permanent? 
cinemas. i 
3. The second objection is that the 


distance between the appellant’s theatre 
and the third respondent’s theatre is less 
than 800 metres. The.. learned Judge 
rightly did not entertain, this objection 
as it was not raised before the Licens- 
ing Authority or before the Govern- 
. Jment and it involves a quéstion of fact, 


4. The third objection is that there 
is a Nursing Home and the grant of 
licence is contrary © to. Rule 8 It is, 
however, pointed out by the learned 
Judge that the owner of the Nursing 
Home had no objection and the only 
condition he stipulated was that the use 
of loud-speakers and amplifiers should 
be regulated and this safeguard has been 
provided by the -Government while 
granting the licence. We cannot under- 
stand how, in the circumstances, the ap- 
pellant can make a grievance based on 
the circumstance that there is a Nursing 
Home nearby. 


5. The Writ Appeal is dismissed, 
Appeal dismissed, 


ere enema 


B. Sambasiva Rao v, R. T. A., Guntur . 


In this 


reference to 
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B. Sambasiva Rao and another, 
tioners v. R. T. 
Respondents. 

Writ Petn, No, 2387. of 1978, D/- 4-12- 
1980. 

Motor Vehicles Act (4 of 1939), Sec- 
tions 64, 57 (2) and (3) — A. P. State 
Transport Appellate Tribunal Rules 
(1971), R. 6 (c) — Appeal under Sec- 
tion 64 — Necessary parties — Appli- 
cants for grant of permit not raising 
objection to grant of permit before Re 
gional Transport Authority —- They can- 
not be said to be objectors under Sec- 
tion 54 (3) or successful party within 
meaning of R. 6 (2) — They are not re- 
quired to be impleaded as respondents 
in appeal. Writ Petn. No. 753 of 1969, 
D/- 1-2-1971 (Andh Pra); Writ Petn. 
No. 1023 of 1971, D/- 8-12-1971 (Andh 

Pra), Disting. (Para 8) 

Cases Referred: Chronological Paras 

(1971) Writ Petn. No. 753 of 1969, a 
1-2-1971 (Andh Pra) 

(1971) Writ Petn. No. 1023 of 1971, D. 
8-12-1971 (Andh Pra) 3, 7 
T. Venkatramana, for Petitioners; 

Govt. Pleader for Transport (for Nos. 1 

& 2) and P. Ramakoti (for No. 3), for 

Respondents. 

ORDER :— Applications were invited 
by the Regional Transport Authority. 
Guntur by a notification issued on 26-3- 
1977 under sub-section (2) of Section 57 
of the Motor Vehicles Act, 1939, (here- 
inafter referred to as the Act) for the 
grant of one pucca stage carriage permit 
to ply on the fair weather route Gun- 
tur R. T. C. Bus Stand to Perocherla 
Junction. In response tothe said notifica- 
tion only one application was received 
from Smt, V. Ramanamma, w/o S: Ch 
Narasa Reddy, . Guntur. The only ap- 
plication - received was notified under 
‘Section 57 (3) of the Act inviting repre- 
sentations, if any. In response to this 
notification, ‘Sri B. Sambasiva Rao and 
Sri S. Ramalingeswara Rao, the two peti- 


Peti- 
, Guntur and others, 


tioners in this writ petition and two 
others filed their representations re- 
questing to. issue a fresh notification 


under Section 57 (2) of the Act to enable 
them also to: submit their applications, 
The first petitioner, namely, B. Samba- 
siva Rao, however, submitted his applica- 


tion -for the grant- of pucca permit on 
BY/CY/B115/81/SMA/SNV f 
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11-8-1977.. In that ` representation he 
stated that he was. already running his 
idle bus on the same route on the 
strength of a temporary permit issued 
to him and requested for the grant of 
a pucca permit. The Regional Tran- 
sport Authority. Guntur considered the 
applications on 2-11-1977. 
tion of the first petitioner was rejected 
as belated. The application of Smt. S, 
.V. ‘Ramanamma, the: third respondent 
was also rejected stating that she is a 
benami to her. husband who holds two 
stage- carriage permits already, 


2 The third respondent Smt. S. V, 
Ramanamma filed an appeal under Sec- 
tion 64 of the Act. against the order of 
the Regional Transport ‘Authority, Gun- 
tur before the State Transport Appellate 
Tribunal, Hyderabad. She impleaded 
only Regional Transport Authority, Gun- 
tur as the respondent. The State Tran- 
sport. Appellate Tribunal, Hyderabad by 
its order dated 31-5-1978 granted the 
permit ta Smt. S. V. Ramanamma, Gun- 


tur. In pursuance of the order of the 
State Transport Appellate Tribunal 
Hyderabad a pucca stage carriage 


permit was issued to the third respon- 
dent to ply on the fair weather. route 
Guntur R. T. C. Bus Stand to Pere- 
cherla Junction. The petitioners have 
now filed this writ petition seeking to 
quash the grant of permit issued in fav- 
our of the third respondent, 


-3. The: principal and the foremost 
contention of the learned Counsel for 
the petitioners is that the State Traa- 
sport Appellate Tribunal acted illegally 
' by allowing the appeal of the third re- 
spondent without giving any notice to 
the petitioners who had. made repre- 
sentations under Section 57 (3) of the 
Act. on the basis of which, the Regional 
Transport Authority, Guntur rejected tha 
application of the third respondent for 
the grant of a permif, Te is his vonten= 
tion that the petitioners ara successful 
parties before the Regionalt Transpori 
‘Authority, Gutur since they succsssfully. 
prevented the grant of a permit in favs 
our of the third respondent and, there- 
fore, they ought fo have been. impleaded 
as respondents before the State Transport 
Appellate Tribunal, Hyderabad. by ths 
third respondent. under Rule 6. (cJ: of 
fhe Andhra Pradesh State .Transport 
‘Appellate Tribunal Rules, 1971. He also 
in support óf his submission. relied. on 
fwo unreported decisions of this -Court 


B. Sambasiva Rao v, R. T. A, Guntur - 


The applica- . 


A, I. R. 


‘in Writ. Petition No. 753 of 1969, D/- 
1-2-1971 and Writ Petition No. 1023 of 
1971, D/- 8-12-1971, 


N 
4,° The learned Counsel for the thira 
respondent on the other hand submits 
that the first petitioner was himself an 
applicant for the grant and the second 
petitioner never objected to the gran? 
but merely represented .that he may 
be granted some time to submit his ap- 
plication as he could not put in his 
application within the time prescribed 
in the notification issued under Section 
57 (2) of the Act. Therefore, it is sub- 
mitted that the petitioners were nob 
objectors and so not entitled to any no- 
fice by the State Transport Appellata 
Tribunal, ‘The learned Government 
Pleader appearing for the first and 
second respondents, inviting my atten- 
tion fo the provisions of Section 64. of 
the Act and Rule 6 (c) of the Andhra 
Pradesh State Transport Appellate Tri- 
bunal Rules, 1971, argues that in an 
appeal preferred under Section 64 of 
the Act only the original authority, tha 
successful party before the original au- 
thority and the appellant alone are ens 
titled to be heard by the State Trans 
sport Appellate Tribunal. 


5. The question, therefore, that arises 
is whether a person who has made his 
representation under Section 57 (3) of 
the Act- in pursuance of the notification 
under Section 57 (2) objecting to the 
grant of a permit ought to be impleaded 
as a respondent in an appeal preferred 
under S. 64 of the Act, 


6. To afiswer the question, it is neces- 
sary to read first Section 64 of the Acf, 
Section 64, so far as it is relevant for 
the purpose of this case, reads: 

"(1) Any person— 

{a) aggrieved by the refusal of the 
State or a Regional Transport Authority 
fo grant a permit, or by. any condition 
attached fo a permit oo fo him, or 

b) to @- «x x xX 
may within the P Time and in 
the prescribed manner, appeal to the 
State Transport Appellate Tribunal con- 
stituted under sub-section (2), who shall, 
after giving such person and the original 
authority an opportunity of being heard, 
give a decision thereon which shall ba 
final, n K > 
Now, Rule 6 {cj of the Andhra Pradesti 
State Transport Appellate Tribunal 
Rules, 1971, may be looked af — 
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“6. (ð In every- -appeal „or . revision- 
application, in addition, to- the successful 
parties before the appropriate authority, 
„the Regional Transport Authority or the 
“State Transport Authority or the: Sec- 
retary of either: Authority, as the «case 
may be, shall also be made respondent”, 

7. A reading of Section 64 and the 
relevant rule abundantly makes it clear 
that in an appeal preferred under Sec- 


tion 64 of the Act, the Appellate Tri-. 


bunal shall dispose of the Same after 
giving an opportunity of being heard 


. to the appellant and the original autho-- 


rity that granted the permit. Rule 6 (c} 


makes it obligatory on the part of the. 


appellant to implead the successful party 
before the Rigional Transport Authority 
‘ or the State Transport Authority, as the 
case may be, as one of the respondents 
in addition to -the ‘original authority 
that granted the permit. The word 
‘party’ has been defined under Rule 2 (vj 
to mean the appellant or the applicant 
or his Pleader. Undoubtedly the 
petitioners. were not successful appli- 
cants before the Regional Transport 
Authority, Guntur. But the - learned 
Counsel for the petitioners urges thai 
the petitioners were successful parties 
- since they succeeded in preventing the 
grant of a permit to the third respon- 
dent. I find it difficult to accept the 
said contention. The. rule contemplates 
that only the applicant that succeeded 
before the Regional Transport Authority 
should be impleaded as a respondent in 
the appeal in addition to the original 
authority that granted the permit. The 


~ petitioners were unsuccessful in getting 


the stage carriage permit and obviously 
were not successful parties. The two 
unreported decisions relied upon by the 
learned Counsel for the petitioners are 
not relevant for the decision of this 
case. In Writ Petition No. 753 of 1969 
(Andh Pra) the learned Judges were 
concerned with the right to invoke -the 
revisional jurisdiction of the State 
Transport Appellate Tribunal under Sec- 
tion 64-A of the Act. The learned Judges 
held that the revisional jurisdiction can 
be invoked by any person aggrieved by 
-the order of the Regional Transport 
Authority notwithstanding the fact that 
he was not a party to the proceedings 
nor he had been an objector to the grant, 
In the second unreported case, namely, 
Writ Petition No. 1023 of 1971 (Andh 
Pra) Parthasarathi, J. was again con- 


cerned .only with the right of a suse- 


. B. _Sambasiva Rao V. R. T, A., Guntur. i i 


, 
1 


cessful representationist . before the ‘ori- 
ginal authority to be heard by the revi- 
sional authority, The learned Judge 
observed : 


“In. view of the ` fact that the peti- 
tioner has become an effective partiá- 
pant in the- proceeding by reason of 
the opportunity given by the Regional 
Transport- Authority; he has acquired 
a standing and eligibility to compel a 
hearing of his representations ‘by the 
revisional authority, which under the 
second proviso, it was obliged to give a 
reasonable opportunity to persons likely 
to be prejudiced by an. order that was 
made. _ The decision.rendered by the 
State Transport Authority without giving 
the petitioner an opportunity to-be heard 
must .therefore be held to be in con- 
travention of law. 
with the second proviso. Nor is it in 
conformity vain the principles of natural 
justice”, 

Thus, in both these decisions 
the learned Judges were concerned with 
the . standing and eligibility to file a 
revision petition or compel a ‘hearing of 
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It is not in accord. 


the representations made by the person ` 


aggrieved against the decision -. of the 
original authority. The scope and ambit 
of Rule 6 (c) of the Andhra Pradesh 
State Transport Appellate Tribunal 


- Rules, 1971 did not fall for consideration. 


8. Be that as it may it is clear 
from the record that neither the first! 
petitioner nor the second petitioner made 
a representation objecting to the grant 
of a permit. On the other hand, the 
first petitioner was himself an applicant 
for the grant of a permit on- the ground 
that he was already plying a bus on 
the same route on the strength of a 
temporary permit. granted to him, and 
the second petitioner merely requested 
for extension of time fixed under the 
notification issued under Section 57 (2) 


of the Act to enable him to submit his 


application for the grant of a permit. 
Therefore, the petitioners cannot even 
be called as objectors under Section 57 
(3) of the Act who were successful in 
obstructing “the grant of a ‘permit in 
favour of the third respondent. Hence, 
it cannot even be said that they were 
successful in obstructing the grant be- 
fore .the menona Transport Authority, 
Guntur. 


$. For the reasons recorded above, 
the writ petition--must . fail, 


Tt is ace ` 
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cordingly dismissed. No- 


costs, Advo- 
cate’s fee Rs, 150/-, ; 


Petition dismissed, 
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RAGHUVIR AND RAMACHANDRA 
; RAJU, JJ, 


Pillalamarri Lakshmikantham did 
others, Appellants v. Ramakrishna Pic- 
tures, Vijayawada and others, Respon- 
dents. ; 

L. P. Appeal Nos, 151 and 221 of 1977, 
D/- 20-8-1980.* a 


Copyright Act (14 of 1957), S. 55 ~~ 
Suit for infringement of copyright by 
publishers of a book against producers 
and directors of picture which filmed 
theme of book — Prayer for injunction 
for restraining the screening of picture 
any further — It could not be said that 
injunction was not the appropriate re- 
medy — Publishers accorded relief of 
damages — They could not claim relief 
of account. 


In a suit for infringement. of copy- 
right the publishers of a book sought 
relief of injunction against the producers 
and distributors of picture which filmed 
the theme of the book to restrain the 
screening of the picture any further. 
The publishers claimed the relief of 
damages as well as relief of accounts, 
They were granted the relief of damages. 
No complaint was filed by the publishers 
about adequacy of damages and the 
decree of damages became final. 

Held, it could not be said that in- 
junction was not the appropriate re- 
medy. Further, since damages were 
awarded and the decree of damages be- 
came final the publishers were not en- 
titled to the relief of accounts, 

(Paras 14, 15} 


The remedies of damages and accounts 
are remedies in the alternative and the 
two reliefs are incompatible. (Para 12) 
Cases Referred: Chronological Paras 
1939 AC 178: (1938) 4 All ER 389: 160 

LT 17, Caxton Publishing Co. v, 

Sutherland Publishing Co. 8, 11 
(1931) 1 KB 148:100 LJ KB 177: 144 

LT 363, Oakley. v. Lyster 8 


®Against judgment of the High Court in 
A. S. Nos. 324 of 1974 and 368 of 
1973 D/- 2-3-1977. 


CY/DY/B590/81/SMA/LGC 


P. Lakshmikantham v, Ramakrishna Pictures 


A.LR, 


118 LT 596 : 34 
and Yorkshire 
8 


(1918) 88 LJ KB 601: 
TLR 280, Lancashire - 
Rly. Co. v. Mac Nicoll 

(1873) 6 HL 319 : 42 LJ Ch 841, De Vitre 


v. Betts 12 
(1870) 5 HL 1: 40 LJ Ch 317, Neilson 
- v. Betts 11, 12 


T. Veerabhadrayya, for Appellant in 
LPA No. 151 of 1977 and Respondent 
No. 1 in LPA No. 221 of 1977: P. V, 
Seshaiah for N. Ramamohana Rao, fór 
Respondent Nos, 1 and 2 in LPA 
No. 151 of 1977 and mppelants in LPA 
No. 221 of 1977, 


RAGHUVIR, J.:— The proprietor of 
the Modern Publishers at Tenali -who 
have now changed their business name 
to be “Pillalamarri Publishers” (the 
Publishers) complain in the suit of in- 
fringement of copyright in a book “Tara- 
Sasankam” printed by them in 1945. The 
author of the book, Kopparapu Subba- 
rao, they aver, had assigned copyrights 
to the publishers on January 17, 1945, 
under Ex. A-1 deed. The book appears 
to have been written at the suggestion 
ot late Suri Babu, a well known stage 
and cine actor. Having written, the 
author assigned the stage rights to Suri 
Babu and imposed a condition that he 
(the actor) and another actress Ch 
Rajeswari to perform “in combination” 
the play — the theme in the book. Suri 
Babu died in 1966, and on his death, 
under the terms of Ex. Al deed the 
publishers aver that absolute copyrights 
vested in them. The author died on 
May, 7, 1957, after the book was print- 
ed in three editions by the publishers, 
The spouse of the author, notwithstand- - 
ing the transfer in Ex. Al, caused cita- 
tion once on December 28, 1962, in 
Andhra Prabha and for the second time 
on January, 1, 1970,-in Andhra Jyothi 
that copyrights in the book vest in her 
person and that any conversion of the 
play or theme in the book without her 
consent will be treated as infringement 
of rights vested in her. The citations 
were published, for at that relevant time 
in particular when the latter citation was 
published, to impute notice to Rama- 
krishna Pictures, Vijayawada, (the first 


-defendant) who between 1965, and 1969, 


filmed the theme of the book. The 
Film was released in 1969, in as many 
as twenty-three cinema houses (defen- 
dants. 6 to 28). The instant suit was 
laid on December 4, 1969, before the Dis- 
trict Judge at Guntur by the publishers 
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to restrain K. Satyanarayana the. pro- 
.ducer, the five distributors Ramakrishna 
Pictures, Vijayawada (the first defen- 
dant), Purna Pictures - (P) Ltd.. Vijaya- 
wada (the second defendant), Usha Films, 
Secunderabad (the third defendant), 
‘Gowri Film (P) Ltd, Secunderabad (the 
fourth defendant) and Suresh Films (P) 


Ltd., Secunderabad (the fifth defendant). 


and twenty three cinema exhibitors (de- 
fendants 6 to 28) to desist screening the 
‘picture any ‘further and for having ‘in- 
fringed the publishers’ rights, they have 
prayed to render account of the ‘coi- 
lections made by the date of suit. {fn 
addition damages were claimed against 
the producer and the. distribuitors. 


2. The suit was resisted principally 
by the producer of the film to hold that 
Ramakrishna Pictures were the assignees 
of copyrights in the book by virtue of 
assignment made by. the spouse of the 
author on April, 1, 1967, that they were 


transferees for value without notice of. 


earlier transfer in Ex. A-1 in favour of 
the publishers, In the alternative, - it 
-was averred the assignment in Ex. A-i 
was not true. In the event of Ex. A-1 
being true, the publishers: having trans- 
ferred their rights to the Gramophone 
Company -of India at Madras, therefore, 
have no subsisting rights-in the book. 
In the further alternative it was alleged 
there was no infringement, of the book 
because the deed in Ex. A-1 was not 
registered under Section 13 of the Indian 
Copyright Act III of 1914 read with the 
provisions in the Copyright Act of 1911 


passed by the Parliament of the United 


Kingdom. -In the final alternative it was 
averred the book is a ‘national property” 
referable to à known epic in Sanskrit 


which in Telugu was dealt by several’ 
Sesham Venkatapathi wrote 


writers. 


the theme in Telugu in “Prabandham” 


style in 1704 andin recent times authors. 


like Veera Raghavaswami: dealt the 
theme in Telugu. Therefore, in the 
theme, there was no monopoly either in 
the author or the assignee under Ex, A-1 
deed and cited as an instance, a picture 
filmed in 1939, again filmed in Telugu 
in 1941 by the Director-producer R. 3, 
Prakash. ` 


` 3. The trial Court on May 29, 1973, 
found that the deed in Ex. A-1 . was 
"not false” but a true. transfer. in 
favour of the ‘Publishers. The deed was 
valid — and ‘acted upon’ by the publishers 


1981, Andh.. . Pra/15 VIII G—16 


P. Lakshmikantham v. Ramakrishna Pictures 


‘under. 
guaranteed their - copyrights “zealously” 


-and realised ` 
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who printed the book in four editions. 
The fourth edition was printed in 1959 
and in all the editions as transferee 
Ex. A-1 deed, the publishers 


with appropriate declarations in the 
book. The non-registration of the- deed - 
in Ex. A-1 under Section 13 of Act II 
of 1914 did not defeat their copyrights. 
That on August 7.:1970 the Gramophone 
Company of India at Madras in their 
letter Ex. A-13 did not assert any righis 
subsisting in -them, therefore, the copy- 
rights under Ex. A-1 deed continued to 
vest in the publishers. That the trans- 
fer set up by K. Satyanarayana on April. 
1, 1967, in favour of the producer was 
not true. The author of the book was 
found: to have “taken”. some characters 


from Telugu film of 1941. As to the 
theme, it was held “three important 
characters”, “twelve padyams” and 


“some dialogues”, there was conversion 

of the book by the producer of the film 
and ordered injunction as prayed by the 
publishers. As- to damage the producer 
was found to have “spent Rs. 3,96,000/-” 
“Rs, 4,60,000/-” and some 
more amounts for “dubbing the picture”. 
The publishers were held to have suf- 
fered no ‘damages’ however, for the 
piracy of the book under Sections 55 
and 58 of the Copyright Act XIV of 
1957, ‘it was observed: i 


© “Yt is impossible to dtn what 
precise part of the defendants’ profits 
are attributable to the above borrowed 
material. I do not therefore consider 
it necessary to order. the taking of an 
account in this respect. I consider that 
damages of Rs. sow- would be just 
under this head,” 


4. The decree of the lower Court 
was the subject. in two appeals in this 
Court. The publishers lodged A. S. 
No. 324 of 1974. Ramakrishna Pictures 
Limited and the Purna Pictures of Vija- 
yawada — the two out of the five dis- 
tributors, lodged A. S. No. 368 of 1973. 
A learned single Judge of this Court on 
March: 7, 1977 affirmed the decree of the 
trial Court in all its aspects. As to the” 
conversion of the book, the learned 
single’ Judge held; ; 


EREE, in all its essential particulars 
and nine poems have been created in the 
film even if we make allowance for the 
three characters and three poems men- 
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tioned above which are to be found even 
in 1941 film.” 


5. Out of the twelve padyams, since 
three out of them were found in 1941 
film, the user of the three padyams was 
not held to be piracy or conversion and 
as to damages the learned single Judge 
held: 


ANNE the amount of Rs. 3,000/- fixed 
by the Court below as an appropriate 
measure of compensation for infringe- 
ment of plaintiffs copyright, cannot be 
said to be either unreasonable or arbi- 
trary. I, therefore, confirm the said 
figure.” 

The relief of accounts was negatived. 

6. This Court against the tudgment 
of the learned singie Judge, admitted on 
August 17, 1977, two appeals, one by 
the publishers L. P, A. No, 151 of 1977. 
The other appeal L. P. A. No. 221 of 
1977 was lodged by the two appellants 
in A. S. No. 368 of 1973. 

7. We have not heard the learned 
counsel in the appeal of the producer 
that there was no conversion of the 
book in question. The excerpts shown 
in the judgment of the lower Court 
were affirmed by the learned single 
Judge as piracy on the part of the pro- 
ducers. Whether in the face of such z 
piracy the relief of injunction as prayed 
for by the publishers was appropriate, 
however, was debated. In this regard 
it may be stated that the law of this 
country as to the copyrights is the same 
as in England up to 1956. The principles 
under the Copyright Act. 1911 passed 
by the Parliament of the United King- 
dom was applied and incorporated in 
Act Tl of 1914 The history of copy- 
right legislation in England goes back 
to the date when Star Chamber was 
abolished and when Licensing of the 
Press Act in 1661 was passed. The Law 
Revision Act of 1863 repealed the Copy- 
right Act, 1775. Then, came the Copy- 
right Act of 1814 and the Copyright Act, 
1911 which is now repealed by the Copy- 
right Act of 1956. The Act XIV of 1957 
of Indian Parliament incorporated: ali 
` principles that were in the statute of 
Act Ili of 1914 with some variations 
which are not relevant for these appeals, 
The law in the United Kingdom for the 
last four hundred years as to copyrights 
understood that in the event of 


was 
conversion or piracy of the copyright. 
“injunction” was held as normal re- 


medy. On February 6, 1953, in the case 


P. Lakshmikantham:v, Ramakrishna Pictures 


. the copyright in a book. 


A.I) 


reported in London Times, an incide 
in a film was found to have infringi 
(Fernald 
Jay Lewis Production's Ltd), Halsbur; 
Laws of England 4th Edition para 9 
(Vol. 9). Therefore we see no merit 
the contention that injunction was n 
the appropriate remedy in the insta 
case, 


8. In support of the publishers a 
peal, larger aspects of judicial remedi 
were debated, What is piracy and wh 
is conversion in that context as “define 
under the United Kingdom Copyrig 
Act, 1911 by Lord Atkin in the ca 
of Lancashire and Yorkshire Ry, C 
v, Mac Nicoll, (1918) 88 LJ KB 601 
p. 605. was cited: where conversion w 
*dealine” with goods in a manner inco: 
sistent with the right of the tr 
owner”. Serutten Lord Justice appro 
ed of the definition in Oakley v. Lyste 
(1931) 1 KB 148 and this was relied 
the case of Caxton Publishing Co. 
Sutherland Publishing Co., 1939 AC 17 


9. In the Letters Patent Appeal 
the Publishers, however, two questio: 
were raised by the learned counsel f 
the appellants. The first question w 
with reference to Section 55 of Act X) 
of 1957 and the three reliefs set out 
that provision. 


10. A successful suitor can  obta 
damages, it is argued, for the conversi 
in addition to the relief of injunctio 
The publishers in the instant suit, 
addition to damages. sought for accoun 
of profits received by the producer. A 
cording to the learned counsel for ft 
appellant, for any act of piracy t 
person aggrieved can claim the thr 
remedies injunction, damages and a 
counts as set out in clause (1) of Se 
tion 55 of the Act. That is to abate ft 
ther infringement, the aggrieved (party; 
entitled to the relief of injunction. F 
conversion per se, a suitor is entitled 
damages. What is urged now is that t 
publishers are also entitled to accoun 
Therefore in addition to damag 
awarded to the .publishers, it is argu 
accounts also must be ordered by ti 
Court. 


11. The remedies of damages a 
accounts are remedies in the alternati 
for it was held the two reliefs are i 
compatible. That proposition is w 
settled in the case of (1939 AC r 
(above) and in the long time of cas 
In the case of Neilson v, Betts, (18) 


1981. 


5 HL 1 at 22.. Lord Westbury observ- 
ed: 

“My Lords, It have only further to 
observe that the decree of the Court 
below directed not only -an inquiry as 
to damages, but-also an ‘account of 
profits. The two things are hardly re- 
concilable, for-if you, take an account 
of profits you condone the infringe- 
ment,” ; 

12. In .the case of De Vitre v. Betts, 
(1873) 6 HL 319 at 321, the case im 
(1870) 5 HL i (above) was referred 
and Lord Chelmsford . observed: 

“My Lords, the case of Neilson ve 
Betts ((1870) 5 HL 1) most undoubtedly 
decided the general principle that, up- 
on a decree against a party forthe in- 
fringement of a patent; the patentee. is 
not entitled both to an account of pro- 
fits and an inquiry into damages. 
That principle applies generally and 
without any distinction at all. It applies 
to every case of“ infringement; and 
therefore, it: must be taken to have 
settled conclusively that point, that the 
patentee must; in all these cases, where 
he will have. an account of profits or 


an inquiry into! damages, He cannot 
have both.” ' f y : 
13.. Therefore on the facts of the 


case, since the publishers were accord- 
ed the relief of damages, they cannot 
lay claim to.the relief of accounts. _ 


14. Lastly it is argued (the ‘second 
question) the damages in Rs. 3,000/- 
was not adequately quantified and, a 


large number of authorities have been 
cited to show. that no method was ad- 
opted in quantification ‘of damages by 
the lower Court and the single Judge 


was satisfied holding the decree for 
. damages as not “arbitrary” or “un- 
reasonable’, We cannot say the com- 


plaint made in this regard is un- 
justified. There was no method adopted 
in quantification of damages is self- 
evident for the trial. Judge merely said: 

“I consider that damages: of Rupees 
8,000/- would be just under the head.” 
True it is, in saying that, no method 
or principle was followed. The difficulty 
in the ‘instant case arises “because 
‘against the decree of damages, no Lef- 
ters Patent Appeal has been filed, 
Therefore, the decree of damages: be- 
came final, The publisher's appeal is 
directed to claim the relief ‘of accounts 
and they. valued the relief of accounts 
and paid court-fee of Rs. -23/- under 
S, 20 of the Andhra Pradesh - Court- 


United . Fire: & Gen, Insurance Co,Ltd, -ve P, Parvathamma. 


- 1956. No 


peals, 
-two appeals are accordingly dismissed. 


tions 110-D, 96 (2) 


in an 
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fees. and Suits Valuation Act: VIL: of 
Appeal thus is lodged: com- 
plaining about the adequacy of dam-- 
ages. Since damages were: awarded, the 
publishers are not, entitled to the relief 
of.accounts, The Letters Patent Ap 
therefore, merit dismissal The 


No order as. to costs in both.. 
: . Appeals dismissed, 
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The United Fire and General Insurance 
Co. Lid., Appellant v. P. Parvathamma, Re- 
spondent. ` 

C. M. A. No. 509 of 1979, D/- 19-12-1980 

-(A) Motor Vehicles Act (å of 1939), Sec- 
tion 95 (2) (4) — Accident claim — Conr 
pensation _ Liability of insurer — Extent 
of, 

The liability: of insurer to pay the com- 
pensation is limited only to Rs. 5,000/- and 
beyond that amount liability to pay the 
compensation rests solely with the owner of 
the vehicle. a 1971 SC 1624, Foll. 

(Para 4) 

-@®) Motor: Vehicles Act (4 of 1939), Sec 
— Appeal by insurer 
against award of Accidents Claims Tribowal 
— Grounds specified and enumerated in Sec- 
tion 96 -(2) can only be raised — Plea that 
insurer cannot be saddled with liability ex- 


ceeding ‘sfatefory limit — Whether could be 
raised. : 


(1972) -1 APLY 47, Not Fol. 


“It is well known that an appeal, unlike a 
suit is not a right at common law. It is 
wholly a creature of statute. The appeal be- 
ing a creature of statute; what the appellant 
requires is permission of law to raise a par- 
ticular plea. The language used by the Act 


- in Sec. 96 (2) limifs its appeal only fo those 


enumerated grounds. Under S. 96 (2) the 
pleas available are all enumerated. It fol- 
lows. that it shall not be open to the appel- 
lant to urge any plea other than those that 
are enumerated and permitted. hus where 
appeal against the judgment and 
decree of the Claims Tribunal saddling the 
insurer with liability exceeding Rs. 5,000/- 
the insurer raised the plea that it could not 
be made liable for an amount exceeding 
Rs.. 5,000/-, the plea not being one falling 
under S. 96 (2), it could not be raised in 
the appeal. (1972) 1 APLJ 47, Not Foll. in 

view of AIR 1959 SC 1331; AIR 1980 Andh 
Pra 279.. (Paras 5, P 
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Cases Referred: . Chronological. Paras 
AIR 1980 Andh Pra 279 -1 
AIR 1979 Kant 1 (FB) © 8 
(1979) 1 Mad LJ 487 8 
AIR 1978 Andh Pra 90 8 
(1972) 1 APLJ 47 . 6, 7 
AIR 1971 SC 1624 ; 4 
AIR 1959 SC 1331 6 


1905 AC 369:74 LIPC 77:92 LT 738, 
Colonial Sugar Refining Co. v. Irving (5 


M. P. Ugle, for Appellant; K. V, Reddy 
(for No. 1) and T. Venkatramana (for No. 2), 
for Respondents. 


JUDGMENT :— O. P. No. 19 of 1975 on 
the file of the Motor Accidents Claims Tribu- 
nal, Chittoor, was filed by one Pogaku Parva- 
thamma, wife of Venkatrayappa, Madana- 
palle, Chittoor Dist., claiming compensation 
of an amount of Rs. 20,000/- for the injuries 
caused to her by reason of an accident due 
to the rash and negligent driving of a bus, 
APC 6311 near Sanatorium Church of 
Madanapalle on 1-8-1974. 


2. The petitioner’s case was that she was 
travelling in the aforesaid bus while going 
to her village | Chinnathippa  Samudram. 
While the bus was proceeding to that village, 
it turned turtle near Sanatorium Church, 
Madanapalle, when the petitioner was in- 
jured all over her fore-head. Her lower 
tooth in the lower jaw was broken and an- 
other had become loose. The petitioner 
issued a notice to the bus owner, K. Nara- 
yana Reddy and to the United India Fire 
and General Insurance Company Ltd, 
Madras. on 23-8-1974 claiming the afore- 
mentioned compensation. Having 
no satisfactory reply, she filed the aforesaid 
O. P. against the two respondents. It may 
be mentioned here that the aforementioned 
bus was insured with the United India Fire 
and General Insurance Company under an 
Insurance Policy, Ext. P-3 dated 19-11-1973. 
That policy covered: the loss to the bus and 
also what is generally known as a ‘third-party 


risk’. So far as the loss fo the bus was 
concerned, the liability of the insurer was 
limited to a sum of Rs. 50,000/-. So far as 


the third-party risk was concerned, no spe 
cified amount was mentioned. But it was 
stated : $ 


“Subject to the limits of liability, the 
company will indemnify the insured against 
all sums including claimants case and ex- 
penses which the insured shall become legal- 
ly liable to pay in respect of: 


G) death or bodily injury to any person 
cavsed by or arising out of the use (includ- 


United Fire & Gen. Insurance Co. Ltd. v.. P, Parvathamma . 


received_ 


AIR. 
ing the loading and/or unloading) of the 
motor vehicle; A 
Gi) damage to property caused by the use 
(including the loading and/or unloading) of 
the motor vehicle.” 
The Accidents Claims Tribunal, Chittoor, by 
its order dated 27-6-1979 upheld the claim of 
the petitioner, but awarded only Rs. 12,000/- 
with proportionate costs towards compensa- 
tion payable by the owner of the bus (lst 
respondent) and the insuring company (2nd 
respondent). 


3. Against this order and award of the 
Accidents Claims Tribunal, the owner of the 
bus filed no appeal. But the Insurance Com- 
pany which had insured the bus not only 
against any loss or damage that might oc- 
cur to it, but also against third-party risk 
had preferred this appeal. To this appeal, 
both the victim of the accident as well as 
the- owner of the bus have been made par- 
lies. 

‘4 Mr, Ugle, the learned counsel for the 
appellant, argued that under S, 95 (4) of the 
Motor Vehicles Act, (for short, the ‘Act’) the 
liability of the insurer is limited only to 
Rs. 5,000/- for each individual passenger . 
travelling in any vehicle other than a motor 
cab and that thereafter the. lower Courts 
direction that a sum of Rs. 12,000/- awarded 
as compensation should be recovered both 
from the owner of the bus as well as from 
the insurer is clearly erroneous and contrary 
to the statutory provisions. In other words, 
Mz. Ugle argued that this client should 
have been. made liable only to an extent of 
Rs. 5,000/- as prescribed by S. 95 (2) of the 
Act and beyond that amount liability to 
pay the compensation amount rests solely 
with the owner of the bus, who is the only 
other respondent. In view of the judgment 
of the Supreme Court in Sheikhupura Trans- 


_port Co. v. N. I. T. Insurance Co., AIR 1971 


SC 1624, I think this argument of the learn- 
ed counsel for the appellant must: be ac- 
cepted, ruling out any other interpretation, 
which appears to be not wholly impossible 
on the somewhat involved language of Sec- 
tion 95 of the Act. 


5. But the question is whether that relief 
can be granted in this insurer’s appeal? 
Section 94 of the Act, which occurs in Chap- 
ter VIII of the Act and deals with insurance 
of motor vehicles against third-party risks, 
makes it obligatory for any person who uses 
a motor vehicle in a public place to take a 
policy of insurance complying with the re- 
quirements of that chapter.. Section 95 of 
the Act specifies the requirements of policy 
and also limits the liability of the insurance 


_ straightway allowed this appeal. 
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company called ‘insurer’. This section Te- 
quires that the insurer under the aforesaid 
chapter of the Act must insure the person 
or class of persons specified in the policy 
against any liability arising out of death or 
bodily injury or use of the vehicle. But 
Section 95 (2) (4) of the Act. limits the liabi- 
lity of the insurer to each individual passen- 
ger using the motor vehicle to a sum of 
Rs. 5,000/-, in any case, where 
vehicle used is other than a motor cab: In 
the aforementioned judgment of the Supreme 
Court arising under the provisions of the 
unamended S. 95 of the Act, -the learned 
Judges of the Supreme Court observed that 
the statutory liability of the insurer to in- 
demnify the insured is restricted by S. 95 (2) 
of the Act as it stood then. This judgment 
of the Supreme Court was followed by sever- 
al other High Courts. It. is, therefore, 
clear that the Tribunal below had erred: in 
awarding a joint and several decrees execut- 
able both against the owner: of the bus and 
the insurer in a sum exceeding Rs. 5,000/-. 
The insurance policy which I have 
above clearly- limited the liability of the in- 
surer to the limits of liability, meaning there- 
by the quantum of. liability as fixed by Sec- 
tion 95 (2) (4) of the Act. In -view of that 
limitation contained in ‘the policy of insur- 
ance which isin harmony andis in conform- 
ity. with the requirements. of the _Act and 
the limits fixed -in Section 95 of the Act, I 


cannot but.hold that the order of the .Acci-- 


dents’ Claims Tribunal making also the in- 
surer liable in a sum of Rs. 12,000/--is er- 
roneous. The Tribunal ought to have limit- 
ed the liability of the insurer only to a sum 
of Rs. 5,000/-. On that basis, I would, have 
But there 
appears to be, unfortunately for the appel- 
lant, insurmountable difficulties in the way 
of allowing this appeal.. The Motor Vehi- 
cles Act dealt with the liability of the owners 
of: the motor vehicles and sets up special 
tribunals for qualifying the liability of such 
owners arising out of accidents which are 
now-a-days too many and too frequent caus- 
ing loss of limb and life to the innocent 
general public. In order to- facilitate easy 
collection of moneys of compensation award- 
ed against the owners of the motor vehicles, 
the Act not only obligates the owners and 
users of the motor vehicles to take insurance 
policy covering what is known as ‘third-party 
risk; but also makes any decree or award 
passed by the aforesaid Tribunals executable 
against. such insurance companies called the 
Insurer. Under S. 96 (i) of the -Act, the 
law lays it ‘down that the insurer should 
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the motor 


read © 


. is on the date’ of contract 


satisfy judgments’ -of . compensation passed 
by the Tribunals against persons insured by 
the Insurer even though the insurér was 


— ALP. 229°. 


not directly liable to the injured- person.’ 


But the Act limits, as noted above, the 
liability of the insurer. In other words, the 
scheme of the Act is fo make the insurer 
primarily liable to an unlimited extent and 
make the insurer liable only to a limited ex- 
tent as specified in Chap. VHI. Proceeding 
on that. basis, the provisions of that chap- 
ter, more particularly S. 96 (2) and S. 110-C 
of the Act make the presence of insurer be- 
fore the Tribunal for adjudication of claims 
not absolutely necessary, but only ‘contin- 
gent upon the happening of certain events. 
Under Sec. 96 (2) of the Act, the claimant 
need not make the 
party-respondent to his claim. But he must 
before or after the commencement of the 
proceedings claiming compensation in the 
Tribunal notify on the insurer through Court 
of the fact ‘of bringing of those proceedings, 
It is then left for the insurer either to im- 


Insurance Company a 


plead himself as a party-respondent and con- . 


test the proceedings or not. Even if the 
insurer on receipt of a notice under S. 96 (2) 


of the Act chooses to ‘contest the claim, 
he is not free to raise all’ objections. Sta- 
tute limits his liberty to contest. He is en- 


-titled only to raise such -objections to the 


claim as are specifically enumerated in Sec- 
tion 96 (2) (a), (b), (9 of the Act. They 


read as follows :- 


“(a) that the ‘patie was cancelled by 
mutual consent or by virtue of any provision 
contained therein before the accident giving 
rise to the liability, and that either the cer- 
tificate of insurance was surrendered to the- 
insurer or that the. person to whom the cer- 
tificate was issued has made an affidavit stat- 
ing that the certificate has. been lost or de- 
stroyed, or that either before or not later 
than fourteen days after. the happening of 
the accident the insurer has commenced pro- 
ceedings for cancellation of . the certificate 
after compliance with .the provisions of Seç- 
tion 105; or 


(b) that. there has been a breach of a spe- 
cified condition of the policy, -being one of 
the following conditions, namely :— 

(i) a` condition excluding the use of 
vehicle — IS 


the 


(a) for hire or reward, where the vehicle 
of insurance a 
vehicle not coveréd by a permit to ply for 
bire or reward; or 

(b) for organised racing. and speed testing; 
os mo OE he : . 
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. €c) for a purpose not allowed by: the per- 
. mit under which the vehicle is used, . where 
ithe vehicle is a transport vehicle; -or i 

- (d) without ‘side-car being attached, where 
‘the vehicle is a motor cycle; or 

(ii) a condition exchiding driving bya 
named person or persons or by any person 
Who is not duly licensed, or ‘by any person 
who has been disqualified for holding of 
‘obtaining a driving licence’ during the ‘Period 
of disqualification; or’ 

(iii) a condition excluding liability for i in- 
jury caused or contributed . to by conditions 
of war, civil war, riot or civil ‘comimotion; 
or . ie” Pez ers 
_ (c) that the policy is void on the ground 
that it was obtained by the “non-disclosure 
of a material fact or. by a representation of 
. fact which was = in some, -material parti- 
` gulars.” 

It is only under (seas 110-C.. of the Act, that 
the. insurer is permitted to raise -all < objec- 
tions to-the claim of the motor vehicle acci- 
dent victim. But under Sec.-110-C of the 
Act, the insurer cannot and would not be- 
come a contesting party to the. -claim - nor- 
mally. The insurer would become entitled 
to implead himself. as a party-respondent and 
oppose the claim -only where the Accidents 
Claims Tribunal was satisfied that there. was 
collusion between the claimant and -the pet- 
son against. whom’ the claim was made or 


the person against whom the- claim -had ~ 


been made had failed to contest the claim. 
In the absence of collusion between the 
claimant and the insured and negligence or 
indifference on the part of , the insured in 
contesting the claim, the. insurer cannot im- 
plead himself ag a party. It follows from 
the above that the claimant is under no 
obligation. to maké on his own the insurer 
a party-respondent to his claim and.. it is 
wholly for the insurer to implead himself as 
a pariy-respondent either under Sec. 110-C 
of the Act or under S. 96 (2) of the. Act. 
Tf the insurer impleads himself under Sec- 
tion 110-C of the Act, it would, be open to 
the insurer to raise all objections to the 
granting of the claim which would have 
been raised by the insured. But, as in this 
case, as there was no finding by the- Acci- 
dents Claims Tribunal that the insured was 
colluding with the claimant or that there 
was any negligence or indifference on the 
part of the insured and the insurer was im- 
pleaded from the commencement of the pro- 
ceedings the “Insurance Company cannot 
avail itself of the provisions of S. 110-C of 
the Act. The only other section of which 
it can take ‘benefit of is S. 96 (2) of tho 


United Fire’& Gen. Insurance Co.. Lid. v.: P. Parvathamma 


ALR. 


Act. .As we have already noted ‘that undey 
Section 96 (2) of the Act, it is not open to 
the Insurance : Company to. oppose: the claim 
on all and every “ground, it can only raise. 
such of those objections which are enumerat- 
ed in S: 96 (2) (a), ©) and (c)-of.the - Act. 
The question then arises whether the present 
argument of the insurer falls under Sec. 96 
of the: Act. In this case, the argument of 
the Insurance. Company ‘is. that the Accidents 
Claims Tribunal. ought not to, have saddled 
the Insurance Company with any. liability 
exceeding Rs. 5,000/- fixed by S. 95 (2) (4) 
of the Act. But-the' question is whether 
this argument is‘ open for the ‘Insurance 
Company to be. raised. Mr. Ugie’s. conten- 
tion is that it should be open to the-Insur- 
ance Company to raise this argument be- 
cause in doing so.it-is doing no more than 
limiting its claim to a‘limit which is statu- 
torily fixed by Sec, 95 of the Act and that 
it would be wholly unjust to allow the 
award of the Accidents ‘Claims Tribunal to 
stand in excess of: Rs. 5,000/-. Although I 
have great sympathy for this argument how- 
ever considering it as a question of law, I 

find it exceedingly difficult to accept it and 
grant any rélief to. thé appellant. So long as 
the appellant’s. case does’ not come under 
Section 110-C of the Act, the limitations 
contained in S. 96 (2) of the Act would 
operate to restrain the Insurance Company 
and limit its-defence before the Tribunal and 
appealin this-Court to the: statutory. grounds 
mentioned in that section. It is admitted 
by Mr. Ugle and, in any-case, I so find 
that the argument that his client was’ liable 
to pay only Rs. 5,000/- is not an. argument 
which can be described as falling under 
Section: 96 (2) of the Act. I am, therefore, 
unable to uphold the contention” of Mr: Ugle 

that it-is still open for the appellant to urge 
that: the award should be limited to an ex- 
tent of -Rs. 5,000/- only. ‘These considera- 
tions would apply with peculiar force to añj - 
appeal. It is well known that an appeal, un- 


~ lke a suit, is not a right at common law. 


It is wholly a creature of the Statute (see 
The Colonial Sugar Refining Company . v. 
Trving,- 1905 AC 369). It is open for the 
Legislature tó say whether there should or 
should not be an appeal. It is equally open 
to the Legislature to say whether on what 
points of law and to what extent an appeal 
should be allowed from the judgment of a 
lower Court of Wribunal. Whe well-known 
example of S. 100, C. P. C. hitherto limiting 
the right of a second appeal only to ques- 
tions of law and now to substaritial ques- 
tions of law is a'clear-case in point: Ia 
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other words, appealability can- be restricted. 
and limited both qualitatively and . quantita- 


tively. Under Section 110-D.of the Act, eny. 


person aggrieved by an award of a Claims 
«Tribunal is given the right to file an appzal 
to the High Coust within 90 days. : But that 
provision must be read conjunctively with’ 
Sections 96 and 110-C of the Act. -As we 


have already. noted. that the Statute does. rot 


recognise in its. fullest extent that. the insu-er 
can be a person aggrieved in all cases. If 
- the insurer could not raise his claim that 10 
decree should be passed against him exceed- 
ing the statutory limit fixed under S. 95 2) 
of the Act before the Claims Tribunal, it 


would not be logical to contend that it corld ' 


raise this argument in appeal. The limits. of 
Section 96 (2) of the Act are long enouzh 
to apply to the appeal. I.am, _ therefore,. 
clearly of the opinion that it is not open Ío 
the Insurance Company to raise this plea in 
„= this appeal.’ .That there is no provisien 
forbidding the insurer from raising such a 
plea in this appeal is hardly relevant. Tae 
language used by the Act in Section 96 @) 
limits its’ appeal only to those ‘enumerated 
grounds. The appeal. being a creature. of .the 
'Statute, what the appellant. requires is perms- 
| sion of law to raise a particular plea. in 
this case, under Section -96 (2) of the Act the 
Ipleas available are all enumerated. It follows 
that it shall not be open to the appellant -o 
urge any plea other - than those that aze 
enumerated’ and permitted. : 


6. -- Mr. Ugle has relied upon the juds- 
ment of a Division Bench.of this Court cor- 
sisting of Mr. Gopal Rao Ekbote and Mz. 
Justice Ramachandrarao. reported io Hindus 
tan Ideal Insurance Co. Ltd. v. Pokana 

~ Ankaiah, (1972) 1 APLI 47 to- contend thet 
it shall be open, for his clients to raise this 


plea. There is absolutely no doubt that tha. 


case fully supports the contention of Mı 
- Ugle. -But, with the greatest respect to th2 
learned Judges, who decided that case, I-am 
unable to agree with. that judgment -for sever- 
al reasons. Firstly because, the Teasoning 
does not appear to me to be correct in prin- 
ciple which is that whatever is not permitted 
` to be appealed against must be taken 4 to have 
been forbidden; secondly” because the judg- 
ment does not take full. note of the conclud- 
ing words of Section 96 @ of the. Act, “tc 
defend the action on any of the following 
grounds” and also- Section 96 (6) of the Act. 


Finally because that judgment’ in my. humble 
opinion, does not appear to be consistent 
with the. principles laid. down by the Supreme- 
Court in B. L G. . Insurance Co: ..v.: Itbar 


United. Fire. &. Gen. Insurance. Co, Ltd. v.. P. Parvathamma 
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Singh, ATR.: 1959 SC 1331. The learned 
Judges., of the Supreme -Court in the: above 


‘ease clearly held :— 


“It would follow that an insurer is entitled 


‘to defend on any ‘of the grounds enumerated 


and no others... If it were not so, then of 


course no grounds need have been enumerat- 
ed. When the grounds of defence have been 
specified, they cannot be added to.” (emphasis 
supplied.) 


7 The. ‘above judgment of the learned 
Judges‘ reported in Hindustan Ideal Ins. Co. 
Ltd. v. P. Ankaiah, (1972-1 APLJ 47) (supra) 
was considered by a Division Bench of this 
Court consisting of Madhava Reddy and 
Fayachandra Reddy, JJ., in R. Chinna Rao’ 
v. Reddi Lorudu, AIR 1980 Andh Pra 279. 


-The fearned Judges held that the. earlier 


Bench decistom was not. correctly decided. 
With respect I follow and accordingly hold 
that -it shall: not be open to the appellant to\ 
raise this contention in’ this appeal. 


_ 8 Mr. Ugle also strongly relied upon 2 
decision of the Division. Bench of this Court 
consisting. of Ramachandra Raju and Jeevan 
Reddy, JJ., reported in M. Vengamma v. K. 
Duravasulu, AIR 1978 Andh Pra 90: -.That 
was a case where the question considered was: 
wether the limits of.the Insurer’s. liability to: 
third-party risks. was governed by the: provi- 
sions of the Act or the terms of the: contract. 
The learned: Judges. held that it was governed 
only: by the terms of the. Statute and not by 
the: terms: of the contract. . This case was re- 
ferred to with approval by a Full Bench of 
this Karnataka High Court reported in S. 
Sanjiva v. Anantha, AIR . 1979 Kant 1 on 
the question . of its. retrospectivity. But, 


neither of these: cases considered the present. 


question whether Section 96 (2) of. the Act 
limits the defences open to an. insurer to 
those grounds specified and enumerated in 
that section. .These cases are, therefore, of 
no relevance to the present case. So is the 
judgment of a Division Bench of the Madras 
High Court reported in United India Fire and 
General Insurance Company Limited.y. Union 
of India, (1979).1 Mad LJ 487. 


9. For the aforesaid. Feasons,. with. regret 
but without., hesitation, I dismiss this appeal. 
In. the Seeemena ences, without costs.. 


- Appeal dismissed. 


+ 
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AIR 1981: ANDHRA PRADESH 232 
C. KONDAIAH, C.-J. AND SEETHA- 
RAMA REDDY, J. 


Y. Venkannachowdary,. Petitioner v. The 
Special Deputy Collector, Land Acquisition 
(General), Hyderabad District and others, 
Respondents. 


Review Civil Misc. Petns.. Nos. 10785 to 
10789 of 1979, D/- 23-4-1980.* 

(A) Land Acquisition (Madras Amend- 
ment) Act (12 of 1953), S, 2 — Interpreta- 
tion of — A. P. Land Acquisition Manual 
eannot be called in aid of. (Land Acquisi- 
tion Act. (1894), Ss. 28, 34, A. P. Land Ac- 
quisition Manual, Part IN, Sch. IV, Board’s 
Standing Order, 90, Para 21; Interpretation of 
Statutes — Administrative instructions). AIR 
1953 SC 113, AIR 1970 SC 1173 and AIR 
1972 Bom 152, Rel. on. (Para 11) 

(B) Land Acquisition (Madras Amend- 
ment) Act (42 of 1953), Section 2 — Acquiisi- 
tion whether for Central or State Govera- 
meat, Amendment Act providing uniform 
rate of interest at 4% — Provision to the 
contrary m Land Acquisition Manual — 
- Dees not operate as estoppel against Govern- 
ment — No estoppel against statute. (Land 
Acquisition Act (1894), Ss. 28, 34; A. P. Land 
Acguisition Manual, Part W5, Sch. IV; 
Board’s Standing Order 96, Para 21; Evi- 
Gence Act (1872), S. 115). (Para i2) 

(©) A. P, Land Acquisition Manual, 
Part HI, Sch. TV, Board’s Standing Order 90, 
Fara. 21 — Provision is in the nature of ad- 
ministrative or executive instructions — Con- 
fers ne enforceable rights — Breach thereof 
— Petition under Article 226 of the Constitu- 
tion — Not maintainable, (Constitution of 
India, Art. 226; Land Acquisition Act (1894), 
Ss. 28, 34). AYR 1959 SC 694, AIR 1959 
SC 896 and AIR 1967 SC 1753, Rel. on. 

a (Para 13) 

(D) Civil P. C. (5 of 1908), O. 47, R. 1 — 
Review — Important provision of law not 
brought to notice of Court during hearing of 
appeal by mistake of Counsel — Amounts to 
error apparent on face of record — Review 
maintainable. Case law discussed. 

‘ (@ara 16) 


Œ) Land Acquisition (Madras Amend- 
ment) Act (12 of 1953 as applicable to A. P.), 
S. 2 — Acquisition of land for Central Gov- 
ernment — Reduction of rate of interest from 
6% to 4% in the State of A. P. — Purpose 


* To review the judgment of the High Court 
in C. C. C. A. Nos. 51 to 55 of 1974, D/- 
7-2-1978. 


DY/EY/B987/81/DVT 








Y.: Venkannachowdary v. Spl. Dy, Collector, L, ‘A. (General) 


AER 
as to why interest is reduced not mentioned 
in the Act — Provision, held, is not ‘based 


on intelligible differentia and violates Art. 14. 
(Land Acquisition Act (1894), Ss. 28, 34). 
C. C. C. A. Nos. 51 to 55 of 1974, D/- 7-2- ` 


1978, Reversed on review. (Para 19) 
Cases Referred : Chronological Paras 
AIR 1979 SC 1047 ` 14 


` (1974) W. A. M. P. No. 141 of 1974 in W. A. 


No, 238 of 1973, D/- 22-3-1974 (Andh Pra) 


15 

AIR 1974 Punj & Har 321 - 4 
AIR 1973 SC 689 18 
AIR 1972 Bom 152 il 
AIR 1970 SC 1173 il 
AIR 1968 SC 1425 18 
AIR 1967 SC 1753 13 
AIR 1965 SC 1017 - 7 
AIR 1963 SC 1909 ” 14 
AIR 1959 SC 694 13 
AIR 1959 SC 896 13 
AIR 1957 Andh Pra 481 : 1954 Andh LT 
(Civ) 214 15 
AIR 1953 SC 113. : 11 
AIR 1940 Mad 17 15 


AIR 1925 Mad 1031 : 49 Mad LJ 671 15 
AIR 1925 Baceous 314 : ILR 3 Rangoon 
261 15 


N. Rajeswara Rao, To Petitioners in all 
the Petitions; Govt. Pleader for G, A. D. 
on behalf of the Respondent No. 1 in Review 
C. M. Ps. 10785/79 and 10789/79 and for the 
Respondents in other, in petitions all the peti- 
tioners and K, V. Ayyappa Sastri for Re- 
spondents Nos. 6 tọ 9.in Review C. M. P. 
Nos. 10785 and 10789/79 and V. Raja Gopal 
Reddy for Respondents Nos. 3 and 10 to 12 
in Review C. M. P. -Nos. 10785/79 and 
10789/79. > 


SEETHARAMA REDDY, J.:— This re- 
view raises the question of rate of interest to 
be awarded on the amount of compensation 
under the Land Acquisition Act vis-a-vis the 
lands acquired for the Central Government 
in the year 1963. The material particulars, 
in brief, may be sequenced. 

2. The lands of. the petitioners were ac- 
quited for the Central Government, inter 
alia, towards the construction of Railway 
Staff Quarters; and possession of the lands 
was taken over on 6-12-1963, 12-1-1964 and 
15-6-1965. Interest at the rate of 4 per cent 
per annum was awarded on the compensation 
amount; and the same was eventually con- 
firmed by this Court in the appeal, which is 
now sought to be reviewed. 

3. The grounds briefly are: An honest 


mistake was committed by the Counsel in 
not ‘bringing to the notice of the Court, para- 


© tral Government 
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graph .21 of. Schedule IV of. Part IIL of the 
_ „Land Acquisition Manual,. which - provides 

for interest: at the. rate of 6 per cent per 
annum in cases of acquisition of , land ~ for 
the purposes -of the Central ‘Government 
though the rate is 4 per cent-per annum. if 
the land is acquired for the State Govern- 
ment. The said Para. 21 of Board’s Stand- 
ing Order. 90 was amended only in the year 
1966 by G. O. Ms. No. 1364 dated 21-11-1966 
providing for payment ‘of interest at the rate 
of 4 per cent per annum regardless of. the 
fact whether the land is acquired for the Cen- 
or the State Government. 
Since the ‘amendment is subsequent to the 
acquisition, ‘i:e., 1963, the rate of interest 
will be 6 per cent per annum. The Land Ac- 
quisition (Madras Amendment) <Act,- 1953, 
which reduces the rate of interest from 6% 
to 4% is applicable only to the lands acquired 
for the purposes of the State Government. 
In fact, Board’s proceedings, B, P. Mis. No. 
1005 dated 2-9-1953 and Government Memo 

No. 3695-C/50-2, Rev. dated 6-8-1953 -issued 
' thereafter clearly demonstrate that the am- 
endment is applicable to cases of acquisition 
of land for the State Government which is 
further made clear -under Para 21 of 
B. S. O. 90.. That B. S. O. 90 was also adopt- 
ed by the Andhra Pradesh State Govern- 
ment and .continues to be in operation till it 


is amended by G. O. base 1364. „dated. 21-L1-: 


1966. 


4. If the intention of the Amendment Act 


is to make it applicable to the- acquisitions ` 


for the Central Government also, then the 
same would have been challenged as dis- 
criminatory, as ‘different rates of interest 
prevailed in different parts of the country. 
Further, the Government is estopped -from 
questioning para 21 of B. S. O..90. The 
said instructions were, in- fact, carried out 
and acted upon till they were amended in 
1966. Memo No. 4693-H/61-1-Rev., dated 
1-11-1961 and G. O.: Ms. No.’ 1498 dated 
25-9-1962 are only in the nature of cor- 
respondence. The review petitions satisfy 
the grounds mentioned in Order 47, Rule 1, 
- Civil Procedure Code. Further, the decision 
reporfed in AIR 1974 Punj & Har (321? 


sevese 


Ed.) referred to in the judgment under re- . 


view, has no application, as there is no pro- 
vision similar to para 21 of B. S. O. ae in 
that State. 


5. The counter averments, in brief, are :— 
The Amendment Act of 1953 does not make 
any distinction for payment of interest be- 
tween the lands acquired- for the State Gov-' 
ernment or forthe ::Central Government. ` 


Y, Yenkannachowdary v. Spl. 
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Memo No. :4693-H/61-5, Revenue dated 1-11- 
1961 and thereafter G. O. Ms. No. 1498, Re- 


venue dated 25-9-1962 clarify the position 


that if the interest is paid at the rate of 6 per 
cent per annum instead of 4 per cent per 
annum for lands acquired for Railways De- 
partment the excess interest 2 per cent will 
have to be recovered. It is obviously due to 
mistake and oversight that Para 21 of Mad- 
tas B. S.. O. 90 was incorporated while pre- 
paring the A. P. Land Acquisition Manual in 
1965. Para 21 does not provide for payment 
of interest at.a particular rate. On the other 
hand, it mentions that Section 34 of the Land 
-Acquisition Act provides for payment of 
interest at 6 per cent per annum if the ac- 
quisition is for the purposes of the Central 
Government, though.S. 34 does not speak of 
payment of interest at 6 per cent. per annum 
if the acquisition is for the purposes. of the 
Central Government. Even otherwise, the 
Land Acquisition Manual contains only ad- 
ministrative instructions which do not confer 
any legal rights.. Further, there is no new 
material as contemplated under O. 47, R: 1, 
Civil Procedure Code, which would warrant 
any review, 


6. Before adverting to- the arguments for 
and against the relevant statutory and other 
provisions may be noticed. 


7..The Land Acquisition (Madras Amend- 
ment) Act, 1953 is extracted hereunder: 

“The Land Acquisition (Madras Amend- 
ment) Act,-1953. (Received the assent of the . 
President on the 29th June, 1953, published 
in the Fort St. George Gazette, Part IV-B, 
page 37, dated the 8th July, 1953). 

i _ Act No. XII of 1953. 
An Act further to amend the Land Acquisi- 
tion Act, 1894 in its application to the State 
of Madras. i 

Whereas it is expedient further to amend 


‘the Land Acquisition Act, 1894 (Central Act 


I of 1894) in its application to the State of 
Madras, for the purposes hereinafter appear- 
ing. It is hereby enacted as follows: _ 

1. (1) This Act may be called The Land 

Acquisition (Madras Amendment) Act, 1953. 

(2) It extends to the whole of the State of. 
‘Madras. 

2. In Sections 28 and 34 of the Land Ac- 
‘quisition Act, 1894 (Central Act I of 1894)— 

(i) for the words “six - per centum”, the 
words “four per centum” shall be substituted; 

(ii) the- following proviso shall be added 
at the end, namely :— 

_“Provided that’ where such possession is 
taken before the commencement of the Land 
Acquisition (Madras Amendment) Act, 1953, 
the foregoing: provision ‘shall have effect as 
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_ if ‘for the rate of four per centum per annum 
specified therein the rate of six per centum 
per annum‘ had been substituted”. ` cs 
Para’ 21 of the’ Board’s Standing Order 90 
(B. S. O. 90) reads: 

“21. Rules. to be observed in making pay- 
ment in cash— (1) The payment:of compen- 
sation should be made as soon after the de- 
claration of the award as possible, as under 
Section 34 of the Act, interest at the rate of 
6 per cent per annum in cases of acquisition 
of land. for the purposes of Central Govern- 
ment, and at the rate of 4 per cent per annum 
in cases of acquisition of land for purposes 
of the State Government is payable on the 
amount of compensation for the. interval be- 
tween the date of occupation and the date 
of payment. . Accordingly, the Collector or 
the other officer duly: empowered should im- 
mediately after making an award under Sec- 
tion 11, tender payment of compensation to 
such of the persons entitled thereto as are 
then present either’ ey Or Dy their re- 
` pyesentative”. 

`8. The relevant portion of G. O: Ms. No. 
1364, Revenue dated 21-11-1966 reads: -— 

“The Government have examined the pro- 
' posals: of: the Board of Revenue to amend 
para 21. (1) of B. S. 0.90. The Government 
accepts. the above: proposals and issue the 
following amendment. 3 x 


. AMENDMENP 
' For ‘the existing para- 21 (9 of B. S. O. 90, 
the following ‘parteraph shall be substitut- 
ed :— 


Para 21. “Rules ‘to be observed in. making 
payment in cash :— me 
Cl) The _payment of “compensation should 
be made as soon after the declaration of. the 
award as possible, as under Section 34, of 
the I. A. Act, interest at 4 per cent per annum 
is payable on the amount of compensation 
for the interval between the date of occupa- 
tion and the date of payment. Accordingly, 
the Collector or other officer duly empowered 
should immediately after making. an award 
under Section 11 - tender payment .of com- 
pensation to such of the persons entiiled 
thereto as are then present either personally; 
or by their representatives”. 

Memo, No. 4693-H/61-1, Revenue dated 1-11-" 
1961 reads: 

“Sub. :— Land Acquisition ast Godavari) 
Tuni taluk — S. Annavaram Village S. Nos. 
121/2 ete., acquired for the: Railway Depart- 
ment — . Payment of compensation — Rate of 
` interest — Instructions — Issued. 

“Ref :— 1. Government Memo No. '4693-H] 
6i- 3 -Revenue dated 15-9-1961. : 


Y. Yenkannachowdaty v. Spl... 
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2. From the Collector of. East Godavari 
Ref. 82/2262/61 dated 30-9-1961. 

. With reference to his letter second cited, 
the Collector of East Godavari is informed 
that Sections 28 and 34 of the Land Acquisi- 
tion Act, 1894; as amended by Madras: Act 
XL of ‘1953, provide for payment of interest 
on ‘the compensation amount at the rate of 
4 per cent. per annum from the date of 
taking possession, until the compensation 
amount is paid or deposited. The reduction 
of the rate of interest from 6 per cent to 
4 per cent made in the said amendment came 
into force from 8-7-1953, and it applies to 


- all cases of acquisition of lands undertaken 


by the State Government both for the State 
and for the Central Government,- since there 
is no specific provision to the contrary in the 
Act,- 

In view of this isi position, the view ex- 
pressed by the Collector in the penultimate 
sentence of påra 2 of his letter second cited 
is correct. The Collector is therefore request- 
ed: to, adopt the rate of 4 per cent ‘for cal- 
culating interest in- this, case as well as in 
all similar cases. 

The Board ‘of Revenue is E to give 
suitable instructions to all the Collectors. with 
reference to the clarification issued. in- pare 
graph 1 above”. 

G. O, Ms. No. 1498, Revenue, dated 25-9- 


` 1962, in so- far as it is relevant, reads: 


“G. O. Ms. No. 1498. Revenue (HI) Depart- 
ment, dated the 25th September, 1962. 

` Read the following :— ` ` = 

1. Government- Memo No. 4693/H/61-5 Re- 
venue dated: 1-11-1961." © 


‘2. From the Board of Revenue’ L. Dis. 
G1/1160/62 dated 29-3-1962. 

‘ORDER: In the Government ‘Memo first 
read above, the Collector of: East Godavari 
was informed that the reduction of rate of 
interest. on compensation. from 6 per-cent te 
4 per cent made by virtue of. Madras Act 
XII of 1953- came into force from 8-7-1953, 
and that .it applies to all. cases, of: acquisi- 
tion of lands undertaken by the State Govera- 
ment either for the State Government or for 
the Central Government. . The Board of Re; 
venue has, in its reference 2nd read above, 
brought to the notice of Government that 
before the above instructions were received 
by him, the Special Deputy. Collector, Land 
Acquisition Gudivada passed an award on 
30-11-1961 granting interest at the rate of 
6 per cent per annum in a case Department 
in’ Manthana ‘village, Gannavaram Taluk. 


“The Board of Revenue has felt that there is 


no provision of law under which the excess 


‘amount -paid to the awardeés by way of a 
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higher rate of interest-can- be recovered. The 
Board was ‘therefore recommended that the 
action of. the Special Deputy Collector in 
having paid interest at 6-per-cent per annum 
may be ratified, _ 

2. The Government “have examined the 
whole question. Under Section 72 of the 
Indian Contract Act person to whom money 
has been ie by mistake is bound to repay 
Eewa . The Government can always re- 
cover the excess amount paid by them. 

3. In view of the legal position stated 
above, the Board of Revenue is informed 
that there is no objection to recover the ex- 
cess amount paid to the awardees by the 
Special Deputy Collector ... .. 

The preamble to the Madras ‘Amendment Act 
states i 

“Whereas it is expedient further to amend 
the Land Acquisition Act, 1894 (Central Act 
I of 1894), in its application to the State of 
Manas: for the purposes thereinafter appear- 


ing”. 
TS. But, however, no purposes have been 


enumerated in the entire Amendment Act 


XIL of 1953. Thereafter, on the heels, two 
proceedings were. issued by the Madras Gov- 
“ernment, viz., B. P. Mis. 1005 dated 2-9-1953 
and Government Memo No. 3695-C/50-20 
Revenue dated 6-8-1953; and they- have been 
cited in para 21 of B. S. O. 90. 

* 10; Now, as is evident from para 21, “ft 
is titled “Rules to be observed in’ making 
payment in cash”, and in the body of it, it 
is stated, 


“Ehe payment of paneling should be 
made... .. . as under Section 34 of the 
Act, interest ‘at the tate of 6 per cent per 
annum in cases of acquisition of land for the 
purposes of Central Government, and at the 
rate of 4 per cent per annum in cases of ac- 
quisition of land for the purposes of .the State 
Government is payable. on. - amount of 
compensation”. 


meaning thereby that the pibo amend- 
ment Act XII of 1953 reduced the rate of 
interest from 6 per cent to 4 per cent only in 
cases of acquisition of land for purposes of 
‘State Government’ and not the Central Gov- 
ernment. In fact, pata 21 of the said B. S. O. 
has been admittedly acted upon and actually 
the intesest has been awarded at the rate of 
6 per cent per annum in case of acquisition 
“of land for the Central Government. The 
Madras B. S. O. 90 has been admittedly 
adopted by the Andhra’ Pradesh State Gov- 
ernment, which in its purport and ‘content is 
the same as B. S. O. 90; 

11. The main submission of the learned 
Government Pleader which seems: to have 
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substance is that theʻinterpretation given by _ 
way’ of administrative instruction cannot 


guide the construction of a statute. Reliance 


was placed -on the. following. decision. In 


. Comme. of Income-tax v. K.. Srinivasan, AIR 


1953 SC 113, 
(at p. 118): 


“The interpretation placed se the Hane 
ment on ary provision of the Act cannot be 
considered tos be a proper guide when the 
construction of the statute is involved”. 

In Shivamurti v. Dudhe, AIR 1972 Bom. 152, 
a single Judge of the Bombay High Court, 
while referring to the Civil Manual issued by 
the High Court: which was at variance with 
Section 8 of the Hindu Minority and 
Guardianship Act, 1956, held that the manual 
only contains-rules for the ‘guidance of sub- 
ordinate’ Courts and officers and’ cannot be 
used -as an aid to the construction of a 
statutory provision, arid ‘so’ Section 8 of the 
Hindu’ Minority and, Guardianship Act will 
have to be’ decided on a plain reading of it. 
To the same effect is the decision of the Su- 
preme Court in J. K. Steel Ltd v. Union of 
India, AIR.’ 1970- SC. 1173. In-the light of 
decisions of the Supreme Court referred to 
above, we have no „hesitation to hold-that the 
Land Acquisition Manual containing Para 21 
of. the Board’s ‘Standing Order is only a 
guidance to the Subordinate Officers . and,) 
therefore; the same cannot. be called in aid to 


the Supreme Court observed 


‘interpret -the Amendment Act -of 1953, and 


since the Amendment Act provides for 4 per 
cent interest, it has to be held that whether, 
the acquisition of land. is for the State pur-| . 
pose or Central purpose, the rate of inter- 
est will be 4 per cent only: 


12. The next contention, which should 
not detain us long ‘is, whether tbe Govern- 
ment can be estopped in view of para 21 of- 
B. S. O. 90 from pleading that as per the 
Madras Amendment Act, 1953, only 4 per 
cent interest will have to be awarded on the 
amount of compensation even if the acquisi- 
tion of land is for the Central Government. 
It is. well settled. that there cannot be any 
estoppel against a statute. Hence the con- 
tention which is devoid of „substance, is re- 
jected. 


` 13- Fhe further contention is that the 
A. P. Land Acquisition Manual incorporat- 
ing B..S. O. 90, is only an administrative in- 
struction and it has no force of law and that 
it does not create any legal rights. In Raman 
and Raman Ltd.: v. State -of Madras, AIR’ 
1959 SC.694; R. Abdulla Rowther v. S.T. A. 
Tribunal, ATR 1959 SC 896 and Fernandez 
y. State of Mysore, AIR 1967 SC 1753, the 
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Supreme Court while referring to particular 
G. Os. and the instructions contained in the 
Mysore Public Works Department Code, 
held that they are mere administrative in- 
structions and not statutory rules. Therefore, 
even if there has been any breach of such 
executive instructions, that does not confer 
any right on any member of the public to 
ask for a writ against the Government by a 
petition under Article 226 of the Constitu- 
tion. The contention of the learned Govern- 
ment Pleader in this behalf is well founded 
and, therefore, we have no hesitation to hold 
that the executive or administrative directions 
do not confer an enforceable right, as they 
jare not statutory in character. 


14. The contention that no grounds con- 
templated under Order 47, Rule 1, Civil Pro- 
cedure Code, have been made out to justify 
any review has no substance. Reliance was 
placed on a decision of the Supreme Court 
in A. T. Sharma v. A. P. Sharma, AIR 1979 
SC 1047, wherein Sarkaria and Chinappa 
Reddy, JJ., held (at p. 1048): 


“It is true as observed by this Court in 
Shivdeo Singh v. State of Punjab (AIR 1963 
SC 1909) there is nothing in Article 226 of 
the Constitution to preclude a High Court 
from exercising the power of review which 
inberes in every Court of plenary jurisdiction 
to prevent miscarriage of justice or to correct 
grave and palpable errors committed by it. 
But, there are definitive limits to the exercise 
of the power of review. The power of re- 
view may be exercised on the discovery of 
new and important matter or evidence which, 
after the exercise of due diligence was not 
within the knowledge of the person seeking 
the review or could not be produced by him 

the time when the order was made; it may 
be exercised where some mistake or error 
apparent on the face of the record is found; 
it may also be exercised on any analogous 
ground. But, it may not be exercised on 
the ground that the decision was erroneous 
on merits. That would be province of a 
Court of appeal. A power of review is not 
to be confused with appellate power which 
may enable an appellate Court to correct all 
manner of errors committed by the sub- 
ordinate Court. 


15. However, the learned counsel for the 
petitioners submitted that he, by ‘mistake; 
could not bring Para 21 of B. S. O. 90 to 
the notice of the Court at a time when the 
main case was argued and, therefore, the mis- 
take of a counsel will be a sufficient ground 
for granting review. Reliance was placed on 
the decisions reported in Govinda Cheitiyar 
v. Varadappa, AIR 1940 Mad 17 and P. 
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Gangamma v. P. Venkamma, 1954 Andh LT 
(AIR 1957 Andh Pra 481); in 
Govinda Chettiyar v..Varadappa, AIR 1940 
Mad 17, Patanjali Sastri, J., held: 


“There was of course no mistake or error 
apparent on the face of the record in this 
case. If there were, that would obviously be 
a sufficient ground by itself for a review. 
But the misapprehension owing to which the 
learned counsel for the respondents says he 
did not urge all his arguments in support of 
the finding recorded in favour of his clients 
by ‘the first Court, and the consequent errone- 
ous impression on the part of the learned 
subordinate Judge for which, of course, he 
was not at all to blame but the Counsel was 


alone responsible. That the latter. had no 


arguments to urge to meet the points raised 
by the appellant’s counsel seem, to my mind, ` 
to be analogous enough to an error apparent 
on the face of the record to be a sufficient 
reason for review under Order 47, Rule 1, 
C. P. C. The decision in (1925) ILR 3 Rang 
261 : (AIR 1925 Rang 314) and (1925) 49 
Mad LJ 671 : (AIR 1925 Mad 1031), which 
recognize a power of review in cases of mis- 
take of counsel or mistake of the Judge lead- 
ing to errors in the judgment though not ap- 
parent on the face of the record, seem to 
support this conclusion”. 


In P. Gangamma v. P. .Venkamma (Supra), 
Umamaheswaram, J., held that the mistake 
of Counsel would be a sufficient ground for 
granting review under Order 47, Rule 1, Civil 
P. C. The learned Counsel also relied on 
the judgment in W. A. M. P. No. 141/74 in 
W, A. No. 238/73, dated 22-3-1974 wherein 
a Division Bench of this Court reviewed its 
judgment on the ground that a particular 
amendment of a section in the Municipal 
Act was not brought to the notice of the 
Court by the Advocates of both sides at a 
time when the main judgment was delivered 
and which was brought to taer notice in the 
review petition. 


16. Since the Supreme Court. decision 
cited is, in the main, with reference to Arti- 


cle 226 of the Constitution we are inclined 


to hold that inasmuch as certain important 
provision was not brought to the netice of 
the Court at a time when the appeal was 
argued owing to the mistake of counsel which 
would amount to an error apparent on the 
face of the record, review of the judgments 
in civil appeals is warranted. Hence the con- 
tention of the learned Government Pleader 
fails and is rejected. 

17. The last and vital contention of the 
Counsel for the petitioners is that the Madzas 
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‘Amendment Act of 1953, which reduces the 
rate of interest from 6 per cent to 4 per cent 
in respect of land acquired for the Central 
Government, is ultra vires and..discriminatory 
“and, therefore, violative of Article 14 of the 
Constitution. A citizen of Andhra Pradesh 
State will be awarded only 4 per cent interest 
if the land which is situated in the State of 
A. P. is acquired for the Central Government, 
whereas a citizen, say, of the State of Orissa 
if the land is acquired for the Central Gov- 
ernments, will be awarded interest on the 
amount of compensation at 6 per cent per 
annum. ‘Therefore, it is discriminatory as 
the classification has not been based upon 
any intelligible differentia nor has it a rational 
relation to the object sought to be achieved 
and, therefore, the Amendment Act must be 
struck down. The learned counsel relied 
upon the following decisions. In Vajravelu 
v. Special Deputy Collector, ATR 1965 SC 
, 1017 the Supreme Court, while dealing with 

“ the amendments made in Section 23 of the 
Land Acquisition Act, 1894, by Land Acqui- 
sition (Madras Amendment) Act (23 of 1961), 
held as under: 


“Under Article 14 of the Constitution of 
India the State shall not deny to any person 
equality before the Jaw or the equal protec- 
tion of the laws within the territory of India. 
But this does not preclude the Legislature 


from making a reasonable classification for - 


the purpose of legislation. The said classiti- 
cation has to pass two tests, namely, (i) the 
classification must be founded on an intel- 
ligible differentia which distinguishes persons 
and things left out of the group; and (Gi) the 
differentia must have a rational relation to 
the object to be achieved by the statute in 
question. On a comparative study of the 
Land Acquisition Act, 1894 and the Land 
Acquisition (Madras Amendment) Act (23 of 
1961), it becomes clear that if a land is ac- 
quired for a housing scheme under the am- 
ending Act, the claimant gets a lesser value 
than he would get for the same land or a 
similar land if it is acquired for a public pur- 
pose like hospital under the principal Act. 
The classification thus sought to be made by 
the Land Acquisition (Madras Amendment) 
Act (23 of 1961) between person whose lands 
are acquired for other public purposes has 
no reasonable relation to the object sought 
to be achieved. Discrimination is writ large 
on the amending Act and it cannot be sustain- 
ed on the principle of reasonable classifica- 
tion. The Land Acquisition (Madras Amend- 
ment) Act (23 of 1961), therefore, clearly 
infringes Article 14 of the Constitution and 
is void”. . 
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18. -Similarly - the Supreme” Court, in 
Balammal v. State of Madras, AIR 1968 SC 
1425, while referring to the provisions exact-. 
ed in the Madras City Improvement Trust 
Act of 1950 which deprived the owners of 
the statutory right to. solatium at the rate of 
15 per cent on the market value of the land 
as the owners of the lands were entitled to 
the statutory solatium under the Land Ac- 
quisition Act in consideration of compulsory 
acquisition of their lands, held that the .pro- 
visions of the Madras Act violate the equality 
clause of the Constitution. . 

If the State should acquire the lands for. 
improvement of the town under the Land Ac-` 
quisition Act, the acquiring authority was 
bound to award 15 per cent solatium. But, 
acquiring the lands under the Madras Act 
for the Improvement Trust, which also is a . 
public purpose, the owners are deprived of 
the right to the statutory solatium, a clear 
case of -discrimination which infringes the 


“guarantee of equal protection of the law. The 


distinction is not supported by any rational 
classification having reasonable relation to 
the subject-matter of the special provisions 
and is not founded on any intelligible dif- 
ferentia. Likewise, the Supreme Court in 
Nagpur Improvement Trust v. Vithal Rao, 
AIR 1973 SC 689 while referring to the pro- 
visions enacted in Nagpur Improvement Trust 
Act, which added a new clause to Section 23 
of the Land Acquisition Act, under which 
the owner whose land was acquired under 
the Improvement Act was to be paid com- ` 
pensation according to the use to which the 
acquired land was put, and if the land is 
being used for agricultural purposes, even 
though it has a potential value as-a building 
site, the potential value has to be ignored, 
and further, the owner would not get a sola- 
tium of 15 per cent which he would have 
got if the land had been acquired under the 
Land Acquisition Act, held that the new 
clause offended Article 14 of the Constitu- 
tion. Í 


19. In the Amendment Act, which is ex- 
tracted earlier, it is stated in the preamble 
portion : 


“Whereas it is expedien: further to amend 
the Land Acquisition Act, 1894 Central Act 
(I of 1894) in its application to the State of 
Madras for the purpose hereinafter appear- 
ing; It is hereby enacted as follows:” _ 
But, nowhere in the Amendment Act, the pur- 
poses have been enumerated. It is, therefore, 
incomprehensible as to why and for what 
purpose the amendment has been brought in,), 
reducing the rate of interest from 6 per cent . 
to 4 per cent. . Judged. in the light of this 
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it. becontes. very: hard! for the Amendment Act 
to: sustain, the averment that it is not dis- 
criminatory: and sa:.is; net violative of Arti- 
cle 14 of the Constitution. 
fing a piece of land im the State of Andhra 
Pradesh is. entitled to only 4 per cent. inter- 
est on the amount off compensation awarded 
towards. the land acquired for the. purposes 
of Central Government, whereas. if he owns 
a piece of land, say, im the adjoining. State 
of Orissa, and it: is acquired for the purposes 
of the Centra: Government; he will be en- 
titled to interest of 6. per: cent on the -com- 









It is, om the face it, daat ig 
character.. It is very scarce: to make out. any 
intelligible. differentia, much less. such dif- 
ferentia having: any rational nexus with the 
object sought to be achieved... In- fact, the 
‘object is: conspicuous: by its: absence.-. Where- 
ore, in our: judgment, the discrimination . is 
writ large on the Amendment Act which must 
be held to be bad. Hence we: hold that the 
-{hand Acquisition (Madras Amendment) Act, 
11953, -im se far as it is adopted by the State 
of Andhra Pradesh by the A. P. pitas 
of Laws: Order, 1957, is void: 

20. In view of our decision on the di- 
crimination aspect of the amending Tegisla- 
tion, it is needless for us to go into the vires 
aspect of the case. 


21. In. the fesait, the review petitions are . 


allowed. No cosis, 


22. On the ‘oral . application ERN by the 
learned: Government Pleader for the. grant ‘of 
leave to appeal to. the.Supreme Court, we. are 
inclined to. ‘certify that the case involves. a 
substantial question ; of law of general. im- 
portance which needs. a. decision from ` the 
Supreme. Court. We therefore grant. leave 
to appeal to the Supreme Court of India. 
The parties may take appropriate steps for 
printing and for the appeals. being heard 
together. x 

23. Yhere shall be interim suspension of 
our review judgment for a period of four 
weeks on condition that the Referring Officer 
— Government deposits within four weeks 
from today, the entire enhanced amount of 
interest as ‘per . our judgment andi the 
claimants landholders are permitted to. with- 
draw the same, as and when so deposited, 
without furnishing any security. 

24. The Government Pleader expressed 
his inability to state that ít- would: be im- 
possible or difficult to recover from the land- 
holders in case the Referring Officer, Gov- 
ernment finally succeeds: 
ee : : Review allowed. 
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CT. Vemigopal Naidu, Petitioner v. N. Tiru- 
mala Naidu, Respondent. 
C. R. P. No. 3670 of 1980, Dj- 12-12-1980." 


Civil P. C. 6 of 1908), O. 21, R. 89 — 
Person, in. possession of property in his own 
right.— He is entifled to henefit of provisions 
of 0. 21, R. 89 for setting aside sale, 


Where a person was- in lawful possession 


of the property in his own right.he could be - 


said to be a person having interest in the 
property sold in the Court auction both on 
the date of the sale and on the date of ap- 
plication filed by bim for setting aside the 
sale and he was therefore entitled to the 
benefit of the provisions of O. 21, R.- 89 for 
setting aside the sale in favour of the credi- 
tor by. Court auction. Case law: discussed. 


‘(Para 14) 
Cases Referred: : Chronological Paras 
AIR 1968 Andh Pra 334 7, 8, 10, 14° 
AIR. 1959 Mad 526 7, 8 10, 14 
AIR .1959 Pat 50 » 2% : 9 
AIR 1956 Cal 462 . o 10 
AIR 1951 Mad 816 10 
AIR' 1941 Pat 204 9, 10 
AIR- 1927 Mad 445 a 10 
AIR 1924 Mad 723° 7, 8, 12, 13, 14 | 


--Q. Adinarayana Reddy, for Petitioner, E. 
Manohar, for ‘Respondent, ; 

‘ORDER :— The “petitioner purchased the 
suit Jands from the judgment-debtor, Bal- 
amma, ünder a registered šale deed on 6-7- 
1966 for a sum of Rs. 6, ,000/-. The respon- 
dent herein filed a suit O. S. No. 111/1966 
for .specific performance’ of an agreement of 
sale executed by the self-same judgment-deb- 
tor, ‘Balamma, as she failed to perform hes 
part. of the contract in not. executing the sale* 
deed. He ittipleaded the petitioner ‘as the 2nd 
defendant in the suit, Whe trial Court did 
not grant the decree. for specific performance, 


‘but granted alternative remedy for damages 


by awarding Rs. 1,000/- towards damages’ and 
Rs. 1,000/- towards the advance amount paid 
by. the plaintiff. Whe Court also created a 


‘charge over the suit lands, while granting the 


decree for damages. Whe Court also held. 
that the sale deed executed by Balamma in 


favour of the petitioner was not supported 


by consideration and the petitioner is not a 
bona fide purchaser and that the lands con- 
tinued. to be in the ownership of the Ist de- 
fendant. But the Court held that the peti- 
tioner is in possession of the property from 
6-7-1966. As against the. judgment and de- 
cree, the petitioner-2nd ‘defendant filed ap- 
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peal A. S. No. 130/71, but the same was 
dismissed: As no second appeal was prefer- 
ted, the decion in A. S, No. eens became 
nel 


..2' To recover the amount pa which he 
tie the decree towards damages instead 
of the relief of specific performance the de- 
cree-holder in O. S. No. 111/66 filed. E. P. 
No. 118/76 and the sale of the property was 
sought for. The sale was held .on 4-7-1977. 
The decree-holder himself became the highest 
bidder and the bid. was, therefore, knocked 
down in his favour. The property was.sold 
for Rs. 7,100/-. The petitioner who was in 
possession of the property was not a party 
in the E. P. . He, therefore, filed a petition 
E. A. No. 207/77 in E. P. No. 118/76 under 
Order 21, Rule 89, C. P. C., having deposit- 
ed the entire decretal amount together with 
poundage and solatium and’ prayed forset- 
ting aside the sale held on 4-7-1977. ‘The 
learned District Munsif set aside the sale 
after ordering payment of the decretal 
amount from out of the amount deposited by 
him. Against this order, an appeal C: M. A. 


No. 37/79 was filed by the decree-holder in - 


the Sub Court, Tirupathi. The learned sub- 
ordinate Judge allowed. the appeal on fhe 
ground that the petitioner has no interést in 
the property by the:date of the sale and he 
cannot maintain application under Order 21, 
Rule 89, C. P. C. H is this decision that is 
now assailed in this revision ` petition. 


<3. Sri O. Adinarayana Reddy, the learned, 


counsel for fhe petitioner, contends that when‘ _ 
the petitioner, is found in possession of the’. 


properties in question right from ‘1966, . the 
trial Court is justified under law to hold ‘that 
the petitioner’ was the person having interest 
in the property and the lower appellate Court 
is, therefore, not correct in holding that the 
petitioner is not the person having interest in 
the property. ; 

4. Sri Manohar, on tis ‘other hand, con- 
tends that there is a clear finding of the Dis- 
trict Munsif in O. S, No. 111/66 that the peti- 
tioner is not a bona ‘fide purchaser and ‘the 
sale deed on the basis of which the petitioner 
lays claim is not supported by consideration 
and hence the transaction ig sham ‘and nomi- 
nal. He further ‘contends fhat the trial ‘Court 
committed illegality’ in-placing reliance upon 
the subsequent agreement of sale dated 25-8- 
1977 which is brought into existence subse- 
quent to the E. A. filed for setting aside the 
sale and hence this document should not be 
given any weight and if that be so, the peti- 
tioner should not be treated to have any 
interest in the property. He further contends 
that merely because the petitioner is in pos 
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session of the ptoperty, he cannot be treated 
as a person having interest in`the property 
a bes time of the ‘sale. . 


‘In order to ‘set aside ‘a ‘sale er R. 89 
Sy Order 21, the petitioner ‘should satisfy the 
Court that the is having an interest in the 
property sold at the time of the sale or at 
the time of making the application. It is not 
in ‘dispute that ‘the petitioner originally laid 
a claim on a‘sale deed and ‘that claim was 
rejected- by fhe earned District Munsif in 
0. `S. No. 111/56 in which it-was held that 
the. sale deed is mot supported by considera- 
tion and is sham and nominal. But now the 
petitioner: again claims his rights on the 
strength .of an agreement of sale dated 25-8- 
1977 and he contends that he is.ia person 
having interest in the property which was 
sold, 


6. Evidently this Acciinent dated 25-8- 
1977 came into existence subsequent to- the 
court ‘sale hold in favour ‘of ithe respondent 
on -4-7-1977 «and also subsequent to E. A. 
which was filed on 1-7-1977 for setting aside 
the sale. Hence the document dated 25-8- 
1977 cannot have any evidentiary value and 
the lower ‘Court, therefore, justified in hold- 
ing that this document ‘cannot be given any 
weight. But the fact that the petitioner has 
beén in possession of tthe land in question 
since 6-7-1966 as held by the District Munsif 
is not disputed. -Since he has been in lawful 
possession ‘of the property. in his own right, 
ever since 1966, is he not entitled to claim 
the benefit of the provisions of Rule 89 of 
Order 212, 


dM. Sri Adinarayana Reddy claims that the 
petitioners is entitled to ‘take the benefit 
of Order 21, Rolle 89, C. P. C.. In support 
of his contention, the selied upon the rulings 
of the Madras High «Court in Potti v. Sup- 
pammal,: AIR 1924 Mad 723; and the ruling 
of' this Court in Balakrishna v. Amirthavalli 
Ammal, AIR.1959 Mad 526; K. Mahalakshmi 
Vv. Venkata Bee AIR saci Andh Pra 
334.. Ls 

8. Si Manohar, on ‘the: other hand, :cON- 
tends that the view takon by Mr. Justice 
Verikatasubba’ Rao was -not agreed to by 
Mr. Justice Oldfield in. Potti v. Suppammal 
and the same was not referred to third Judge 
and the view taken by Venkatasubba Rao, T., 
is not in conformity with ‘the provisions of 
Rule 89 of Order ‘21 as existing ‘by then. He 
also contends fhat*the decision in ‘Balakrishna 
v: Ariirthavalli Ammal, ATR 1959 Mad 526 
was rendered in a case where. ‘the property 
belonged to the person -whose whereabouts 
were not ‘known and his wife was holding 
the ‘property and ‘she -was, therefore,’ treated 
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as the person having interest in the property 
in order to invoke the benefit of Rule 89 of 
` Order 21 and that decision cannot be ap- 
plicable to the case on hand. He also con- 
tends that the ruling in K. Mahalakshmi v. 
Venkata Bhaskara, AIR 1968 Andh Pra 334 
` is also not applicable to the case on hand 
since the person that claimed the benefit of 
the provisions of Rule 89 of Order 21 was 
the person who obtained an agreement of 
salé and has been in possession of the pro- 
perty -in pursuance of the agreement of sale. 


9. Now there is no dispute that if a per- 
son has been in possession of the property in 
pursuance of an agreement of sale, he can 
_be deemed- to be a person having interest in 
the property and as such he is entitled to 
take the benefit of the provisions of R. 89 
of O. 21. This legal position is unanimously 
enunciated by all the High Courts in India. 
In Mundrika Singh v. Nand Lal Singh, AIR 
1941 Pat 204 the Patna High Court consider- 
ed the scope of O. 21, R. 89 and held that 
a person in possession of the property under 
‘an agreement of sale from the judgment- 
debtor is a person having an interest in the 
property. entitling him to apply for setting 
aside the sale under O. 21, R. 89. This rul- 
ing was followed by the same High Court 
in Radharaman v. Gulab Thakur, AIR 1959 
Pat 50 


10. In Mammu v. Vinayaka 
AIR 1951 Mad 816, the Madras High Court 
held that the words “holding any interest” 
in O. 21, R. 89 should be given a more 
beneficent and wider meaning so as to en- 
able even an attaching. creditor to apply 
under O. 21, R. 89. The Calcutta High 
Court in Rabindranath v. Harendra Kumar, 
AIR 1956 Cal 462 dealt with the application 
of a person who entered into an agreement 
of sale from the judgment-debtor and held 
that the word “title in O. 21, R. 89 includes 
not merely a completed and perfected title, 
but a title in the process of maturity. The 
Calcutta High Court followed the ruling of 
the Patna- High Court in Mundrika Singh 
v. Nand Lal Singh, AIR .1941 Pat 204. In 
Balakrishna v. Amirthavalli Ammal, AIR 
1959. Mad 526, the Madras High Court held 
that a wife in possession of the property of 
her husband who was missing is also a per- 
son having an interest in the property and 
entitled to have a sale set aside under O. 21, 
Rule 89. In Viranna v. Sattiraju, AIR 1927 
Mad 445, a mortgagee of the judgment 
debtor’s property was held to be entitled to 
apply under R. 89 of O. 21 for setting aside 
a court-sale. This Court, as stated above, 
also held in K. Mahalakshmi v. -Venkata 
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Bhaskara, AIR 1968 Andh Pra 334, ‘that a 
person who has been-in possession under 
the agreement of sale is entitled to invoke 
the benefit of R. 89 of O. 21. 


i1.- As stated above, the petitioner herein 
lays his claim on the basis of sale deed. 
But the Court held that the said sale deed 
was not-supported by consideration and was 
therefore sham and nominal. He also lays 
his claim on the basis of agreement of sale 
dated 25-8-1977. But it was subsequent to 
sale held on 4-7-1977 and also subsequent to 
E. A, filed on 1-7-1977. Hence that docu- 
ment dated 25-8-1977 does not help him, as 
held by the lower Court. But now his claim 
is purely based on his possession of the 
property which is lawful and which is from 
1966. 


12. Sri Adinarayana Reddy contends that 
when a trespasser’s possession was recog- 
nised by the Courts for granting benefit of 
Rule 89 of Order 21, the lower Court is not> 
justified under law, in not recognising the 
petitioner, having interest in the property 
even at the time of the sale. In support of 
his contention, he relied: upon the ruling of 
the Madras High Court in Potti v. Suppam- 


‘mal, AIR 1924 Mad 723. 


13. In Potti’s case the learned Judges 
differed from each other. While Venkata- 
subba Rao, J., held that even a trespasser 


who is in possession of property, sold in a 
Court auction, prior to the execution sale, 
is a person holding an interest -in the pro- 


perty within R. 89, Oldfield, J., held contra. 
The matter, however, was -not referred to 
third Judge. But the view taken by Venkata- 
subba Rao, J., was not dissented by any 
Bench of the Madras High Court. On the 
other hand, it was considered and followed‘ 
by the subsequent Benches. 


14. The Division Bench of the Madras 
High Court in Balakrishna v. Amirthavalli 
Ammal, AIR 1959 Mad 526 considered the 
view taken by Venkatasubba Rao, J., in 
Potti v. Suppammal, AIR 1924 Mad 723. 
The Division Bench did not differ from the 
same. Hence the decision in Potti v. 
Suppammal has binding effect on this Court. 
The ruling in Potti v. Suppammal was also 
considered ‘by a learned single Judge of this 
Court, Krishna Rao, J., in K. Mahalakshmi 
v. Venkata Bhaskara, AIR 1968 Andh Pra 
334. Hence I have to hold that., the ‘ratio 
laid down by Venkatasubba Rao, J., in 
Potti’s case holds the field as good law, hav- 
ing binding effect.on this Court. When a 
trespasser who was in possession of the pro- 
perty, was held as a person having -interest 
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at the time of the sale ot the property, I 
have to hold that the petitioner who has 
been in the possession of the property since 
1966 in his own right stands on a_ better 
‘ footing and he can, therefore, be treated as 
the person having interest in the property 
sold in the court auction both by the date 


of the sale and by the date of application 


filed by him for setting aside the sale and 
is therefore entitled to avail the benefit of 
the provisions of R. 89 of O, 21 for setting 
aside the sale. Hence I find it difficult to 
confirm the decision of the lower appellate 
Court. Thus I find merits in the revision 
petition. The judgment of the lower appel- 
late Court in C. M. A. No. 37/79 is set aside 
and the revision is allowed. No costs. 


Revision allowed. 
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CHENNAKESAV REDDY AND RAMA- 
CHANDRA RAJU, JJ. 

N. Kamala Mani, Petitioner v. 
Subramanyam, Respondent. 

Civil Revn. Petn, No. 1236 of 1976. D/- 
18-6-1980.% i 

Andhra Pradesh (Telangana Area) Money 
Lenders Act (5 of 1349 Fasli), S. 2 (4) — 
Definition of “loan” — Money lent without 
interest will not fa within the ambit of 
definition of “loan”, (1974) 1 Andh WR 42, 
Not Followed in view of (1962) 1 Andh 
WR 144 and AIR 1976 Andh Pra 65. 


oO. V. 


(Para 5) 

Cases Referred : Chronological Paras 
AIR 1976 Andh Pra 65 1, 6 
(1974) 1 Andh WR 42 1, 6 

. (1962) 1 Andh WR 144 | 1, 4, 6 
N. C. V. Ramanujachary, for Petitioner; 


K. Nagaraja Rao, for Respondent. 


CHENNAKESAV REDDY, J.:— This re- 
vision petition raises an interesting question 
as to the scope and amplitude of the defi- 
nition of ‘loan’ under S. 2 (4) of the Andhra 
Pradesh (Telangana Area) Moneylenders 
Act (Act No. 5 of 1349 Fasli) (hereinafter 
referred to as ‘the Act’), The question is 
whether money lent without interest is loan. 
As the question involved is one of considera- 
ble importance and as there was an apparent 
conflict betwen the decisions of this Court 


*Against order of Addl. Chief Judge, City 
“Small Cause Court, Hyderabad, D/- 10-2- 
1976. : E 
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rendered in Dwarkadas v, Habib Mohammad 
Jaffer, (1962) 1 Andh WR 144; Khaja Begum 
v. Gulam Mohiuddin, AIR 1976 Andh Pra 
65 (DB) on the one hand and the decision in 
Lohori Seethayya v. Malgireddy Mattareddy, 
(1974) 1 aAndh. WR 42 on the, other 
on the question one of us (Chennakesav 
Reddy, J.) referred the case to a Division 
Bench for resolution of the apparent conflict 
in the decisicns of. this Court. - 

2. Before we proceed to answer the ques- 
tion it would be profitable to state the rel- 
evant facts which are not in dispute. ; 

The plaintif in a small cause suit is the 
petitioner. The defendant borrowed a sum 
of Rs. 1,000/- and executed a pronote Exbi- 
bit A-1 datec 1-2-73. The loan was with- 
out any interzst. When the defendant failed 


to pay the amount in spite of several 
demands the plaintiff filed the suit. It was 
resisted by the defendant contending inter 
alia that he borrowed a sum of Rs. 1,200/- 


from Raj Reddy; the husband of the plain- 
tiff, and executed four pronotes, two pro- 
notes each far Rs. 1,000/- and two others, 
one for Rs. 300/-, another for Rs. 200/- in 
favour of the plaintiff. According to him 
he also gave withdrawal forms to the plain- 
tiff to pav back to Raj Reddy to enable him 
to withdraw the amount in 12 instalments 
at the rate of Rs. 100/- per month. The 
plea of the defendants was one of total dis- 
charge. 

3. The learned Additional Chief Judge 
posed two questions for consideration — 
1. Whether the discharge pleaded by 
defendant is true? . i ; 
2. Whether the plaintiff is a professional 
moneylender doing moneylending business 

without licence ? 

4. On the first question the learned Addi. 
Chief Judge on a careful appraisal of the 
entire evidence in the case held that the dis- 
charge pleadec by the defendant was not 
true and was unworthy of acceptance. On 
the second question the learned Judge held 
that unless interest was charged the trans- 
action cannot be termed as a loan within 
the meaning of. S. 2 (4) of the Act and that 
when the monsylender advances such debt 
or loan a: licerce is required under the pro- 
visions of the Act. For so holding the 
learned Judge relied on a decision of this 
Court in Dwarkadas-v. Habib Mohammad 
Jaffer, (1962) 1 Andh WR 144. But the 
Court below pzroceeded further to consider 
the question whether the plaintiff is: still a 
moneylender as defined under S. 2 (7) of the 
Act and held that the plaintiff is a. money- 


the 
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lender and does not possess a licence for 
doing moneylending business and the suit 
was therefore liable to be dismissed. Ac- 
cordingly he dismissed the. suit. : 


5. In this revision petition preferred by 
the plaintiff, the only question that arises 
and is argued by the learned counsel for the 
petitioner is whether money lent without 
interest is a loan within the meaning of ths 
definition of ‘loan’ under S. 2 (4) of the 
Act. Section 2 (4) of the Act defines ‘loan’ 
as follows : 

“‘Toan’ means a loan secured or unsecur- 
ed, advanced on interest in cash or in kind, 
and shall include every transaction which is 


in substance:a loan, but shall not inelude 

the following — i 
XX 3X XX XX” 

It is clear from the definition that a 

loan advanced without interest is not jin- 

cluded ‘in the definition. It is true that in 

normal parlance or popular sense a Joan 


implies a’ thing, specially money, lent to be 
returned with or without interest. But the 
Legislature has wilfully and deliberately 
chosen to restrict the scope of the meaning 
of the expression ‘loan’ only to cases of 
advances mace with interest. The para- 
mount rule of construction is that a statute 
is to be expounded according to the intent 
of them that made it. It is not permissible 
[for this Court to rewrite the definition under 


ing and include-a loan advanced without 
interest, It is'safer to presume that the 
omission is deliberate and that it is not due 
to forgetfulness or made per incuriam. 
Therefore, money lent without interest does 
not fall within the ambit of ` the definition 
‘loan’. 

6. The contention of the learned counsel 
for the respondent that even a case where 
interest is not provided falls within the 
ambit of the second limb of the definition 
(shall include every transaction which is in 
substance a loan) cannot stand a close scru- 
tiny. Even under the second limb oniy 
when the money advanced is in substance a 
loan, i.e., a loan as defined in the first part 
of the section, namely, an advance on inter- 
est, then alone the case falls within the defi- 
tion. When once a transaction is not a loan 
-within the meaning of the definition, it 
would be wholly unnecessary to consider the 
question whether the plaintiff is a money- 
lender or not, because ‘moneylender’ under 
Section '2 (7) of the Act is defined to mean 
a person including a pawnbroker, who with- 
in the meaning of the Act, only advances 
loan in the ordinary course of his business 
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or does so along with other business. There- 
fore a person who does not advance a loan 
within the meaning of the Act is nota 
moneylender. We respectfully: agree with 
the view. expressed by Seshachalapathi, J. in 
Dwarkadas v. Habib Mohammad. Jaffer, 
(1962) 1 Andh .WR 144. The learned Judge 
repelling a similar contention raised in that 
case observed: 


“aaue. Normally, the meaning of -the 
word ‘loan’ implies a thing, specially money, 
lent to be returned with or without interest: 
The expression ‘loan’ therefore, takes in 
cases of advances made with or- without 
interest. But the Legislature has chosen to 
restrict the scope of the meaning of the ex- 
pression only to cases of advances where 
interest is provided. I cannot agree with 
the contention of the learned counsel that a 
case where interest is not provided is com- 
prehended under the second limb of the 
definition ....... 


It seems to me that in a case where the 
suit transaction is not a loan as defined in 
the Act, the question whether the plaintiff is 
a moneylender or not will become unneces- 
sary, and the fact that in this case there is 
a finding that the plaintiff is a moneylender 
will not by any means alter the position.” 
This decision was: relied upon by a Divi- 
sion Bench of this Court in Khaja Begum 
v. Gulam Mohiuddin, AIR 1976 Andh 
Pra 65. A discordant note was, how- 
ever, struck in  Lohori Seethayya v. 
Malgireddy Matta Reddy, (1974) 1 Andh 
WR 42 by Krishna Rao, J. It is clear from 
the judgment that the decision of Sesha- 
chalapathi, J. in Dwarkadas v. Habib 
Mohammad Jaffer, (1962) 1 Andh WR 144, 
was not brought to the notice of the learn- 
ed Judge. The learned Judge held that 
even a loan, if it is in substance a loan, 
falls within the definition of the word ‘loan? 
although the debt as apparent from the pro- 
missory note was a loan without interest. 
With great respect to the learned Judge, we 
are unable to agree with his opinion as to 
the scope of the definition of loan wunder 
Section 2 (4) of-the Act. But the learned 
Judge in that case on an appraisal of the 
evidence held that the loan was lent by the 
plaintiff on interest although the promissory 
note showed that it was without interest. 
Therefore, the loan in that case fell clearly 
within the scope of S. 2 (4) of the Act. 


7. Coming to the facts of this case it is 
the finding of the Court below that the debt 
was advanced by the plaintiff without inter- 
est as evidenced by Ext. A-1. But the learn- 
ed Judge proceeded to consider still whe- 
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ther the plaintiff was a ~moneylender ‚and 
came:to the conclusion. that he was a money- 
lender and dismissed the suit under S. 9 (2), 
of the Act as.the plaintiff did not have a 
licence under the Act, But, as already 
observed by us, when once:a conclusion is 
reached that the loan is one without interest, 
the further. question whether. the plaintiff is 
a moneylender. or not within -the meaning 
of Sec. 2 (7) of. the ‘Act does not arise. 
Therefore, the Court below was in error in 
dismissing .the ‘suit under S.-.9 (2) of the 
Act. Accordingly, we allow this revision 
and decree :the suit with costs throughout. 


: ie Revision allowed. 
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G. Kistanna, Petitioner v. Government of 
Andh, Pra. ‘and others, Respondents. 


‘W. P. No. 6162 of 1979, DJ- 9-2-1981. : 


. (A) Andh. Pra. Co-operative Societi¢és Act 
(7 of 1964), Ss. 21-C and 2 (b) — Expression 
“Committee” in the context of explanation 
to S. 21-C and its méaning — Nominafion 
of Chairman by order dated 4-9-1979 if pro- 
per. 

The meaning of S. 21- C of the Act shorn 
of ail unnecessary details declares any per- 


son who held office for two consecutive ` 


terms, is not eligible for a third term. In 
the Explanation the idea introduced is to. 
state between “two” terms of elected com-. 
mittees if a “committee” held: office being 
not elected, notwithstanding such. ‘interven- 
tion’ the two: elected committees are deemed 


_to have held office in continuation or ‘conse- : 


cutively. In S. 2 (b) committee is defined to 
mean a body to whom the affairs of Society 
are entrusted. It may’ be called‘ by any 
name.:-A committee can be ‘elected com- 
mittee, committees nominated or appointed 
committee. The expression ` “committee” will 
take an ‘elected committee? and also a 
‘nominated committée The Explanation 
said only ‘committee’. and not ‘elected com- 
mittee’. First and second’ proviso tò 'Sec- 
tion 31 (1) also show that ‘there is’ no dif- 
ference between an appointed committee and 
a nominated committee: ‘Nomination is 
made where bye-laws of society provide for 
doing so, AIR 1976 AP 340 (FB), Foll. 
"(Paras 7, 10, 11) 
(8) Constitution, of India, Art. 226 — 
Under Bye-law No. 26 of. the | Bye-laws of 
- the Mill, overall’ contro! of Mill’ entrusted 
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‘Chairman administrative 
head — Mill Manager in issuing impugned 
circular. arrogated in himself supreme auth- 
ority of Mill and ordered how Mill’s : busi- 
ness to be repi ‘— Circular quashed. ° 

. (Para: 14) 
Chtonological Paras 
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Cases Referred: 


: 8 
AIR 1976 ‘Andh Pra 340 (FB) “8, 10 

O. Audinarayana Reddy, for Petitioner; 
Govt. Pleader, for Industries (for .Nos. 1 
and 2) and T. Bali Bengy (for Nos. 3 to 5), 
for Respondents. 


ORDER :— The above: group of writ peti- 
in co- 
operative seztor of the State. The Andhra 
Pradesh Co-operative Spinning Mills ` Limited 
(the Milf) is incorporated under the repealed 
Act VI of 1932 and is regulated from Feb. 
24, 1964 under the ‘Andhra Pradesh Co- 
operative Societies Act- (VII of 1964), The 
Millis governed by 2 Board of Directors 
who either are elected or nominated by the 
Staté Government for three years (Bye-law 
No. 14-A). ° The power to nominate is vest- 
ed'in the ‘Government for it holds 76.16% 
of share capital of the Mill. Besides, three 
Directors in the Board,-the State Govern- 
ment ‘also nominate Vice-Chairman and 
Chairman of the Mill; In one of- the writ 
petitions file by G. Kistanna, a member of 
the Mill; the nomination order of the: Gov- 
ernment ‘of a named Director, Vice-Chairman 
and the ‘Chairman on Sep. 4, 1979 for three 
‘years is challenged. Er another writ peti- 
tion lodged cn Oct.. 6, 1980; the appointment 
of “Managing Director” by the State Gov- 
ernment in G. O. Ms. No.: 262 on ‘May 
20, 1980° is assailed. That affects R. Raja- 
sekhar who-'is the Manager ‘of the Mill. 
The Director of Handlooms’. and Textiles 
(the Director] on Sep, 11, 1980- while the 
former petiticn is pénding issued “a show 
cause notice” -to the Chairman and’on Oct. 
6, 1980 rescinded the order in G. O.° Ms. 
No. 941. The Director’s ‘order ‘is challeng- 
ed in a writ petition lodged on Sep. 3, 1380 
Be the Chairman. — 


` The ‘nomination of Chairman is as- 
ated ‘to hold the Chairman could not have 
been nominated under 5. 21-C of’ the Act 
bacause of the earlier terms of office held 
by him in two “committees” to’ whom ‘ the 
management cf the Mill was enfrusted. The 
relevant terms of the anterior “committees” 
of the Mill show — (a) Between October 28, 


1966 and*Oct. 27,- 1969: an ‘elected committee 


managed the Mill. . The Chairman. was a 
member of that elected committee, (b): Be- 
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‘tween Oct. 28, 1969 and Sep. 7, 1974 follow- 
-ing another elected committee managed the 
Mill. The Chairman was a member of the 
second committee, (c) Between Sep. 8, 1974 
and Sep. 7, 1979, four persons were nomi- 
nated to act persons in charge. The Chair- 
man was not a member to the -committee 
.“appointed”, (d) The Chairman is now one 
of the five “nominated” on Sep. 9, 1979 
and the order is the subject in two writ 
petitions. 

3. The Director rescinded the order of 


nomination and held the Chairman was a- 


member of elected committees in terms a 
and b and without stating anything further 
surmised the Chairman was not eligible to 
be “nominated” by the State Government 
under S. 21-C of the Act. The order is not 
. self-explanatory. It is apparent the author 
was in search of a precedent to sustain it, 
so the Director rounded off the ` reasoning 
and ‘said “similar view was also. expressed 


by the Andhra Pradesh High. Court in 
W. A. No. 416 of 1973 on December 31, 
1978”, The learned counsel for the Director 


submitted this Court did not “decide” the 
point and the decision cited has no relevance 
to the facts of the case. 

4. It is averred by Kistanna, a member 
of the (Mill) Society that the Chairman was 
a member of the committee in term a, also 


a. member in committee in term b, therefore, _ 


he could not be nominated to the committee 
in term d because of S. 21-C of the Act. It 
is argued on behalf of Mill Manager that 
the Chairman, is “debarred” to be nominated 
for he was elected in the first committee a 
in the second committee b therefore “so long 
as the management of the Mill is not inter- 


vened by an elected committee the Chair- 
man is ineligible to be nominated” for the 
committee in c was not an elected com- 


mittee. It is argued on behalf of the State 
Government that the Chairman for the term 
in c the persons who were appointed are not 
a“committee” within the meaning of Sec- 
tion 21-C, therefore, it is elaborated that 
term in d is “continuation” of terms of 
office in a and b, in other words, term d is 
consecutive to the terms a and b, therefore, 
the Chairman is ineligible to be, nominated 
in the impugned order. 

5, These aspects of the auent turn 
on the meaning and: connotation of expres- 
sions “committee”, “term”, “consecutive”, 
“continuation” that occur in S. 21-C of the 
Act, 

6 The statement of objects and reasons 
of amending Act X of 1970 shows that on 
June, 12, 1968 at Madras, a conference of 


G. Kistanna v. Govt.-of -A. P. 


_ Government, 


ALR. 


Chief Ministers of the Republic was. held ` 
and in that conference necessary amendments 


to the respective Co-operative Societies Acts 


in States. was recommended so.as to make 
a provision “among other matters for curb- ` 
ing growth of vested interests in co-operative. 
societies and to impose a restriction on hold- 
ing membership in the . committee of. co- 
operative societies for not more than two 
terms”. The State of Andhra Pradesh im-| 
plemented the recommendation of the con- 
ference and amended: Act VIE of 1964 on 
July 27, 1970. £ 


7. The meaning of S. 21-C of the Act 
shorn of all unnecessary details declares 
any person who held office for two consecu- 
tive terms, is not eligible for a third term. 
In the Explanation. the idea introduced is to 
state between “two” terms of elected com- 
mittees if a “committee” held office being 
not elected notwithstanding such “interven- 
tion” the “two” elected committees are 
deemed to have held office in continuation 


or consecutively. The expression “com- 
mittee” in the context of Explanation and 
its meaning is of decisive importance. What 


is the meaning of the “committee” in tbe 
Act? That word in S. 2 (b) is defined to 
mean a body to whom the affairs of society 
are entrusted. Jt may be called. by any 
name. A committee can be elected com- 

mittee, committee nominated or an appoint. 
ed committee. 


8. It is argued on behalf of the State 
Sec, 21-C contemplates an 
elected committee and a nominated 
mittee but not appointed committee (to de- 
note persons in charge). Further, it is ela- 
borated that appointed committee may be . 
entrusted the management. Still, so. it is 
stressed “the context requires” (Sec. 2 (b) ), 
the meaning of the word should . be given 
differently from what is provided. in the 
definition. This plea was sought to be sup: . 
ported from ‘the ratio. in the decision 
Usanna v. Superintendent of Excise, (1980) 
1 Andh WR 78, where persons in charge. 
when appointed as a committee, it was held 
are not a “committee” as defined in S. 2 (b) 
of the Act. This conclusion was reached. 
for three reasons because of Cl. (2) of Sec- 
tion 30, persons in charge cannot be remov- 
ed; because Rule 22 prescribes enirustment 
of the management to an elected body and 
also because under Section 34, the Registrar 
cannot supersede a body appointed as per- 
son in charge. These three-fold grounds 
were referred to infer that persons in charge 
when. they are entrusted management of a 
society they are not “committee” under 
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' Séction 32 (7) (a). In Usanna’s case, Sec- 
tion 21-C was not considered and was not 
in point. A Full Bench decision `of this 
_ Court in K. Suryanarayana v. W. G. Co- 
op. Sugars Ltd., AIR 1976 Andh Pra 340, 
where this Court considered the meaning of 
the “expression “committee”, was not zon- 
sidered in Usanna’s case. The correctne:s of 
the reasoning, therefore, it is unnecessary to 
discuss further for the Full Bench decision 
in K. Suryanarayana’s case covers the issue 
raised’ at the debate in the instant case. 


_9. In the case, the Registrar of Co- 
operative Societies appointed Suryanarayana 


as a member of a nominated committee 
which was entrusted the management of 
Sugar Co-operative Society . till Dec. 30, 


1962. Again Suryanarayana was nominzted 
as person in charge in Oct. 1968 and keld 
office till 30-6-1971. Later, he was elected 
and was a member of committee from iuly 
72 to July 30, 1975. This Court, on the 
above facts, observed the expression “com- 
mittee” will take an “elected commitwe” 
and also “a nominated committee”, there- 


fore, Suryanarayana was held ineligible in . 


elections to the term following July 30, 
1975. The expression “committee” in his 
regard, it was elucidated in the Explanation 
of the section, when “reference is made te 
the two terms of office...... they (the legis- 
lature) said only “committee” and not “elzct- 
ed committee”. 


‘10. The reasoning in Full Bench case 
shows as a postulate for the decision of the 
case accepted to be “committee” as defined 
in the Act. Apart from the reasoning in 
the case, two provisos to Cl, (1) of Sec. 32 
put the question beyond controversy. There 


~ ‘is no difference between a nominated ccm- 


mittee (second proviso to S. 31) and ap- 
‘pointed committee (first proviso) except 
nomination is made where bye-laws of the 
‘society provide for doing so. In Surya- 


‘narayana’s case (AIR 1976 Andh Pra 340) 
(EB), nominated committee was held (qves- 
‘tion No. 2) to be a committee. By a patity 
‘of reasoning, the appointed body is also 
a committee within the meaning of S. 2+-C 
of the Act. In the course of the debete, 
none of the contenders have argued that in 
essence or in content there is any distinction 
between the two (nomination and appoint- 
ment) from the standpoint of entrustment of 
management to” a committee. There is, 
however, some hiatus in the reasoning aid 
the conclusions reached in the Full Bench 
case. I wish to avoid reference to that gap 
and leave it to be decided in a more appro- 
priate case in future. 
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11. The result of the above discussion 1s 
in terms a and b the Chairman was in the 
“committee” and he was not there in com- 
mittee c, therefore, in term d, committee 1 
neither a consecutive nor a continuation 
committee. In that view, the Chairman of 
the Mill was not improperly nominated in 
the Government order on Sep. 4, 1979 for 
three years. 


12. The next question touches the ap- 
pointment of Mill Manager whether he was 
appointed a Managing Director of the Mil. 
The language employed in G. QO. Ms. 
No. 262 and in G. O. Rt. No. 683 on April 
3, 1980 is incoherent but the wording of 
Government . orders are never decisive 
of the question. The bye-law No. 24 of 
the Mill prescribes as to who can be appoint- 
ed a Managing Director. Rajasekhar can- 
not be appointed is accepted by all concern- 
ed as Managing Director of the Mill. It 
was, across the Bar, ascertained from the 
any ap- 
pointment order to show the Manager of the 
Mill. was appointed “Managing Director” of 
the Mill. Rajasekhar, it is represented on 
behalf of the State, was a “Director” and a 
“Manager” but never was he appointed as 
Managing Director. In the counters of the 
State Government and that of the Manager, 
however, it was averred, Mill Manager and 
the Managing Director “are synonymous 
terms” but the averment in the pleadings, 
however, was explained more as a flourish 


in assertion and that plea raised in the 
manner in the counters was abandoned. 
13. The next question requires to be 


considered is the ambit and validity of a Cir- 
cular No. E/9560/80-81 issued by the Mill 
Manager. In that circular, the Manager 
recited “some files lying with Chairman” are 
causing “impediment to the day-to-day 
administration”. - The Manager, therefore, 
directed the Ministerial Officers “not to put 
up any office -files without prior permission 
and tacit approval of the Mill Manager. 
They (the staff) should also note that no in- 
formation should be furnished to the Chair- 
man without knowledge of the Mill Mana- 
ger. The Chairman will obtain files and in- 
formation personally contacting the Mill 
Manager”. The directions are further in- 
fused with the ex cathedra tone and exhorta- 
tion to whom it is addressed they are “warn- 
ed” to observe the circular; otherwise 
“punishment” will follow. This, circular, it 
is argued by the Chairman, the Mill Mana- 
ger was incompetent to issue when _ Byc-law 
No. 26 of fhe Mill entrusts the. Chairman’ 
“to have overall control over the manage- 
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-ment over the affairs ‘of the Mill’. It is 
‘beyond the powers of . Manager, so. it is 
‘stressed to have evolved such .a “practice” 
and in doing 80, the’ “Manager EsUEDES the 


. ‘powers. 


14,: The range of the Chairman's ‘powers, 
is understood to be, “overall “control” of 
the Mill. In the context’ of: that - “control” 
the circular and its tone smack at -discipline. 
It was argued. on behalf. of the -: Manager 
- that the circular was issued’ for “smooth 
administration of. the Mill”. It is- difficult 
to understand such.a noisy. circular - in in- 
nocuous terms or bereft of its teeth.- The 
content of the circular. conveys that < the 
Manager is. putting “things straight” for-he 
finds them. disarrayed. The Manager arro- 
‘gated in doing so in himself. the supreme au- 
_thority of the Mill and -ordered how the 
‘business of the Mill is to be regulated.. The 
Chairman is the administrative „head. was 
. lost sight of-or perhaps in a fit of bravado 
was ignored. It is not necessary to delve 
in further facts as to- what: prompted -the 
Manager to issue the circular for in loca- 
tion of power, motives. are irrelevant. - Suf- 
fice it to. conclude the circular cannot be 
sustained. It can be dealt only. in: one way 


and silenced. 

15. In the result -G. Kistanna’s writ peti- 
. tion is. dismissed. The’ two writ petitions 
of.the ‘Chairman’ are allowed- as indicated. 
No. costs. said fee Rs. 150/-, in each. 


_ Ordered accordin gly. 


AIR 1981 ANDHRA PRADESH 246 
- Pp. A. CHOUDARY, J. 
Reserve Bank. of. India Employees. _ Asso- 
ciation and" another, -Peiitioners v. The Re- 
serve Bank of India and others, Respon- 


dent. 
'C R. P. No: 5994 of 1980,- Dj: 12-3- 1981. 


` (A) Civil P. C. (5 of 1908), S. 148-A-—~ 
Caveat filed under — ' Notice of lodgment 
of caveat served on plaintiffs — 
also furnished to caveators copy of appli- 
cation and documents on which they were 
about ‘to rely — They also informed caves 
ators that they were moving interlocutory 
application for grant of injunction on 2a 
particular ‘date — ‘Held, Court had erred in 
passing ‘ex parte order of ‘injunction ‘against 
caveators without giving them a notice of 
hearing as required under S. 148-A (3). 


` Under sub-section (3) of -S. 148-A ` where - 


a caveat had- been lodged, it © becomes: the 
TL 
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Plaintiffs © 
“passing the impugned: order ` of.’ 
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duty of the Court to serve. a ‘notice of. that 
petition on the. caveators. Although the 
words “notice of application” are not defin- 
ed in the Civil Procedure Code, these words 

have a settled. meaning. under- the regime of ` 
the Civil Procedure Code.established through 
the. Civil Rules of. Practice. Under. the 
Civil Rules of Practice a notice of inter- 
locutory: application is required: to be given 
to the- other party to the suit or other. matter, 
not less than ‘three days. before the day ap- 
pointed for-the’ hearing of.the application. 
That is always taken to include the date of 


. hearing. In-any case; in the context of sub- 


section (3) of S. 148-A.the words “notice of 
application” cannot mean anything, if they 
do not refer to the exact date of: hearing. 
Ít must, therefore, be taken that it is the 
duty of the-Court under S. 148-A’ to give 
sufficiently reasonable and definite - time to 


. tbe. caveators' to appear and also to oppose 


the interlocutory application intended ‘to be 
moved: by the plaintiffs-applicants and the 
Court should give a specified date for hear- 
ing of the interlocutory application. The 
duty of the Court under sub-section (3) is in 
addition. to the other parts assigned to the 
other parties in the drama of litigation. 


by the Courts and accordingly it is Scone furnishing of copies of documents by 


the plaintiffs to the caveators and informing 
them of the date of their moving their inter- 
`- therefore, be 
taken as acts constituting compliance with - 
the specific duty assigned to the Court under 
sub-section: (3): of S..148-A. The duty. of 
the applicants under. sub-section (4) of. Sec- 
tion’ 148-A ‘is different and distinct from the 
aay. of the Court. under subsection (3). 
(Para 4) 
There is :no ‘doubt that the’ requirements _ 
of sub-sections (1), (2) and (4) of: S. 148-A 
are fully satisfied in this case by the cave- 
ators as well as the plaintiffs. -In fact in 


` the case of sub-section (4) they were even 


over fulfilled by the applicants. But it is 
the Court that failed to act in compliance 
with the statutory requirements: of S. 148-A 
(3). ‘The Court, therefore, had erred: in 
injunction 
against the ‘caveators without giving them a 
notice of the date’ of hearing, (Para 4) 


- ® Civil P. C. 6 of, 1908), S. .148-A (3) 
— Caveat filed — Comt’s failure to comply 
with the provisions. of sub-section (3) of 
Section 148-A — Interim. order passed by 
it without giving a notice to caveator is not 
without . jurisdiction’ and is operative, tili -set 
aside in appropriate proceedings. Le 
-The caveat- has ‘no effect on the exercise i 
of powers by the Court.. Therefore, the 


` 


'Court.-- 
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order passed -by a- Court’ without giving a 
notice to the -caveator. cannot be treated as 


a ‘nullity... Ifa. statute: intends to - demolish, 
the ordinary powers of-a Civil Court, it is: 


well-settled. proposition of law :that it -can 
only be done by a direct ‘piece of legislation 
enacted for that purpose and not by the 


effect of an ‘indirect legislation. as if' it were- 


by a side wind. The powers of a Civil 
Court are too sacrosanct to be allowed to 
be diluted or to be curtailed. by a mere re- 
mote implication.. 
specific: provision declaring any action taken 


by the Court contrary to its mandatory duty. 


under sub-section’ (3) to give a notice would 
be void, the order of temporary injunction 
passed by the Court without giving any 
notice to the caveator’is not a nullity. In 
other words, the mere lodgement, of a 
caveat would not deprive the Court : of its 
power to pass an order even. if the caveator 
was not informed of the date of hearing of 
the matter. As the lodgment of .a caveat 
is merely a right to be informed of. the 
hearing date and it has no effect by way of 
curtailing the powers of ʻa Civil Court to 
pass an appropriate order on the merits of 


the case, the order passed in this case is not. 


without jurisdiction and: is, therefore, opera- 
tive till it is set aside in appropriate- pro- 
ceedings: © > - u (Para 5) 


(C) Civil P. C. (5 of 1908), S. 115, O. 39, 
R. 1 and O. 43, R. 1 Œ) — Revision — In- 
junction order passed under O.'`39, R. 1 — 
Order passed was not without jurisdiction — 
Order being appealable under O. 43, R. 1() 


-it cannot be interfered with in revision. | 


(Paras 6, g) 


K. G. Kannabhiran; for 
C. Poornaiah, for Respondents. 


ORDER :— ‘The two petitioners before me 
are defendants 5 and 6 in O. S. No. 3623 of 
1980 on the file: of the Second Assistant 
Judge; City Civil. Court, Hyderabad. They 
along with some ‘others, apprehending that 
the plaintifis in the aforesaid suit might apply 
for: grant of an injunction against them re- 
straining them from holding any meeting - or 
staging any demonstration or resorting to- any 
other form of direct action by playing musi- 
cal instruments,: beating. of drums, using 
microphones, etc., within the premises of the 
Reserve Bank of India, Hyderabad branch, 
lodged a Caveat under Section..148-A of the 
Civil Procedure .Code with the -City Civil 
This lodgment was done on Ist Oct., 
1980. The caveat so lodged was numbered 
as 47 of 1980. Thereafter, the two petitioners 
gave notice on -8-10-1980 to the- plaintiffs in- 
forming them that a Caveat had been enter- 
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ed against any application that the plaintiffs 
might move ..affecting the petitioners. On 
27-10-1980, - the. plaintiffs served the two 
Caveators:- copies of their intended application- 
for the. grant. of interim relief and also copies’ 
of other relevant papers and documents. The 
plaintiffs also. informed the Caveators that 
they were moving their application for grant 
of an-injunction on 28-10-1980 and: the matter 
would be heard by the Court on that day. 
But on 28-10-1980 -the plaintiff’s I. A. No. 
1303 of 1980 filed for the purpose of obtain- 
ing interim’ relief was not heard. -On that 
day the I. A. was merely allotted to the se- 
cond Assistant Judge. Thereafter the second 
Assistant -Judge without giving any notice to 
the Caveators, passed an order of injunction 
as prayed for on. the 30th October, 1980 re- 
straining the respondents to. the-I. A. from 
holding any meeting or staging any demon- 
strations or resorting to any other form of 
direction, etc., in the premises of the Reserve 
Bank of India, Hyderabad branch, pending 
further orders.on that. application. Against 
this order :of the second Assistant Judge, 
City Civil Court, Hyderabad, the Caveators 
filed.the present C. R. P. i 


.2. The -contention of the petitioners is 
that the interim orders of injunction passed 
by the second “Assistant Judge on 30th Oct., 
1980 was null and void as it was passed 
without jurisdiction because it was passed 
contrary to the newly added provisions of 
Section 148-A of the Code ‘of Civil Procedure 
and more particularly sub-section (3) of that 
section. Section 148-A of the Code of Civil 
Procedure, which was inserted into the Civil 
Procedure Code by a recent enactment of the 
Parliament reads as follows: 


. “148-A. Right to lodge a caveat: 


* (1). Where an: application is expected to be 
made, or. has been made, in a suit or pro- 


. ceeding instituted, or about to be instituted, 


in a Court,.any person claiming a right to 
appear before the. Court on the hearing . of 
such application may, lodge a caveat in re- 
spect thereof. 

, (2) Where a caveat. has been lodged under 
sub-section - (1), the. person by whom the 
caveat has been lodged, (hereinafter referred 
to as the .caveator) shall, serve a notice of 
the caveat, by. Tegistered ` „post, acknowledg- 
ment: due,. on the „person | ‘by ‘whom the ap- 
plication has been, or is expected to be made, 
under sub-section. (1). 

(3) Where, after a caveat has been lodged 
under sub-section (1): any. application is filed 
in any suit or proceeding, the Court shall 
serve a notice ‘ed the ees on the cavea- 
tor. n i i ; 
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(4) Where a notice of any caveat has ‘been 
served on the applicant, he shall forthwith 
furnish the caveator, at the caveator’s ex- 
pense, with a copy of the application made 
by him and also with copies of any paper or 
document which has been, or may be, filed 
by bim ‘in support of the application. 


(5) Where a caveat has been lodged under 
sub-section (1), such caveat shall not remain 
in force after the expiry of ninety days from 
the date on. which it was lodged unless the 
application referred to in sub-section (1) has 
been made before the. expiry of the said 
period.” 


‘3. Sub-section (1) of Section 148-A pro- 
vides for the lodging of a.caveat in a suit or 
proceeding already instituted or about to be 
instituted in a Court by any person. But that 
sub-section prescribes a qualification for the 
person, who intends to lodge a caveat. . He 
must be a person claiming a right to appear 
before the Court on the hearing of the ap- 
plication, which the plaintiff might move for 
the grant of an interim relief. The language 
of sub-section (1) of Section 148-A is wide 
enough to take in not only a necessary party 
but even a proper party. As the present peti- 
tioners were directly sought to be affected 
by the aforesaid I. A, and they were clearly 
necessary parties, there could be no question 
that they were the parties entitled to be heard 
and therefore entitled to file a caveat under 
Section 148-A of the Civil Procedure Code, 
which they had filed as mentioned above. 
The lodging. of the caveat by the petitioners 
is, therefore, clearly regular and lawful. Now, 
under sub-section (2) of Section 148-A once 
a party is admitted to the status of a cavea- 
tor he is clothed with certain rights and 
duties and it becomes his duty to serve a 
notice of the caveat lodged by him by- re- 
gistered post on the person or persons by 
` whom the application against the caveator 
was going to be moved. This legal task the 
caveators had fulfilled in this case by serving 
.a notice of lodgment of the caveat on the 
plaintiffs on 8-10-1980. Then Section 148-A 
divides and distributes the duties of the ap- 
plicants for the interlocutory application and 
the Court between the two sub-sections (3) 
and (4) of Section 148-A. Under sub-sec. (4) 
the plaintiffs-applicants should ‘furnish -the 
caveators a copy of the application made by 
-the applicants and also copies of papers and 
documents on which they are about to rely. 
This they did’ on 27-10-1980. They did even 
more. They informed the caveators that they 
Were moving the Court on 28-10-1980 by their 
interlocutory application for grant of an in- 
junction. The requirement of sub-section (4) 
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of Section 148-A of the Civil Procedure Code 
may, therefore,- be taken to have been satis- 
fied. In this case, it is the Court that failed 
to do its part of-the statutory duty imposed 
by sub-section (3) of Section 148-A. Under 
that sub-section the Court is required to 
serve ‘a notice of ‘application on the cavea- 
tor’. This duty has been cast on the Court 
obviously for the purpose of enabling the 
caveator to appear and oppose the granting 
of an interim relief ‘in favour of the appli- 
cant. Sub-section (3) requires the Court io 
give a notice of application. This the Court 
never did. Instead the learned Judge passed 
an ex parte order of injunction on 30-10-1980 
against the caveators. 

4. Now the question is whether that order 
of the learned Assistant Judge injuncting the 
present petitioners without giving a notice to 
the petitioners and hearing them is null and 
void or is it an order which stand till it is 
set aside according to the procedure known- 
to law. There is no doubt that the require- 
ments of sub-sections (1), (2) and (4) of Sec- 
tion 148-A of the Code of Civil Procedure 
are fully satisfied in this case by the cavea- 
tors as well as the plaintiffs. In fact in the 
case of sub-section (4) they were even over 
fulfilled by the applicants. But it is the Court 
that failed to act in compliance -with the 
statutory requirements of Section 148-A, sub- 
section (3). Under sub-section (3} of Sec- 
tion 148-A where a caveat had been’ lodged, 
it becomes the duty of the Court to serve a 
notice of that petition on the caveators. 
Although the words “notice of application” 
are not defined in the Civil Procedure Code, 
these words have a settled meaning under 
the regime of the Civil Procedure Code estab- 
lished through the Civil Rules of Practice. 
Under the Civil Rules of Practice a notice of 
interlocutory application is required to be 
given to the other party to the suit or other 
matter, not less than three days before the 
day appointed for the hearing of the applica- 
tion. That is always taken to include the 
date of hearing. In any case, in the context 
of sub-section (3) of Section 148-A the words 
“notice of application” cannot mean any- 
thing, if they do not refer to the exact date 
of hearing. It must, therefore, be taken that 
it is the duty of the. Court under Sec. 148-A 
to give sufficiently reasonable and definite 
time to the caveators to appear and also to 
oppose the interlocutory application intended 
to be moved by the plaintiffs-applicants and 
the Court should give a specified date for 
hearing of the interlocutory application. This 
duty of the Court is clearly different and dis- 
tinct from the duty: of the parties described 
in sub-sections (2) and (4) of that” section. 


1981 


The duty of- the Court under. sub-section (3) 
is in addition. -to the other parts assignec to 
the -other. parties in the drama of litiga-ion. 
The furnishing of copies of documents. by 


u|the plaintiffs:to the caveators on 27-10-980 


K 


and informing them of the date of their 
moving their interlocutory application zan- 
not, therefore, be taken as acts, constitcting 
compliance with the specific duty assigned 
to the Court under sub-section (3) of Sec- 
tion 148-A. The duty of the applicants umder 
sub-section - (4) of Section 148-A is 
different and distinct from the duty of the 
Court under sub-section (3). I, therefore, 
entertain no doubt whatsoever in holding 





that the lower Court had erred in passing the . 


impugned order of injunction on 30th Oct., 
1980 against the caveators without giving 
them a notice of the date of hearing. If “hat 


is all, I would have allowed this C. R. P., with- | 


out anything more. But, unfortunately, for 
the petitioners there is a lot more to be said 
against them in: this case. The precise qes- 
tion that is now raised is whether the afore- 
‘mentioned failure of the Court to act in ac- 
‘cordance with the requirements of sub-sec- 
ltion (3) of Section 148-A is-a failure rela-ing 
to its jurisdiction or merely its procedure. If 
it is a jurisdictional fault, the order passed 
by the Court ignoring the requirements of 
sub-section (3) of Section 148-A would be a 
void order and would not be allowed to be 
operative for any purpose. On the other 
hand, if it is a. procedural error, the order 
stands till it is set aside in an appropria-ely 
constituted legal proceeding. 

5. The word “Caveat” has not been de- 
fined by the Civil Procedure Code. In iact 
it has been introduced into it only recently. 
We have to. take its ordinary meaning. 
~ Wharton’s Law Lexicon which is a dictionary 

combined with a small commentary on ‘each 

word has the following interesting entry de- 
scribing the office of caveat: 

` “In Scotland any one who expects ‘certain 

proceedings to be taken by another, may 

lodge with the Clerk of the Court a “Cavect”. 

He is then entitled to be informed by -he 

Clerk if and when the proceedings are 

taken.” 

Jowitt’s Dictionary of English Law gives -he 

meaning of the word ‘caveat’ 


or Court to prevent a certain step being taken 
without previous notice to the person, enter- 
ing the caveat, who is called the caveator. 
What appears to me to be significant frcm 


the above two meanings taken out from. tie. 


two well- known. legal dictionaries is the .fect 
that none of these standard works puts tae 
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caveat so high as to act as a fetter: on. the 
exercise. of power by .the Court. In other 
words, they do not say that any action taken 
by. the Court without giving prior notice to 
the caveator would be a nullity. The reason 
seems to me to be that the caveat has no 
effect on the exercise of powers by the Court. 
It. follows,, therefore, that the order passed 
by a Court without giving a notice to. the 
caveator cannot be treated as a nullity. If a 
statute -intends to demolish the ordinary 
‘powers of a Civil Court, it is well settled pro- 
position of law that it can only be done by 
a direct piece of legislation enacted for that 
purpose and not by the effect of an indirect 
legislation as if it were by a side wind. The 
powers of a Civil Court are too sacrosanct 
to be allowed to be diluted or to be curtailed. 
by a mere remote implication. I, therefore,. 
hold that as there is no specific provision de-. 
claring any action taken by the Court con-- 
trary to its mandatory duty under sub-sec-' 
tion (3) to give a notice would be void, the 
order. passed by the Court below on 30-10- 
1980 is not a nullity. In other words, it ap- 
pears to me that the mere lodgement of a 
caveat would not deprive the Court of its 
power to pass an order even if the caveator 
was not informed. of the date of hearing of the 
matter. As the lodgement of a` caveat is 
merely a- right to be informed of the hearing 


- date and it has no effect by way of curtail- 


ing the powers of a Civil Court to pass an 
appropriate order on the merits of the case, 
I hold that the-order passed in this case on’ 
30th October, 1980 is not without jurisdic-; 
tion and is, therefore, operative till it is set 
aside in appropriate proceedings, 


> 6. This leads me to consider the question 
whether the present revision filed under Sec- 
tion 115 of the Civil Procedure Code is an 
appropriate proceeding. It must be noted 
that against an order of injunction passed, 
by the Court below under Order 39, Rule 1, 
C. P. C.. the petitioners have a statutory 
right of appeal under Order 43, Rule 1, 
Clause (r) of the Civil Procedure Code. 
Under Section 115 (2), C.-P. C., the High 
Court is debarred from varying or. reversing 
any decree or order against which an appeal 
lies either to the High Court or to any Court 
subordinate to it. As I hold ‘that the order 
passed by the Court below is one passed not 
without jurisdiction, it follows that the order 
passed on 30-10-1980 is an appealable. order 


and therefore, cannot be imertered with in a 
revision. 


7. It is argued by Mr. K. G: Kannabhiran 
that this ` revision petition is filed not against 
the merits of the order passed but about the, 
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correctness of the procedure adopted by the 
Court below. This argument in substance 
Means that the Court below had no jurisdic- 
tion to pass the order under revision without 
giving a notice to the petitioners and that, 
therefore, the prohibition contained in Sec- 


tion 115, C. P. C., against entertaining any. 


revision where an appeal is provided, would 
not apply. But, whatever may be the merits 
of that matter where an order is one 
passed totally without jurisdiction. and is, 
therefore, for that reason a nullity, it will. 
have no application to a case like the pre- 
[sent one where the order is not a nullity but 
jis only irregular. Accordingly, I ‘hold that 
this revision petition should fail merely for 
the reason that it is not maintainable under 


Section 115 of the Code of Civil Procedure. 


forbidding the entertaining of any revision 
against an order or decree, which is appeal- 
able either to the High Const or to any Court 
subordinate to it. 

8. In view of my conclusion on the main- 
tainability of this Civil Revision Petition, no 
other question need be considered. 

9. The Civil Revision Petition is accord- 
ingly dismissed with costs. i l 

` Revision dismissed. 
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V. Anjaneya Setty, Appellant v. 
M. G. Brothers, Respondent. 


, MJ. 


C..M. A. Nos. 503 of 1977 and 202 . Ly 


1978, D/- 17-4-1981.. 


(A) Partnership Act 0: of 1932), S. 69 .— 
Suit hy registered firm im respect’ of one. of 
ifs trading activities carried under slightly 
different style — Maintainability. 

Where a registered partnership firm with a 
particular name and style carried on business 
in various items like oils, chemical industry, 
spare parts and so on and it was that partner- 
ship firm which had got common partnership 
account wherein were reflected the entire 
assets and liabilities with regard to all .the 
business transactions in different items, the 
firm would be competent to maintain a suit 
in respect of an award given in relation to 
one of its activities even though that activity 
was carried on under a slightly different name 
and style when that name and style did not 
constitute a separate firm with different part- 
ners but was a part and parcel of the partner- 
ship firm. AIR 1961 SC 1449, Disting. 

(Para 20) 
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(Œ) Partnership Act (9 of 1932), Sec. 68 — 
Membership of firm — Proof — Mode other 
tban producing extract of register of firms is 
not excluded. © . (Para 24) 

Section 68 does not exclude any mode 
otherwise tham producing the extract of re- 
gister of firms, by which a person can be 
established to be a’ partner of the firm. Con- 
sequently, where it was shown that the per- 
son filing the suit on behalf of the firm as 
its partner had changed his: name after re- 
gistration of firm, by producing gazette 
notification evidencing such change, his 
identity as partner of firm must be deemed 
to be established and suit by him for partner. 
ship would be maintainable, (Para 24) 


(C) Civil P. C. (5 of 1908), S. 99, O. 1, 
R. 1 — Non-joinder — No injustice caused 
— Appeliate Court will not ‘set aside decree. 


Where a partner of a firm while retiring 
from partnership took over liability of the 
firm in relation.to.a party, suit by the other 
party against the retiring partner, for 
enforcing award in respect of liabilities owed 
by the firm would not be bad for not im- 
pleading the firm along with such partner. In 
such a case, even assuming that there was 
a non-joinder, the appellate Court would not 
reverse the decree of the trial Court as there 
was no injustice caused. (Para 28) 


(D) Arbitration Act (10 of 1940), S. 30 ~ 
Setting aside award — Reference and con- 
sequent award, if vague. 

Where the agreement of arbitration made 
clear that there have been disputes: between 
the parties in regard to their dealings in 
business transactions, the agreement would 
cover the whole gamut of dealings, without 
any reference as to the period, the nature of 
the transaction or any specific item of the 
transaction. Consequently, the- reference in 
the language of the agreement and consequent 


award on the basis of all the dealings be- 
tween the parties could not be said to be 
vague. (Para 32) 


Œ) Arbitration Act (10 of 1949), S. 15 — 
Award — Clerical error — Court can modify 
or correct it. (Para 33) 


Œ) Arbitration Act (10 of 1940), S. 30 — 
Award, if vague — Arbifrators directing par- 
ties to reconcile difference in balance ‘struck 
between accounts of parties — Award is not 
vague on account of direction. 

Where the arbitrators directed the parties 
to reconcile the difference in the balance 
struck between the accounts of ‘the parties, 
the same being an accounling problem, the 
award ‘could not be said to be vague on the 
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ground that the award failed to decide all 
the points referred for arbitration. (1911) 10 
Ind Cas 450 (Cal), Referred. : (Para 35) 


(G) Arbitration Act (10 of 1940), ‘Ss. 30, 
39 — Challenge to- award on ground of 
vagueness of reference and award — Cannot 
be raised in appeal for the first time. 

It is too late in the day for a party to raise 
objections with regard to the reference being 
vague at the stage of appeal without register- 
ing may, protest either at a time when the 
reference was made or during the course of 
the arbitration proceedings.” When the party 
offered no opposition to the reference as well 
as the proceedings, he not only consented but 
induced’ others to do that from which they 
otherwise might have’ abstained and, there: 
fore, he cannot question the legality of the 
act he had so sanctioned. ` This is the’ fair 
- inference which has to be drawn from . his 
conduct, (Para 41) 

This apart, it is well. settled: that the Court 
leans towards the construction that the award 
is certain, prima facie the award is good, and 
it is for the. defendant to show that it is un- 
certain. Where the final award professes to 
be made of and concerning all the matters 
referred to him, it must be presumed that in 
making it the arbitrator has taken into con- 
sideration all the claims and counter claims. ^ 

(Para 43) 


. Œ) Arhitation Act (10 of 1940), S, 30 — 
Setting aside of award — Absence of . notice 
of proceedings — Inference ‘of, if warranted. 

Where the arbitrator in his evidence claim 
ed that when the parties went to him with 
agreement of arbitration he--told them the 
dates on which they should come and also 
to submit their statements of case and`it was 
equally: clear from the evidence of the par- 
ties, that on oral intimation, they attended 
the inquiry twice and also’ examined the wit- 
nesses and produced the documents, no legiti- 
mate grievance could-be made against the 
atbitrators that there was no notice of pro- 
ceedings. (Para 59) 

(1) Arbitration Act’ (10 of 1946), S. 30 — 
Challenge to award on ground of procedure 
for determining loss or damage to a party — 
Power of Court — Scope. 


The principle is now well settled that the 
Civil Court ‘cannot go into the merits of the 
decision arrived. at by the arbitrators. 

(Para 62) 

@ Arbitration Act ao of 1940), S. 30 — 
— Arbitration proceedings, if vitiated by re 
ecipt of any document by arbitrator before 
commencement of. enquiry. ~ 

Receiving of any statement or “document 
by the arbitrator before’ the inquiry , com- 
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mences ‘is only a ministerial act, which cane 
not be said to vitiate the arbitration proceed- 
ings. Thus, where the arbitrator received a 
letter from the father of a party thanking him 


‘for agreeing to act as an arbitrator, arbitra- 


tion proceedings could not be said to be 
vitiated by receipt of the letter. AIR 1924 
Mad 274 and AIR 1958 Andh Pra 384, Rel. 
on.- (Para 67) 

«&) Arbitration Act (10 of 1946), Ss. 30, 17 
— Challenge to award ‘on ground of claims 
relating to disputes time barred — Cannot 
be raised for first time in Court. 

‘Where the objection -to the award on the 
ground that claims in regard to disputes re- 
ferred to in award were time barred was not 
taised before the arbitrators, the same could 


- not be.allowed to be raised for the first time 


in Civil Court When the award is sought 
to be made a decree of the Court. Had the 
objection been raised before the - arbitrators, 
it would have been open to the parties to 
establish that a particular claim or claims, 
either by way of -acknowledgment or’ other- 
wise, were not. time-barred. - (Para 70) 

Œ) Arbitration Act (10 of 1940), S. 30 — 
Absence’ of joint eiberakons — Inference 
o o é 

“Where the arbitrators, after collectively 
considering the entire aspect of the proceed- 
ings in the light of the evidence let in, came 
toà conclusion and then, in their presence, 
an arbitrator dictated the award, the award 
must be deemed to be'the result of the read- 
ing in combination ie evidence let in by the 


parties, (Para 50) 
Cases - “Referred :: ‘Chronological Paras 
AIR- 1976 SC 2257 32 
AIR 1975 SC 230° = =: 56 
{1975) ©. M: A. Nos. 123, 124 and 138 of 
1972, D/- 30-10-1975 (Andh Pra) - 53 
AIR 1975 Madh Pra 40 - 56 
AIR 1973' Orissa 28 `` ~> 16° 
ATR 197% All 34 : 1971 AU LJ 882 . 55 
AIR 1971 SC 696. e S5 
‘AIR 1971 Andh Pra 63 =. ` 23 
AIR 1970 SC 753 es 43 
(1970) 1 Andh- WR 243 : 2 
AIR 1970 Mys 29 ` 23 
AIR 1969 Guj 178 - B 
1969 Ker LT 855° - ; 23 
‘AIR 1967 SC 378 `` ; 55 
(1966) 2 Andh WR 284 53 
ATR 1962 Andh Pra 492 - . = 49 
‘AIR 1962 Punj 1733 -7 55 
AIR 1961 SC 1449 ' 5o -17 
AIR 1959 Andh Pra 199 or "55 
AIR 1958 Andh Pra 384: ` -67 
© ATR*1958 Cal-415° ovih Eo RAZY, 
“AIR 1957°All 406 -00 n o e jg 
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AIR £955 Andhra 12 : 1954:-Andh LT (Civil) 
121. 21 
AIR 1955 Nag 116 55 
AIR 1954 SC 340 . i 28 
AIR 1954 Orissa 234 , 55 
AIR 1952 Nag 57 . 23 
` AIR 1950 Mad 64 . - 49 
AIR 1949 PC 143 17 
AIR 1948 Lah 50 . 55 
AIR 1941 Mad 266 32 
AIR 1930 Lah 280 55 
AIR 1930 Sind 170 55 
AIR 1928 Mad 48 55 
AIR 1924 Mad 274 ‘ 67 
AIR 1914 PC 105 : 12 All LJ 537 


32, 55, 56 
(1911) 10 Ind Cas 450 (Cal) . 35 
(1896) 2 QB 412 : 65 LJ QB 567, Re Willes- 


den Local Board and Wright 31 
(1884) ILR 6 All-322 19 
K. Harnath for N. Ramamohan Rao, for 


Appellant; C. Padmanabha Reddy. and 
C. Sadasiva Reddy, for Respondent. 
SEETHARAMA REDDY, J. :— These two 


‘appeals arise out of a common judgment and 


decree passed in O. S. No. 17 of 1972 and.. 


O. P. No. 66 of 1972 by the learned Sub- 
ordinate Judge, Adoni, decreeing the suit with 
costs and dismissing the O. P. with costs. So 
they could be disposed of by a common judg- 
ment, 

2. The plaintiff in O. S. No. 17 of 1972 
is the respondent in O. P. No. 66 of 1972; 
and the defendant in O.S. No. 17 of 1972 and 
Mjs. Vitta Dodda Hanumanthappa Subbaiah 
Setty and Co., represented by the then partner 
Vitta Anjinaiah are the petitioners in O. P. 
No. 66 of 1972. $ 

3. The suit is for passing of a decree in 
terms of the award of the arbitrators with 
necessary modifications. Briefly, the plaint 
averments are: The plaintiff M/s. M. G. 
Brothers, is a partnership firm carrying on 
business inter alia in decorlicating and crush- 
ing of groundnut seeds under the name and 
style of M. G. Brothers Oil Mills at Yemmi- 
ganur, and M. R Ganganna is a partner 
therein. The defendant was originally a partt- 
per of M/s. Vitta Dodda Hanumanthappa 
Subbaiah Setty & Co: of Bellery having its 
plant at Adoni. The said firm, during its 
dealings with the plaintiff, became indebted 
in a sum of Rs. 10,377-83 p. to the plaintiff. 
Vitta Anjinaiah Setty, the defendant, came 
out of the said firm and started doing busi- 
ness under the name and style of Vitta 
Dodda Hanumanthappa Anjanaiah Setty. The 
amount due to the plaintiff-firm by Vitta 
Dodda Hanumanthappa Subbaiah Setty and 
Co. was taken over by the defendant and the 
defendant undertook to discharge ` the ` said 
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‘liability. . Apart from ‘that, on’ his own ac- 
-count, the defendant..became indebted to the 


plaintiff in a sum of Rs. 8,167.06 p. in re- 
spect of purchase of groundnut oil. The de- 
fendant also became indebted to the plain- 
tiff in a sum of Rs. 15,251-71 p. being the ° 
loss incurred by the plaintiff on account of 
the despatch of a wagon load of groundnut 
oil made on the instructions of the defen: 
dant. In spite of repeated demands, the de- 
fendant failed to pay the said amounts 
together with interest thereon. Since’ dis- 
putes arose in respect of these transactions, - 
the matter was referred to arbitration after 
several unsuccessful efforts to resolve their 
differences by mediators. Both the parties ap- 
pointed Sri Mothilal Mavji, Sri Gummand- 
mal Lalchand and Sri T. V. Vasantha Guptha 
as their arbitrators. A mutchilika was also 
execuled by the plaintiff and the defendant 
in favour of the three arbitrators. The arbi- 
trators duly entered on the reference, and, 
after due inquiry, scrutiny of the accounts 
and also statement of accounts filed by the 
parties, and after due consideration, made. 
the award by signing it on 23-11-1971. As 
per the award, payment of all outstanding ac- 
counts, interest and other payments ordered, 
was to be made within 30 days; and in case 
of default, the erring party should pay inter- . 
est at 15 per cent per annum from the date 
of the award. At any rate, the payment 
should not be delayed -beyond 60 days. As 
per the award, the defendant has to pay a 
sum of Rs. 27,920-91 p, as detailed below: 


1. In Head of Office 
Books: Sri Vitta — 
Dodda Hanuman- 
thappa Subbaiah 
Chetty Adoni ... 

2. In Oil Mill Books: 
M/s. Vitta Dodda 
Hanumanthappa Sub- 
baiah Chetty & Co., 
Adoni. 

b) M/s. Vitta Dodda 
Hanumanthappa 
Anjiniah ‘Setty, 
Adoni. 


Rs. 4,000-00 


Rs. 6,377-83 


Rs. 8,496-02 p. 
Less amount paid 
to Sri Srinivasa 


Rs. 500-90 
Rs. 7,996-02 i 
ater 2, - 7,996-02 
3. Claims granted: 
.a) Interest. $ 3,105-09 
b) Less on a/c. of : 
wagon sale.: . 8,167-06 
fats a8 - .29,645-91 
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stipulated date, he is liable to: pay interest 
amounting to Rs. 1,262/- from 23-12-1971 to 
10-4-1972. Thus, the defendant is liable te 


~ 


arbitrators, suo motu, sent the award to the 
Court; and the notice sent by the Court on 


the filing of the award into Court by the arbi- 


trators was served on the plaintiff on 5-2: 
1972. .The plaintiff may be permitted to 
make necessary representations to modify or 
correct the award. He thus prayed to make 
the said award a decree of the Court. 


4. The averments of the defendant in the 
written statement briefly are: The suit is not 
maintainable as the defendant denies that 
the plaintiff-partnership firm is registered and 
that M. R. Ganganna is a partner therein. 
The arbitration agreement was between M/s. 
M. G. Brothers Oil Mills on one part and 
M/s. Vitta Dodda Hanumanthappa Anjaniah 

f Setty on the second part. The plaintiff was not 
_a party to the arbitration agreement and so 
the suit must be dismissed in limine. The suit 
is not filed by M/s. M. G. Brothers Oil Mills 
and also-it is not filed against M/s. Vitta 
Dodda Hanumanthappa Subbaiah Setty and 
Co. who are actually the parties to the agree: 
ment as well as the award. So, the suit is 
Hable to be dismissed im limine. The allega- 
tions that M/s. Vitta Dodda Hanumanthappa 
Subbaiah Setty and Co., became indebted. in 


the course of its- dealings with the plaintiff: 


in a sum of Rs: 10,377-63 p. to the plaintiff, 
that the defendant came out of the said firm 
and started business, that the amount due to 
the plaintiff from the said firm was taken 
over by the defendant, and that the defen- 
dant has undertaken to discharge the said 
viiability, are all false and denied. The allega- 
tions regarding. the other claims made by the 
plaintiff cannot be alleged in this suit under 
Section 17. of the Arbitration Act. Further, 
the allegations that the defendant, on his own 
account, became indebted to the plaintiff in 
a sum of Rs. 8,167.06 p. in respect of pur- 
chase of groundnut oil, that the defendant 
also became indebted to the plaintiff in a 
sum of Rs. 15,251-71 p.,.that the plaintiff in- 
curred so much loss on account of despatch 
of one wagon load of groundnut oil, that 
there were demands for payment of amount 
with interest, that in respect of the above 
mentioned transaction, disputes arose between 
the plaintiff and the defendant, that there 
were any attempts to resolve their differences 
are all false and denied, It is not true and 
correct to say that the arbitrators considered 
all the points of the parties,- scrutinized the 
accounts and statement of accounts, Jt is 
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‘pay, in all, a sum of Rs. 29,182-91 p. The 


agreement in question. 
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incorrect to say-that both the: parties filed: 
any accounts and statements. The defendant 
does not also admit as to when the arbitra- 
tors made the award and as to when they 


‘signed it. The award is a document which 


must speak for itself. No other document- 


_can be looked into now to explain or to add 


to the award. -The further allegation that as ` 
per the award, the defendant has to pay a 
sum of Rs. 27,920-91 p. as per the details 
mentioned in the plaint is false and denied. - 
The award does not mention anything about 
M/s. M. G. Brothers and the various amounts 
due if any according to them. The details — 
given in the plaint are also false and denied. 
In the plaint, only two amounts are shown 
as thé claims granted by the award and they 
are: : 

(a) Interest 


(b) Loss of account of 
wagon sale. 


Rs. 3.105/- 


Rs. 8,167-06 p. 


In fact, the award says that Rs. 3,105/- need 

not be paid towards interest, The award does 

not say that Rs. 29,645-91 p. was the amount 

due, that’ Rs. 1,725/- was the sale proceeds of 

60 old empty drums at Rs. 28-75 p. each as 

per the bill dated 3-11-1971 of M/s. Hindu- 

stan Levers and it should be deducted, and 

that Rs. 27,920-91 p. is the amount due and 

payable to M/s. M. G. Brothers by the de- 

fendant. The defendant is not liable to pay 

Rs. 29,192-91 p. or any part of it to the 

plaintiff. The award does not ordér the de- . 
fendant to pay any amount to M/s. M..G. 

Brothers. Further, M/s, Vitta Dodda Hanu- 

manthappa Subbaiah Setty & Co. and this. 
defendant as petitioners filed O. P. No. 66 

of 1972 against M/s. M. G. Brothers Oil Mills 

as respondent as they are the only parties to 

the arbitration proceedings, for setting aside , 
the award and for revoking the arbitration 

The defendant craves 

leave to read the said petition as part of the 

written - statement. -* 


§. On the said pleadings, the following 
issues and additional. issues were framed by. 
the trial Court in O.. S. No. 17 of 1972: 
Issues : 


1. Whether the plaintiff is a registered firm 
under Indian Partnership Act? and if so, 
whether M. R. Ganganna is partner therein? 
- 2. Whether the suit as filed is not main- 
tainable ? 

3. Whether the award is not enforceable 
for any of. the reasons mentioned in the 
written statement ? j ; ak 

4. Whether the plaintiff is not- (as per- 
orders) in I. A. No. 69/73 dated 28-9-1973 
entitled to a decree. in terms.of award? . 
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5. Whether the arbitrators are guilty of 
any misconduct and whether the same is 
liable to be set aside? 

6. To what relief? 

Additional issues : 

J. Whether the Muchilika was ‘not ex 
ecuted by the plaintif and rhe defendant in 
favour of the three arbitrators 

2. Whether there was no nS between 
M/s. M. G. Brothers and the defendant and 
if so, whether the same is not referred ` for 
arbitration ? 

3. Whether the suit is not maintainable for 
` non-joinder of Vitta Dodda Hanumanthappa 
Subbaiah Setty and Co.? 

4. Whether Vitta Dodda Hanumanthappa 
Subbaiah Chetty & Co., did not become in- 
debted to the plaintiff in a sum of Rupees 
10,377-63 paise and whether the defendant 
had not undertaken to discharge the said 
liability ? 

5. Whether the defendant on his own be- 
came indebted to the plaintiff in a sum of 
Rs. 8,167-06 p. in respect of purchase of 
groundnut oil? 

6. Whether the defendant became indebted 
to the plaintiff in a sum of Rs. 15,251-71 on 
account of despatch of wagon load of oil? 

7. Whether the defendant is liable to. pay 


interest of Rs. 1,262-00; if so, is the defen-~ 


dant liable to pay it to M/s. M. G. Brothers ? 


8. Whether the drums given by M/s. Vitta 
Dodda Hanumanthappa Anjinaiah were re- 
turned to them as per the Award? 

9, Whether the pleas which may be rel- 
evant in ʻa regular suit for money based on 
dealings: or in a suit for money based on 
undertaking or in a suit for damages . for 
breach of contract which have not been taken 
and proved before the arbitration- can be 
taken in this suit under the Arbitration? 

“10. Whether the plaintiff can allege in the 
plaint, rely on and prove in this suit under 
the Arbitration Act any material facts not 
alleged, not relied upon. and not proved be- 
fore the Arbitrators and not apparent on the 
face of the Arbitration Award ? 

11. Whether the award ordered the defen- 
dant to pay any amount of M/s. M. G. 
Brothers, the plaintiff in the suit? 

12. Whether the Award did not order de 
duction of Rs. 1,725-00 as sale proceeds of 
60 old empty oil drums? 

13. Whether the parties did not file ac- 
counts and statements of accounts before ‘the 
arbittators ? Tf so, what effect? . 

IE “Whether the arbitration agreement is 
not valid and admissible in evidence? . 
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15. Whether the defendant is entitled to 
revoke the arbitration agreement? 

16. Whether the. Award is vague,. 
and inadmissible in evidence? 

17. Whether the arbitrators misconducted’ 
themselves in the proceedings before them ? 

6. O. P. No. 66 of 1972 was filed for 
setting aside the award dated 27-11-1971 and 
for revoking the arbitration,’ agreement, : 


invalid 


7. The material allegations in the petition 
were mostly the same as averred in the 
written statement in O. S. No. 17 of 1972, 
It was further pleaded in the petition that 
the arbitration agreement as well as the 
award .are chargeable with stamp duty and 
they are engrossed on white papers instead 
of stamp papers and, so, they are not ad- 
missible in evidence. The arbitration agree- 
ment merely says that the parties to it have 
a dispute in their dealings which are not 
specified at all. So, the arbitration agreement 
is vague and so the award is vitiated. Fur-5 
ther, there was no proper inquiry. The arbi- 
trators did not inquire properly. They mis- 
directed themselves and the proceedings be- 
fore them. They did not call. for. accounts, 
statements and documents of the respondent 
in support of its case. Whey formally record- 
ed evidence and they refused to permit the 
petitioners to engage a lawyer and examine 
witnesses. The claim has become barred by 
limitation several years prior to the arbitra- 
tion agreement and so there was no subsist- 
ing dispute between the petitioners and M/s. 
The award directs payment 
of amount when in law the petitioners are 
not liable to pay. There are. a number of 
mistakes on the face of the award. 

8. The counter filed by the respondent 
countered the averments in the petition, more, 
or less on the same lines indicated in the 
averments made in the plaint in O. S. No. 
17 of 1972. The respondent states that the 
inquity was properly conducted by the arbi- 
trators, statements were filed and scrutinized, 


-and proper opportunity was given to the 


parties for letting in evidence. It is not true 
to say that the - arbitrators misconducted 
themselves or in the matter of procedure 
adopted by them; and therefore, no case 
has been made out to set aside the award 
dated 23-11-1971. On the contrary, the de- 
cree will have to be mee: in terms. of the 
award. . 

9, On the pleadings, the following issues 
were framed in O. P. No. 66 of 1972: 


1. Whether the arbitration award , dated 
23-11-1971 is liable to be set aside for any 


of the reasons mentioned in the petition? 
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2. Whether the petitioners are entitled to: 


revoke the arbitration agreement ? : 
3. Whether the petition to-set aside the 


' . award -is - barred by limitation ? ~ 


¢ 4 Whether ` the’ court-fee “paid “not 
correct?= * . : a 
5. To what relief? oe 
40. All the issiies ` wete, ‘decided by thie 


trial Court in favour’ of the plaintiff and 


against. the defendants. -On “Issues (3) and” (4) 


in O. P. No. 66 of 1972, the trial Court held. 


. that the counsel for the defendant in O. S. 
No. 17 of 1972 and the petitioners in Q. P. 
No. 66 of 1972, conceded that, be was` not 
pressing . those issues stating - that the. ques- 
. tions raised by. him as to limitation, ‘setting 
aside of the award, and: the incorrectness of 


the court-fee paid by the plaintiff were not- 


then disputed by him, -and, therefore, it found 
on those issues in. “favour of, the plaintiff. : 
Wi. The points that -fali for adjudication 
rare: 
(1) Whether itie suit is. not ‘inaintainable 
for the reasons: 


(a) that the plaintiff is ‘is “not a party to. the. 


arbitration proceedings; 


(b) that ‘the party representing the plaintiffe. 


firm is not.a,partner whose name. is found 
in the register „of firms; . and 


(c) that the necessary parties to the arbi.. 


tration proceedings are not impleaded as par- 
ties and therefore, on the ground.of non- 


joinder, the suit will Tove to` be dismissed in 


Emine? 
(2) whether ‘the award is not: enforceable 
for the reasons, 


(a) that the reference iiet i the dibit 


tors is vague; 


‘(b) that the award is inadmissible į in evi 
ydence as only a copy of the award has been 
filed and’ not the “original; and ` 


(c), ‘the. award is not the result of combined 
or mutual deliberation of ‘all the arbitrators ? 

(3) Whether the’ award will have to. be set 
aside as, . 

(a) the arbitrators have misconducted them- 
selves; and 


(b) the arbitrators. have misconducted . ‘the: 


-proceedings ? 

(4) Whether the, claim ‘in regard” to the. 
disputes referred to in the award ,are mostly. 
time-barred and, ` therefore, the same should 
not be entertained ? 


12. Plaintiff — Whether : is a i pare ‘to an 
arbitration: _ 

1 (a). The first: limb of: the first: contention 
is that the suit :is not-maintainable when the 


plaintiff is not : a t priy, to the arbitration mo 
ceedings, : 


_ Ve Anjaneya v. M/s. M. G: Brothers. 


* M.::G. Brothers, 
“names which is used to distinguish the type 
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13. - The argument is ‘that Ex. A-17, the 


- arbitration proceeding: Ext. A-18 the award, 


and .the annexure .to -the.: said: award 


-< (Exhibit A-18-a), show the.. first -party as 


“M. G. Brothers Oil Mills”, whereas the 
plaintiff to the suit is “M..G. Brothers” re- 
gistered partnership firm represented by its 
partner .M. R. Ganganna and that since 
“M. G. Brothers” is not a party. to the arbi- 


-tration proceedings, the suit is not. maintain- 


able as’“M.” G. . Brothers ` Oil Mills” is a 
different and distinct entity and unless the 


“said “M.' G. Brothers Oil Mills”’.is Torino 


ed, it canhot, maintain the ‘suit. . 


'14.. The contra ‘contention ‘is that “M, G. 
Brothers Oil . Mills” is part and parcel of 
being one of the trade 


of business that :is.. carried on. M. G. 
Brothers is the registered firm which carries 
on . various businesses suchas petrol, kero- 
sené, workshop accessories, oil mills, ground- 
nut oil business ‘and soon. .Therefore, M. G- 


` Brothers Oil, Mills is not, a separate entity 


and it is not a firm at all, In fact, it is 


. neither Tegistered as a firm Ror is it an un- 
` registered firm. Therefore, M. G. Brothers 


is the party to the arbitration and conse- 

quently, the suit is: maintainable. 

| 15. Before adverting’ to the analysis of 

the case law on this Aspect of the case relied . 
on by both’ the parties, ‘the. material facts with 


-reference to evidence may bé noticed. M. G. 


Brothers ‘Oil “Mills is only ‘a name employed 


. for the‘ purpose of identifying the oil busi- 


ness carried ‘on by: the registered firm M. G: 
Brothers. The’ ‘asséts and liabilities of M. G. 
Brothers Oil Mills are shown only in the ac- 
counts of the M. G. Brothers as per Ex. A-5, 


. which is the auditor’s report marked through 


P. W. 6; the Chartered Accountant. Ex. A-5 
shows that M/s. M. G. Brothers, a registered 
firm, carries'on various businesses in various 
names and at ‘various places, in petrol, kero- 
sene, oil mills, groundnut oil, Imperial Chemi- 
cal Industries and-so: on.. It is- also in the 
evidence of P. W. 6. that. the plaintiff-firm 
deals. in oil! under the ‘name of M. G. Brothers 
Oil. -Mills,.:which is not a separate entity 
working - with different ‘partners and that it 
is not a firm atiall. This is corroborated by 
P. W. 2,.the partner M: R. Ganganna him- 
self. There is: no contra: evidence let-in to 
discredit. the evidence of-P. Ws. 2.and 6 by 
summoning the: records from. the Income-tax 
Office-or from other Government. Office or 
from anyother source.. The ‘letterhead used 
has - got’ the printed: script as: “M. Gu 
Brothers”;. whereas there:is a typed’ script 
on the letterhead as. “M. G. : Brothers Oil 
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- Mills”, which connotes that.it related to the 
Oil business of M. G. Brothers, 


_ '16. The following cases were ‘relied -on by 
the learned Counsel for the appellant in- sup- 


port of his contention. In Bkardia Bros. v. 


Union’ of India AIR 1973- Orissa -28, it _is 
` held, (at p. 30) 
“Where the registered firm, ‘Balbagas 


Hullas Chand’ besides its principal place of 
business at Calcutta carried-on business also 
at its branch in Cuttack in the name of, 
‘Bhardia Brothers’ which was not shown as 
partner of the firm or the firm-name a suit 
by ‘Bhardia Brothers’ against the Railway 
for damages, cannot be treated as on behalf 
of the firm and would be barred under Sec- 


> tion 68 (2) (Partnership Act) and the notice 


-under Section 80, Civil Procedure Code by 
- Bbardia Brothers, cannot be treated as notice 
by the firm.” 


‘This case is of little assistance to the appel- 
lant because of its peculiar facts which bear 
no resemblance to the facts of the present 
case, as in this case, two different firms were 
trading in the name of Bhardio Brothers and 
Balbagas Hullas Chand, and therefore, both 
the firms were required to be registered. 


47. .The next case, S..N. Dutt. v 


, Union 
of India, AIR 1961 SC 1449, 


turned upon 


the provisions enacted in S. 80, Civil Proce-, 


dure Code. There, the notice under Sec. 80 
was given by M/s. S. N. Dutt & Co., and 
the suit was filed by S. N. Dutt, 
prietor of a business carried on under the. 
name and style of S. N. Dutt and Co. And 
the Supreme Court held that the person. giv- 
ing the notice was not the same as the per- 
son suing and that, . therefore, Section 80 
was not complied with. The important 
aspéct of the case bas been actually dealt 
with in para 11 of the judgment, which may, 
in extenso, be usefully extracted : 


“It will be immediately obvious that the 
notices were in the name of Messrs. S. N. 
. Dutt and Co., while the suit was filed by 
S. N. Dutt claiming to be the sole proprietor 
of Messrs. S. N. Dutt and Co. It is urged 
on behalf of' the appellant that. the- reason 
why the suit was filed in the name of S. N. 
Dutt as sole proprietor of Messrs. S. N. 
Dutt and Co., was that ‘no suit could have 
been filed in the name of Messrs. S. N. Dutt 
and Co., as that was not a firm; that was 
merely the name and style in which an in- 


dividual, namely S. N. Dutt, was -carrying 
„the business. . The question, therefore that 
immediately „arises -is , whether S. .N.. Dutt 


- who. filed the suit was the person who. gave 


the notices and the answer is obvious -that 


V. Anjaneya vi. M/s. M. G. Brothers 
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it is not so. It may be that S. N. Dutt is 
the sole proprietor. of Messrs. S. N, Dutt 
and Co. and is carrying on business in that 


name and style; but that does not mean that `‘ 


these notices were by S. N. Dutt. Any one, . 
reading these notices would not necessarily ` 
come: to the conclusion that Messrs. S. N. 
Dutt and Co. was merely the name and style 
in which an individual was carrying on 
business. The prima facie impression from 
reading the notices would be that Messrs. 
S. N. Dutt and Co. was some kind of part- 
nership firm and notices were being given 
in the name of that partnership firm. It 
cannot therefore be said on a comparison of 
the notices in this case. with the plaint that 
there is identity of the person who issued © 
the notices with the person who brought the 
suit. Besides, if Messrs. S. N, Dutt and°Co., 
not being a partnership firm, could not file 
a suit in that name and style on behalf of 
its members, we cannot see how Messrs. 
S. N. Dutt and Co. could give a valid and , 
legal notice in that name and style on be- 
half of an individual, S. N. Dutt. As was 
pointed out by- the Privy Council in Pestonji 
Ardeshir Wadia’s case, 76 Ind App 85: 
AIR 1949 PC 143, the case of members of 
a firm stood on a different footing, for the 
members of a firm might sue in the name of 
the firm; but in the present case Messrs. S. N. 
Dutt and Co., is not a firm; it is merely the 
name and style in which an individual 
(namely S. N.. Dutt) is carrying on business 
and though the individual may in . certain 
circumstances be sued in that name and 
style, he would have no right to sue in that 
name. Therefore, where an individual car- 
ries on business in some name and style the 
notice has to be given by the individual in 
his own name, for the suit can only be filed 
in the name of the individual. The present* 
suit is analogous to the case of ` trustees 
where the suit cannot be filed im the name 
of the trust; it can only be filed in the name 
of the trustees and the notice therefore has 
also to be given in the name of ‘all the ~ 
trustees who have to file-a suit. Therefore 
comparing the notices given in this suit with 
the plaint, and remembering that “Messrs. 
S. N. Dutt and Co. is not a partnership firm 
but merely a name and style in which an 
individual trades, the conclusion is inescap- 
able that the person giving the notices’ is not 
the same as the person suing.” 


Two facts determinantly emerge from thesq 
observations. One is, by reading the notices 
issued by Messrs. S.:N. Dutt and. Co., one 
would not conclude .that.an individual was 
carrying on business; on the contrary, it 
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. bears an: impress: that: some = skind; „of partner- . 
indivi-.. 


. ship firm. was. the.éntity":and: not-jan 
. dual. And .. therefore, . “very.«: rightly,» the 
A Supreme. .Court in: the . aforesaid“ ‘case’ held: 
` that | notices. established .the . identity ‘of the 
person. ` 
one trustee and. notice is given by. only one 
trustee, and if the suit is. sought to be filed 


` by all the. -trustees ..as- unlike fhe.: „partnership . 


firm where a suit could þe. filed on''behalf, 

of the. firm by :one..of the . partners, 
-.suit is not. maintainable as. the suit notice 
was. not given ` “by all the ‘trustees. 


- 18. 
. the fact’ that the above cited case- turns upon 
. the: danguage. of Section, 80, Civil ‘Procedure: 


` jiabilities. with. regard : 
Secondly, where there are -more than ., l 
ther. reinforced by, the. fact. 


‘stich , 


‘In. view of the above, and because of 


M. G. Brothers. 


oils,:. 
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chemical. -industry, -spare parji and so; 


on; and.it-is M:. G. -Brothers : partnership 
= firm..which. has’.got: corhmon partnership ‘ac-| ` 


count wherein ‘reflect the. entire assets :-and|. 
to. -ali > the. business 
transactions:,in différent: items... This. is fur- 
-that | in - Exhi-). 


' bit A-18 (a); which is an ~ enclosure. 
award: (Ext. --A-18); - “Oil .Mill Books”. . have] - 
been ` shown sas . belonging . to .Messrs. M. -G. 


Brothers.: -Exhibit ‘A-18 10 in so far as it is 
relevant, Teads, ` : : 


E “Outstanding Amount. as per the. Books 


of: 
Mis. M: G.. Brothers. - 


Code, the ratio is -of. little ‘or. no > assistance .: 


to the appellant. Even otherwisé, we have 
no hesitation’ to hold that in the case refer- 
red to, ‘identity’ between- the 
was ‘a party to the arbitration. proceéding 
sand also,a- person .on whose behalf the 
notice has-been issued under Sec. 80, on one 
- hand and the party on ‘whose ‘behalf | 
suit has” been, filed, has been amply " estab- 
lished. 

19. It is needless to further extract the 
Observations made in Hira Singh: v. 
Sahai, (1884) IER. 6 All. 322; Radha Kishan 
v. Sapattar Singh; AIR 1957 All-406;. Muthu 
Kutty v, Varee Kutty, AIR 1950 Mad 64 

‘ cited by learned counsel for the’ proposition 
that only a party to the arbitration proceed- 
ings can execute the award. 


. 19-A. Section 69: (2)- of the indian ‘Parts 
nership Act lays down: os 

“No suit" to “enforce a right wrist ‘from 
a contract shall be instituted in any: Court 
by or on behalf of a’ firm against any third 
‘party unless the firm is registered ` and 
persons suing are or have been shown in the 
Register of Firms as partners in the firm.” ` 


- 20. What is,- therefore manifest from the 


language of S. 69 {2) of the Partnership Act, 


and also-in the light of the preponderant 
evidence let iw by the- plaintiff. both under 
Ext. A-5 as: well as under Ext. A-19- apart 
from» the oral. testimony given by: P. Ws. 2 
and -6, and in particular in the _ absence of 
any evidence whatsoever by the - defendant; 
is that M. G. Brothers Oil Mills. is nothing 
but.'a. part.and parcel of: M.. .G.: Brothers. 
Partnership firm. ; . There . is, no...separate en- 
tity of M. G. Brothers - Oil- Mills constituting. 
a separate firm -with different partners at 
different. places. 


eatries on. business . in: various... items like 
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person who ' 


‘the > 


- parcel of M. G. Brothers. 


‘the | 


It is Messrs, M: -G7 Bro-; 
«hers, a. ‘registered partnership firm, which ` 


A 


A. In Head Office Book: : 
‘Sri Vitta. Dodda Hanumahthappa 
' Subbaiah Setty, Adoni sagan 4,000-00 


2: In. Oit- Mill Books : 
(a) M/s. Vitta Dodda. Hanapi 
‘Subbaiah Setty & Co., Adoni. ....6,377-83 
(b) M/s. Vitta Dodda - Hanumanthappa, 
Anjanaiah Setty, Adeni........: :8,496-02 
(RK KK OKK °K” 


_ Ganga . .. S has a de, B 
. The cumulative effect of the.. foregoing . is 
‘that M. G. Brothers Oil Mills is not a sepa- 


rate or independent entity but is part and 
If that is so, it 
is M/s. M. G. Brothers that is a party to the 
arbitration agreement and the award -and,; 
so is entitled to file -the suit. : 


21. 1 (b). The second limb ofthe conten- 
tionis thateven assuming -that the plaintiff is a 
party to the arbitration, proceedings, still the 


- suit is not maintainable because the party, 


who is said to bave filed the-suit represent- 
ing the firm, is M. R. Ganganna who is not 
a partner'of the firm and it is M. Ganganna 


‘that is a partner of the firm and that since 


M.R. Ganganna-is a party to the arbitra- 
tion proceedings,’ the suit filed is bad in law 
and, therefore, should be dismissed in: limine. 
No. doubt, Sec.- 69 (2): -contemplates two 
conditions which are sine qua ‘non to - be 
complied. with in order ‘to enforcé ‘a. right 
by instituting’a suit- on behalf of a firm: 


` (1) the firm should be registered; and (2) the 
. persons suing-are or haye been. 


the: Register .of. Firms as -partners in _ the 


- firm. Exhibit A-1 dated - 11-6-1962 is. an ex- 


tract from the Register; of. „Firms: 
bit A-1, at SI. No- 12, ` M. -Ganganna, is 
shown -as a: partner. . ' Tt isin the evidence of 
P: w: $ ‘who is ‘a’ Clerk - of the a 7 


In Exhi i- 


to..the) . -> 
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that M. Ganganna is a pariner of this firm, 
and that he subsequently changed his name 
as ‘M. R. Ganganna’. This is also corrobo- 
rated further by P. W. 2, who is: M. R. 
Ganganna himself. He states that he chang- 
ed his name as M. R. Ganganna as. there 
were two partners in the firm by . namie 
M. Ganganna, and that the:other M. Gan 
anna changed his name as-M: P. Ganganna. 


e further states that .his:-father’s: name is 
M. Ramanna, whereas . M.. P.: Ganganna’s 
father’s name is M. Pakeerappa. He got his 


name changed through G. O. Ms. No. 1962 
dated 22-9-1965. (Ext. A-2). It is not in dis- 
pute that it is this M. Ganganna that has 
been a partner of the firm right from 1963 
and whose name was changed in 1965 as 
M. R. Ganganna. What is. quarrelled by 
the appellant is that this changed -name. does 
not figure in the extract of the , Register of 
Firms. Though it has been stated on bė- 
half of the plaintiff-firm., that as per Sec.. 62 
of the Partnership Act, an intimation of the 
alteration was sent to the Registrar of Firms 
after the change of the name, there is 
nothing to- indicate that in pursuance of the 
same, the mame has been’ changed. So, the 
contention is that since, under Section 68, 
any statement recorded in the Register of 
Firms is conclusive proof’ of any fact, stated 
therein, nothing extranéous to Ext. A-1, the 
extract from the Register, ‘of Firms, can be 
brought in to ėstablish by, evidence, that it 
is M. R. Garganna who is ‘the _partner styled 
previously as M. Ganganna. In support of 
this contention, reliance is’ placed ‘ on ‘the 
decision in Sudarsanam vV. Viswanadham 
Bros.,- 1954 Andh LT (Civil) 121: (AIR 1955 
Andhra 12).- There, a firm was registered 
under the Partnership. Act, and the names 
of five persons, A, B, C; D and E were -en- 
tered in the Register: of Firms as partners. 
Shortly thereafter, “in - consequence “of a 
family partition bétweén C, D and E; E te- 
tired from the partnership. No ‘notice -of 
these ‘two ‘facts was “given to the’ Registrar. 
Later, A, C and -D executed a’ fresh agree- 
ment of partnership.-' In ‘a suit ` brought by 
this firm ‘agdinst'-the defendants for a certain 
sum, the claim having arisen from dealings 
commenced -after the execution of the fresh 
agreement of partnership, on -the defendants 
contending that the plaintiff-firm - “was” dif- 
ferent from the one constituted prior’ to the 
execution, of the fresh agreement’ of partner- 
ship and. that S. 69 (2) of the Partnership 
Act was bar to the maintainability of the 
suit,. this pert held {at p. 14 of AIR): 


“There i is no corresponding provision t 
Section 253 (7) of the Indian Contract Act 
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providing for the dissolution of the partner- 
ship on any member of the partnership ceas- 
ing to be a partner. When an express pro- 
vision in the Contract Act is omitted in 
compiling a separate code for partnership, i 
is obvious that the omission is designed and 
not accidental. It follows that the- . retire- 
ment: of a partner does not have ‘the. legal 
effect of. dissolving the cee is 
Further, a 

“Under Sec. 69 D, a , frm is disabled from 
filing a suit against a third party unless 
(i) the firm -is registered and (ii) the persons 
suing are shown in the Register of: Firms as 
partners of the firm. . wees, In the 
present case both the conditions _ are.. satis- 
fied and S. 69 (2) does not bar the suit. as 
Neither the ratio nor the facts of the above 
decision help the. case of ‘the appellant. 


22. Learned’ counsel next cited. Rama- 
chandraiah Gupta v. Ravula Venkat’ Reddy,, 
(1970) 1 Andh WR 243, wherein the High 
Court of A. P. held: ` 


“Whether the suit is filed’ by all the part- 
ners collectively or by some only of the 
partners impleading the rest, as parties, to 
the suit or whether it is filed in the name of 
the firm by one or more „partners in ‘the 
manner indicated by. O. ‘30, R. 1,. the con- 
ditions . prescribed by S. „69. (2) must be ful- 
filled. ` They are (1) that the firm must be 
registered and (2), that the | persons suing are 
or have been shown in the Register of Firms 
as partners in the firm. The second’ condi- 
tion requires that the names of the persons 
suing are presently shown or have been pre- 
viously shown in. the Popat - Firms as 
partners in the firm.” cen 
With respect, there cannot be. any.. „quarrel 
with the proposition laid down in the. abovè 
decision. 


23.' -The cases relied on by” “the earned 
counsel for the respondent’ are. more:apt. and 
solid on the point.: In :M.:J. V. Mudliar v. 
S: V:;Finance Corporation, AIR 1971 Andh 
Pra 63, a single Judge. of this Cou held 
(at-p. 68) -7 ; 

“The provisions: of“ S. 69. (2). Sai pene 
late that the names! of the persons ‘suing must 
be shown to have been ‘entered as -' partners 
in the: Register’ of Firms... ‘The: .mode - of 
proof of that fact is not in-any way restrict- 
ed. It is: consequently open to the.:' plaintiff 
to adduce evidence that’ the ‘name of a part- 
mer suing on behalf: of the. firm has 
entered as such in the Register of Firms.” 
In‘ M. A: Hussain v.' P. V.°G. K.- & Bros., 

AIR 1970 Mys 299, a single. Judge. of thea 
Mysore High Court held (at p. 302):. 


* becnammant 
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“It is clear from ‘this provision (S. 69 (2)): 
that there are. two alternatives’. 
` the second condition. .The persons ‘suing 
way establish either that they are partners 
on the date of suit or that they are persors 
whose names are shown in the register cf 
firms.as partners in the firm. As already 
observed, the.second alternative, namely, tbs 
fact that the names of the persons suing 
have been shown in the register of firms as, 
partners of the firm can be established either 
by producing relevant register of firms or a 
certified copy of the same and not by adduc- 
ing oral evidence. But there is no legal bar 
to prove the first alternative,. namely, thet 
the persons suing are partners of. the firm 
by adducing evidence other than the register 
of firms or iis certified copy.. It appears 
that pointed attention of the Court has nct 
been invited to the first alternative. of- the 
second condition in above referred case de- 
‘Gided by the Nagpur High Court (AIR 1952 
Nag 57). In my opinion, the persons suing 
must’ eithér in fact be partners on the date 
of suit or must‘ be- persons whose ‘names’ ane 
shown as on the date of suit in the Register 
of Firms as partners of the firm. Even -f 
the names of the partners suing have nct 
yet been entered in the Register of Firm, 
they can still institute the suit ` by- proving 
that they are in fact partners of the firm on 
the date of suit. That can only be ‘proved 
by evidence other ` than the Rogister = 
Firms.” 
To the same effect is the ratio decidendi i 
Bharat Sarvodaya Mills v. Mohatta Bros., 
AIR 1969 Guj 178 and Balakrishna Trading 
Corporation v. Krishna Kurup, 1969 Ker LT 
855. 


“24. Section 68 of the Partnership ' Act 
reads : 


“68. Ruiles of evidence. (1) Any statemen-, 
intimation or notice recorded or noted . 
the Register of Firms shall, as against any 
person by whom or on whose behalf suca 
statement, intimation or notice was signed, 
be conclusive proof. of any fact therein 
Stated. 

(2) A certified copy of any entry relating 
to a firm in the Register of Firms may te 
produced in proof of the fact of the regis 
tration of such firm, and of the contents cf 
any statement, intimation or notice recorded 
‘or noted therein.” y 
What Section 68 contemplates is that the 
contents in the Register Of Firms shall be 
conclusive proof. But, we do not find any- 
where in the provisions of the section any 
prohibition on establishing by independert 

Mevidence otherwise than by producing the 
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extract of Register of Firms, that: ‘a parti-[ 
cular person is a partner in the firm. In our 
undoubted view, Sec. 68 postulates only one 
of the modes — which no doubt is conclu- 
sive.— by which a statement, intimation or 
notice said to have been signed by or on be- 
half of a person in the Register of Firms, 
could be proved. by producing an extract of 
the Register of Firms. We will not, there- 
fore, read, which the learned counsel for the 
appellant wants. us to do,. Sec. 68 . for the 
position that -it, excludes any mode. , otherwise; 
than , producing the. extract of Register of 
Firms, by which a person could. be estab- 
lished to be a partner of. the firm. Hence,| 
in our undoubted view, M. R. Ganganna is 
a partner of the plaintiff firm, and so’ the} 
suit is’ maintainable. . : : 


` i 


t (c). The suit is not maintainable because 
of non-joinder ‘of parties : 








25. The argument is that as per the arbi- 
tration agreement (Ext. A-17), Vitta Dodda 
Hanumanthappa Subbayya Setty & Co., for 
short V. D. H. Subbayya Setty & Co, is one 
of the parties and also to the award. If 
that is so, failure to implead in the suit the 
said V. D. H. Subbayya Setty & Co., must 
result in the dismissal of the ‘suit on that 
ground alone. Further, even though Anjan- 
aiah Setty has taken. over . the liability of 
V. D. H. Subbayya Seity & Co. on dissolu- 
tion in 1966, yet unless therë was tripartite 
agreement between M. G. Brothers, V. D. H. 
Subbayya Setty & Co., and Anjanaiah Setty, 
the presence of V, D. H.. Subbayya Setiy & 
Co. cannot be eliminated, from the suit. 
Notwithstanding the dissolution in 1966, 
from the conduct of the plaintiff, it is clear 
both with reference to, Ext, A-17- agreement 
as well as the award, that V. D. H. Subbayya 
Setty. & Co. was continued to be a party to 
the proceedings and since. there is no nova- 
tion, its impleading is a must. 


26. Reliance was placed on.a decision in 
Meenakshi Achi v. P. S. M. Subramanian 
Chettiar, AIR 1957 Mad 8, wherein it is 
held (at pp. 11, 12): £ 


“Under -Section 32, a partner ; may retire 
G) with the consent of all ‘the | partners; 
(ii) by virtue of an express ' agreement be- 
tween the partners and (iii) in case of a 
partnership. at Will, by giving notice in wril- 
ing to all other partners of his intention to 
retire. Such a partner, however, continues 
to be liable to third parties for’ acts of ‘the 
firm, after his retirement, until public notice. 


f 
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of his retirement as. required: by“ Section. 72 


bas.. been -given; either- “by: pre or- Oye the 


other: partners, 


XX XX xX” XÈ 
nes where partners agree among them- 
selves that- the continuing : “partners - ‘shall be 


liable for the obligation. ‘of a retiring part- 
‘per, such an agreement cannot per se.: affect 
. .the*rights of the creditors „being res | inter 
alios acta. 
express or, may be ‘implied by a course of 
dealing between the third parties and the 
new firm, after knowledge of his retirement. 
But it will not be presumed and if it exists 
will have to be strictly proved.” — 


37. - The arbitration agreement (Ext. A-17) 
refers to M/s. M. G. Brothers Oil ` Mills as 
one part and M/s. Vitta Dodda Hanumanth- 
appa Subbayya Setty’.& Co., for short 
V. D. H. Subbayya Setty & Co., as weil as 
: Mis. Vitta Dodda Hanumanthappa Anjan- 

- aiah Setty for short V. D. H. Anjanaiah 
Setty, as the second part. Underneath the 
agreement, for V. D.. H: Subbayya Setty & 
Co.,-as well as for V. D, H. Anjanaiah Setty, 
the ‘defendant has signed. It is “equally 
clear from the award that both V. DÐ. H. 
Subbayya Setty & Co. and V. D. H. Anjan- 
aiah Setty. were treated as one part.. It is 
-admitted ‘that the liability of V. D. H. Sub- 
-bayya Setty & Co.: has been taken over by 
V. D: H. Anjanaiah Setty; and it is stated 
in the award. that the arbitrators together 
heard both the parties in two sittings.’ 

‘28. P. W. 8, who is the auditor of the 
erstwhile Bellary firm and also the present 
auditor of the defendant, has produced 
Exts. X-2 and X-3 which are account copies 
relating to V. D. H. Anjanaiah Setty and 
V. D. H. Subbayva Setty & Co. respectively. 


As per Ext. X-2, the liability of the firm 
was taken over by the defendant. In Exhi- 
bit A-23, the Income-tax return of the 


defendant for 1973-74 which was proved by 
“the Income-tax Inspector (P. W. 5), the 
defendant ‘admitted his liability to the plain- 
tiff In view of the conspectus of the mate- 
rial facts, it is clear that the defendant has 
owned the liability which was incurred by 
V. D. H. Subbayya Setty & Co.; and though 
he has tried not to own the same in his 
evidence by giving evasive replies in the 
cross-examination, it is irresistible to con- 
clude that the liability’ of Subbayya Setiy & 
Co. has been taken over by Anjanaiah Setty 
on his shoulders and he cannot escape the 
same, There is: no’ explanation either as to 
‘why he signed the. arbitration agreement 
(Ext. A-17) for V. D: H. Subbayya’ Setty & ` 
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:or any error, defect or 


Such agreement ‘may be either 


. the defendant even 


‘reversal òf the decision ‘on: merits. ` 


` of Rs. 3,105/-. 
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‘Co: Even otherwise, we -do not find any in- 


justice is caused;. under. 5: 99, Civil -Proce . 
dure Code, reads : we = eas 
“No decrée” shall’ be reversed or substan 


: tially , varied, nor shall ‘any case be’ remand- 


ed, in appeal on account of any ‘misjoinder 
or non-joinder of parties or causes, of action 
irregularity ` in’ any 
proceeding in the suit; not affecting the 
merits of the case or the jurisdictio of the’ 
Court.” 


We feel as-contemplated ‘by the aforesaid 
provision, no injustice has been.. caused to 
assuming though not 
laying down, that there is a technical defect 
in the non-joinder of ,V. D. H.' Subbayya 
Setty & Co. in the suit asa party’ for the 
See 
Kiran Singh. v.- Chaman Paswan, AIR 1954 
SC 0. 53 

x 


29. 1 (a). The Senna main . contention i is 
that the award. isnot enforceable, because the 
reference made. to the arbitrators. is vague. 
. 30. The.argument is that in the reference, 
no specific items of dispute have. been. enu- 
merated. No dispute regarding. the . princi- 
pal ‘outstanding amount’ has been referred 
and yet it has been decreed by the arbitra- 
tors. -The award, for the purpose of: en- 
forceability, must be reasonably clear. It is 
stated in. the award that no interest need be 
paid and yet it has been awarded in ‘a w 
Likewise, in the award, 
has been stated that there is a difference of 
Rs. 1,500/- and odd in the balance struck 
between the accounts of the parties; but no 
definite deduction by way of a decision haş 
been made with regard to the same. Points 
regarding which there were no differences at 
the time of reference, have also been dealt 
with in the award. 


31. Reliance was placed on the observa- 
tion made in Russell on Arbitration, 18th 
Edition, at page 323, which reads: ~ 

“An award will not be enforced asa 


judgment under the section, but the success- 
ful party. will be left to bring an action on 
the award in the following cases: 


1. _ XX XX XX XX 
2. Where the award is declaratory only,’ 
for instance where it ascertains only) the 


amount to be paid, and not the liability in 
law to pay. Where there has been nothing 


“more than a quantum or amount adjudicated 
` upon,” and no adjudication as to the 


liabi- 
lity of ‘the përson who ‘is called upon to ‘pay 


- 1 98h .. 


: tbe: amount. 


In ‘my. judgment ...the’ - section 

does..not apply. (1896-2,-QB.412).” : 3.."... 

Another observation at. page. 316 .is:.. ~ 
“An award on a submission of all matters 


in difference is no ‘bar to, the recoreny of.. 
existed’; ;as a. 


a demand which, _ though it : 
claim at the time of. the reference, pees not 


then-a matter in difference and had ‘not been | 


referred ‘to the arbitrator.” , 


32. In the arbitration dainn (Exhi- 
bit A-17), the language is: 
“We, XX XX XX xx hsreby 


declare that we have disputes in our deal- 
ings: We hereby submit ourselves « to arbi- 
tration 0... 22...” 


From the areek, it is ; amply made clear 
that there have been disputes between the 
parties in regard to their dealings in  busi- 
mess transactions and, therefore, it covers 
the whole gamut of dealings, without any ref- 
erence as to the period, the’ nature 
{transaction or any specific item of the rans- 
.daction. The reference, has been, therefore, 
couched in as wide a language as the par- 
ties intended it to be. So, on that sccre, it 









lous. or equivocal: 
Syed: Badruddin, AIR 1914 PC 105; 
'Thirumalai Chettiar: v. K.N.: Nanjiah Goun- 


. D. N. Revri & Co., AIR 1975 SC 257. 


33. Now, coming to the aspect of nter- 


est, no doubt, in the award, it is stated 


“The arbitrators have considered bota the 
arguments and order payment of interest on 
the balance outstanding in the accoun 
M/s. Vitta Dodda Hanumanthappa Adjan- 
aiah Setty in which the interest has been 
paid. The arbitrators also order - 
interest need be paid on the account of M/s. 
Vitta Dodda Hanumanthappa  Anjamiah. 
This interest amounts to Rs. 3,105/-.” 

It appears from the above that the arbitra- 
tors disallowed the interest. 
evidence of P. W. 3,.who is one of the arbi- 
trators (T. G. Vasantha Guptha), it, could 
be gathered that there was some confusion 
in view of-the ‘misconstruction of the sen- 
tences in the award. The arbitrators have 
specifically said that the: plaintiff is enxitled 
for the payment of interest on the bakance 
outstanding in*the account of M/s. V.D. H. 
Subbayya Setty & Co., -in . which interest 
was collected from the plaintiff on an earlier 
occasion. The | sentence, “This _ interest 
amounts to Rs. 3,105/-” should have -pre- 
ceded the last sentence in para 1 of the 
award (Ex. A-18).. The arbitrators, no dcubt, 
bave specifically made it clear that nc in-, 


“V: Anjaneya ~: Mjs..M..G. Brothers a ee 


cf the 


cannot be held that the reference is ambigu- 
See Mt. Amir Begem v. 
È. K; 


der, AIR 1941 Mad 266 and Union of. India’ 


of, 


that no 


But, from the. the difference of Rs. 
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-. terest. need ‘be: paid: : on: the account.. of 
. V-D. H. Anjanaiah . Setty, . P. +; 


hasz; has 


cleared: this ambiguity in his» evidence... In 


“the first para of the award, there is another 


mistake. For the words “V. D. H, Subb- 
ayya Setty & Co.” the words “V” D. H. 
Anjanaiah Setty” are used ` ‘in the © sentence 
which precedes the sentence ‘at’ the’ end of 
the first para. It is an apparent. mistake 
which is’ quite ¢vident from the ‘immediate 
following sentence, that the arbitrators also 
ordered that interest need be paid on_ the 
account of M/s. V. D. H. Anjanaiah. So, 
this exercise on ‘behalf of the defendant is 
nothing. but making a mountaifi out of a 
mole hill and the same ‘deserves to be reject- 
ed. We may, however, point out that: under 
Section 15 .of the Arbitration, Act, the Court 
may modify or correct any clerical mistake 


or error arising out of. aceidental, slip or), 


omission, 
34. The next incident cited for the: pro- 
position that the reference as well “as the 


award are vague is: that a sum of Rs. ‘1,500/- 
has been directed to be reconciled. .. Herein 
also we do not find any substance.- The 
arbitrators found, while scrutinizing the ac- 
counts, that there was a difference of Rupees 
1,500/- and odd in the balance struck” be- 
tween the accounts of the- Parties and, there- 
fore, they made it clear that since it- was an 
accounting problem, there should’ be a re- 
-conciliation of the entries among the 
ties. No doubt, they stated that this should 
be done within a week from the date of the 
award. This being a matter of accounting, 
they directed the ‘parties to reconcilé and, 
therefore, we do not find any ambiguity 
about their decision in this behalf. ` In fact, 
pursuant to that, the plaintiff; in their’ Gom- 
munication to the defendant dated © 20-12- 
1971 stated as under: : aie 

“We have already ` furnished our state- 
ments of account tó enable ‘you to reconcile 
1,500/-.” 


35. The proposition laid down in ” Ganesh 
“Narain Singh v. Malida. Koer, (1911) 10 
Ind Cas 450 (Cal), namely, the arbitrator 
must decide on all points, and on which the 
learned counsel for the appellant relied on, 
cannot be overstressed as it is well-settled. 
Therefore, the contention that, the decision 
of the arbitrators with regard to the sum of 
Rs. 1,500/-_ to be reconciled, is vague, cannot 
be countenanced and the same is rejected. 

36. The next contention on the vagueness 
is with reference to the award (Ext: A-18). 
This, in turn, is based. on the objection that 
Ext.. A-18-. (a). which is. an: annexure , to the 
award,. does not form part of” ‘the rècord as 


“par- 
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it is said to be subsequently annexed; and 
this is said‘ to be for three reasons; ` firstly, 
there is no reference in the award itself of 
the annexure;. and: secondly, the direction in 
the award is that the :18 drums supplied by 
the defendant for. the .consignment of oil 
were to be returned, whereas in the. annez- 
ure (Ext, A-18 (a)), the sale proceeds of .18 
drums were given the’ credit of. and: the 
amount actually to be paid by the defendant 
was determined at Rs. 27,920.91 p. .Thirdly, 
in the annexure (Ext. A-18 (a)), “Outstana- 
ing amounts as per the Books of”. has no 
corresponding reference in the award (Exhi- 
bit A-18). This submission, which has no 
substance, has to be rejected. 


37. A closer scrutiny of the award would 
answer all the queries raised by the learned 
counsel for the appellant. The concluding 
para of the award reads: 


“The above award must be. implemented 
by payment of all outstanding account inter- 
est and other payments ordered herein must 
be paid within 30 days from today.” | 
The words “all outstanding “account” occur 
for the first time in the conclusive para, in 
the entire award. There is nothing about it 
in the body of the award. Therefore, in 
order to give effect to this “outstanding ac-. 
count”, it must find its place at some proper 
r place, which could be only in the annexure, 
If the annexure is not read as part of the 
award, the item of, outstanding account 
would be rendered otiose, particularly so in 
view of the fact that. the items “interest” 
and “other payments” alone have been dealt 
with in the preceding paras of the award. 
Hence, by irresistible implication, the award 
“includes the annexure. 


38.` II (b). The ssoi aspect, namely, that 
the direction in the award for the return of the 
drums cannot be reconciled with the note 
found at the bottom of the annexure (Exhi- 
bit A-18 (a)), wherein the sale proceeds 
of the drums have been given the deduction 
of is equally untenable. We do not find 
any repugnancy, inasmuch as in the body of 
the award what has been stated is a state- 
ment of fact in regard to the transaction 
clarifying that the defendant would be en- 
titled for the return of the drums. Since it 
js not in dispute that the drums were actual- 
-ly sold for a certain sum on 3-11-1971 ‘long 
before the date of the award ie, 23-11- 
1971, the same was given credit in the an- 
nexure, thereby making it clear that the 
actual liability is in the definite sum - of 


Rs. 27,920-91p. Hence there is no ambi- 


guity. 
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Thirdly, the aspect that “Outstanding 
amounts as per the’ Books of. Accounts”, 
which finds place in the annexure, has no 
reference in the award, is equally baseless. 
This argument apparently overlooks the 
conclusive,, portion of the award itself, 
wherein it is. stated: 

“The above award must be, implemented 
by payment of all., (ee -account” 
Since, ‘by implication, there "was no. ` objéc- 
tion with regard to the payment of all oùt- 
standing account, ‘no discussion with tegard 
to the same was’ felt necessary as it has 
been with regard to the ‘other dues, namely, 
interest and other payments like trans- 
action pertaining to the consignment of 
oil, and since the reference to the arbitra- 
tors was omnibus in the sense that the dis- 
putes regarding the entire dealings were ref- 
erred to, the amount determined | under. the 
head, “all. „outstanding account”, which was 
apparently resolved without any protest, has 
been shown in the annexure straightway. 
The annexure, in. our judgment, jis the 
operative synopsis of the award, which 
clearly, categorically and with certainty, ‘lays 
down the amounts . due vis-a-vis the distinct 
items. Therefore, the ‘contention, on this 
aspect of ‘the case also fails and the same is 
rejected. . 

40. Yet another objection’ which is two- 
fold: Firstly, when Ext. A-18 was tendered 
to the Revenue Divisional Officer for fe- 
valuation, be found ít difficult to ascertain 
the value of the award and, therefore, it 
was at- fhat -time Ext. A-18 (a) was --intro- 
duced. ‘Secondly, Ext. A-18 (a) contains 
punch marks, whereas Ext. A-18 does not. 
This shows that Ext. A-18 (a) has been sub- 
sequently introduced, Both the objections. 
are fallacious. There is neither any sugges- 
tion in the cross-examination of P. W. 3 
that Ext. A-18 (a) was a subsequent intro- 
duction, nor any suggestion for that matter 
leading to the situation that Ext. A-18 (a) 
was placed -for the first time before.. 
Revenue Divisional Officer. Next, Exhi- 
bit A-17 (arbitration agreement) bears: punch 
marks and so also Ext. A-18 (a), - whereas 
Ext. A-18 is not punched. - Should it there- 
fore be presumed that-Ext. A-18 is a subse- 


39. 


quent introduction? All this clearly estab-. 


lishes that Ext. A-18 {a) cannot be said to 
have been introduced - subsequently. © The 
defendant certainly could have examined 
either the Revenue Divisional Officer or any 
other arbitrator for conclusively establishing 
the serious accusation levelled by him. In 
fact, P. W. 3, on a suggestion in cross-exam- 
ination, stated as under: ‘ 


the: 


Pad 


1981.- 


- “itis not true that after the pronounce- 
ment: of award, .annexures were - prepared 
when the award was sent . to fhe Revenue 
Divisional Officer.” 


It ig significant to notice that: indeni ‘the 
annexure : Ext. A-18 (a), all the’ three’ arbi? 
trators affixed their signatures. 

` 41. It is ‘too late in the day for the ap- 
pellant to ‘Taise, objections, with regard to the 
reference being vague àt this 
time without registering any protest” either 
at the time when’ the reference was made or 
during the' course of | the arbitration pro- 
ceedings. The’ defendant offered no opposi- 
tion to the reference as well as the ‘ proceed- 
ings. By so doing, he. not only consented 
but induced others do that from which they 
otherwise might have ‘abstained. and, there- 
fore, he cannot question the, legality of the 
act he had so sanctioned. ' This is the fair 
inference which has to be drawn from „his 
conduct, ` 


. 42.. If a party hae got an interest to pre: 
vent an act being done, and acquiesces in it, 
so as to, induce a reasonable belief that he 
consents to it, and the position .of others is 
altered by their giving credit to his sincerety, 
he has no more tight to challenge the act..to 
their prejudice than he would have. had if it 
had been done by his previous silence., See 
Union of India v. K. ns Mandal, AIR 1958 
Çal 415. 


. 43. This. apart, if is well settled that the 
Court leans.towards the construction: that’ the 
award. is certain. Prima facie the award is 
good, and it is for the defendant to show 
that it is uncertain. he arbitrator is not 
bound to give an award on each point. -He 
can make the award on. ‘the whole case. He 
may. award one sum- generally in respect of 
all money claims submitted to him, unless 
the submission requires him to award sepa- 
rately on some one or more of them. Where 
the final award professes to be made of and 
concerning all the matters referred to him, 


-lit must be* presumed that in making it the 


arbitrator has taken ‘into consideration all ‘the 
¢laims and counter-claims. -See Union of 
India v. J: N. Misra, AIR 1970 SC 753. 


44. From. ‘the foregoing, it is manifest, and 


we have no hesitation to: hold, that both the 


reference as well. as the award are not vague 
and admit of no ambiguity and that the 
award is, good and- eee -of implementa- 
tion. 


45. H). The eoun timb 5 egies conie: 
tion is that the award is inadmissible in evi- 
dence, because only a copy’ of the award is 
filed but nof the original. i 
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46. -This should not defain us long, be~ 
cause - whem we examined the awar. 


(Ex. -‘A-18), we found that it is the, original: 


„award itself and nota copy of -it as’ sought 


to be canvassed by the counsel for the ap- 
pellant and, therefore, .it.is needless to sub- 
ject it to any processual interpretation. Re- 


-sultantly, we-hold. that Ex. A-18 is admissible 


in. evidence. . 
47. Io. The- third. limb: of the sonten 
tion, namely, that the award is not the re- 


_ sult of combined and mutual deliberation of 


the arbitrators and,- therefore, is unenforce- 
able, is also devoid of merit. The argument 
is sought. to. be built. om the evidence of 
P. W. 3, one of the arbitrators. In. his evi- 
dence, P. W. 3 stated, l 

“I prepared the award. The. other two 
arbitrators. are. not completely. English know- 
ing people ... :.,..;. E have dictated the award 
to my typist and I have not gone through it 
after typing as I had confidence in him.” 
So, the’ arguinent is ‘that since the other arbi- 
trators did not know English and the award 
was dictated fo the typist and was not check- 
ed, and ‘since there is no evidence to show 
that P; W. 3 read out the ‘award to the other 
arbitrators, it is clear that the ‘award is not 
the product of combined deliberation’ and 
hence is not enforceable. We do not find 
any substance in this argument. ‘The evi- 
dence: of P. W. 3 is that the other arbitrators 
afre- not Completely English knowing people: 
From” this, it cannot be’ inferred that the 
other two arbitrators were’ not at all con- 
versant with English. Nowhere in’ the cross- 
examination of P. W, 3 has it’ been suggested 
fhat the other two arbitrators were not pre- 
sent at the time when the award was dictated 
by P. W. 3. In fact, the evidence of P. W. 3 
is, i 

“The. first meeting of arbitration was about 
three or four days after Ex. A-17 was given. 
to me. Three or four days after first meet. ~ 
ing, second meeting was held. ‘Three or four 
days after second meeting. third meeting was 
held and at the end of that meeting award 


was Pronounced. XX XX XK XX 
XX KK | EKO, 
We have. made notes. Xx. XX | XX 


It is not, true that because no accounts were 
produced we did not decide that dispute. XX 
It is mentioned that: the claim is Rupees 
15,241-71 out of switch arbitrators allowed 
Rs. 8,167-06: xx “EX e Xx -XX 
Io the award we have directed M. G. Brothers: 
Oil Mills fo return the empty drums, xX 
XX - RX. It. is: not true that after M. R: 
Gariganna:: appeared before arbitrators, we 
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-sent forthe .defendant, . 
„statements, of parties. and: witnesses. - 


Arbitrators- “did not consider it necessary. to 
g out -the. market. rate," 0. ado sa: 
-This  àpart, -it. is stated. in: ‘the award 


P "A-18),. . 


“The arbitrators have- isda: ‘bath: thie 
_ quasi-judicial ` ‘must act in-a judicial manner 


arguiiients: and order ‘payment of- interest, on 
the balance: -oultanding. in the account . 


3 wie 


a After’ varni exáamiùatioñ af: the aie and 


” the: counter’ arruments, the arbitrators - order 
award 

And at “the end, ‘all the: three. arbitrators “have 
anined: wets Sa aad : 


49, We. may also usefully. eter to te de 


cision in: Ramakistam v~: ‘Somalingam, AIR . 


1962 Andh Pra 492 Wherein. -it is- held, si 
p. 494) 


“Although ‘an award should be the result 


of a-joint deliberation of all the arbitrators, ` 


where a party to. arbitration proceedings does 
not raise any objection to the absence of one 


of the arbitrators at some of meetings, it is- 


Hiot-open to:such party to contend subse- 
quently that such absence- nenered the award 
ineffective.” : 


50. From the foregoing, it is quite evident 


that the arbitrators, after collectively con- 
sidering the entire aspect of the proceedings 
in the light of. the evidence let.in, came to 
a conclusion and then, 
P. W. 3 dictated the: award. This, in .our 
judgment, is the result of. the reading in com-. 
bination with the’ evidence let in this behalf 
land. Exs. A-18 and A-18 (a). Hence the con- 
penton is rejected, 


st. nie (a): The third contention is that 
the ‘award is -vitiated and, therefore, has to 
be set aside,” because there has been a legal. 
misconduct on the part of the arbitrators in 


the sense that they have not followed. the. pro- ` 


cedure, 


52. This attack in the main. on the pro- 
cedural aspect, which is said to be quasi judi: 
cial, is levelled on the following grounds: (1) 
After receiving -the arbitration 
(Ex. :A-17), no notice has-been given to the 
parties detailing thereunder the subject-matter 
‘of dispute. (2) Due- procedure has not been 


followed. in recording the, statement of wil-. 
nesses, and in. fact no. adequate, opportunity | 


. -has, been given to examine the witnesses. (3) 


- Exs.. A-18..(b),. c).. and. (d) are not, punched,- 
ae i z insistence ` „on` the : Forms- of. judicial - procos- 


ie ‘whereas ‘Eks:. A-18. and A-18 {a) are. punched. 
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We did. not, record LS 
XX 62, XX | 
> REG oh XX te ge KK o pa’ RK u’ 


- govern judicial ‘procedure. . 


in their - presence, . 


agreement. | 


Reliance is. placed. on the:-decision in 


reae v: "Simhadri Apparao; (1966) 


2 Andh WR: 284 ‘and ‘an. unreported. decision 


ofa Bench of this. Court in..C. M..A. Nos.. ea 


123, 124 and .138 .of..,1972 .dated. 30- 10-1975. 


In Nagabhushariam. V.. Simhadri. - Apparao, it- 


is held, . 
“The arbitrators, in “their fuiiction which” is 


and their enquiry should not be slipshod,’ but 
full and complete. 
make appearances of’ conducting enquiry, but 
should: follow the fundamental rules which 

ALL this. can be 
‘if they ‘give due 
maintain „proper Tecords and notes. 


satisfactorily done | , only, 
notices, 


, of course it may not be necessary for them 
_ to. Strictly . comply With the rules of proce- 
dure, and eviderice | as thè Indian Evidence Act 
_ does not in terms apply to ‘their proceedings; ' 
. but in no event can they dispense with the 
. Substance of justicé” which is sacrosanct. It 
‘is necessary that they conduct themselves in 
such a manner as will subserve the intérests 
‘Any departure from the furda- | 


of” justice. 
mental rules of procedure | and established 


canons of justice is sure to vitiate ‘their i 


award and the discretion of the Court con- 


-ferred by the’ statute to set aside the ‘award ` 
“will: be- duly- exercised ‘as it is not controlled ` 


by an agreement between the parties ‘to the 


. contrary whether express of otherwise. a 


The ` unreported decision’ in ‘C. M. A. Nos. 
123, 124:and 138 of- 1972. dated 3-10-1975 
affirms the decision, in Nagabhushanam `v. 


-Simhadri Appa Rao, ((1966) 2 Andh WR 284) 


(supra). 

. 54. The legal position with ‘reference to 
decided cases regarding ‘the: procedure to be 
followed ‘by the arbitrators and ‘their conduct 
and also as to how and when the award be- 


“comes vitiated by reason of the misconduct 


of the arbitration proceedings, may be 


noticed. 


55. An award should not be set aside at 


the instance of one of the parties who must: 
be held’ to have known the general course of- 


procedure and who did not make any pro- 
test until after the marking of the award with 
the terms-of which the. party was not satis- 
fied. ‘See Mt. Amir Begam Hussain v. Syed 
Badruddin, ‘AIR 1914 PC 105., It: does not 
follow that every rule of procedure laid down 
in the Civil Procedure ‘Code for trial of suits 
ipso- facto applies to.arbitration proceedings. 


See D. Munshilal v. Harjimal and Sons, AIR ~ 


They should not simply . 


2 


1930 Sind 170. ` Where- the parties have re- `- 


ferred the. matter toan arbitrator: ‘related to 


all of | them .one.cannot expect “too ‘precise an | 


1981 * À 
It is” 


‘dure, “not” ‘essential ™" that.’ in’ “every 


case “the ordinary’ rulés ‘of judicial“ procedure’ 
should be’ followed: by ‘an arbitrator enquiring’ 


janto a matter. See’ G. Subbaiah v. K. Se- 
shaiah, AIR” 1928 Mad 48. 
‘not bound to. follow technical ‘provisions. of 
Evidence Act and his 
; challenged on: ‘ground ‘that ‘he’ relied upon 
_ document not admissible under the Act. ` See 
Kaikobad’ v. ‘Kharbatta, AIR ‘1930 Lah» 280. 
In proceedings before the arbitrators, the law 
of evidence need’ not’ be ‘very strictly ‘applied. 
See’ Gurumurthy, Raju `v. Narsimha 
AIR 1954 Orissa 234. 
-on the arbitrator to -send his impressions that 
he jotted down in the register. 
his private notes to .be ‘used in the analysis 


and understanding of the case in certain. as- - 


pects: -See N. Subrahmanyam. Chetty’ v. -Sub- 
ramailah, and Sons, AIR 1959 .Andh Pra-199. 
Non-examination “of witnesses by arbitrator 
“is not judicial misconduct or does not vitiate 
the. ‘award. ‘when the arbitrator had taken into 
account ‘the’ statements “and, admissions made 
by the parties. See Bhartu v. V. Tarachand, 
AIR’ 1962. Punj 173. The award may be set 


aside by the Court on the ground of an error’ 


of Jaw apparent on the | face of the award 
but an award is not invalid merely because 
-by a process of inference and argument it 
may be demonstrated that, the arbitrator has 
committed some mistake’ in arriving at his 
conclusion.. See Bungo Steel Furniture v. 
Union of India, AIR 1967 “SC 378. As the 
parties choose their own arbitrator, they can- 
‘ not when the award is good ‘on the face of 
the award, object to the decision either upon 
the law or the facts. See Allen Berry & Co. 
v. Union of India, AIR 1971 SC 696. No 
_e&nquiry into the case should be undertaken 
” behitid ‘the back of a party and if they do 
so, the award is. vitiated. See Sheodutt v. 


Pandit Vishnudutta, AIR 1955 -Nag 116. It- 


is judicial misconduct if copies of claim made 
by one party arenot given to the other party. 
See. Union of India .v. Ghaziabad Railway 
Station, AIR 1972. All 34.. It is not, however, 
open to .the ‘arbitrator to. refuse to grant an 


opportunity. to..a party to produce evidence 


on the. ground that there was no necessity to 
examine witnesses .or. hear counsel. By- tell- 
ing the parties that there was no necessity to 
examine witnesses or hear counsel, the arbi- 
trator. is- guilty ‘of judicial misconduct. See 


' Tirath. DEE V. -Sher Singh, AIR, ee Lab © 


ne Be 


: PA T des not. oa ee as an` 


arbitrator takes down pencil hotes or prepares 
formal. minutes. of the evicence and ‘proceed: 


ings for -his own uiderstanding ‘of :the case.’ 


V: “Anjaneya v: M/s’ M.‘G. Brothers" = = y 


“An arbitrator’ is ` 


decision cannot ` be’ 


Raju, i 
“Tt was not obligatory 


“They were - 


“proceedings: should not beset aside on. 


and ! destroys’ those: notes -after `- the '“calcula- 
tions are. done: and" the award “is made. The. 
arbitrators ` are'-not’ obliged to” retain’ them 


` and file them along’ with the award once they- 
‘contemplate to give a lump sum‘amount. At- 
- any rate; mere omission ‘to file the -depositions ° 


‘and other documents; does not affect the 


. validity of the filing: of the award. ` See Shiv- ` 
‘lal v. Union of. India; AIR 1975 Madh. Pra . 


40. No doubt; ‘itis generally desirable . that 
‘an arbitrator should’ make’ and’ retain for 
‘subsequent use, if necessary, notes of the. pro- . 
ceedings ‘before him; but there is no warrant . 
for holding that in the absence of such notes . 
an award should be set aside at the instance 
of one of the parties.. See Mt. Amir Begam 
v. Syed Badruddin, (AIR 1914 PC 105) 
(supra). `The- Court has no jurisdiction to in-. 


- vestigate: ‘into the merits of the case and to 


examine the documentary and oral. evidence 
on the record for the purpose of finding out 
whether or not the arbitrator has committed 


` an error.of law. .See N. Chellappan v: Kerala 


S. E. Board, AIR’ 1975 SC-230. 


> ET 


57. On a conspectus of the case law, the 
canons that: emerge are:.{1) The. arbitration 
the 
highly 


ground of fon-observance of the 


- technical web of procedure and rules of evi- 


dence -unless there is something radically 
wrong and vicious. . - A 


(2) Non-examination- of- witnesses - is not: 
judicial misconduct if the arbitrator is shown 


to have taken into account the statements 
and admissions made by the parties. 


(3) Civil Court cannot go into the merit 


of the decision arrived at by the -arbitrators 


and set aside- the award merely- because by a 
process of inference and' argument it may be 
demonstrated that the. arbitrator. has commit- 
ted some mistake in his-conclusions» ... 


(4). As- the parties choose their arbitrator, 
they cannot, when the ‘award is ex facie 
good, object to the decision either. upon the 
law or the facts. f ; 


6) Omission to file- PEE or other 
documents including the notes ‘prepared by 
the arbitrators for their assistance, does, not Sa 


one the validity of the. award, -- 


(© An award should not “be: set ‘ide: at” 
the instance of one .of the pdrties who must `- 


. be held to have known‘ the ‘general course of- 
“ procedure. ‘and who did: not make any: protest 


until after . the * marking ‘of’ the’ award’ with 
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the terms of which. the party was not satis- 
fied. Sy hee 


(7) The non-representation of a party at 
arbitration proceeding through want of formal 
notice of the proceedings is no ground for 
challenging award when that party had actual 
knowledge of the proceedings. 


(8) The Court has no jurisdiction to in- 
vestigate info the merit of the case and to 
examine the ‘documentary. and oral eviderice 
on the record for the purpose of finding out 
whether or not the arbitrator has committed 
an error of law. 


58. Bearing. ' these principles in mind, we 
may analyse the points raised ° a the Counsel 
for the appellant. a 

59. The “complaint is that there was no 
notice, after the reference. (Ex. A-17),.. to the 
parties fo. attend the inquiry by the arbitra- 
tor. This appears more specious than -sub- 


stantial. Not only it is the case of the arbi- - 


trator (P. W. 3) in his evidence that when 
the parties. went to him with Ex. A-17;~he 
told them the dates on which they should 
come and also to submit their’ statements -of 
case, it is equally clear from the evidence of 
P. .W. 2, the plaintiff; and also D. W..5, the 
defendant, that on- oral intimation, they ‘at- 
tended the inquiry twice and also examined 
the witnesses and produced the documents. 
If ‘that is so,' what legitimate grievance: -can 
be made of against the arbitrators thatthere 
was no written notice.to the parties? Hence, 
to our mind, this is a rather frivolous. .com- 
plaint wit sould mtealalivny be reati: 


- 60. The sond omplim “is” ' directed 
anail the lack of opportunity being given'to 
the. appellant toletin evidence. ‘This ‘equally 
is baseless. Itis categorically ‘stated in ‘thé evi- 
dence of P. W. 3 that the parties gave’ their 
statements of case at the first hearing and 
they voluntarily produced their ‘extracts of 
accounts and accounts of which he has made 
notes. He in fact,’ ategorically denied that 
the parties did not produce any account books 
or statements of accounts at the time of, in- 
quiry. “He further stated im his evidence’ that 
the first méeting ‘was for about two hours 
and he examined Parvathappa produced by 
the plaintiff and also ‘Vrajelal Shah produced 
by the defendant and took down nofes. He 
further stated that he got the details mention- 
ed in the.award from the account books and 
other papers produced by. them.. They’ also 
produced invoices, travelling expenses: bills, 
bank intimation, expenses ` towards. interest, 
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and extracts` of their respective accounts. This 
is corroborated by P. W. 2. A.mere. denial 
by the defendant-appellant cannot be given 4 
any . weight toʻ. destroy. the . evidence of 
P. Ws. 2 and 3 unless it is unworthy of 
credence. 


61. The third complaint is that in the 
matter of assessment of damages, the arbitra- 
tors ought to have taken into consideration 
the difference in market rate and: the contract 
tate at Adoni. This is equally unfounded. 
It is explaintd by the. ‘breiyalos P. W, 3, as 
under: , ` 

oN r a 

“Arbitrators did not oidis it necessary 
to find out the market rate. Actual loss ins 
curred by the plaintiff was being considered 
and it was allowed by sale at Calcutta.” 


62. Fhe further objection in this behalf 
that the oil was diverted from Ranchi to Cal- 
cutta instead òf selling it at Ranchi and re` 
covering the’ difference of ‘amount, if dny, as 
loss, słióuld equally’ be discounted. Firstly, 
it will not be competent for this Court io 
go into the ambit of procedure which has 
been adopted’ by ‘the arbitrator with regard 
to ‘the ‘assessment of loss or damage. Se- 
condly, we do not sée cogency in the com- 
plaint that the oil‘ ought not to have been 
sold at Calcutta, but ought to have. been sold 
at Ranchi because there was sufficient reason 
for the plaintiff to have ‘diverted . oif” from 
Ranchi to Calcutta, as it had no particular 
contracts af Ranchi’ and’ also’ ‘anticipated : 
better’ price at Calcutta. In any view ‘of the 
matter, the principle is now’ well séttled that 
the Civil Court cannot go into the merits of 
the decision arrived at by the arbitrators. 
The ‘contention, which is, . therefore, unfound- 
ed is “rejected. o 


` 63. The next e is on | Exs. A25 and 
A-18 (a), (b); (c) and (d). Ex. A-25 is`a letter 
dated, 20-9-1971 written by M. Ramanna, the 
father -.of the plaintiff, to: the arbitratop 
(P. W. 3). It reads, 


“M. G. ‘BROTHERS OIL © 
MILLS” a ‘ YEMMIGANUR 
‘(Kurnool District) 


20th September, 1971. 


Dear “Shri “Vasantha Gupta, . f 

I thank you. for all the trouble you took 
in shaping the settlement of our account wit 
M/s. Vitta Anjanaiah and to act as an arbi- 
trator along with Shri Gummar Mal of M/s. 
A. T.-R. to finalise the affairs. I am enclosing 
herewith the following statements. in dupli- 
cate pertaining. to Sri Vitta Anjanaiah’s ac- 
counts as per our books -of account, . 


oe 


h 1m 


r 


1984 


1. Account extract of Sri Vitta : 

Dodda Hanumanthappa, Sub-- 

baiah Setty, Adoni relating -to . 

cash. transactions pending since: 

77-4-1963 for (Annexure. 1) = Ba 41000-00. 
2. Account extract of M/s. Vitta © 

Dodda Wanumanthappa, -Sub- |. 

baiah Setty & Co., Adoni relat- - 

ing to Groundnut: oil business- ` 

pending ‘ since 20- 11- 1966 for 
f (Annexure m- `o Rs 

3. Account extract of, M/s. 
Vitta Dodda WHanumanthappa, 
Anjanaiah Setty, Adoni relating 
to groundnut ofl business for 
period 5-6-1967 to 18-2-1971 for 
(Annexure Ii) 

4, Statement showing details 
of dishonoured Hundi amount 
(by Sri Jestmal Satyanarain of 
Ranchi — party of Sri Vitta 
“Anjanaiah) for Rs. 15, 251-71 


6,377-83 


8,496-02 





Total : „Rs. 34,125-56 

The amounts shown vide Items 1, 2 and 3 
(on running A/C) supra, will attract interest, 
since these amounts are pending payment i 
a considerable time from now. 

Now, I will leave the matter to the Arbi- 
trators for finalisation and settlement. I will 
gladly furnish any further details you require 
in this regard. 

With kind regards, 
Yours sincerely, 
Sd. M. Ramanna.” 
Exs. A-18 (a), (b) (œ and (d) are the 


annexures to the Award (Ex. A-18). In fact, . 


the amounts Rs. 4,000/-, Rs, 6,377-83 and 
“Rs. 8,496-02 reflected in Ext. A-18 {b), (c) 
and (d) respectively, form part of Ex. A-18 
(a) which is an annexure to Ex. A-18 (award). 
Ex. A-18 (a) represents the total’sum includ- 
ing two more items pertaining to interest 
(Rs. 3,105/-) and loss on account of wagon 
sale (Rs. 8,167-06), the total amount being 
Rs. 29,645-91 p. and after giving credit to 
two items, Rs. 500/- paid to Sri Srinivasa Rao 
on 18-11-1966 and Rs. 1,725/- being the sala 
proceeds of empty drums, the amount actually 
due is shown as Rs. 27,920-91 p. 


64. The first objection with regard to 
«Ex. A-25 is that this has been brought in sub- 
“sequent to the reference for arbitration and 
the same has been antedated purporting to 
bave been sent on 20-9-1971, and since 
Exs. A-18 (b), (c) and (d), the. annexures to 
Ex. A-18, are nothing-but Annexures I, Ii and 
HI to Ex. A-25, all these have been dona 
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behind the back of the defendant and that, 
in fact all those annexures. have been: added 
to. the award. subsequent to the passing of 
the award and.they, ei do not: ‘form 
part of the award. 

‘6S; This- contention is ariaiiy basals: 
Ex. 'A-25 has been explained by P. W. 2 that 
it was a letter ‘written by the plaintiff’s father 
at a time when. there was a mediation to 
settle ‘the accounts and since in the mediation 
the matter was- decided to be referred to the 
arbitrators somewhere in the month of Sep- 
tember, 1971, the same was communicated to 
P. W. 3. In fact, this is very clear from the 
contents of Ex. A-25 already extracted supra, 
that the father of the plaintiff, who is one 
of the partners, thanked P. W. 3 for accept- 
ing to’ bè one of the arbitrators along with 
others, after discussing about the accounts to 
be settled‘ between the parties.’ It is, there- 
after, in the month of ‘November, 1971, the 
reference (Ex. A-17) was executed. That 
apart, Ex. A-25 was adduced .in evidence 
through P. W. 2 on 22-6-1976 who stated 
that it was written by his father after the 
panchayat: wherein -it was’‘resolved that ‘the 
dispute be referred to arbitrators and both 
parties would’ abide: by their decision. In 
fact, there was a' suggestion to P. W. 2 which 
was emphatically denied that Ex. A-25 was 
written subsequent to the reference for arbi- 
tration. It is, however, significant and vital 
that the defendant failed to confront P.-W. 3 
with Ex. A-25 by recalling him’ — as the 
defendant was certainly entitled to recall 
P. W. 3 — though it was got marked on 
22-6-1976 through P. W: 2 subsequent to the 
completion of the defence evidence i. e., 14-4- 
1976, by recalling P. W., 2. Without con- 
fronting, it is not open to the defendant to 
aver that the document’ has been antedated 
and it was written to the arbitrator stb- 
sequent to the reference or for that matter 
subsequent to the passing of the award. 


66. Now, in respect, of Exs. A-18 O), © 
and (d) the allegation is that they have been 
subsequently inserted. .To a suggestion inv 
the cross-examination of P. W. 3, it has been 
stated by him that Exs. A-18 (b), (c) and (d) 
were given to him by M. R.. Ganganna during 
the course of arbitration: proceedings. It is 
equally relevant to notice that the annexures, 
Exs. A-18 (b), (c). and (d) are signed by 
M. R. Ganganna; whereas Ex. A-25, as stated, 
has been signed by M. Ramanna.. This 
apart, we also find in Exs. A-6 to A-8, the 
details of the accounts representing the three 
amounts, Rs. 8,496-02, Rs, 4,000/- and Rupees 
6,377-83 reflected inthe annexures Ex. A-18 
(b), (c) and-(d) to Ex. A-18 (). 
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67. Yet another objection | was that. the . 
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letter, Ex. A-25 ‘addressed: to P: W. 3 by the ~ 


` father, of P. W. 2 amounted , to interference 


in the. course .of the proceedings before the 7 
Ex. A-25 is ‘nothing ‘bit ‘an ex- 


- arbitrators. 
tract of.the amounts due by the defendant io- 


the plaintiff. Therein, the father of P. W: 2°. 


thanked P. W. 3 for all the trouble he:‘took 
in shaping the settlement: of their account 
with the other party and for agreeing to act 
as an arbitrator along with’ others. Ex. A-25 
came into existence much earlier to Ex, A-17 
and, therefore, cannot be said to amount- 
ing to interference with the course of the 
‘arbitration proceedings. Therefore, receiving 
lof any statement or document before the in- 
quiry commences is only a ministerial act, 
` which cannot be said to vitiate the arbitra- 
tion proceedings. See In the matter of the 
Arbitration Act, AIR 1924 Mad 274. ` There- 
fore, the decision in Chinoy Chalani and Co. 


v. Y. Anjiah, AIR 1958 Andh Pra 384 is of ` 


little or no assistance, as the facts are at 
variance., 


-68. It is equally baseless to contend that 
Ex. A-18 (a), (b) (c) and (d) cannot be 
looked into as they were not incorporated in 
the award and, 
law apparent on the face of the award. In 
the case before us,.there is no reference ‘to 
Exs. A-18 (a), (b), (c) and (d) in the award. 
Ex. A-18 (a) is part of Ex. A-18 and is not 
severable from Ex. A-18. If once this posi- 
tion is accepted, which we have doubtless 
done so, the contention that the Court can- 
not look into Ex. A-18. (a) becomes unfound- 
ed. It is not the case of the plaintiff that 
Exs. A-18 (b), 
award; and since Exs. A-18 and A-18 (a) 
are accepted as forming the award, the con- 


tention of the appellant is rendered devoid © 


of merit and substance. 


69. We may, however, observe that none 
of the objections raised herein, has been 
taken before or during arbitration proceed- 
ings or after the passing of the award OF 
before the reference to Court. 


70. The fourth contention is that the 
claims in regard to disputes referred to 
the award are mostly time barred and, there- 
fore, they ought not to have been entertain- 
ed. This contention cannot sustain. In the 
first place, it has not at all been raised before 
the arbitrators and, therefore, the same can- 
not now be allowed to be raised for the first 
time.in the Civil Court. 
have been open to the parties, had it been 


:, teaised before the arbitrators, to establish, that - 


therefore, it is an error of ` 


' (c) and (d). form. part. of the. 


in’ 


Secondly, it would’ 


A ER. 


„a pardcalag claim or claims, either ir way|_, 
of acknowledgment — OF otherwise, ' were, not) 
time barred.’ We know of no authority, nor 
the proponent has placed any authority be- | 
fore us, for the position ‘that failure to raisé 


‘the issue before the arbitrator .that certain 


‘disputed claims are time barred, notwithstand- 


ing, it will still be open to the party to raise 
the same. for. the first time when the award 
is sought to` be. made a decree of the Court. 
For. the aforesaid reason in our judgment, it 
will not be open to the defendant to. raise 
this objection in the Court for thé first time 
when the award is sought to be made a rule 
of Court, and a fortiori, in this Court. In 
point of fact, this is sought to be raised for 
the first time in this Court. Hence ‘the con- 
tention is rejected. ` 

71i. To sum up, 

(1) “M. G. Brothers Oil Mills”, which ‘is a 
party to the arbitration agreement ` as ‘well as* 


‘the arbitration proceedings, is part and par- 


mR 


cel of M/s. M. G. Brothers, the plaintiff 
herein; and, therefore, the suit is maintain- 
able. - 


(2) M. R. Ganganna, who filed the suit 
representing the firm M. G. Brothers, is a 
partner..of the. plaintiff-firm; and, is the same 
person who has-been mentioned as, M. Gan- 


ganna in the Register of Firms; Hence the 
suit is maintainable, i 
(3) M/s. Vitta -Dodda Hanumanthappa 


Subbayya Setty & Co. is not a necessary 
party to be impleaded; even otherwise, since 
non-impleading has not caused any injustice 
to the defendant, it is not fatal to “the suit. 
The suit is, therefore, maintainable. ` 
(4) The reference to arbitration is wide 
and comprehensive and takes in all thé claims 
pertaining to the dealings between the `par- 
ties, disputed or otherwise. Hence the re- 
ference is not vague. i 


It is well settled that the Court leans, 
towards the construction that the Award is 
certain. When prima facie the award is good, 
it is for the party to show that it is un- 
certain. pea J 

(5) The award is the result of combined 
and mutual deliberation of. the arbitrators” 
and therefore, it is enforceable. : 

(6) In our undoubted view, therevis legal 
misconduct: neither on` the part of the arbi- 
trators nor in the’ conduct of the arbitration 
proceedings. er ee 


ai 


1981 


documents including. the notes prepared... by 


the arbitrators. for: their assistance, -does, not 


affect the. validity of the award, . 

(8) Civil Court. cannot go into the merits 
of the decision: arrived. at by. the arbitrators 
and set aside: the: award, merely because by 


a process’ of inference and argument.it may : 


be demonstrated that the arbitrators ‘have 
committed some mistake in their conclusions. 


(9) An award’ should not be set aside. at 
the instance of one of the parties who’ must 
be held to have known the general course 
of procedure and who did not make any 


M. Akkamma v. M. 
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tioner. Fhe: “petitioner: has: married. another 
woman and hé:has 5- male children -and 3 
female children by. her:. It is thus clear that 


Jagarinadham: ale 


‘both the spouses had forgotten about. their 


` marriage. 


protest until after the making of the ‘award . 


with the terms of which the party ‘was not 
satisfied. 

(10) In our view, it will not be open to 
the defendant to raise the objection that cer- 
tain claims . which were time-barred . have 
been adjudicated in, the award for the first 
time. in the Civil Court when the award is 


. sought.to be made a rule of Court, and a 
. fortiori in the appellate Court. | 


72. ïn the result, the appeals are dismis- 
sed with costs. 


Appeals dismissed. ` 
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M. Akkamma, Appeliant v. M. Jagan- 
nadham, Respondent. | 

C. M. A. No. 623 of 1978, Dj- 23-4-1981. 

(A) Hindu Marriage Act (25 of 1955), Sec- 
tion 23 (d) — Delay ‘in bringing proceedings 
-— When unnecessary and improper. 

In the instant case the petitioner approach- 
ed the High Court for relief after delay of 
nearly 10 years, after he came to know that 
the first respondent was living in adultery 
with second respondent. It was established 
that the first respondent has been living in 


adultery with the second respondent since. 


1958 and the marriage is irretrievably broken. 
The petitioner, as P. W., 1 staied that the 
first respondent has been living in her parents’ 
house leading an adulterous life with the 
second respondent who is her maternal 
uncle. According to the witness, the second 
respondent also lived in the house of the 
first respondent’s parents as illatum son-in- 
law. He denied that since a son was born 
to the first respondent, he has come with this 


plea to deny a share to the son born to the. 


lst respondent of the properties of the a 
FY/GY/C648/81/JDD T 


‘allowed to be continued. 


“the - 


The parties to the marriage never 
lived together for the past 22 years. They 
could no more live together. Therefore it 
would be undersirable to keep a marriage 
which has broken down irretrievably to, be 
It is a case where 
the parties buried the marriage long ago. it 
would be too late in the day to revive it. 
Case law discussed. {Paras 23, 25) 

(B) Hindu Marriage Act (25 of 1955), Sec- 
tion 13 (1) (i) — Adultery — Proof of —. Dis- 
interested testimony of witnesses fo the effect 
that they had seen two persons ‚sleeping 
together in nights — Held is sufficient proof. 


(Evidence Act (1872), S. 3). (Para 4) 
- Cases Referred: Chronological Paras 
AIR -1977 Delhi 24 ted ‘19 
AIR 1976 Mad 179°  .. . I8 
AIR 1972 Mys 234 A -+: 2 
AIR 1968 Cal 133 16 


(1966) 1 WLR 423: (1966) 1 1 All ER- 894 : 


110 SJ 110, Becker v, Becker . 16 
AIR 1965 SC 364 ; >22 
AIR 1961 Mad 391 - 24 
AIR 1949. Mad 7 15 


(1948) P 187 : (1948) 1 All ER 394: 64 TLR 


209, Clifford v. Clifford 17 
AIR 1936 Nag 26 . 15 
(1910) 8 ‘Ind Cas 759 : 21 


(1864) 33 LIPM & A 44: 164 ER 1315:10 
LT 138, Harison v. Harrison r2 14 
C. Poornaiah, for Appellant, K. Ragheya 

Rao, for Respondent: 

CHENNAKESAV REDDY, J.:— In, this 
appeal preferred under Section 28 of ~ the 
Hindu Marriage Act, 1955 (hereinafter refer- 
red to as ‘the Act’) the wife is the appellant, 
Her husband, Midathada Jagannadham, filed 
an applicition under Sections 10 and 13 of 
the Act for dissolution of the marriage by a 
decree of divorce on the ground that his wife, 
Akkamma, has been living in adultery’ with 
Pailasuri Demudu, the second respondent in 
the application since October, 1958. The 
learned Additional Subordinate Judge allow- 
ed the application of the husband. The wife 
has now come up in appeal. ` 

2. The events leading to the matrimonial 
dispute between the spouses may be shortly 
stated: Midathada Jagannadham married 


' Akkamma, the daughter of his ‘maternal uncle 


when she was achild of 10 years some time 
in 1928. Akkamma was a sickly woman and 
did not attain puberty. Jagannadham, 
married Demudamma in about 1938. Tt is 
case-  Jaganhadham that. he married 
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Demudamma- after her marriage with ther 
first husband was: dissolved according to the 
custom of the .community, while’ it is the 
ease of Akkamma..ithat _Demndamma lived 
only as a-concubine of -Jagannadham and 
that: the marriage with -her first husband was 
not dissolved. Jagannadham has 5 sons and 
3 daughters by his second wife Demudamma 
and 2 of his sons and. one. daughter. are 
already married. Akkamma attained puberty 
at the age of 25 and lived with her husband 
along with Demudamma and her children 
Sbe stayed with her husband: for 2 or 3 
months and., went . away . without. „informing 
him some; time in, October, 1958 for the 
parents’ house. According, to. the husband, 
she neyer, returned to her. husband’s home 
subsequently. According to him she came 
under the evil influence of the second respon- 
dent, Pailasuri Demudu, and developed illicit 
intimacy with him and has; been Jeanine 
adulterous life. 


The second respondent, is the husband of 
her elder sister and lives as illatum sson-in- 
law in ther parents’ house. As a result of the 
adulterous life a son was bern to her 3 years 
after she left her husband’s house. There- 
fore, the husband filed a petition ‘for dissolu- 
tion of marriage by a decree of divorce.. 
Akkamma resisted the application. Accord- 
ing to her, she joined her husband even “in 
1935 after she attained puberty and two years 
thereafter, her husband developed illicit in- 
timacy wifh Demudamma and brought her 
to his house. Since then, it is the case of 
the wife that her husband neglected her and 
ill-treated her. According’ fo her, she bore 
ill-treatment .with the hope that her husband 
would change his attitude. Finding that 
there was no change in the attitude of ‘her 
husband, she left the house towards the ‘end 
of October, 1958. However, according to 
her, on the advice of the elders, she rejoined 
her husband and resumed conjugal society 
and as a result she gave birth to a son in 
‘November, 1959. She denied that she has 
been leading an adulterous life with the se- 
cond respondent. The second respondent alsa 
denied that he had ` any , ‘intimacy with 
Akkamma, the first ‘respondent. 


The learned Subordinate Judge, on a con- 
‘sideration of the evidence adduced ‘in ‘the 
tase found that Akkamma, the wife, was 
Jeading an adulterous life with the second 
respondent after she left the bouse of ber 
husband in the month of ‘October, 1958 and 
that as a result, a son ‘was also born fo her. 
Wherefore, he granted: a decree of divorce. 

3. The first question that arises in this 

appeal is whether the frst respondent-wite 
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eh living in l- adaliory with the second: respon 
n HA 


4. The first respondent is the daughter of 
the petitioner’s “maternal uncle. They are 
residenis of the: same. village. Whey were 
married at a very young age. The: petitioner 
was aged about 15 and the first respondent 
was aged. about 10 years.. It is in the evi- 
dence of the. petitioner that the first. respon- 
dent was: a sickly person and had not at- 
tained puberty even by her 20th year. There- 
fore, he was advised by his maternal uncle 
and father of the first respondent to marry 
another lady. He married Demudamma 10 
years after the marriage with first respondent, 
It is common ground that some time in Oct., 
1956, ‘after the first respondent attained 
puberty she lived with the petitioner for 
about 2 months and thereafter she left the 
house without informing her husband. It is 
in the evidence of the petitioner as P. W. 1 
that he has seen the first respondent sleeping 
with the second respondent in the Kallam as 
husband’ and wife. ‘The second respondent 
is the husband ‘of the first respondent’s elder 
Sister. The evidence of P. W. 1 that the 
first respondent has been leading an adulter- 
ous ‘life ‘with the second respondent is sub- 
stantially supported by P. W. 2 P. W. 2 is 
closely. related to the. first respondent. 


The grand-mother of -the first respondent 
and P. W. 2’s mother are sisters. According 
to this witness, the first respondent has been 
living away from her husband’s house from 
the time she left her husband some time in 
1956. The case of the first respondent that 
there was: re-union again in November, 1958 
is totally denied both by P, W. 1 and. this 
witness. This witness categorically stated that 
he has seen respondents 1 and 2 sleeping 
ijogether in the kalam during night times, 
P. W. 3. is no other than the paternal uncle 
of the first respondent. He has also deposed 
that the first respondent never returned to 
the house of the petitioner after she left her 
house some time in 1956. He also stated 
that he has seen .respondents 1 and 2 sleep- 
ing at the Kallam during nights. The first 
respondent: herself as R. W. 1 admitted that 
after P..W. 1 brought Demudamma she went 
away fo her parents’ house. She also ad- 
mitted that Demudamma came to her house 
within 10 years after her marriage i. e., when 
she was about, 20 years old. Her admission 
supports the, case of her husband that since 
the first respondent is a sickly woman and 
did not attain puberty, he married Demud- 
amma with the consent of the father of the 
first respondent. -In view. of the disinterested 
testimony of P. Ws. 1 to 3 the conclusion is 
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inescapable that the first respondent was lead- 
ing an adulterous life with the second respen- 
dent and a son was born 'to her as a result 
of adulterous intercourse with the: second 
ee 


‘The learned counsel then submits that 


ae has been unnecessary and improper 


delay of nearly 10 years in the institution of 
the proceedings by the husband and the bar 
for relief enacted in Section 23(d) of | the 
Act, is therefore, aifracted. Section 23 of 
the Act reads as follows: 

“23. Decree in proceedings : (1) In any pro- 
ceeding under this Act, whether defended op 
not, ‘if the Court is satisfied thaf— ; 


(a) Any of the. grounds for granting relief 
exists and the. petitioner is not in any way 
taking advantage of -his.or her own wrong 
or disability for the purpose of such relief, 
and . 

(b) where the ground of the petition is the 
ground specified in Cl. (i) of sub-section (1) 
of Section 10, or in.CL @ of sub-section (1) 
of. Section 13, the petitioner has not in any 
manner been: accessory to or contived at of 
condoned the act or acts complained of, or 
where the ground of the petition is cruelty, 
the petitioner has not in any manner con- 
doned the cruelty, and 

(c) the petition is not presenfed or pro- 
secuted in- collusion with the respondent, and 

(d) there has not been any unnecessary of 
improper aon in alitate the proceeding, 
and 


(e) there is no thee Tegal ground why Ie- 
lief should not be granted, 
then, and in such a case, but not otherwise, 


the Court shall eee’ such relief accord 


ingly.” 

2. Before ESTS to grant any relief 
under this Act, it shall be the duty of the 
Court in the- first’ instance, in every case 
where it is possible so to do ‘consistently with 
the nature and circumstances of the case, to 
make every endeavour to bring ‘about a re- 
conciliation between the parties.” ` 


6 The, words used in Clause <d) ‘are “un- ' 


necessary or improper delay”. That at once 
raised the conundrum — What is that delay 
that can be called “unecessary and improper”. 
Every delay is not unnecessary and improper 
and is hot a ground for non-suiting the peti- 
tioner. The Court must be satisfied that the 
delay does not' amount to condonation `of 
the matrimonial ‘misconduct. It may be justi- 
fied in ‘condoning ‘the delay for various re- 
asons, viz., the consideration of the honour 
and prestige of the family, the fear of scandal 
and desire to avoid a final break-up if pos- 
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sible, reasonable chances of reconciliation and 
general reluctance or apathy ‘on. the part of 
the: spouses to resort to. the Courts. : 

7. -The ‘Limitation Act -‘prescribes no 
period of limitation for filing a petition for 
divorce:' -Lapse of time -by itself is, there- 
fore, no ‘bar to- relief. under the Act, But 
Sectiom 23° (1) (d) enacts: that: the Court 
should satisfy itself before granting the. relief 
that there. has. been no unreasonable delay in 
the. initiation of the proceedings. The: provi- 
sfon is obviously intended to ensure that 
there has been no want of sincerity, that 
there: has beenino. collusion, acquiescence and 
connivance im the adultery of the wife and 
that the petitioner has not been. insensible. to 
his injury., The presumption of law is 
against .the existence: of connivance and ac- 
quiescence, In other words, the conduct 
should be. found. to be culpable. Generally 
there is an apathy that is inherent in. Indian 
culture. in. the matter of resorting, to Court 
for the. remedy of matrimonial differences 
however acute they may be. It would not 
be proper to insist. upon. the maintenance of 
the union which is utterly broken down when 
there is not even remote. possibility or pro- 
bability of reconciliation between the. spouses: 
Therefore, the. Court has. got to look into 
the. existence of any motive for the belated 
petition. because. the purpose of the discre- 
tionary bar to a decree under the Act enact- 
ed under Section 23 (1) (d) is to encourage 
lawful wedlock and’ set its face against 
adultery, ©. 

8. Every. matrimonial _ proceeding. isa 
triangular contest; the Court being a party 
along. with the two, spouses, should guard it- 
self against any fraud being played on it to 
secure a decree. If the Court finds. there has 
been. collusion or connivance or acquiescence 
of adultery by. the wife, it must set its firm 
foot on it and refuse the relief asked for, 
however, well founded it may be. The Court 
is not a place where the spouses could come 
at their own liesure for relief. If the delay 
has been explained, the: Court should con- 
sider the explanation and then decide whe- 
ther the delay is a bar for granting a decree. 

9 Let me first now ‘refer to the texts on 
Hindu law on the question. N. R. Raghava- 
chariar’s Hindu Law, Seventh Edition, Vol.. ii 
af page 1073 says: 

“So far as India is concerned, a spouse 
especially amongst Hindus, be it the wife or 
the husband, is not expected to rush to. the 
matrimonial Court for the relief immediately 
@ matrimonial offence. is discovered. Brought 
up im an atmosphere of general patience and 
forbearance; it is: rarely that either: spouse is 
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` 10... » Dr. H. TS, -Gour . in -his- “Hindu Law 


; of Marriage and Divorce” .at-page S77 ‘says : f 
“The: question whether ; in.:a -given . case, 


there had been unnecessary or: improper. -delay 


-in instituting::the proceeding has ‘to be. de- 


cided on, its.:own facts. ‘No hard and fast 
rule .can..be .applied. in. deciding that.. ques- 
tion... 
` has not prescribed any period of limitation 
` for presenting an auElGanOn under $.12 of 
the Act? - 

; 11. In the “Principles ‘of Hindu Law’ by 
D. F. Mulla,’ 
page 888 also says: 


“The principle and the basis of ihe rule. 


` is that delay. is a material factor because if 


unexplained it may, lead to the inference that | 


there was collusion’ between the parties, or 
acquiescence ‘in, the injury -or- indifference to 
_the same or-somé wrong motive for seeking 
relief after slumbering over the matter -in 
sufficient -comfort for. am inordinate period 
after- the ground for relief had. arisen. .Whe- 
- ther the delay in instituting proceeding is- un- 
necessary or:improper would depend on -the 


facts and circumstances: of each- case. A- 
petitioner may: not readily be-charged with - 


` improper or unnecessary delay’ where. any 
lenient of . the nature ‘indicated “above is 
shown to‘ have existed. __ < 
At. the same time, „the Court will not’ per- 
mit itself to be used . as a place to which a 
party to a marriage can come for’ redress 
whenever it suits him or her to-do so, having 


in the Meantime held the weapon of ‘redress > 
over, ‘the. head’ of the other party to ‘the: - 


marriage. Delay in such a case ‘would be 
highly improper.” ` : 
. ` 12.. The ‘observations in Halsbury’s Laws 
. of England,. Third Edition, Volume , 12 at 
page 231 are apposite : . 
“Delay, however long, in- bringing a suit 


: i for nullity is not, apart from „statutory provi- 


sion to the contrary, in itself a bar, though 
it throws a eae | burden of. Pront upon the 
petitioner.” 

13. .Now let: me acter to some of the de 
cided cases cited at the Bar on the question. 

14. In Harrison. v. Harrison, . (1864). 33 
- LJPM & A 44 20 years: delay by :the wife 
was condoned ‘by the Court on her establish- 
ing thatit was due“ to her ‘proverty. i 
"15, Lh Manchar -Bapuji v.: Chandrawati, 


0. AIR 1936 .Nag-.26 the’ Nagpur High Court - 


held that à. delay of seven years: in _Present- 
ing: a, petition for: divorce: is, prima. “facie, un- 
reasonable and raises a presumption of con- 
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provoked, ‘te: Tesofrt . to: the: ‘Court even: under . 
`. the: stress ‘of: the- worst matrimonial : Offence.” 


: It is. worth remembering that the Act. 
solution’ of ‘his marriage.. 


‘12th | Edition - the author at 


‘hivance or condonation ‘and: ‘the’ burden ‘is: on 
thé: petitioner to explain the delay before he 
an ‘be granted the decree he seeks. 
‘case. Was remanded for: further: enquiry. So 
also"'in Ammanha-v.-~ Ammania; AIR 1949 
‘Mad ‘7 it was observed by’ the Madras High, 
Court that ‘the petitioner should have given. 
evidence ` to explain the delay of 12 years 


‘intervening from- the time when the wife left 


home until he presented-his -petition for dis- 


manded. 


'16.. In Becker v: Becker, PE 1 WLR 
423, a delay. of fifteen: ‘years. after .desertion 


‘in the institution: of the proceedings was not 


considered as a bar when::the parties lived far 
away .and the marriage 'was~as dead so could 


be. . In : Adelaide Mande: Tobias v. William - 


‘Albert. Tobias,- AIR 1968 Gal 133 the Cal- 


cutta: High. ‘Court “held that. the delay of 26° 


years in the institutidn: of proceedings: by the 
wife after desertion .was not.a.bar to the re- 


_lief of. divorce as the explanation of the wife 
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The, . 


The case was Te 


that: she did. not consider it wise. to have the - 3 


divorce -until the children -were brought’ up, 
educated . and. settled was Worthy of accept- 
ance. 


re aus was . declared a nullity 27.-years 
after. the marriage. In this -case, the ground 
on which. the: decree: sought was | impotency 
of the husband at the: time. of. the. marriage. 
The learned Judges „observed : 

~ “The fact that the. appellant : is. impotent is 
well established.. We fail to see how lack of 
sincerity on her part or the fact that she 
had earlier approbated the marriage assuming 
that those. .things .are. established can -dis- 
entitle. her to the relief to which. he is 
entitled under the law. ‘Lack of sincerity on 
her part of. her. appobation ‘of the. marriage., 
cannot make the appellant’ potent. ‘ The .want 


. of sincerity on the part of a spouse or ` ‘his 
or her approbation of the marriage may be: 


elements. which -can be. taken into considera- 
tion in deciding whether the complaint. of 
impotency -is true. We think that. the rule 
of sincerity laid down. by the House of 


: Lords will have. to. be applied even in cases 
to which: that tule’ applies, with great deal of . 


caution.” 


In Clifford v. Clifford, (1948) p-187 


` 18. In Chinnaperumial ‘Naickér v. ' Māri- 2 


yayeé Ammal, AIR 1976 Mad 179 R: Pt. = 
the Madras. High, Court. held’ that : j 


“It is from the circumstances -of eih. ‘case, 
that the delay in filing the petition for. restitu: 
“tion of conjugal rights “hag “to be- deci:led:* 


‘hm 


While ‘dealing with- this: ‘question one. should +- 


not .be - oblivious. of: the. ‘background. and 


traditions | -of Hindu: ‘society and -the, instinct , 


A 
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‘oy.-reluctance:amiong the women: to come to . 


` the Court for seeking redress.. of their. griev- 
“ance against the husband...:No general rule- 


arcan be laid down ás to in what circumstances 


. delay should; -lead,to the unsuiting. of an ap- 
plication under the Act -for the very simple 
reason that the-delay may be the result of 
` different causes in different cases. The Court 
should.in this respect be guided to some ex- 
tent by what may be called the humanitarian 
principle. The delay even when it raises, the 
presumption, of acquiescence is liable to ex- 
planation which whatever its worth, should 
be given due consideration. An opportunity 
should be given to the party to explain the 
delay and after considering the explanation 
the Court should decide whether the peti- 
tioner should: be unsuited on account of the 
delay.” ts i 
19. The Delhi High Court in Vinod 
Chandra Dube v.: Smt. Aruna Dube, AIR 
4 1977 Delhi 24 (para 12) held: e 
- “Delay, however long in bringing a pro- 
ceeding under the Hindu Marriage Act is 
not by itself a bar but is relevant when con- 
sidering want of-sincerity, that is, such: con- 
duct on the part of the petitioner as ought 
to estop him or her from the remedy.” 


The learned Judge further observed (paras 41 
and 44): À . 

- “It. is true that the Court is not to be used 
as a place- to which people can.come for re- 
dress just. when it suits them. . But the ques- 
tion whether in a given case there had been 
unnecessary or improper delay in instituting 
the proceeding has to be decided on its own 
facts. No hard and fast rulé can be laid 
down. But it is well to remember the one 
single principle that it is not so much the 


“time factor between marriage and proceed- 


ings that matters as the conduct of the par- 
ties during that period and the explanation 
for that conduct.” 


-20. In Thimmappa Dasappa v. Thim- 
mayya Kom Thimmappa, AIR 1972 Mys 
234 a-decree for divorce was refused on 
the ground of unnecessary and improper 
delay in instituting, the proceedings. In that 
case, the husband -filed an application 4 or 5 
-years after he first camé to know that 
-wife had committed adultery. The ‘learned 
Judges in that case held . that the husband 
failed to explain the inordinate delay ‘in 


= filing the petition for divorce on the: ‘ground 


of adultery. 


2L. “The Madras High Court, in M. Arone 
-v... Kali, (1910). 8. Ind Cas. 759 held on the 
facts of the case that, the delay of 8. years , in 
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filing the .application . for divorce on the 
ground of alleged adultery was not satisfac- . 
torily. explained. 

22. The Supreme Court in Mahendra 
Manilal Nanavati v. Sushila Mahendra Nana- 
vati, AIR 1965 SC 364 dealing with the scope 
of Section 23 .of the Act. held (at p. 371): 


“Section 23 of the Act requires the Court 
to be satisfied on certain matters before it is 
to pass a ‘decree. ‘The’ satisfaction of the 
Court is to be on the matter on record as it 
is on that matter that it has to conclude whe- 
ther a certain “fact has been proved or nol. 
The satisfaction can be based onthe evi- 
dence, oral:.or documentary, led in the case. 
The. evidence may be direct or circum- 
stantial.” 


23. Let üs'`now apply the tests laid down 
by the Texts and precedents and see whether 
on the facts and circumstances of the case, 
there has been unreasonable delay in the 
petitioner approaching the Court for - relief 
under the Act and if there is any unreason- 
able delay whether he has satisfactorily ex- 
plained the said delay. Undoubtedly, the 
petitioner approached this Court for reliefi 
after delay of nearly 10 years, after he came 
to know that the first respondent was living 
in adultery with the second respondent. It is 
established that the first respondent has been 
living in adultery with the second respondent 
since 1958 and the marriage is irretrievably 
broken. The petitioner, as P. W, i stated 
that the first respondent has been living in 
her parents’ house leading an adulterous life! 
with the second respondent who is her 
maternal uncle. According to the witness, 
the second respondent also lives in the house! 
of the first respondent’s parents as illatum 
son-in-law. He denied that since a son was 
born to the first respondent, he has come 
with this plea to deny a share to the son 
born to the ist respondent in the properties 
of the petitioner. The petitioner has married 
Devudamma and he has 5 male children and 
3 female children by her. It is thus clear 
that. both the spouses had forgotten about 
their marriage. The petitioner has been 
living happily with Devudamma and the 
first respondent also has been living happily 
equally with the second respondent. 


4. The Madras High Court in Kuppu- 
swami v.” Alagammal, AIR 196f Mad 391, 
392 considered the question whether: the 
Courts functioning as matrimonial Courts are 
not merely to acquiesce in or to support a 
state. of affairs in which the marriage is only 
in hame > and its ‘true purpose of connubial 
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living is saci! frustrated. Ananta- 
marayanan, J., observed: 

“The difficulty is whether in the definite 
future also this state of ‘things is to subsist 
between the parties without any possibility of 
beneficial modification. This is. all the- more 
urgent in that Couris, functioning as matri- 
monial Courts, are there to support and to 
encourage the state. of’ matrimony by all 
means, and not merely to acquiesce in or to 
i support a state of affairs in which | the 
marriage is only. in name, and its true pur- 
pose of .connubial living is ay 
frustrated.” 

25. The. parties to the marriage never 
lived together for the past 22 years. They 
could no more live together. So is it: de- 
irable to have the marriage subsisting? We 
have no hesitation. in answering that it is 
undesirable to keep a marriage which has 
broken down irretrievably to be allowed to 
be continued. It is a case where the parties 
buried the marriage long ago. It is too Iate 
in the day to revive it. 

' 26. We, therefore, uphold the decree and 
judgment of the Court below and dismiss the 
appeal. There-will, however, be no order as 
to costs. ; 
Appeal dismissed. 
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: Y. Peda Venkayya, Petitioner v. R. D. O. 
Guntur and another, Respondents, 
_ W. P. No. 1447 of 1981, D/~ 21-4-1981. 
Stamp Act (2 of 1899), Ss. 38 and 40 — 
Impoending of document — Document ‘sent 
to Collector at the choice of party — Pro- 
ceedings in the Court need not be stayed. ` 
Ordinarily, one would think ‘that it would 
not be proper or desirable to allow the Col: 
lector to go into the nature of the document, 


or into the amount of duty and penalty ‘pay-. 


able, once the. very same matter has beén ad- 
judicated by the Court., But, in| view of the 
specific Janguage of sub-section | Ke) ‘of Séc- 
tion 40," it is not possible to hold that the 
decision of the Court is conclusive and bind- 
ing ‘upon the Collector where the document 
is sent to him under Section 38 (2). Pro- 
bably, . the reason. behind sub-section: (1) of 
Section 40 is that, since the matter pertains 
to the revenue of: the State, it: is the..Collec- 


tor who :must ‘have the final say where : the. 


original document -is sent to him under sub- 
section (2) of Section 38. However the Court 
cannot ‘compel. a ‘party, producing a.: docu- 
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ment, to pay the duty and penalty as as- 
sessed by it and get the document admitted in 
evidence. It is for the party to choose whe- 
ther to have the document admitted on pay- 
ment of the duty and penalty as assessed by 
the Court, or to apply to the Court to send 
the document to the Collector ‘under S. 38. 
Once the document is sent to the Collector 
under’ Section 38 (2), it has to be dealt with 
in accordance with Section 40: But, at the 


same time, where a party who applies for. 


sending the document-to the Collector under 
Section 38 °(2) cannot, ask the Court to stay 
the trial of the suit pending decision of the 
Collector under :Section' 40. The Collector, 


no doubt, will send back the document under 


sub-section (3) of Section: 40; but, the Court 
need not stay the trial awaiting the orders/ 
action of the Collector either under sub-sec- 
tion (1) or sub-section (3) of Section: 40. AIR 
1975 Andh Pra 96, Rel. on; (1967) 2 Andh 


WR 268, Dist. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1975 Andh Pra.96 9 
(1967) 2. Andh WR 268.. . 11 

A. L. Narayana Rao, for Petitioner; Govt. 
Pleader for Revenue, (for No. 1} and A. 


Hanumantha Rao; (for No. 2) for Respon- 
dents. - o 

ORDER: This writ petition is preferred 
against an endorsement of. the Revenue: Divi- 
sional Officer, Guntur, dated 2-3-1981, in- 
forming the petitioner that he is not. com- 
petent to. revise the orders passed by the 
learned Subordinate Judge, Guntur, who had 
impounded certain documents produced by 
the petitioner in.a suit, and which were sent 
to the R.D.O. The writ petition: arises in the 
following circumstances :— : 





2. Petitioner is ‘the plaintiff in ©. S. No.. 


17 of 1979, on the file of the Jearned Princi- 


pal Subordinate Judge, Guntur. While’ P. W.2 


was being examined on his behalf, the peti- 
tioner: (plaintiff) wanted to have. three docu- 
ments admitted.in evidence. through P, W. 2. 
Immediately thereupon,;.an objection was 
raised by the defendants. about the admis- 
sibility of the documents under the provisions 
of the Stamp Act. 
thereupon, sent the original documents to the 
Collector (Revenue:: Divisional -Officer,. Gum- 


tur), for impounding the same. The R. D. O., 


however, returned the. documents. to the 
Court stating. that, according to law, the dacu- 


ments have to be impounded first. by the. 


Court before which they are produced and 
then sent to the Collector and that, therefore, 
the documents may ‘be impounded first and 
then sent to him. Accordingly, the Court 
impounded the--documents and determined 


It appearg that the Court, 


r 


a 


4 


1981 - 


the stamp duty and penalty payable: thereon. 
The petitioner. (plaintiff), instead of. paying 
the duty. and penalty and getting the dbcu- 


ze Ments: admitted in evidence, filed -a - pet tion 


stating that the documents may be sent 


Pa 


to 
the Collector, under sub-section (2y of S. 38. 
The original documents ` were, accordingly, 
sent to.the Collector (R.D.O.). Before the 
R. D.O., the petitioner applied for ascertain- 
ment of the stamp duty and penalty leviable 
thereon.. It is on that application that the 
ist respondent (Revenue Divisional . Offcer; 
Guntur) made. the impugned endorsement 


3. Mr. A. L. Narayana Rao, the learned 
counsel for the petitioner, contends that the 
view taken by the ist respondent in the im- 
pugned Memo is not sustainable in Jaw. And 
I am inclined to agree with him. It is nezes- 
sary to refer to the relevant provisions of the 
Stamp Act for this purpose. 


4, Sub-section (1) of Section 33 of the Act 
says that every person having by law or con- 
sent of parties authority to receive évidence, 
and every person in charge of a public office, 
except an officer of police, shall, if it ap- 
pears to him that an instrument produced be- 
fore him is not duly stamped, impound the 
same. Sub-section (2) makes clear what the 
‘impounding’ means and signifies. Jt says 
that, for the purpose of impounding, such 
person shall examine the instrument to as- 
certain whether it is duly stamped in accord- 
ance with the law obtaining at the time of 
its execution. Section 35 says that no instru- 
ment chargeable with duty shall be admit ed 
in evidence for any purpose by any person 
“having by law or consent of parties authority 
to receive evideiice, nor shall it be acted 


ef upon or registered, or authenticated by aay 


such person or by any public officer, unless 


it is duly stamped, Proviso (a) to this sec- 


tion says that any such instrument can Je 
admitted in evidence on payment of duty 
with which it is chargeable, as also penalty, 
which shall be ten times the duty payable, >F 
the deficit duty payable, as the case may be. 

5. Sub-section (1) of Section 38 then sa7s 
that when the person or Court impounding a 
document under Section 33, admits such in- 
strument upon payment of penalty as pre- 


vided in Section 35, he shall send to the Cal- -- 
_ lector an authenticated copy of such instra- 


p= ment, together with a certificate in writing, 


stating the amount -of duty and penalty 
levied, and also send the amount to him. 
Sub-section (2) says that in every other case, 
the person ‘impounding a document shall send 
the. original to the Collector. Since Ss. 33 
and 40 are crucial to the decision of thë 
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case, it would be appropriate to set out these 
sections in full :— ; 
_ “38. Instruments impounded how dealt 
with : (1) When the person impounding an in- 
strument under Section 33 has by law of 
consent of parties authority to receive evi- 
dence and admits such instrument in evidence 
upon payment of:a penalty as provided by 
Section 35 or. of duty ‘as provided by Sec- 
tion 37, he-shall send to the Collector an 
authenticated copy of such instrument, 
together with a certificdte in writing, stating 
the amount’ of duty and penalty levied in 
respect thereof, and shall send such amount 
to the Collector, or to such person as he may 
appoint in this behalf, 

(2) In every other case, the’ person so im- 
pounding an imsirument shall send it in 
original, to the Collector.” f 


“40. Collector’s power to stamp instru- 
ments impounded: (1) When the Collector 
impounds any instrument under Section 33, 
or receives any instrument sent to him under 
Section 38. sub-section (2), not being an in- 
strument chargeable with:a duty not exceed- 
ing ten naye paise only, or a bill of exchange 
or promissory note, he shall adopt the follow- 
ing procedure :— 


{a) if he is of opinion that such instrument 
is duly stamped or is not chargeable with 
duty he shall: certify by endorsement thereon 
that it is duly stamped; or that it is not so 
chargeable as the case may be; 

(b) if he is of opinion that such instru- 
ment is chargeable with duty and is not duly 
stamped, he shall require the payment of the— 
proper duty or the amount required to make 
up the same, together with a penalty of five 
rupees; or. if he thinks fit an amount not ex- 
ceeding ten times the amount of the proper 
duty or of the deficient portion thereof, whe- 
ther such amount exceeds or falls short of 
five rupees : 


' Provided that,’ whee such instrument has 
been impounded, only because it has been 
written in ‘contravention of Section 13 or 
Section 14; the Collector may, if he thinks 
fit, remit the whole Petalty Pree by 
this. section. 


(2) Every certificate under Clause (a) of 
sub-section (1) shall, for the purposes of this 
Act, be conclusive evidence of the matters 
stated therein. 

(3) Where an instrument has been. sent to 
the Collector under Section 38, sub-sec. (2) 
the Collector shall,, when he. has dealt with 
it as provided by this section, return it to me 
impounding officer”, 
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6- A reading öf Sections- 33, 35, 38 and 
40, makes the following position clear: if a 


document not duly stamped comes before a 


Court, or any person empowered by law or 
by consent of parties to receive evidence, the 
Court (or such person) shall have to impound 
the same. The Court or such person, as the 
case may be, can admit the document in evi- 
dence on payment of the duty and penalty, 
mentioned in proviso (a) to section 35. If 
the document is so admitted, an authenticated 
copy thereof together with a certificate in 
writing, along with the amount collected, 
shall be sent to the Collector by the Court, 
or the person, as the case may be. Sub-sec- 
tion (2) of Section 38, however, gives an 
option to the person concerned to apply 
to the Court or such person, as_ the 
case may be, to send the original document 
to the Collector. In other words. if the 
person concerned is not satisfied with the de- 
cision of the Court on the nature of the docu- 
ment, or with respect to the amount of duty 
and penalty payable thereon, he can apply 
to the Court for sending the original docu- 
ment to the Collector, which necessarily 
means that the document will noi be admit- 
ted in evidence at that stage. 

Once the original document is sent to the 
Collector under Section: 38 (2). the Collector 
bas to follow the procedure prescribed by 
Section 40. Clauses (a) and (b) of sub-sec- 
tion (1) of Section 40 make it clear that it 
is for the Collector to decide what is the 
proper duty payable thereon, and whether 
and what penalty should be levied thereon. 
Clause (a) makes it clear that the Collector 

“may come to the opinion that the document 
is duly stamped, or is not chargeable with 
duty; and if he comes to that opinion, he 
shall certify to that effect, which is declared 
to be conclusive evidence by sub-section (2) 
of Section 40. Clause (b) of sub-section (1) 
further makes it clear that the Collector can 
form his own opinion as to the proper: duty 
payable, and also the penalty to be levied 
thereon. 

7. In the face of the clear language of 
Clauses (a) and (b) of sub-section (1), it is 
not possible to agree with the view taken by 
the Revenue Divisional Officer (Collector) 
that, since the Court has already determined 
the duty and penalty leviable on the docu- 
ments, it is not competent for the Collector 
to go into that question again. The Act 
makes it clear that in cases where the docu- 
ment (which means, the original document) 
is sent to the Collector under sub-section (2) 
of Section 38, it is for the Collector to form 
an opinion about the duty payable and the 
penalty leviable thereon. After collecting the 
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duty and ‘penalty, «ifr any, he''shall have -to 


send back the documént to. the..Court or ‘the. 
person, vide sub-section (3) of Section- 38.. 
The position, however, is different: where the.. 


document is dealt with under sub-section (1) 
of Section 38, i.e:,, where the Court admits 


the document: after collecting the duty ang 


penalty, if any, which according io it, is 
leviable thereon. í ; we 

In such a case, the Collector cannot sit in 
judgment over the determination made by 
Court regarding the duty and penalty pay- 
able. In faci, in such a case, the original 
document does not come before him at all; 
it remains in the custody of -the Court, and 
as a part of the record of that case. Only a 
copy of the document and the amount col- 
lected by way of duty and penalty is sent‘ to 
the Collector. In such a case, two courses 
are open to him. One is the course provid- 
ed by Section 39. He can, in his discretion, 
refund the penalty, partly or wholly, as pro- 
vided by that section; the second is to adopt 
the course indicated in Section 61. Section 61 
provides that if the Collector is of the 
opinion that the duty and penalty collected 
by Court is not in accordance with law and 
thai, it ought to have been more, he can 
apply to the higher Court (indicated in the 
section), which will go into the matter. If 
such Court decides that a lesser amount has 
been collected, it can impound the document, 
determine the proper duty and penalty. pay- 
able thereon, and send it to the Collector 
for collection of the amount. : 

8. Ordinarily, one would think that it 
would not be proper or desirable to allow 
the Collector to go into the nature of the 
doeument, or into the amount of duty and 
penalty payable, once the very same matter 
has been adjudicated by the Court. But, in 
view of the specific language of sub-sec. (1) 
of S. 40, it is not possible to hold that the 
decision of the Court is conclusive and bind- 
ing upon the Collector where the document 
is sent to him under S. 38 (2). Probably, 
the reason behind: sub-section (1) of Sec. 40 
is that, since the matter pertains to the 
revenue of the State, it is the Collector who 
must have the final say where the original 
document is sent to him under sub-section (2) 
of S. 38. i 

9. As pointed out by 
Raju, J., in B. V. R. Reddy v. Adoni Co- 
operative Central Stores Ltd, AIR 1975 
Andh Pra 96, the Court cannot compel a 
party, producing a document, to pay the 
duty and penalty as assessed by it and have 
the document admitted in evidence. It is 
for the party'to choose whether to have‘ the: 
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document ‘admitted -on payment of ‘the duty 
and penalty as-:assessed:.by the Court,-or to 
apply to-the Court to send the document to 
-Ithe Collector under Sec. -38.. Once the docu- 
ment is sent to the Collector under S. 38 (2), 
it has to be dealt with in accordance with 


Section 40, as already explained above.. But, 


lat the same time, I. must clarify that a 
party who applies for sending the document 
to the Collector under S. 38 (2) cannot, at 
the same time, ask the Court to stay the 
trial of the suit pending decision of the Col- 
lector under S, 40. The Collector, no doubt, 
will send back the document under sub-sec- 
tion (3) of S. 40; but, the Court need not 
stay the trial awaiting. the orders/action of 
the Collector either under sub-section (1). or 
sub-section (3) of S. 40. i 


10. I am, therefore, of the opinion that 
the Revenue Divisional Officer was in error 
in holding that he is not competent to decide 


# the proper duty and penalty, if any, payable 


on the documents in question. He is oblig- 
ed to do so under Cl. (b} of sub-section (1) 
of S. 40 and, accordingly, he has to be di- 
rected to do so. : 


11i. Mr. A. Hanumantha Rao, the learn- 
ed counsel for the 2nd respondent, relied 
upon a decision of this Court in Balaji Chit 
Fund v. B. Satyanarayana, (1967) 2 Andh 
WR 268, in support of his contention that 
once the Court determines the duty and 
penalty payable, the Collector cannot again 
go into the same question. But, I find that 
the said decision does not help the learned 
counsel in this case. That was a case where 
the duty and penalty was assessed and col- 
lected by the Court as contemplated by sub- 
section (1) of S. 38. Subsequently, the 
es Court-fee Examiner raised an objection that 
the document calls for further duty and 
penalty. The learned Munsif, thereupon, 
directed — following a Full Bench decision 
of the Hyderabad High Court — that the 
document in original be sent, under S. 38 (2) 
of the Act, to the Collector for adjudication 
by him in accordance with the provisions 
of the Act. It was that order which was 
challenged before this Court. The learned 
Judge held that, inasmuch as in the case of 
the document concerned therein, duty and 
renalty was assessed and collected as contem- 
plated by sub-section (1) of S. 38 and the 
x document admitted in evidence, the Collector 
"enn have no power to go into the same 
question over again, though in his discretion 
be may grant a refund under Section 39- of 
the Act. , Pi i 


-In my. opinion, the principle of the said 
decision, has no application here. 
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not a- case where. the plaintiff has.. paid the- 
amount of duty and, penalty as assessed by 
the- Court, so-as to attract.:sub-section. (1) of 
Section 38. .Unless the duty and penalty as 
determined by the Court is paid, sub-sec. (1) 
of S. 38 is not attracted; and once sub-sec- 
tion (1) is. not attracted,,.it is sub-section (2) 
under which action has to be taken. The 
mere fact that before calling upon the party, 
the Court determines the cuty and penalty 
payable, does not mean that sub-section (1) 
of S. 38 is attracted. Sub-section (1) will be 
attracted — as already indicated above — 
only where the. party concerned pays . the 
duty and penalty as determined by the 
Court and gets the document admitted in 
evidence. Since this has not been done in 
the present case, it is sub-section (2) of Sec- 
tion 38 that applies and, as a matter of fact, 
the original documents were also sent to the 
Collector in this case, which necessarily 
means that the action taken was under Sec- 


tion 38 (2) alone. If so, the Collector has 
to proceed under S. 40, and -determine the 
duty and penalty, if any, payable on the 


documents, and take further steps as provid- 
ed by S. 40. 


12. The writ petition is, accordingly, al- 
lowed and the' Revenue Divisional Officer is 
directed to. determine. the nature of the docu- 
ments and the duty and penalty, if. any, 
payable thereon as contemplated by sub-sec- 
tion (1) of S. 40, and after collecting the 
same,.send the documents back to the Court, 
as contemplated by sub-section (3) of S. 40. 
It is, however, made clear that the suit need 
not wait for the orders of the Collector 
(R. D, O.). Since the plaintiff has not 
chosen to pay the duty and penalty as deter- 
mined by the Court and have the documenis 
admitted in evidence, he is not entitled to 
seek the stay of the suit. The suit and 
other connected proceedings shall go on ac- 
cording to law, without waiting for the re- 
turn of the documents from the Collector 
(R. D. O.) If, however, the documents are 
received from the R. D. O., as contemplated 
by sub-section (3) of S. 40, before the dis- 
posal of the suit, they shall be dealt with 
and considered according to law, and subject 
to proof and relevancy. 


13. There shall be no order as to costs 
in this writ petition. |Advocate’s fee: 
Rs. 100/-. Vee 

Petition allowed. 


- This is `. 
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JEEVAN REDDY, J. 

P. Appalamurthy and others; Petitioners 
-y. State of Andhra Pradesh and others, Re- 
spondeñts, 

Writ Petns. Nos. 2715, 5563 and 5564 of 
1979 and 1907 of 1980, D/- 24-4-1981. 

. (A) Land Acquisition Act (1 of 1894, 

Ss. 4 (1), 6 and 23. (1) — Unreasonable 
delay in making award after issuance ‘of 
notification under S. 4 (i) —. Effect. ` 

In the instant- case- after issuing declara- 
_ tion under S. 6 there was a lull for a period 
of three years, until the notices under Sec- 
tions 9 (3) and 10 were issued. Then agaia, 
the Land. Acquisition Officer froze the pro- 
ceeding for. almost five years when he passed 
the award. Under such circumstances in the 
absence of any valid explanation for . this 
delay, and also in the absence of any statu- 
tory prohibition or restraint. against the 
passing of the award makes the very exercise 
of power, viz.; the power -to acquire 
lands in accordance with provisions of the 
Act, unreasonable, oppressive and unfair. 
Every public authority is bound ‘to act rea- 
sonably and fairly in exercise of its power. 
An arbitrary and unreasonable exercise’ . of 
power cannot be countenanced by Courts, 
more so, when it causes. prejudice and loss 
to the citizens. Further the State cannot 
say that it will keep the notification . issued 
under S. 4 (1) of the Land Acquisition Act 
alive and, at the same time wait for the re- 
sult of the proceedings under the ceiling 
laws, so as to ultimately opt for the more 
advantageous alternative. This would be 
an unreasonable and arbitrary exercise of 
power. A notification cannot be issued for 
the purpose of pegging down the price, or 
for freezing the price, as the ‘case may be 
and then wait for a convenient and opror- 
tune time to pass an award. Suck a line of 
thinking and the course of conduct is alien 
to the scheme an intendment of the Lund 
Acquisition Act. AIR 1968 SC 1223, Foli; 
(1967) 2 Mad LJ 422, Rel.. on, . 

e ; ; (Paras 9, 11) 

(®) Constitution of India, Art. 226 — 
Delay and laches — Afe not always fatal. 

The delay in approaching the writ Court 
is not by itself fatal, since there is no law 
of limitation obliging a person to approach 
the Court within a particular time. Laches 
is one of the considerations which must 
weigh with the Court in exercise of its dis- 
cretionary power under Art. 226 of the Con- 
stitution of India. In the. instant case writ 
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petition was filed three days earlier to the 
passing of the award. Held petitioners could 
not be held guilty of delay and laches. 
. ; (Para 12).. 
(©) Land Acquisition Act (i of 1894), 
S. 18 — Constitution of India, Art. 226 — 
Reference under S. 18 of Land Acquisition 
Act to Civil Court — Not a bar to writ 


w 


petition. . (Para 14) 
Cases Referred: Chronological Paras 

- AIR 1968 SC 1223° É 9 
(1967) 2 Mad LJ 422 ' ' 10 
T Ramachandra Rao, for , Petitioners; 

- Govt.. Pleader (for Nos. 1 and .2) and 


G. V. L. Narsimha Rao (for No. 3), for 
Respondents, - 
ORDER :— These four writ petitions, 


which involve a common question of law, 
can be dealt with ‘and disposed of together. 
In all these four writ petitions, notifications 
issued under S, 4 (1) of the Land Acquisition 
Act are being challenged, inter alia, on ‘the 
ground that, the Land ‘Acquisition Officer has 
taken an inordinately, and ‘unreasonably long 
time for passing the award; or that no award 
has been passed in spite of lapse of. such a 
long time, as the case may be. 


2. So, far as W. P. No.. 1907/1980 is con- 
cerned, the notification under S. 4 (1) was 
issued on. 29-7-1971. Enquiry under S. 5-A 
was held, and the declaration. under Sec. 6 
was made on 7-12-1972. Then, after a delay 
of about three years, notices under S. 9 (3) 
and Sec. 10 were’issued on 18-11-1975. The 
awdrd was, however, passed only on 29-4- 
1980. .Meanwhile, this writ- petition was 
filed on 28-4-1980, and admitted on 29-4- 
1980. So far as W. P. No, 2715/79 is con- 
cerned, the notification under S. 4 (1) isy 
dated 29-8-1968, and the declaration under 
Section 6 is dated’ 18-1-1970. Notices under 
Ss. 9 (3) and 10 were issued even in Feb., 
1970 itself, but the award came to be pass- 
ed only on 31-3-1979. Meanwhile, the writ 
petition was- filed on 27-3-1979, and admit- 
ted on 29-3-1979. W. P. - Nos. 5563 and 
5564 of 1979 challenge the same notification, 
though by different parties, interested in 
different properties. š 


The notification concerned in these . two 
writ petitions is dated 2-8-1973, (Earlier a 
notification under S. 4 (1) was issued on 


30-1-1969, but inasmuch as the declaration * 
under Sec. 6 was made beyond three years, 
it lapsed and, accordingly, a fresh notifica- 
tion was issued on 2-8-1973). This notifica- 
tion invoked the power under S. 17 (4) of 
ihe Act and dispensed with the enquiry 
under’ S. 5-A. Thereafter, the declaration 


r 
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under S. 6 was made on 11-7-1974. No 
award was ‘passed. until the filing of the 


writ petitions: . On 7-9-1979. this Court-.grant- 


3 ed stay of all further proceedings, with the 


a, 


result that no award. could .be: passed: ‘there- 
after. 


3. The contention of the learned counsel 
for the petitioners is that, keeping the acqui- 
sition proceedings pending for such. a long 
time, without passing ‘the award‘ and without 
paying the compensation tothe owners, is 
an arbitrary and unreasonable exercise of 
power. It is argued that, according to.law, 
the price payable is the market rate prevail- 
ing on the date of the notification under 
Section 4 (1). In that view of the matter, 
the acquisition proceedings must be con- 
cluded by -the Land Acquisition Officer as 
early as possible, and without any. avoidable 
delay. The delay of about 8 to 10 years — 
it is argued — is unreasonable and oppres- 
sive, since by doing. so,’ the owners. are de- 
prived of. the fair equivalent. Over the last 
8 to 10 years the prices have increased 
several-folds, and paying today the com- 
pensation at the rate prevailing about 8 to 
10 years earlier is an abuse of power, and 
the provisions of the Act. 


4. In view of the above contentions, I 
called upon the learned counsel for the re- 
spondents to explain the reasons for delay 
in passing the awards. In fact, I gave an 
opportunity to the respondents’ counsel to 
file an additional counter-affidavit and also 
to place the necessary material before the 
Court, in that behalf. Accordingly, the 
counsel for the respondents’ has filed an 
additional counter-affidavit, and has also 
placed before me the several letters, memos 
and Orders ‘of the Government, which I 
shall refer to presently. But, before doing 
that, it is well to mention that it is not the 
case of the counsel ‘for the respondents that 
there was ‘any statutory provision prohibit- 
ing, or disabling the Land Acquisition Offi- 
cer from passing the award. - The entire 
Tteliance is upon certain Government Orders. 
The first proceeding referred to is a- letter. 
from the Secretary to Government, Planning. 
and Co-operation Department, dated - 7-7- 
1972, addressed to’ the- Chairman, Andhra 
Pradesh Housing Board, Hyderabad, a copy 
of which was marked to the Collector, 
Visakhapatnam. This was issued with refer- 
ence- to Ordinance No. 3° of 1972, which 
prohibited the alienation of vacant’ sites in 
urban areas. This letter refers to an earlier 
letter of the Government, dated 21- 6-1212 
The letter states: 
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:“In the Government letter cited, you were 
requested to keep in abeyance all : further 
action ‘in pursuance. of the resolution of the 
Housing Board dated 30-5-1972 in respect `£ 
item (12) etc., regarding acquisition of lands 
pending issue of detailed instructions by the 
Government. 

While the Ordinance Tos not prohibit 
acquisition of lands by the Government 
under the Land Acquisition Act, in view of 
the impending legislation for imposition of 
ceiling -on urban property and related mat- 
ter, you are advised. to go slow wherever 


possible with urban land acquisition cases 
required for Housing Schemes, However, 
in cases , where possession of land had 


already. been given and awards have already 
been passed by the Land Acquisition Officer, 
the question of withholding payment - of 
compensation does not arise 


' The next letter referred to is aU. O. Note, 
dated 8-8-1972, from the Revenue Depart- 
ment, addressed to several departments, stat- 
ing that though Ordinance No. 3: of 1972 
does: not prohibit the acquisition of land 
under the Land Acquisition. Act, the depart- 
ments “may go slow, wherever possible, with 
urban land acquisition cases coming to them 
for' approval”. The next is a Memo dated 
15-12-1972 from the Revenue Department, 
which again: informs the Collectors ` that 
acquisition of lands’ may be proceeded wiih 
only in urgent cases and that, the other 
cases may be allowed to wait. 


5. G. O. Ms. No. 2, Planning and Co- 
operation Department, dated 5-1-1973 in- 
structed “the various departments, including 
the Town Planning Trust, Visakhapatnam, 
that where lands have already been notified 
under S. 4 (1) but no declaration under Sec- 
tion 6 has been made, further action to pub- 
lish the draft declaration should be post- 
poned at least by one year. It further di- 
tected that where the-draft declaration has 
also been published but the lands are not 
required within six months, they should be 
de-notified ‘immediately, under S.'48 (1) of 
the Land: Acquisition Act. yee. G. O., far- 
ther stated: 


uronau onsoane 


In respect of fresh cases ‘of 
acquisition | ‘where the Tand may be required 
after an year or so and it is considered ex- 
pedient to issue a: notification under S. 4(1) 
of the Land Acquisition Act, or Sec. 22-A 
of the Andhra Pradesh Housing Board Act, 
with a view to peg’ down the compensation 
payable at the present market rate, the 
Housing .Board/Town Planning Trust, Visa- 
khapatnam may. submit specific proposals to 
Government with full details as. to the need 
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for the ‘acquisition of the land in question, 
the names of the owners of the lands and 
the total extent of land- held by. them and 


the Government. will .take a- decision on the . 


au 


merits of each. case ...... ... 


6. Then’ comes the U: O. Note of the 
Government of Andhra Pradesh, dated 21-2- 
1973, issued from the ‘Revenue (G) Depart- 
ment, which stated that where small extents 
are proposed to be acquired for widening 
of roads etc., the acquisition can be pro- 
ceeded with and finalised; but, where there 
is no urgency, i.e., where the possession of 
the land is not required to be taken before 
December, 1973, the acquisition proceedings 
may be slowed down. It was further direct- 
ed that where declaration under Section 6 
has also’ been made, taking of possession 
should ` be. deferred. Where, however, the 
taking of possession of land cannot be defer- 
ted, the department concerned was directed 
to-consider the’ question of withdrawing 
from the acquisition altogether. By an- 
other Memo dated ‘2-3-1973, it was again 
reiterated that; where the declaration under 
Section 6 has been made, ine of- posses: 
sion may be deferred. 


"7. On 28-11-1973 the Government of 
‘Andh. Pra. issued another Memo. stating that 
inasmuch asthe Land Reforms Ceiling Law 
is yet to be implemented, the date prescrib- 
éd in‘ the Memo dated 2-3-1973 (i.e. 31-12- 
1973) ‘should be extended up to 30-6-1974. 
By another Memo dated 10-1-1975, this date 
was again extended up to 30-6-1975. Under 
Memo dated 31-7-1975 it was clarified that 
before acquiring a land, it should be verified 
whether the landholder has filed a declara- 
tion under Section 8 of the Ceiling Act, and 
also whether he is a surplus-holder. It was 
directed that the same land should not be 
acquired both under the Land Ceiling Aci, 
and under the Land Acquisition Act,- In a 
subsequent Memo dated 16-2-1976, -it- was 
clarified that so far as the urban lands .are 


concerned, “all land acquisitions in urban 
areas: coming within the. purview of .the 
Urban Land. (Ceiling and Regulation) Bill 
passed by the Parliament, have to be stop- 
ped as per the instructions issued in Gov- 
ernment telegram No. 614- -G2/76, Revenue, 
dated, .30-1-1976. ...... ...... A 
'$: On 2-9-1976, the Government issued 
yet ‘another Memo stating that in all cases 


of acquisition of land under the Land Acqui- 
sition Act in- the Urban Agglomerations 
coming’ under the purview of` the Urban 
Land ‘(Ceiling and Regulation) Act. 1976, 
which are: required to be finalised “urgently, 
publication of: the ‘notification ‘under Sec- 
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. Government that the land acquisition 
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tion 4. (1) and the. declaration under Sec. 6 
can be proceeded with, without taking ‘over 
possession of the land. Further actions 
with respect to, passing of award, 
of compensation, and taking of possession 
were directed to be taken up after thorough 


verification of the holdings under the said 
Act. With respect to lands belonging to 
surplus-holders, withdrawal notifications 


under Section 48 of the Land Acquisition 
Act were directed to be published promptly, 
so as to enable the appropriate officer to 
take over the surplus land under the 1975 
Act, ; 

“Yet another Memo was issued on 30-11- 
1977 stating that, in case of such lands, the 
land acquisition proceedings may be pro- 
ceeded with up to the stage of award en- 


` quiry, without taking over possession of the 


land. Then. on 21-11-1978, -the Government 
in Housing, Municipal Administration and 
Urban Development. Department, issued 


G. O. Ms. Nos. 965, which reads as follows: 
tase, hakas ‘The Vice-Chairman, Urban 


Development Authority, Visakhapatnam, has 


submitted proposals in his letter read above, 
io issue specific orders to proceed with the 
acquisition without applying the provisions 
of the Urban Land (Ceiling and Regulation) 
Act, 1976 and by relaxing ‘the guidelines 
issued by the Government to pass awards. 
after clearance under Urban Land. (Ceiling 
and Regulation) Act, 1976 for the surplus 
lands for implementation of Muvvalavani- 
palem Township under the Integrated Urban 
Development Programme. 


2. The Government after careful exam- 
ination of the proposals of the Vice-Chair- 
man, Urban Development Auihority, Visa- 


khapatnam, permit the Visakhapatnam Urban * 


Development Authority to acquire lands to 
an extent of 295-86 acres in Muvvalavani- 
palem shown in the annexure to this order 
in relaxation of the executive instructions 
given in Govt. Memo No, 1647/UC/76-3, 
Revenue, dated 2-9-1976 ...... 0.0... os i 

. The Annexure to this G. O, contains 
several lands, including the lands concerned 
in these writ petitions. Learned counsel for 
the respondents says that, it is only after 
receiving this G. O., that the land acquisi- 
tion proceedings were restarted, and in some 
cases awards passed. In- some cases the | 
awards could not be passed on account of 
receipt of stay orders from this Court. It. 
is explained by him that, it is on account 
of the above Orders and proceedings ‘of the 
pro- 
ceedings in these cases could not be- finalised 
soon after the making of . the declaration 


payment .. 


e 


æ of the land, reaping the benefit 


f£ to do after the publication of the 


1981 -/ 


' under’ Section 6- and: that,” the said‘ proceed- 


ings constitute a valid’ and . ‘Sufficient ‘Tecson 
Base the delay. iy i 


KA t- am of the opinion that thë read ions 
eo by, the tespondents for the delay 
in passing the awards, are neither ` ‘tertable 
nor acceptable, According to the first para- 
graph in S. 23 (1) of the Act, the compen- 
sation payable under thë Act is “market 
value of the land at the date of publication 
of the notification under S. 4, ‘sub-sec. t1)”. 
This compensation is paid only after the 
passing ‘of the award. It is true that, crdi- 
narily, possession would be taken only efter 
the award is passed: but, in some ‘cases, the 
urgency clause may be invoked, in wich 
‘ease possession will be taken 15 days efter 
the expiry of the publication of the nctice 
‘mentioned in S. 9 -{1). It is equally true 
that in cases -where possession is not taxen, 
‘the landholdér continues to -be in ‘possession 
therefrom; 
‘and: where possession is taken before pass- 
-ing the award, interest is paid from hat 
date, 


But, it cannot be gainsaid that the skas 
and intendment of the Act is that the award 
should. be passed’ as early as possible in the 
-circumstances of the case. It can hardly be 
denied today that, over the last several years 
‘there has been'a -substantial -rise in the 
-prices - of agricultural lands, urban vacant 
‘sites, and buildings. In case of mejor 
‘towns and ‘cities, the increase has been 
‘phenomenal. If the land acquisition avth- 
orities are allowed to issue a notification 
under S. 4 (1), and then wait for 10 years 
to pass the award and pay the compensation, 
what is ultimately paid to the owner would 


o£ hardly represent a reasonable and fair’ ccm- 


pensation. -Not only the prices would have 
risen substantially over the period of 10 


years, but the inflation — which is-an equal-. 


ly undeniable fact — would also have taken 
away the value of the money | ultimately 
awarded. It must also be noticed that “he 
proceedings under this Act are very simple 
in nature. Questions of ‘title, or the disp.tt- 
ed claims cannot be adjudicated. The price 
awarded by the Land Acquisition Officer is 
ultimately ‘in the, nature of an offer ` made 
by the State. i 


All that the Land Acquisition Officer Eas 
declara- 
tion under Section . 6, is to prepare a .. sta:e- 
ment of valuation and determine . what. is .the 
reasonable price payable for the land,'. and 
then ‘pass:an. award. : This should. not, ordi- 
narily, take much of a time. . It is a df- 
ferent matter if. the, Jand owners . themselves 
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obstruct the proceedings, or cause- delay by 
resorting to Courts, or- by means of-appeals 
and revisions.. In. such:.a-case,- having them- 
selves caused ‘the delay, they would not be 
heard to complain. But where. the land 
owners do not, in any manner, contribute to 
the delay, the Land Acquisition Officer can- 
not sleep over the matter and take ‘his own 
time for ‘passing the award. The statutory 
power conferred upon the State by this Act, 
viz.. the power of eminent domain, should 
be exercised reasonably and fairly, which 
necessarily means that the award must be 
passed with reasonable expedition. How- 
ever, if there is any statutory provision 
which disables the Land Acquisition Officer 
from proceeding further, or from passing 
the award, or if there is any statutory pro- 
vision which prohibits him from doing so, 
it would certainly constitute a valid expla- 
nation. | 


But, the Government cannot, on account 
of its expectations, anticipations, and -appre- 
hensions, delay the proceedings over an un- 
reasonably long period, and say that those 
expectations etc., constitute a valid explana- 
tion for the delay. I must clarify that once 
an award is passed, the State can no longer 
be held responsible for any delay on ac- 
count of reference to Civil -Court. The 
matter will go to. Civil Court only if asked 
for by the claimant, or if there is a dispute 
between the claimants. The State cannot be 
blamed for the delay which may occur after 
the. passing of the award. „But what. is es- 


sential is.that the award must be passed 
with. reasonable expedition after. the publi- 
cation of the declaration under S. 6. Indeed, 


the Courts have been insisting that even the 
declaration under Sec. 6 must be made with- 
out any avoidable delay, after publication 
of the notification under S. 4 (1). 


The several proceedings referred to- and 
relied upon by the learned counsel for the 
respondents, in my opinion, cannot consti- 


tuté -a valid. explanation for the-delay. They 
only ‘show. that the Government was expect- 
ing that because of the Land Ceiling Act, 
or the Ceiling: Act on. urban vacant sites, it 
may. get some-lands at a very low compen- 
sation under those enactments and that, 
therefore, it need not proceed to acquire 
those lands at the market value under the 
Land Acquisition Act. But these very pro- 
ceedings clearly concede that neither the 
Ordinance issued in 1972, nor the” Acts 
made thereafter prohibit the acquisition . of 
lands under the Land’ Acquisition - Act. If 
the. Government. wanted to wait for the re- 
sult of the proceedings. under. the cejling laws, 
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it was welcome to do so, provided it with- 
drew the notification issued under the Land 


Acquisition. Act. Bui, it cannot have -both ° 


ways. i. 

-Jt cannot say that. it will keep the noti- 
fication issued under. S. 4 (1).of the Land 
Acquisition Act alive and,, at. the same time, 
wait for the result of the proceedings under 
the ceiling laws, so as to: ultimately opt for 
the. more advantageous alternative. . This 
would be an unreasonable and arbitrary 
exercise of power. A notification cannot be 
issued for the purpose of pegging down, the 
price, or : for- freezing the price, as the case 
may, be, and then wait for a convenient and 
opportune time. to pass an-:award, Such a 
line of thinking and-the course of conduct 

fis alien to the scheme and intendment of 
the Land Acquisition Act.. As the Supreme 
Court has observed in Ambalal v. Abmeda- 
bad Municipality, AIR 1968 SC 1223 {at 
p. 1227) ; 


“We are not. hereby to be. er are as 
suggesting that-after issue of the notification 
under Ss. 4 and 6 the. appropriate Govern- 
ment would be. justified in allowing. the mat- 
ters to drift and to take in hand -the pro- 
ceedings for. assessment:. of compensation 
whenever. they think it proper to do. -It is 
_ intended. by the scheme of the Act that the 
notification under Section 6 of the Land 
Acquisition Act must be. followed by a pro- 
ceeding for determination. of compensation 
without any unreasonable delay ...:.. asien” 

10. Reference in this connection may 
also be made to the decision of a learned 
single Judge of the Madras High Court in 
Krishna Iyer v, State of Madras, ‘(1967) 2 
Mad LJ 422. The- learned Judge observed : 
~ “As the compensation has: to be déter- 
mined with reference to‘ the date of the noti- 
fication under ‘S. 4 (1), ‘ the’ person whose 
land is. to be acquired may: stand to lose if 
there. is a great delay between the notifica- 
tion under S..4 (1): and the notification 
under S, 6 (1) in case prices. have risen in 
the. meantime. Though the. statute does -not 
prescribe..any time. limit for issuing the Sec- 
tion 6 (1) declaration after the S. 4 (J) noti- 
fication, or for, passing an award..at a subse- 
quent stage, that circumstance does not de- 
prive the aggrieved: party. of a remedy where 
undue ‘prolongation. of the proceedings has 
operated in. an oppressive manner on the 
owner of the jand, especially in circum- 
stances where and values have increased by 
leaps - and: ‘bounds in the. -intervening ~time 
11. ioe somins ‘to. the facts of: thè pre- 
zent cases, it would be seen that in W. P. 
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No. 1907/80, after issuing declaration under 
Section 6 on 7-12-1972, there was a lull for 
a period of three years, until the notices 


under Ss. 9 (3) and 10 were issued on 18-11-/- 


1975. Then again, .the Land Acquisition 
Officer froze the proceedings till 29-4-1980, 
when he passed the award. Similar is the 
case in W., P: No, 2715/79, where the noti- 
fication is indeed earlier, i.e, in August, 
1968, and: the award.. was ultimately passed 
only on 31-3-1979, i'e., after about 11 years. 
So far as the other two writ petitions are 
concerned, though the. notifications under 
Section 4 (1) are dated” 2-8-1973, no award 
was passed till Sep., 1979, i.e., for a period 
of more than six years. In the absence of 
any valid explanation for this delay, and 
also in the absence of any statutory prohibi- 
tion or.restraint against the passing of award, 
it must be held that this delay in " passing 


. the award makes the, very exercise of power, 


viz, the power to acquire the lands in ac- 
cordance with the provisions of the Act, un- 
reasonable, oppressive and unfair, Every 
public authority is bound to act reasonably 
and fairly in exercise of its power. An arbi- 
trary’ and unreasonable exercise of power 
cannot be countenanced by Courts; more 
so, when it causes prejudice and loss to the 
citizens. 


.12. Learned eounsel for the . respondents 
argued that the petitioners . are guilty of 
laches and that, the relief must be . refused 
to them on that account. JI am not satis- 
fied. Firstly, it must be noticed that the 
delay in approaching the Court is not by it- 
self fatal, since there is no law. of limitation 
obliging a person to approach the Court 
within a particular time. Laches is one of 
the considerations, which must weigh with 
the: Court in exercise of its discretionary 
power under Art. 226..af the Constitution of 
India. -It .must be noticed that, in. W. P. 
No, ,1907/80, the petitioner filed the writ 
petition before the .award was. passed — no 
doubt, the interval is only one day. . Simi- 
larly, in W. P. No. 2715/79, the writ petition 
was filed. three days earlier to the passing of 
the award; while in the other two cases, the 
awards were not at all passed by the date 
ofthe interim. orders of this Court. I am 
unable to appreciate how the petitioners can 
be said to be guilty of laches in approaching 
this Court. ' 


Having kept thè proceedings pending for 
a long number of years, when the Land 
Acquisition Officer was about to -pass the 
award, they. -approached this Court : challeng- 
ing the very ‘notification. True, they could 
have come. earlier; . but, more the delay mm 


oe 
‘ 


ka 
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passing the award, the worse it is. for the 
respondents. The ‘relief is -being granted to 
the petitioners herein on the .ground of in- 
ordinate delay on the part. of -the Land 
Acquisition Officer in passing the award. 
In such a case, I am unable to see as to 
how the respondents can turn round and 
accuse the petitioners of laches. : 


Mustafa Hussain V. 


13. Accordingly, the impugned notifica- 
tions in these writ petitions are quashed. It 
is, however, made clear that this order does 
not preclude the Government or the appro- 
priate authority, as the case may be, from 
issuing notifications afresh for acquiring the 
lands concerned herein, according to law. 

14. It is brought to my notice by the 
learned counsel for the respondents in W. P. 
No. 2715/79 that a reference under Sec. 18 
has also been made to the Civil Court at 
the request of the claimants. But that, in 


x my opinion, cannot stand in the way of 


granting the relief to them in the writ peti- 
tion, because if the very notification is bad, 
all subsequent _ proceedings ‘also “fall to 
ground and become unnecessary. I am not. 
persuaded to hold that because ‘the petitioners 
have asked for a reference under Section 18 
of the Aci, they are precluded from chal- 
lenging the validity of the notification. Simi- 
larly, the fact that the petitioners in W. P. 
No. 5563 of 1979 have purchased the land 
concerned therein in Dec., 1978, long after 
the issuance of the notification under Sec- 
tion 4 (1) of the Act, cannot ‘be a factor 
disentitling them from the - relief herein. 
Where is no provision in’ the Land ‘Acquisi- 
tion Act which prohibits the alienation of a 
land after the issuance of the notification 


under S. 4 (1). 


The purchaser merely steps into the shoes 
of the vendor, and would be ` entitled to 
urge all such -contentions as ‘were open to 
the vendor. ‘The position would have been 
different if there was a statutory prohibition 
of alienation, after the issuance of the noti- 
fication. But, in the absence of any such 
provision, I do not see any reason to deprive 
the successors-in-interest of the right to 
urge all the contentions which were avail- 
able to, and open to. their predecessors-in- 
interest. ' ` 


15. The writ petitions are, accordingly, 


* allowed with costs. Advocate’s fee: Rs. 150/- 


in each. 
Petitions allowed. 
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Mustafa Hussain, Petitioner v. Union of 
India ‘and another, Resondents, ` l 

Writ, Petns. Nos.. 2332, 3736 of 1978, 7127. 
of 1979 and 5543 of 1980, D/- 27-3-1981. 


{A) Esso (Acquisition of Undertakings in 
India) Act (14 of 1974), Pre. and S. 5 (2) 
— Burmah Shell (Acquisition of Undertak- 
ings in India) Act (1976), Pre. and S. 5 (2) 
— Caltex (Acquisition of Shares of Caltex 
Oil Refining (India) Ltd. and of the Under 
takings in India of Caltex (India) Ltd.) Act 
(1977), Pre. and S. 7 (3) Ail the three 
Acts are protected by Art. 31C of the Con- 
stitution — Sections 5 (2) and 7 (3) cannot 
be challenged on ground of violation of 
Arts. 14 and 19. (Constitution of India, 
Arts, 39 (b), 14, 19 and 31C (as it stood 
prior to 42nd Amendment Act) ). 


The three ‘enactments Esso Acquisition 
Act, Burmah Shell Acquisition Act and Cal- 
tex Acquisition Act reczive the protection 
of Article 31-C of the Constitution and Sec- 
tion 5 (2), Section 7 (3) of the respective 
enactments cannot be challenged on ground 
of violation of Arts. 14 and 19. These pro- 
visions form an integral part of the main 
enactments which ‘receive protection of Arti- 
cle 31-C. These provisions are basically 
and essentially necessary for giving effect to 
the object of the ‘State policy. It can by 
no stretch of imagination be said that the 
dominant object of these impugned provi- 
sions is only to achieve an unauthorised pur- 
pose. Havifig regard to the object behind 
the three Acquisition Acts in the present 
case, the restriction imposed cannot be said 
to be unreasonable, : 

- (Paras 12, 14, 16, 17) 

In considering the issue, viz., whether the 
object of these: Acquisition Acts is to give 
effect to a directive principle, what the Court 
has to see is whether there is a direct and 
teasonable nexus between the impugned law 
and the directive principle enshrined in 
Article 39 (b). In arriving at a conclusion 
whether there is such a reasonable nexus, 
the Court has to examine the object, the 
scheme ‘and. other provisions which reflect 
the policy of the State. The Court has to 
see whether in general there is nexus and 
that it cannot subject every provision to a 
microscopic examination. - (Para 6A) 

A careful perusal of the provisions of the 
Acts including Ss, 5 (2) and 7 (3) of the re- 
Ee a ie A gen 
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spective enactments would .show that 
are very: much ‘necessary to give effect to 
the object of the Act. There cannot be any 
doubt that the State Policy in enacting these 
Acts is only to give effect to the directive 
principles as enshrined in Art. 39 (b) of the 
Constitution. (Para 9) 

The preamble to each of these three Acts 
makes it abundantly clear that the acquisi- 
tion is for the purpose of securing owner- 
ship and control of the undertakings carry- 
ing on the business and distributing and 
marketing petroleum products so that ihey 
may be so distributed to subserve the com- 
mon good. (Para 9)- 

The distribution of petroleum products 
after acquisition of the undertakings is an 
integral part of the whole social policy and 
scheme underlying the enactments which 
are enacted in pursuance of Art. 39 (b). In 
this view of the matter, the provisions pro- 
viding for a proper distribution and supply 
of the petroleum products manufactured and 
marketed by these undertakings must be 
held to be very much necessary to achieve 
the object. The petroleum products are the 
material resources. It is needless to say 
that they are so essential to the community 
at large and the State Policy in securing the 
ownership and control of these undertakings 
is obviously to distribute them as best to 
subserve the common good. (Paras 9, 10) 


The statement of Objects and Reasons of 
the Caltex Acquisition Act shows that in 
implementation of the policy for progres- 
sively securing that the ownership and con- 
trol of the production of the nation’s petro- 
leum resources are vested in the State and 
thereby so distributed as best to subserve 
the common good, the Government entered 
into negotiations ‘with Caltex for acquiring 
hundred per cent of the shares of Caltex 
Oil Refining (India) Limited free of en- 
cumbrances and the undertakings in India 
of Caltex (India) Limited. A perusal -of the 
preamble as well as the other provisions in 
the other two enactments would also show 


they 


that the object behind the State Policy was . 


to have the ownership and control over 
these undertakings dealing in petroleum pro- 
ducts which are very essential and to see 
that the public are supplied with the same. 
By merely acquiring these undertakings the 
object cannot be achieved. | (Para 12) 

(B) Esso (Acquisition of Undertakings in 
India) Act (14 of 1974), S. 5 (2) — Burmah 
Shell (Acquisition of Undertakings in India) 
Act (1976), S. 5 (2) — Caltex {Acquisition 
of Shares. of Caltex. Oil Refining (India) Ltd., 
and of the Undertakings in: India of Caltex 


Mustafa Hussain v. Union of India. 


(ACE R., 
(india) ‘Ltd.) Act (1977), $: :7 (3) — Legis- 
lative competence — Parliament. is compe- 
tent fo legislate these provisions. (Constitu- 


tion of India, Art. 246 and 
Entry 53). Pi 


The Parliament is compėtent to legislate 
the provisions of S. 5 (2) of the Esso Acqui- 
sition Act and Burmah ‘Shell Acquisition 
Act and S. 7 (3) of Caltex Acquisition Act. 
The leases in question are integrally connect- 
ed with the regulation of oil resources, petro- 
leum and petroleum products: It is well- 
settled that if a statute is found in substance 
to relate to a topic within the competence 
of the Legislature, it should be held to be 
intra vires, even though it might incidentally 
trench on topics not within its legislative 
competence. Assuming that these leases 
come within the State Subjects, still if there 
is some overlapping or encroachment to 
some extent by the Centre the- provision 
cannot be struck down on that ground unless 
it is shown that it is a colourable legislation. 

(Para 15) 


(C) Esso (Acquisition of Undertakings in 
India) Act (14 of 1974), S. 5 (2) — Burmah 
Shell (Acquisition of Undertakings in India) 
Act (1976), S. 5 (2) — Caltex (Acquisition 
of Shares of Caltex Oil Refining (India) Ltd. 
and of the Undertakings in India of Caltex 
(india) Ltd.) Act (1977), S. 3 — Validity — 
The provisions of Ss. 5 (2) and 7 (3) do 
not offend Art. 21 on the ground that these 
provisions ultimately result in the curtail- 
ment of the lessors’ personal liberty which 
includes their right to put the plots of land 
in question to whatever use they like. (Con- 
stitution of India, Art. 21). (Paras 18, 19) 


Art. 133 — 


Sch, 7, List 1, 


(D) Constitution of India, 


Leave to appeal to Supreme Court — Case x 


disposed of in view of dicta laid down by 
Supreme Court — No substantial question 
of law requiring consideralion by Supreme 
Court surviving — Leave refused, 


“ (Para 31), 

(Œ) Esso (Acquisition of Undertakings in 
India) Act (14 of 1974), S. 5 (2) — Burmab 
Shell (Acquisition of Undertakings in India) 
Act (1976), S. 5 (2) Caltex (Acquisition 
of Shares of Caltex Oil Refining (India) Ltd. 
and of the Undertakings in India of Caltex 
(india) Ltd.) Act (£977), S. 7 — These pro- 
visions amount fo law and are not in. nature’ 
of general commands. 


Art. 13). (Para 21)-. 
Cases Referred : Chronological Paras 
AIR 1981 SC 234 _ 6 
AIR 1981 Madh Pra 123 21A 


AIR 1980 SC 1992 : (1980) 4 SCC 1 16, 17 


w 


(Constitution of India, » 


A 


1981 Mustafa . Hussain. v. 
AIR ;1980 SC 1789 6, & 11 
AIR: -1978 SC „597: > 16-19 
AIR 1978 SC 215 . G10 
_AIR 1977 SC 2279 13 
*™ AIR 1974 SC 1300 16 
AIR 1973 SC 1461 6 
AIR 1970 SC 564 14, 16 
AIR 1963 SC 1047 | 14 
AIR 1962.SC 305 19 
AIR 1962 SC 171 19 
AIR 1960 SC 424 15 
AIR 1957 SC 297 15 
AIR 1954 SC 224 17 
AIR 1952 SC 252 13 
AIR 1950 SC 27 19 
AIR 1950 SC 1 26 


B. V. Subbarayudu (in W. P. No. 
2332 of 1978), V. R. Reddy (in W. P. 
No. 3736 of 1978), G. R. Subbarayan (in 
W. P. No. 7127 of 1979} and D, Reddappa 
Reddy (in W. P. No. 5543 of 1980), for Feti- 
„© tioner; K. Subrahmanya Reddy, Stancing 
Counsel for Central Govt. (for No. 1) in all 
these Petns., P. Ramachandra Reddi, Advo- 
cate General (for No. 2) ia:W., P. Nos. 2232, 
3736 of 1978 and 7127 of 1979 and G. S. R. 
Anjaneyulu (for No. 2) in W. P: No. 5543 of 
1980), for Respondents, - 


JAYACHANDRA REDDY, J.:— The 
Parliament, in furtherance of the directive 
principles enshrined in Art. 39 (b} of the 
Constitution of India, enacted the Esso 
(Acquisition of Undertakings in India) Avct, 
1974, the Burmah Shell (Acquisition of 
Undertakings in India) Act, 1976 and -he 
Caltex (Acquisition of Shares of Caltex Dil 
Refining (ndia) Ltd. and of the Undertek- 
ings in India of Caltex (India) Ltd.) Act, 
1977, hereinafter referred to as the E:so 

Acquisition Act”, “the Burmah: Shell Acq .i- 
sition Act”, “The Caltex Acquisition Aci”, 
respectively, The main object underlying 
each of these Acts is to acquire the rigat, 
litle and interest of the three major oil com- 
panies carrying on in India the business of 
distributing and marketing petroleum pro- 
ducts with a view to subserve the common 
good, As per some of the provisions which 
are common to.each of these Acts, the right, 
title and interest of each of the oil companizs 
in relation to its undertaking in India stocd 
transferred and vested in the Central Gov- 
ernment. . Section 5 of the Esso Acquisiticn 
: Act deals with leases. and right of tenancies 
of the Esso with third parties in respeci cf 
the properties existing. on the appointed day, 
and lays down that they shall be deemed to 
have been transferred and vested in the Cer- 
tral Government. Section 5 (2) of the Esso 
Acquisition Act provides that on the expire 


å 
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of ‘the term of any lease or tenancy referred 
to in sub-section (1) such lease or tenancy 
shall. if so desired by the Central. Govern- 
ment be renewed on the same terms- and con- 
ditions on which the lease or ténancy was 
held by Esso immediately before the appoint- 
ed day. In the Burmah Shell “Acquisition 
Act also we- find Section 5 in the same 
language and to the same effect. .In the Cal- 
tex Acquisition Act Section 7 deals with this 
aspect, and Section 7 (3) lays down that.on 
the expiry of the term of any lease, tenancy 
or arrangement referred to in sub-section (1) 
or sub-section (2), such lease or tenancy of 
arrangement shall, if so desired by the Cen- 
tral Government, be renewed or continued, 
so far as may be, on the same terms and con- 
ditions on which the lease or tenancy or 
argument was originally granted or entered 
into. After the enactments of these three 
Acts, admittedly the entire. undertakings of 
these three oil companies got vested in the 
Central Government, which by certain orders, 
took over and created two major oil corpora- 
tions, viz. Hindustan Petroleum Corporation 
and Bharat Petroleum Corporation, The 
undertakings of the Esso Company and the 
Caltax Oil Company which were, vested in 
the Central Government were merged into a 
single Corporation, viz, Hindustan Petroleum. 
Corporation. The Burmah Shell Company 
was similarly incorporated by the Govern- 
ment as Bharat Petroleum Corporation. 


2.. The petitioners in all these writ peti- 
tions are the owners of some pieces of land 
which were leased out by them to the three 
then existing companies. In these writ peti- 
tions the. petitioners are questioning the Con- 
stitutionality of Section 5 (2).of the Esso Ac; 
quisition Act and the Burmah Shell Acquisi- 
tion Act, and Section 7 (3) of the Caltex Ac- 
quisition Act. 


3. Before we advert to the main questions 
involved, it is useful to extract the impugned 
provisions of law, so that we can have an 
idea of the nature of the leases with which 
we are concerned. Section 5 of the Esso 
Acquisition Act reads as follows :-— 


“5. Central Government to be lessee OF 
tenant under certain circumstances : (1) Where 
any property is held in India by Esso under 
any lease or under any right, of tenancy, the 
Central Government shall, on and from the 
appointed day, be deemed to have become 
the lessee or tenant, as the case may be, in 
respect of such property as if the lease or 
tenancy in relation to such: property has 
been granted to the Central . Government, 
and thereupon all the rights under such lease 
or tenancy shall: be..deemed. to have been 
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transferred to and vested in ni Central Sey 
ernment. 


(2) On the expiry of thè. term of any iiie 
or tenancy referted to in sub-section (1), such 
lease or tenancy, if so desired- by the Central 
Government be renewed on the same terms 
and conditions-on which the lease or tenancy 
was held by Esso immediately before the ap- 
pointed day.” - 


. This provision is the same “word to word in 
the Burmah Shell Acquisition Act. Section 7 
of the Caltex Acquisition Act reads thus :-— 


“7, Special provisions as to .certain Tights 
and interests held by Calter" (ndia).. ‘before’ 
the appointed day: 


(1) Every right: or interest in er of 
‘any property in India (including a right 
under any lease or under any right of 
tenancy or any right under any arrange- 
ment -to secure any premises for any 
purpose), which Caltex (India) held im- 
mediately before the appointed day, ` shall, 
notwithstanding” anything contained in any 
other Jaw or in any agreement or instru- 
ment relating’ to such right ' or interest, vest 
in, and be held by, the Central Government 
on and after the appointed day on the same 
terms and conditions on which Caltex (India) 
would have held: it, if no negotiations had 
taken placé for the acquisition by the Cen- 
tral Government of the undertakings of Cal- 
tex (India) in India or, as the case may be, 
if this Act had not been passed. 


(2) If at any time afier the 2nd day of 
February, 1974 (being- the date on ‘which the 
Central Government’s policy. for: ‘acquiring 
undertakings engaged in the production, 
marketing or distribution of petroleum ` pro- 
ducts was made known) and before the com- 
meacement ‘of this Act, Caltex’ (India) ` sur- 
tendered or otherwise relinquished any right 
or interest in respect of any property in India 
(including a right under any lease or under 
any right of tenancy or a right under any 
arrangement to secure any premises for any 
' purpose), then, for the purposes of this Act, 
notwithstanding anything contained in any 
other Jaw or in any agreement or instrument 
relating to such right or interest, the Central 
Govt. shall, on and after the appointed day, 
be entitled to such right or interest in the 
- same terms and conditions on which. Caltex 
(India) would have been entitled to such 
sight or interest if it has not surrendered or 
otherwise relinquished such right or interest 
and this Act had not been passed: 


Provided that nothing in this sub-section 
shall apply to any right or inferest surrender- 
ed or otherwise - relinquished by Caltex 
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` (India) before the commencement of this 


Aci for sufficient monetary consideration. 


G On the expiry of the term of any TEn 
‘tenancy or arrangement referred to in sub->. 


section (1) or sub-section (2), such léase or 


tenancy or arrangement shall, if so desired 
by the Central Government, be. renewed or 
continued, so far as may be, on the same 
terms and conditions on which the lease or 
tenancy or arrangement’ was originally grant- 
ed or entered into,” 

4. From a perusal of Section.5 (1), of the 
Esso Acquisition Act and: the Burmah Shell 
Acquisition Act, as well Section-7 (1) of: the 
Caltex Acquisition Act, it becomes clear that 
any right under any lease or any right of 
tenancy in respect of any property held by 
‘Esso ‘Company or by Burmah Shell Company 
‘or by the Caltex Oil Company on the ap- 
pointed: ‘day, shall’ be deemed to have been 
transferred to and vested in the Central Gov- 


tioners are the lessors who executed lease- 
deeds in favour of the private oil companies 
as they then existed: and on the appointed 
day either the leases or the right of -tenan- 
cies were held by one or the other of these 
private oil companies, which by virtue of 
Section 5 (1) of the two former Acts and Sec- 
tion 7 (1) of the latter Act, got vested in the 
Central Government. In all these cases neither 
the. Bharat Petroleum nor the . Hindustan 
Petroleum -exercised its. option for a renewal 


of the existing lease or right: of tenancy ' 


under Section.5 (2) and: Section 7 (3) of the 
respective enactments, A perusal of Sec- 
tion 5; {2) of the Esso Acquisition Act and 
the Burmah Shell, Acquisition Act, and Sec- 
tion 7 (3) ‘of the Caltex. Acquisition. Act would 


show. that on the expiry, of the ‘term .of any-y, 


such lease or tenancy, such lease or tenancy, 
shall, ifso desired by the Central Govt., bere- 
newed on the same terms and conditions on 
wbich, ihe lease or the tenancy was held by 
the previous oil company. Under these pro- 
visions such a renewal becomes compulsory 
whenever the Government of India so desires. 
The petitioners in all these writ petitions have 
questioned the vires of these provisions of 
law on the ground that they offend Arts. 14, 
19 (1) (g), and 21 of the Constitution of India. 


5. The learned Standing Counsel for the 
Central Government and the learned Advo- 


cate General appearing for the Hindustan > 


Petroleum Corporation, on the other hand 
submitted that all these three enactments re- 
ceived the protective umbrella of Art. 31-C 
of the Constitution as it stood prior to its 
amendment by the Constitution (Forty-Second 
Amendment)’ Act inasmuch as they have been 


In all these writ petitions the’ peti- ` 


à. 


1981 ` 


enacted in, furtherance of the. directive prin- 
ciples enshrined in Article 39 (b) of the Con- 
z stitution. . Before we advert’:to the several 
STE -points raised by the. learned counsel for the 
petitioners. in support of their plea it becomes 
necessary to. refer to the relevant Articles in 
the Constitution of India and some of the 
historical judgments rendered by the Supreme 
Court while considering the concept of basic 
structure with reference to Article 31-C and 
the effect of the. Constitution (Forty Second 
- Amendment) Act. 

‘6. Article 31-C as it existed prior to its 
amendment by the Constitution (Forty Second 
Amendment) Act is in the following terms: 


_ “Notwithstanding anything contained in 
Article 14, no law giving effect to the policy. 
of the State towards securing the principles 


specified in Clause (b) or Clause (c) of Arti- 


cle 39 shall be deemed to be void on the 
ground that it is inconsistent with, or takes 

¢ away or abridges any of the rights conferred 
by Article 14 or Article 19, and no law con- 
taining a declaration that it is for giving 
effect to such policy shall bé called in ques- 
tion in any Court on the ground that it does 
not give effect to such policy.” 


Article 31-C unamended was introduced by 
the Constitution (Twenty-fifth Amendment) 
Act, 1971 with effect from 20th April, 1972. 
The last clause of that article which gave 
conclusiveness to the declaration “no law con- 
taining a declaration that it is for giving 
effect to such policy shall be called in ques- 
tion in any Court on the ground that it does 
not give effect to such policy” was, struck 
down as invalid iñ Kesavananda’ Bharati Sri- 
padagalvaru v. State of Kerala, AIR 1973 SC 
1461. 
Constitution (Forty Second Amendment) Act, 
which came into force. in 1977, in Art. 31-C 
for the words letters and figures “the princi- 
ples specified in Clause (b) or Clause (c) of 
Article 39”, the words and figures ‘all or any 
of the principles laid down in Part IV’ are 
substituted, “This amendment was challenged 
in Minerva Mills Ltd. v. Union of India, AIR 
1980 SC 1789, on the ground that the said 
amendment affects the basic structure of the 
Constitution. Majority of their' Lordships 
held that Section 4 of the Constitution (Forty- 
Second Amendment) Act is ‘beyond the 
‘amending power of the Parliamient and is 
«w Void since it damages the basic or essential 
features of the Constitution and destroys its 
basic structure by a total exclusion of chal- 
lenge to any law on the ground that it is 
inconsistent with, or takes away or abridges 
any of the rights conferred. by Article 14 or 
Article 19 of the Constitution if the law. is 
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for giving effect to the policy of the State 
towards securing all or any of the principles 
laid down in Part IV of the Constitution. 
Bhagwati, J. however in‘a separate judgment 
held thus :— 

“But so far as Section 4 of the Constitu- 
tion. (Forty Second Amendment) Act, 1976 is 
concerned, I hold that, on the interpretation 
placed on the amended Article 31-C by me, 
it does not damage or destroy the basic 
structure of the Constitution and is within 
the amending power of Parliament and I 
would therefore declare the amended Arti- 
cle 31-C to be constitutional and valid.” 


In view of the majority judgment the amend. 
ment to Article 31-C by Section 4 of the 
Constitution (Forty-Second Amendment) Act, 
1976 has become invalid. In the present 


_ case we ‘have to examine whether See- 


tions 5 (2) and 7 (3) of the respective Ac- 
quisition -Acis are protected by the unamend- 
ed Article 31-C. Whenever such protection 
is, claimed, it is necessary for the Court to 
examine whether the law has been enacted 
for giving effect to the policy of the State 
for securing social justice, viz., securing any 
one or more of the directive principles, and 
only after being so satisfied after a judicial 
scrutiny the Court can accord the protection 
of the umbrella under Article 31-C to any 
such law. The question that would, there- 
fore, naturally arise is what is the type of 
judicial scrutiny that a Court can embark. 
In Kesavananda Bharati’s case AIR 1973 SC 
1461 it was unanimously, held that the only 
question open to judicial review under the 
unamended Article -31-C was whether there 
is a direct and reasonable nexus between the 
impugned law and the provisions of Art. 39 
(b) and (c). In Minerva Mill’s case AIR 
1980 SC 1789, Chandrachud, C. J. speaking - 
for the majority held thus: 

“Whether a law is adequate enough to 
give effect to the policy of the State towards 
securing a directive principle is always a, de- 
batable question and the Courts cannot set 
aside the law as invalid merely because, in 
their opinion, the law is not adequate enough 
to give effect to a certain policy. ‘In fact, 
though the clear intendment of Article 31-C 
is to shut out .all judicial review, the argit- ` 
ment of the learned Additional Solicitor 
General calls for a doubly or trebly extensive. 
judicial review than is even normally permis- 
sible to the Courts. Be, it be remembered 
that the power to enquire into the question 
whether there is a direct and reasonable 
nexus between the provisions of a law and 
a directive principle cannot confer ‘upon the 
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Courts ‘the power to sit'in judgment over the 
policy itself of the State. At the highest, 
Courts can, under Article 31-C satisfy them- 
selves as to.the identity of ‘the. law in “the. 
sense whether it bears direct and reasonable 
nexus with. a directive principle.. 
added). 

jn Bhim Singhji v. Union of India, AIR 1931 


SC 234, 274, Chandrachud, C. J. while dis- 
agreeing with Tulzapurkar, J. observed thus : 











(Emphasis 





. “The vice from which a provision here or 
a provision there of the Act may be shown 
to suffer will. not justify the conclusion that 
the Act is not intended to or does not by its 
scheme, in fact implement or achieve the 
purposes of Clauses (b) and (c) of Art. 39.” 
In_Kesavananda Bharati’s case (Supra) Ray, J. 
as he then was observed thus :— 


-“If a question arises as to whether a piece 
of legislation with such declaration has a 
nexus -with the Directive Principles in Arti- 
cles 39 (b) and (c) the Court can go into the 
question for the purpose of process of 
identification of the legislative measure on a 
consideration of the scope and object and 
pith and ‘substance of the legislation.” 


6-A. From these authoritative pronounce- 
ments of. the’ Supreme Court it can be 
gathered. that in considering the issue. viz., 
Whether the object of these Acquisition Acts 
is to give effect to a directive principle, what 
the Court has to ‘see is whether there is a 
direct “and reasonable nexus between the im- 
pugned law ahd ` the. directive principle 
enshrined in Article 39 (b). In arriving at 
a “conclusion whether there is such a reason- 
able nexus, the Court has to examine the 
object, the scheme and other provisions which 
reflect the policy of the State. It is also 
cautioned that the Court has’ to see whether 
iñ general there is nexus and that it cannot 
subject every provision to a miscroscopic ex- 
amination, 

7. We shall now canaider the various con- 
-tentions raised by the learned counsel for the 
petitioners. Sri V.. R. Reddy, the ` learned 
counsel for the petitioner in W. P. No. 3736 
of 1978. contended that ‘Article 39 (b) de- 
clares that tbe State shall direct its policy 
towards securing that the ownership and con- 
trol of the, material resources are’ so dis- 
tributed as best.. to subserve ‘the ‘common 
good, and’ by acquiring the’ ‘undertakings “this 
object is achieved, and that’ ‘any ather provi- 
sion providing for a distribution of the 
products has: no. nexu to’ this object. `Sri 
G. R. Subba Rayan the learned counsel for 
the petitioner in W. 
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P. 7127 of 1979. and . 


contended that: the ' object’ of: the present 
enactments is only ‘acquisition ` -oË the rights 
and -assets of: the “oil: cómpahies ‘and ` when 


once that object is achieved, any further right... - 


given. under. ‘the :Act to any oil ‘Corporation 
to exercise its- option and get a‘ renewal -of 
the lease compulsorily ‘is beyond- the scope 
and object of- thé’ Acts and therefore they 
cannot be saved by Article 31-C of the Con- 
stitution and the vires of the provisions of 
Séctions 5.(2) and (3) of the respective Ac- 
quisition Acts can be questioned as ‘they 
offend Articles 14 and`19 -of the Constitution. 
Yet another contention which is somewhat 
to. the same effect is that these provisions of 
Jaw cannot in any manner achieve the object 
mentioned in Article 39 (b) and therefore 
they do not’ bear any direct and reasonable 
nexus to the object and as such they can be 
questioned on the ground that. they offend 
Articles 14 and 19. Sri D. Reddeppa Reddy, 
the learned counsel, for one of the petitioners, 
comparing the preamble of the Burmah Shell 
Acquisition Act with that of the Caltex Ac 
quisition Act, contended that the words “also 
distributed” occurring in the first, part of the 
preamble of the Caltex Acquisition Act, do 
not occur in the same manner in the pre- 
amble of the other two enactments, and even 
assuming that the policy ‘of the State is to 
distribute the petroleum products also since 
there are no provisions at all in either of: 
these enactments providing for such. distribu- 
tion; Sections 5 (2) ‘and 7 (3) of the respec- 
tive enactments cannot be said ‘to bear any 
reasonable nexus to the object. i 


8. While considering these submissions we 
have ‘to see whether these enactments - reflect 
the policy , of. the State and. whether the 
enactments as a whole satisfy the test, viz., 
that it is meant to give effect to a directive ` 
principle and bears reasonable nexus to that 
object and the reasonableness is regarding 
the nexus. In this context it is also useful 
to bear in mind the observation made by 
Chandrachud C. J. in Minerva Mills case AIR 
1980 SC 1789, which is to the’ Follows 
effect :— - 

“The only question open to judicial review 
under the unamended Article 31-C was whe- 
there there is a direct: and reasonable nexus 
between the impugned law and the provisions 
of Article 39 (b) and (c).- Reasonableness is 
evidently regarding ihe nexus -and not regard- 
ing Ahe law.” . 


The preambles to the Esso Acquisition ` Act 
and the Burmah Shell: Acquisition Act are 
in the same words and: there iS no difference. 
The’ preamble undet the Esso Goa Act. 
reads thus:—- ~- notes 
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“An Act to provide for the acquisition and 
transfer of the right, title and interest of 
Esso Eastern Inc. in relation to its under- 
takings in India with a view to ensuring co- 
ordinated . distribution and utilisation of 
petroleum products distributed and marketed 
in India by Esso Eastern Inc. and for matters 
connected therewith or incidental thereto. 


Whereas Esso Eastern Inc., a foreign com- 
pany, is carrying on, in India the business of 
distributing and marketing petroleum products 
manufactured by Esso Standard Refining 
Company of India Limited and Lube India 
Limited, and has, for that purpose, established 
places of business at Bombay and other places 
in India; 

And whereas it is expedient in the public 
interest that the undertakings, in India, of 
Esso Eastern Inc. should be acquired in order 
to ensure that the ownership and control of 
the petroleum products distributed and 
marketet in India by the said company are 

' vested in the State and thereby so distributed 

as best to subserve the common good; (Em- 
phasis supplied). 
The last paragraph of the preamble to which 
emphasis has been supplied, reflects the policy 
of the State and also lays down that the acqui- 
sition is to ensure that the ownership and con- 
trol of petroleum products distributed and 
marketed in India by the said oil company 
are vested in the State and thereby so dis- 
tributed as best to subserve the common 
good. This policy is reflected in the rrovi- 
sions of the Act also. Section 3 lays down 
that on the appointed day the right, title and 
interest of Esso in relation to its under- 
takings in India, shall stand transferred to, 
and shall vest in the Central Government. 
Section 4 declares the effect of such vesting. 
Section 5 which has already been extracted 
provides that the Central Government shall 
be deemed to have become the lessee or 
tenant under certain circumstances. Sec. 11 
lays down that the provisions of the Esso Ac- 
quisition Act shall have overriding effect. 
Section 13 lays down that certain contracts 
shall continue unless terminated by the Cen- 
tral Government. These provisions are in- 
corporated verbatim in the Burmah Shell Ac- 
quisition Act also. In.the Caltex Acquisition 
Act the preamble is a little more elaborate, 
and the relevant portion reads thus :— 

“And whereas such acquisition is for 
giving effect to the policy of the State towards 
Securing the principle specified in Cl. (b) of 
-Article 39 of the Constitution as the owner- 
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ship and control: of the material resources of 
the community, to wit the petroleum products 
produced by the said Caltex Oil Refinery 
(India) Limited and marketed and distributed 
by the undertakings of the said Caltex (ladia) 
Limited, in India, would by reason of such 
acquisition become vested in the State and 
thereby so distributed as best to subserve the 
common good.” 


Section 3 of the Caltex Acquisition Act deals 
with the transfer and vesting in the Central 
Government of shares of the Caltex Oil Re- 
fining. Section 5 deals with the transfer and 
vesting in the Central Government of the 
undertakings of Caltex (India) in India, Sec- 
tion 6 declares the effect of such vesting. 
Section’ 7 which has already been extracted, 
is a special provision dealing with the rights 
and interests held by the Caltex before the 
‘appointed day and it is analogous to Sec. 5 
in the other two enactments. Section 13 lays 
down that the provisions of Caltex Acquisi- 
tion Act have overriding effect. Section 15 
empowers the Government to continue cer- 
tain contracts unless terminated. This is 
analogous to Section 13 in the other two 
enaciments. 


9. A careful perusal of these provisions. 
including Sections 5 (2) and 7 (3) of the re-i 
spective enactments would show that they; 
are very much necessary to give effect to the) 
object of the Act. There cannot be any 
doubt that the State Policy in enacting these 
Acts is only to give effect to the directivel- 
principles as enshrined in Article 39 (b) of 
the Constitution. The learned counsel for 
the petitioners could not seriously challenge 
the constitutionality of the Acts in general 
but they concentrated only on Section 5 (2) 
of the Esso Acauisition Act and of the 
Burmah Shell Acquisition Act, and Section 7 
(3) of the Caltex Acquisition Act, and con- 
tended that they do not bear any nexus to 
the object to be achieved under the Acts 
and that they are totally unrelated to the 
object. The preamble to each of these three! 
Acts makes it abundantly clear that the ac- 
quisition is for the purpose of securing 
ownership and control of the undertakings 
carrying on the business and distributing and 
marketing petroleum products so that they 
may be so distributed to subserve the com- 
mon good. But the contention however is 
that when once the undertakings are acquired, 
the object is achieved and any provision 
which gives another right to the Corporation 
to exercise its option in respect of the leases 
is totally unrelated to the object. Sri V.R. 
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‘Reddy argued that the words ‘are so distri- 
buted’ occurring in Article 39 (b) of the Con- 
stitution and im the. preambles to these’ enact- 
ments, only emphasise that the acquisition of 
ownership is meant. for distribution and when 
ance the. acquisition is completed the - object 
is achieved. It cammot. be gainsaid that the 
object underlying Article 39 (by of the’ Con- 
stitution is to see that the ownership and con- 
trol of the material resources of the com- 
munity are so distributed to subserve the 
common. good and that the operation of the 
economic. system: does not result in the con- 
centration of wealth and.means of produc- 
tion to the detriment of the community. At 
the same time. it must be. remembered that 
mere acquisition. cannot achieve this object. 
The distribution, of such acquisition is very 
much necessary to achieve the object under- 
lying the directive principle. As. pointed ont 
` by the Supreme Court in State of Karnataka 
v. Ranganatha Reddy, AIR 1978 SC 215, the 
word ‘distribution’ cannot be interpreted m 
a narrow manner. In the aboye case their 
Lordships, of the a Court held thus 
fat p. 250) :— 

' “The next question is ‘whether patioak 
tion can have nexus with distribution. Should 
we assign a narrow or spacious sense to this 
concept, Doubtless, the latter, for reasons so 
apparent and eloquent, “To distribute” > evel 
in its simple. dictionary meaning, is to ‘alfot, 
to divide into. classes or intd groups. and 
“distribution” embraces . “arrangement, classifi- 
cation, placement, disposition, apportionment, 
the way in. which items, a quantity, or the 
like, is divided or apportioned; the system of 
dispersing goods throughout a community’ 
(See Random House Dictionary). To classify 
and allocate certain industries or services oF 
utilities or articles between the private’ and 
the public. ‘sectors of the ‘national economy 
is to distribute those resources. Socialfy con- 
scious economists will find ittie difficulty m 
treating nationalisation of transport’ as‘a dis- 
tributive process for the ' good of the com- 
munity.” . 

If we apply ‘this ratio to the facts of the pré- 
isent case, the distribution of petroleum pro~ 
‘|ducts after acquisition of the undertakings is 
‘an integral part of the’ whole: social’ policy 
and scheme underlying the enactments which 
are enacted in pursuance of Art. 39 (by. In 
‘this view of the matter, the ‘provisions pro- 
viding for a proper “distribution. and supply 
jof the petroleum. products manufactured and 
marketed by these undertakings. ‘must be held 
to be very much necessary to achieve: the 
‘object. 

16. The Téartie? edunse?’ also” emntinded 
that the expression ‘material resources’ in 
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Article 39 (b) carries a particular meaning 
and should be confined only to natural 
sources and do not include petroleum pro- 
ducts (which are only manufactured) and 
hence the petroleum products cannot come 
within the meaning of. ‘material resources’. 
In the Chambers Twentieth -Century Dic- 
ead the meaning of ‘material is given, 
us :— 


; MATERIAL :— relating to matter; consist- 
ing of matter; being the substance of the 
thing; Corporal not spiritual; 


The learned counsel sought to contend: that 
the products that are sought to be distributed 
under Article 39 (b) should be ‘relating to 
matter’ and not the products manufactured 


. out of such resources. For instance, accord- 


ing to the learned counsel, land, mines, ete., 
are material resources and not the products 
that are produced or manufactured out of 
these matters. We are unable to agree. In 
the cases before us the petroleum products 
ate the material resources. It is needless to} 
say that they are so essential to the com- 
munity: at large and the State Policy m 
securing the ownership and control of these 
undertakings is obviously to distribute them 
as best fo subserve the comon good. In 
Black’s Legal Dictionary the meaning of the 
word ‘resources? is given as ‘money or any 
property that can be converted into supplies; 
means of raising money or supplies; capabili- 
ties of raising wealth or to supply necessary 
wants; available means or capability of any 
kind’. In State of Karnataka v, Ranghnatha 
Reddy, AIR 1978 SC 245, their Lordships 
while considering the scope of Art. 39 (b) 
observed : 


‘“And material resources of the community 
in the context of re-ordering the national 
economy: embraces all the -nafional wealth, 
not merely natural resources, all the privato 
and public sources of meeting material 
needs not merely public possessions. Every 
thing of value or use in the material 
world is material resource and the individual 
being a member of the community his re 
sources: are part of those of the community 
liwii Cede If a car factory is a material re 
source, why not cars manufactured? ‘Mate- 
rial’ ¢ may, cover everything. worldly and ‘re- 
sources’, according to: Random House Dic- 
tionary, takes in ‘the. Collective Wealth of a 
eountry or its means of ` producing. wealth 
money or any property that can be convert- 
ed inte money; assets’.” 

Therefore, the petrofeur products cannot be 
separated from: me endeiakine® -that are ao 
quired: - a z. 
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11. Sri G. R. Subbarayan appearing for 
one of the petitioners contended that the pre- 
amble, to the Caltex Acquisition Act itself 
specifies the requirements of Article 39 (b), 
and that Section 7 (3) does. not bear any 
direct nexus to the object. It is also his con- 
tention that only such of the provisions waich 
bear nexus to the declaration in the pre- 
amble, are saved and not other provisions. 
Sri V. R. Reddy also contended that some 
provisions in an enactment which receive the 
protection of Article 31-C can be questicned 
on the ground that they are unrelated to the 


object. Both the learned counsel referrec to 
certain observations of Bhagwati J. in 
Minerva Mills case AIR 1980 SC 1789. In 


paragraph 120 of his judgment the learned 
Judge observed thus‘(at p. 1856):-— - 


“Where, therefore, protection is claimed 
ia respect of a statute under the amended 
Article 31-C, the Court would have first to, 
determine whether there is real and sub- 
stantial connection between the law and a 
Directive Principle and the predomirmani 
object of the law is to give effect to sech 
Directive Principle and if the answer to rhis 
question is in the affirmative, the ‘Ccurt 
would then haveto consider which are the 
provisions of the law basically and -essentizlly 


necessary for giving effect to the Directive - 


Principles and give protection .of the amead- 
ed Article 31-C only to those provisions. The 
question ‘whether any particular provision of 
the law is basically and essentially necessary 
for giving effect to the directive principle, 
would depend to a large extent, on how 
closely and integrally such provision is con- 
nected with the implementation of the Direc- 
tive Principle. If the Court finds that a 
particular provision is subsidiary or incidertal 
or not essentially and integrally connec-ed 
with the implementation of the Directive 
Principle or is of such a nature that thorgh 
seemingly a part of the general design of “he 
main provisions of the statute, its dominant 
object is to achieve an unauthorised purpcse, 
it would not enjoy the protection of the 
amended Article 31-C and would be liable to 
be struck down as invalid if it violates Arti- 
cle 14 or 19.” 


No doubt the view of Bhagwati, J. was a 
minority view on the main issue but | these 
observations made by the learned Judge are 
generally accepted to be laying down the 
guidelines in examining the validity of cer- 
tain provisions of. an enactment receiving 
protection of Article 31-C. Section 5 (2) of 
the Esso Acquisition Act and the Burmah 
Sheil Acquisition Act and Section 7 (3) of 
the Caltex Acquisition Act, as already extract- 
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ed, give an. option to, the Corporations to, 
have the lease renewed on the same terms- 
and conditions on which the lease or tenancy 
was held ‘before the appointed day.. Before 
we proceed further it must be made clear that 
these provisions do not give scope for any 
perpetual lease as apprehended by the learned. 
counsel., The corporations can exercise this 
option only once on the.same terms and con- 
ditions on which the lease or tenancy was 

existing on the appointed day. = 


12. Now it remains to be seen whether 
these provisions are so unrelated to.the object 
of the Act or the dominant object of these 
provisions is to achieve an unauthorised pur- 
pose. The Statement of Objects and Reasons 
of the Caltex Acquisition Act shows that in 
implementation of the policy for progressively 
securing that the ownership and control ofi 
the production of the nation’s petroleum re- 





















so distributed as best io subserve the com-| 
mon good, the Government entered into 
negotiations with Caltex for acquiring 
hundred per cent of the shares of Caltex Oi 
Refining (ndia) Limited free of encum- 
brances and the undertakings in India of 
Caltex (india) Limited. An Ordinance was 
promulgated by the President on 30th Dec., 
1976 and the same was replaced by the pre-} 
sent Act. The Ordinance also provided for 
the continuance of the contracts entered into 
by the Caltex for any sale or supply in India. 
From this it can be seen that the supply of 
these products isan integral part of the State 
Policy. A’ perusal of the preamble as well 
as the other provisions in the other two 
enactments would also show ‘that the object 
behind the State policy was to have the 
ownership and control over 1 





are supplied with the same. By merely ac- 
quiring these undertakings the object cannot 
be achieved. It is a matter af common know- 
ledge that these undertakings bad entered 
into leases with numerous individuals in re- 
spect of the plots on which the supply pumps 
etc, were installed. Such pumps are very 
essential for distribution and supply of the 
products. Ali such leases and rights of 
tenancy were in ‘existence on the appointed 
day. Uniess sach leases are continued for 
reasonable time, the very object of acquisi-. 
tion of these undertakings will set defeated. 
Tf on the appointed day or soon: after many 
of the leases were abont to expire then ihe 
State which bas acquired these undertakings 


‘will be in a. difficult preion. melee the Cor- 
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porations created by the State are empower- 
ed to continue the leases or rights of tenancy 
for some more time. It is with this object 
that Section 5 (2) and Section 7 (3) of the 
respective Acquisition Acts are incorporated. 
Therefore, we have no doubt whatsoever in 
holding that these provisions are basically 
and essentially necessary for giving effect to 
the object of the State policy. It can by no 
stretch of imagination be said that the 
cominant object of these impugned provisions 
is only to achieve an unauthorised purpose. 


13. Yet another contention put forward 
by Sri Subbarayan in this context is that 
these provisions amount to colourable legisla- 
tion and are meant only to further the 
interests of tbe Corporation rather than to 
achieve the object of the directive principle 
inasmuch as they deprive the right of the 
persons {o deal with their property as they 
like. He also placed reliance on a decision 
of the Supreme Court in State of Bihar v. 
Kameshwar Singh, AIR 1952 SC 252. We 
are unable to agree with the learned counsel. 
As already mentioned, the policy of the State 
cannot be subjected to judicial scrutiny and 
what we have to see is whether these provi- 
sions bear reasonable nexus to the object, 
and so far as the nature of reasonableness is 
concerned it has to be viewed not only from 
the point of view of the person concerned, 
but also from the point of view of the State 
policy and the object that is sought to be 
achieved by the statute. In R. S. Joshi v. 
Ajit Mills, AIR 1977 SC 2279, Krishna 
Iyer, J., while disposing of a contention based 
on colourable legislation, speaking for the 
majority observed thus (at p. 2286) :— 


“If, forgetting comity, the Legislative 
wing charges the judicative wing with ‘colour- 
able’ judgments, it will be intolerably sub- 
versive of the rule of law. Therefore, we too 
must restrain ourselves from making this 
charge except in absolutely plain cases and 
pause to understand the import of the 
doctrine of colourable exercise of public 
power, especially legislative power .. .. .. 


A thing is colourable which is, in appearance 
only and not in reality, what it purports fo 
be. In Indian terms, it is maya. In the 
jurisprudence of power, colourable exercise of 
or fraud on legislative power or, more fright- 
fully, fraud on the Constitution are expres- 
sions which merely mean that the legislature 
is incompeient to ‘enact a particular law 
although the label of competency is. stuck 
on it, and.then it is colourable legislation. It 
is very important to notice that if the legisla- 
ture is competent to pass the particular law, 
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the motives which. impel. -it to pass the law 
are really irrelevant.” . 


If we examine the impugned ‘provisions from 
this angle, it cannot be said that they come 
within the meaning of colourable legislation, 
inasmuch as they have reasonable nexus to 
the object to be achieved and also since they 
are integral part of the scheme of the Act 
which is enacted in furtherance of the direc- 
tive principles. ; 


14. Sri V. R. Reddy while substantiating 
his plea that Section 5 (2) has no direct nexus 
and that it is only subsidiary in its nature, 
also relied on Akadasi Padhan v. State of 
Orissa, AIR 1963 SC 1047 and R. C. Cooper 
v. Union of India, AIR 1970 SC 564. Ac- 
cording to the learned Counsel, Section 5 (2) 
which infringes on the right of the citizens, 
does not constitute an essential or integral 
part of the monopoly of the State. A perusal 
of these decisions would show that their 
Lordships merely observed that if the law 
contains certain incidental provisions which 
are not essential and do not constitute an 
integral part of the monopoly created by the’ 
State then those provisions can be question-. 
ed. We have already held that these provi- 
sions form an integral part of the main enact- 
ments which receive protection of Art. 31-C. 
We accordingly hold that these three enact- 
ments receive the protection of Article 31-C 
of the Constitution and Section 5 (2) and 
Section 7 (3) of the respective enactments 
cannot be challenged. 


15. The next contention is that S, 5 (2) 
of the Esso Acquisition Act and the Burmah 
Shell Acquisition Act, and Section 7 (3) of 
the Caltex Acquisition Act, relating . to 
land come exclusively within the subjects on 
which the State is competent to legislate and 
that the Parliament cannot make any law 
on those subjects. According to the learned 
counsel Entry 6 of List III, viz., Concurrent 
List, comprises of transfer of property other 
ihan agricultural land; registration of deeds 
and documents. Entry 7 provides for con- 
tracts including partnership, agency, con- 
tracts of carriage, and other special forms of 
contracts, but not including contracts relating 
to agricultural land. Entry 42 enumerates 
the law relating to Acquisition and requisi- 
tioning of property. Referring to these 
Entries, the learned counsel contends that the 
leases by the three undertakings do not come 
within any one of these Entries and on the 
other hand they come. under Entry 18 of 
List II (State List), viz., Land, thatis to say, 
tights in or over land. land tenures including 
the relation of landlord and tenant, etc. and 
therefore it is only the. State Legislature that 
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can legislate on this subject. :-We are ‘unable 
to agree with the learned counsel. Entry 53 
of List I enumerates regulation and develop- 
ment of oi] fields and mineral oil resources; 
petroleum and petroleum products etc. Now 
the leases in question are intergrally connect- 
ed with the regulation of oil resources, petro- 
leum and petroleum products. It is well 
settled that if a statute is found in substance 
to relate to a topic within the competence of 
the Legislature, it should be held to be intra 
vires, even though it might incidentally trench 
on topics not within its legislative competence. 
Assuming for argument’s sake that these 
leases come within the State subjects, still if 
there is some overlapping or encroachment 
to some extent by the Centre the provision 
cannot be struck down on that ground un- 
less it is shown that it is a colourable legisla- 
tion. In A. S. Krishna v. Madras State, 
AIR 1957 SC 297 the Supreme Court ob- 
served that the constitutionality of the laws 
made by the Centre and the State come up 
for decision time and again, and therefore to 
decide whether an impugned legislation is 
intra vires, the doctrine, that regard must be 
had to its pith and substance, has to be ap- 
plied. In Chaturbhai v.- Union of India, 
AIR 1960 SC 424, their Lordships of the Su- 
preme Court held thus (at p. 428):— 


“In every case where the legislative com- 
petence of a legislature in regard to a parti- 
cular enactment is challenged with reference 
io the entries in the various lists, it is neces- 
sary to examine the pith and substance of the 
Act and if the matier comes substantially 
within an item in the Central List it is not 
deemed to come within an entry in the Pro- 
vincial List even though “the classes of sub- 
jects looked at singly overlap in many re- 
spects”. It is within the competence of the 
Central legislature to provide for matters 
which may otherwise fall within the com- 
petence of the Provincial legislature if they 
are necessarily incidental to the effective 
legislation by the Central legislature on a 
subject of legislation expressly within its 
power.” 


We have already examined the scope of the 
Acts and we have also held that the impugned 
provisions have a direct nexus and they form 
integral part of the scheme of the Acts. We, 
therefore, reject the contention that the 
Parliament is not competent to legislate these 
provisions. 


16. Another common contention in these 
writ petitions is that Sections 5 (2) and 7 (3) 
of the respective Acts offend Articles 14 and 
19 of the Constitution. This argument has 
been put forward. on the assumption that 
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these enactments do not receive .the protec- 
tion -of Article 31-C.: We have already held 
that these enactmenis including these two 
provisions of law fully receive the protec- 
tive umbrella of Article 31-C. However, 
since the learned counsel have taken pains 
to argue this aspect at length, we shall briefly 
refer to the same. In considering this ques- 
tion whether these provisions offend Arti- 
cles 14 and 19 of the Constitution, it is use- 
ful to bear in mind the following. observa- 
tions of the Supreme Court in Kasturi Lal 
Lakshmi Reddy v. State of Jammu and Kash- 
mir, (1980) 4 SCC 1: (AIR 1980 SC 1992) (at 
p. 2000 of ATR) :— 


“The directive principles concretise and 
give shape to the concept of reasonableness 
envisaged in Articles 14, 19 and 21 and 
other articles enumerating the fundamental 
rights. By defining the national aims and 
the constitutional goals, they set forth the 
standards or norms of reasonableness which 
must guide and animate governmental action. 
Any action taken by the Government with a 
view to giving effect to any one or more of 
the directive principles would ordinarily, 
subject to any constitutional or legal inhibi- 
tions or other overriding considerations 
qualify for being regarded as reasonable, 
while an action which is inconsistent with or 
runs counter to a directive principle would 
prima facie incur the reproach of being un- 
reasonable.” 

Their Lordships also observed thus :— 

“But one basic principle which must guide 
the Court in arriving at its determination on 
this question is that there is always a pre- 
sumption that the Governmental action is 
reasonable and in public interest and it is 
for the party challenging its validity to show 


that it is wanting in reasonableness or is not 


informed with public interest. This bur- 
den is a heavy one and it has to be 
discharged to the satisfaction of the Court by 
proper and adequate material. The Court 
cannot lightly assume that the action taken 
by the Government is unreasonable or without 
public interest because, as we said above, 
there are a large number of policy considera- 
tions which must necessarily weigh with the- 
Government in taking action and therefore 
the Court would not strike down govern- 
mental action as invalid on this ground. un- 
less it is clearly satisfied that the action is 
unreasonable or not in public interest” 

It is firstly contended that under S. 5 (2) and 
under Section 7 (3) of the respective. enact- 


“ments the leases -have to be compulsorily re-. 


newed. if the Corporations exercise their de- 
sire to do so, and that there is a discrimina- 
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tion between ‘the leases contemplated under 
these provisions: and the other contracts 
covered by Section .13 of the Esso -Acquisi- 
tion Act and under the analogous provision, 
viz.,.Section 15- of: the Caltex Acquisition 
Act. These two sections lay down that every 
contract entered into by these undertakings 
for any service, sale or supply, and in force 
immediately before the appointed day, shall, 
unless terminated within certain time, con- 
tinue to be in force. Sub-section (2) in. each 
of these provisions lays down that the Cen- 
tral Government may, if: itis satisfied that 
any such contract is onerous or has been 
entered intoin bad faith oris detrimental to 
the interests of that Govt, or the Govern- 
ment company, terminate the same by order 
in writing after giving an opportunity to the 
party of being heard. The learned counsel 
rélying ‘on these provisions contended that ‘the 
contracts under Sections 13 and 15 of the 
respective enactments are differentiated from 
the leases covered by Sections 5 and 7 and 
therefore there is discrimination. We see no 
force in this submission. The, leases under 
Sections 5 and 7 of the respective enactments 
form a separate class based on - intelligible 
differentia. We have already held that these 
provisions have a reasonable nexus to.. the 
object to be-achieved. The learned, counsel 
however contends that there is certain amount 
of arbitrariness involved inasmuch as the 
Central Government is given an arbitrary 
power to pick and choose some lessors and 
require them to refiew the leases. In other 
words, according to the learned counsel there 
are no ‘guidelines as to how the Central Gov- 
ernment should exercise its power under 
these provisions. Another argument advanced 
is that under these provisions persons dif- 
ferently situated also are treated alike. Ac- 
cording to the learned ‘counsel the leases 
may expire on different dates—some may ex- 
pire immediately ‘after the appointed day and 
some may subsist for a longer time — and 
yet all of them can be asked to renew with- 
out any differentia and in this view also these 
provisions offend Article 14. In State of 
Gujarat v. Shri Ambica Mills, AIR 1974 SC 
1300, their Lordships while considering such 
a contention, observed thus (at p. 1313) :— 
“A reasonable classification is one which 
includes all who are similarly situated and 
none who are’ not. The question then is: 
what does the phrase ‘similarly situated’ 
mean. The answer to the question is that 
that we must look beyond the classification 
to the purpose of the law. A. reasonable 
classification is one which includes all per- 
sons who are similarly situated with respect 
to the purpose of the law. “The purpose ‘of 
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a law: may be either the elimination of a 
public mischief or the achievement of some 
positive public good.” . 


So, what we have to see is whether a classifi- 


cation is reasonable and meant for achieving 
the purpose of law. `The contention of the 
learned counsel that the persons differently 
situated are treated alike cannot be accepted 
inasmuch as all the leases existing on the ap- 
pointed day aré broadly classified into one 
category. Therefore, the classification is 
founded in intelligible differentia. In R. C. 
Cooper v. ‘Union’ of India, AIR ‘1970 ı SC 


564 their Lordships observed as follows (at 


p. 602) :— 


“The fest of permissible classification under 


an Act lies in two cumulative conditions (i). 


classification under the Act must be found- 
ed on an intelligible differentia distinguishing 
persons, transactions. or things grouped 
together from others left -out of the group; 
and (ii). the differentia has a rational relation 
to the object songit: to be achieved by- the 
Act.” 

Their Lordships ates observed that “Provided 
the classification is based of some intelligible 
ground, the Courts will not’ strike down that 
classification because in the view of the Court 


it should have proceeded on some other 


ground,.or should have included the class 
selected for special treatment some other per- 
sons objects or transactions which are not 
included by the Legislature. The Legislature. 
is free to recognise the degree of harm and 
to restrict the operation of a law only to 
those cases where the need is the clearest. 
The Legislature need not extend the regula- 
tion of a law to all cases it may possibly 
reach, and may make a classification, found- 
ed on practical grounds of. convenience. 
Classification to be valid must, however, dis- 
close a rational nexus with the object sought 
to be achieved by the law which makes the 
classification.” As regards the contention 
that there are no guidelines we have to ob- 
serve that Section 5 (1) of the Esso, Acquisi- 
tion Act and the Burmah Shell Acquisition 
Act, and Section 7 (1) of the Caltex Acquisi- 
tion Act broadly lay down that in respect of 
all the leases and rights of tenancy held by 
the companies, the Central Govt. shall, on 


and from the appointed day, be deemed to 


have. become the lessee or the tenant. It has 


already been noticed that the object of the 


Acts itself is to take over these undertakings 
in pursuance of a directive principle. When 
once on the appointed day the Central Gov- 


ernment became the lessee or the tenant,. 


then under Section’ 5 (2) or 7. (3) of the re- 


spective ‘enactments the Central’ Government: 


oo 


a 
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on ihe expiry of the term of any lease, may 
require the lessor to renew the lease or the 
right of tenancy. In exercising such option, 
no doubt the discretion lies with the Cor- 
porations, but having regard to the nature of 
the business and undertakings the officers 
who have to exercise this option are naturally 
expected to do the same in a reasonable and 
proper manner depending upon the exigencies. 
Having regard to the nature of the discretion 
that is to be exercised under Sections 5 (2) 
and 7 (3) of the respective Acts it is not 
necessary that there should be further guide- 
lines. Wherefore, on this ground the. classifi- 
cation cannot be questioned. For these rea- 
sons, we cannot accept the contention that 
Article 14 of the Constitution is offended. 


17. As regards the infringement of Arti- 
cle 19 (1) (g) the submission is that Sec- 
tion-5 (2) of the Esso ‘Acquisition Act and 
the Burmah Shell Acquisition Act, and Sec- 
tion 7 (3) of the Caltex Acquisition Act im- 
pose the restriction on the lessors to carry 
on trade or business on their plots of land. 


It is submitted that by making the renewal of ` 


the leases compulsory. under these provisions, 
the lessors:are deprived of their right guaran- 
teed under Article 19 (1) (g). Here again 
as obseved by the Supreme Court in Kasturi- 
lal Lakshmi Reddy v. State of Jammu and 
Kashmir, (1980) 4 SCC 1 ::(AIR 1980 SC 
1992) the Court has to‘ carefully consider whe- 
ther the restriction imposed is unreasonable 
or without public interest. Having regard to 
the object behind the ‘three Acquisition Acts 
in the present case, the restriction imposed 
cannot be said to be unreasonable. We have 
already held that Sections 5 (2) and 7 (3) do 
not create prepetual. leases. They only lay 
down that if the Corporations in. certain 
cases exercise their opinion then the lessor has 
to renew his lease. To that extent there is 
some statutory compulsion resulting in the re~- 
striction on the rights of the lessors. As ob- 
served by the Supreme Court in Messrs. 
Dwaraka Prasad v. State of U. P., AIR 1954 
SC 224, “The phrase ‘reasonable restriction’ 
connotes that the limitation imposed upon a 
person in, enjoyment of a right should not be 
arbitrary or of an excessive nature beyond 
what is required in the interest of the pub- 
lic.” In the instant case however, it cannot 
be said that even if there is a restriction it 
totally takes away the rights guaranteed under 
Article 19 (1) (g) of the Constitution. 


. 18. Sri G. R. Subbarayan also contended 
that the impugned provisions offend -Art. 21 
of the Constitution inasmuch as these provi- 
ions ultimately result in the curtailment of 
the lessors’ personal liberty which includes 
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their right to put these plots of land to what : 
‘ever use they. like. In Maneka Gandhi v. ; 
Union of India, AIR 1978 SC ‘597 ‘at 623, 
Bhagwati J., speaking for the majority held: 


“71g a law depriving a person of ‘personal 
liberty’ and prescribing a procedure for that 
purpose within the meaning of Article 21 has 
to stand ‘the test of one or more of the 
fundamental rights conferred under Arti- 
cle 19 which may be applicable in a given 
situation, exhypothesi it must also be liable 
to be tested with reference to Article 14.” 
Relying on the ratio laid down in this case, 
the learned counsel contended that the res 
striction, viz., that the lessors bave to exe 
cute the leases at the option of the lessors, 
not only affects Articles 14 and 19 but also 
result in the infringement of Article 21. It 
is true that the right of personal liberty is a 
bundle of many other rights like freedom to 
enter into contract, freedom to move about, 
freedom of expression, freedom to carry on 
trade etc. As Blackstone observed personal 
liberty consists in the power of locomotion, 
of changing situation, or moving one’s person 
to whatever place one’s: own inclination may 
direct, without imprisonment or restraint, un 
less by due course of law. The right to per- 
sonal security and the right to personal liberty 
have been recognised and termed as natural 
which no doubt are embodied in Article 21 
of the Constitution, but the question is whe- 
ther every act which is rather peripheral to 
this fundamental right gets the protection of 
Article 21. In Menaka Gandhi’s case, AIR 
1978 SC 597 at 623, Bhagwati, J., after exam- 
ining several judgments of the Supreme, Court, 
held thus: >- F 

“The law must, therefore, now be taken 
to be well settled that Art. 21 does not ex- 
clude Article 19 and that even if there is a 
law prescribing a procedure for depriving a 
person of ‘personal liberty’ and there is con- 
sequently no infringement of the fundamental 
tight conferred by Article- 21, such law in so 
far as-it abridges or takes away any funda- 
mental right under Article 19 would have to 
meet the challenge of that article.” 
‘Therefore, there is no escape in the present 
case from testing this contention of the learn- 
ed counsel on the anvil:.of Article 19. We 
have already held thai Article 19 is not in- 
fringed for two reasons, viz., that the Acqui- 
sition Acts in question received the protec- 
tive umbrella of Art. 31C; and even other- 
wise, the restrictions made are reasonable and 
bear reasonable nexus to. the object that is 
sought to be. achieved, ` 
f 19. -Sri Subbarayan however relied on two 
decisions viz., Ail India Bank Employees’ As- 
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sociation v. The National Industrial Tribunal 
(Bink Disputes}, Bombay, AIR 1962 SC 171, 
and Sakal Papers (P.} Ltd. v. Union of India, 
AIR 1962 SC 305. These decisions are dis- 
iinguishable as they do not have a direct 
bearing on the question. They mainly ‘deal 
with inter-relationship of clauses (a) to (g) 
of Article 19 (1). That apart, there cannot 
be any manner of doubt that Sections 5 (2) 
and 7 (3) of the respective enactments have 
no diréct impact on Article 21 of the Consti- 
tution. . In Maneka Gandhi’s case, AIR 1978 
SC 597 at 623, Bhagwati, J., has referred 
to.these decisions and also to A. K. Gopalan 
v. State of Madras, AIR 1950 SC 27, and 
observed thus : 


“Since “the direct and immediate effect of 
the order” would be to restrain a newspaper 
from publishing any number of pages for 
carrying’ its news and views, which it has a 
fundamental right- under Article 19 (1) (a) 
to do, unless it raises the selling price as 
provided in the schedule to the order, it was 
held by this. Court that the order was viola- 
tive of the right of newspapers guaranteed 
by Article 19 (1) (a). Here again, the em- 
phasis was on the direct and inevitable effect 
of the impugned action and form or subject- 
matter.” 


If we apply this test to the instant case, it 
cannot be said that if. the lessors are made 
toenter into fresh leases that directly and in- 
evitably infringes. the fundamental right’ of | 
personal liberty. In Maneka Gandhi’s case. 
AIR 1978 SC 597, the majority ultimately 
took the view that the impugned order neec 
not be interfered with having regard to the 
fact that such an order was made because 
in the opinion of the Central Governmeni 
the presence of the petitioner was necessary 
for giving evidence before the Commission 
of Inauiry and that if the petitioner was al- 
lowed to leave India that might frustrate or 
impede the progress of the inquiry. In the case 
before us, the renewal of the leases for one 
more term is only to achieve the object of 
the State policy. We have already held that 
Articles 14 and 19 are not infringed and we 
are unable to appreciate the argument of the 
learned counsel that these provisions in any 
manner affect Article 21 of the Constitution 
in the manner contended by the learned 
counsel, 


20. It is lastly contended that Section 5 (2) 
of the Esso Acquisition Act and the Burmzh 
Shell Acquisition Act and Section 7 (3) of 
the Caltex- Acquisition: Act cannot amount to 
law since they are not in the nature of a 
‘mandate. The controversy whether law 


should essentially follow and not lead, or 
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‘whether law should be a determined agent in 
the creation of new norms, is age old. In 
Dias Jurisprudence, Fourth Edition, Austinian 
theory has been referred to, and the relevant 
passage reads thus: i 

“Like Bentham, Austin believed that “law” 
is only an aggregate of laws, and he defined 
a law in its'most comprehensive signification 
as “a rule laid down for the guidance’ of an 
intelligent being by an intelligent being having 
power over him.” He then distinguished be~ 
tween “laws properly so-called” and laws im- 
properly so called. “The former are “general 
commands” addressed to the community at 
large and enjoin classes of acts and forbear- 
ances, they are also continuing commands.” 


The learned counsel drawing inspiration from 
this passage, sought to contend that Sec- 
tions 5 (2) and 7 (3) are not in the nature 
of general commands and that on the other 
hand they only provide that leases should be 
executed only when it is desired by the Oil 
Corporations and therefore they do not 
tantamount to law. We see no force in this 
submission. ‘As pronounced by Blackstone, a 
law and a particular command are disting- 


_ uished in the following manner; “A law obli- 


ges generally the members of a given com- 
munity, or a law obliges generally person of 
a given class. A particular command obliges 
a single person or persons, whom it deter- 
mines individually. Most general in a two- 
fold manner as enjoining or forbidding com- 
munity, or, at least, or sorts; and as binding 
the whole community, or at least, whole 
classes of its members.” In Austin’s Juris- 
prudence, (2nd Edition, Vol. 1, page 18) we 
come across a passage wherein an explicit 
distinction between “laws” and “particular 
commands” is made. According to the learn- 
ed author, where a command obliges generals 
ly to acts or forbearances of a class, the 
command is a law of rule. But where it obli- 
ges to a specific act or forbearance, a com- 
mand is occasional or particular. 


21. We have already discussed and held 
that Sections 5 (2) and 7 (3) of the respective 
enactments are integral part of the enactments 
and they are very much necessary to achieve 
the object, and they apply in general to all 
the subsisting leases on the appointed day. 
They cannot be taken in isolation to examine 
whether they amount to law or not. Further, 
it must also be remembered that the whole 
gamut of the argument has been that these 
provisions which form part of an enactment 
ate affecting the fundamental rights. That 
being so, the learned counsel again in the 
same breath cannot be:heafd to say that these 
provisions do not amount to law. 
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21A. Before parting with the argurrents 
touching on Articles 31C,.14 and 19 of the 
Constitution, we may point out. that we are 
supported in our view by an unreported de- 
cision of a Division Bench of the Madhya 
Pradesh High Court in Misc. Petition No. 881 
of 1978, D/- 7-10-1980: (Since reported in AIR 
1981 Madh Pra 123) (Manohar Singh v. Tal- 
tex Oil Refining (India) Ltd.). Before the 
learned Judges the, provisions of the Caltex 
Acquisition Act were questioned. There also 
the petitioners were owners of plots of .and 
leased out; and one of the contentions was 
that Section 7 (3) of the Caltex Acquistion 
Act is unconstitutional being violative of Arti- 
cles 19 (1) (£) and [4 of the Constitudon. 
The Division Bench held that the said Actin 
general is protected by Article 31C of the 
Constitution and that the provisions of the 
Act cannot be deemed to be void on the 
.ground that they take away or abridge any 
of the rights conferred under Articles 14 and 
19. 

22. We, therefore, observe that this judg- 
ment of the Division Bench of the Madhya 
Pradesh is directly on the point. 

W. P. No. 2332 of 1978 


23. In this Writ ` petition the facts 
are slightly different and the rain 
contention is that the lease ‘in quwes- 


tion expired before the appointed day and 
therefore the petitioner cannot be compe led 
to renew the lease under Section 5 (2) of the 
Esso Acquisition Act. . i 

24, To appreciate this contention it is 
necessary to note some more facts. The peti- 
tioner is the owner of premises bearing CIB 
Plot No.. 88 situated at Pheel-Khana in 
Hyderabad, admeasuring 371 square yards. 
His father leased out the said plot to Standard 
Vacuum Oil Company under a lease deed 
D/- 8-4-1958 for a period of ten years, or a 
monthly rent of Rs. 125/-. There was a clamse 
in the lease-deed providing for renewal of 
the lease for a further period of ten years by 
the landlord at the request of the tenant, tut 
at an increased monthly rent of Rs. 150/-. 
During the subsistence of the lease, the peti- 
tioner’s father died in 1961 and the petitiorer 
became the owner and has been the lesser. 
In 1963 the Standard Vacuum Oil Compaay 
was converted into Esso Standard Eastern In- 
corporation and the lease however continued 
and the same expired on 31-12-1967. The 
Esso Company desired a renewal but thre 
petitioner was not willing. There was pro- 
tracted correspondence and the advovcate for 
the lessee-company persuaded the petitioner 
by bis letter, dated 31-5-1969 to accept the 
renewal of the lease for a further period of 
ten years and it was agreed that the clause. 
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for further renewal should be deleted. The 
petitioner however gave a reply dated 9-6-1969 
through his advocate stating that there should 
be a. further clause that the petroleum com- 
pany would deliver vacant possession of the 
site after the expiry of the term. The lessee 
agreed to the same, but the formalities were 
not complied with and the lease was not re- 
newed. While matters stood thus, the Esso 
Acquisition Act was passed and it came inte 
force on 14-3-1974. In the year 1976 the 
Esso Oil Company became a Corporation 
under the style of ‘Hindustan Petroleum Cor- 
poration’ and has been carrying on business 
activity. The petitioner however got a notice 
issued through his advocate stating that the 
2nd respondent should vacate the premises 
by 31-12-1977 as agreed upon in the corres- 
pondence. The 2nd respondent, however, 
purporting to exercise its option under Sec- 
tion 5 (2) of the Esso Acquisition Act, issued 
a notice that the petitioner should renew the 
lease for a further period of ten years com- 
mencing from January, 1978. Under these 
circumstances the petitioner has filed this 
Writ Petition. 

25. From the above facts it can be seen 
that the lease expired on 31-12-1967. Though 
there was some correspondence about the 
renewal of the lease, the same was not renew- 
ed. But admittedly the 2nd respondent has 
been paying the monthly rentals and the peti- 
tioner has been receiving. the same. The con- 
tention of the petitioner is that on the ap- 
pointed day, viz., 14-3-1974 there was no sub- 
sisting lease and therefore the question of 
the 2nd respondent exercising its option 
under Section 5 (2) does not arise. The 
learned counsel for the petitioner also con- 
tended that even if it is construed that the 
2nd respondent continued to be the tenant, 
it will be only a tenant holding over and as 
provided under Section 106 of the. Transfer 
of Property Act such tenancy shall be deem- 
ed to be from month to month and is termi- 
nable by issuing fifteen-days notice. The 
learned Advocate General appearing for the 
2nd respondent-Corporation however contend- 
ed that by virtue of Section 1i of the Esso 
Acquisition Act the other provisions of the 
said Act shall have overriding effect on other 
laws. It is also contended that by virtue of 
Section 5 (1) of the Esso Acquisition Act the 


_ Tight of tenancy shall be deemed to have been 


transferred and the 2nd respondent on ex- 
piry of the term of such right to tenancy can 
exercise its option for a‘further renewal of 
the tenancy. We shall presently examine 
these rival contentions. 

26. . Section 3 of the Esso Acquisition Act 
lays down that on the appointed day, the 
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right, title.and interest of Esso shall stand 
transferred to and shall vest in the Central 
‘Government, Section 4, as. already mention- 
ed, enumerates the effect of. such vesting and 
makes it clear that all: rights. and interests 
arising out of any property in the possession 
or in the control of the Esso, in relation to 
` its undertakings. in India, shall also be. deem- 
ed to include in the undertakings thus trans- 
ferred. Section.5, which has. already been 
extracted, shows that the Central Govern- 
ment:shall on and from the appointed day 
-be deemed. to have become the lessee or ten- 
ant in respect of any lease or under any 
right of tenancy. held by Esso on the ap- 
pointed day. . Therefore, the question . that 
remains to be seen is whether the Esso com- 
pany has the right of tenancy on. the ap- 
pointed’ day. Though the original lease ex- 
‘pired on 31-12-1967, no. fresh lease was. exe- 
cuted. The 2nd -respondent. however con- 
tinued as a tenant. and the rents were duly 
received: by , the petitioner from the. 2nd 
respondent. Therefore, there cannot be.. any 
‘doubt that tenant continued. In ‘Maneklal 
Mansukhbhai v. Hormusji Jamshedji Gin- 
‘walla & Sons, AIR 1950 SC 1, their Lord- 
‘ships held that where the terms of a lease 
‘agreed to be granted are contained in ` the 
correspondence, the same -can be looked into 
‘for finding whether there was. acceptance in. 
-writing under which the contract ‘to transfer 
‘the land was effected. It is further held: (at 
p. 4) 

` “Fhe High Court was in error ane ‘it‘held 
that the correspondence summarised’ in 
Ex. 181 could not be treated’ as evidence: of 
the contract and that its’ terms could not be 
‘reasonably deduced: from’ this document, It 
is no doubt true that Ex. 181’ is merely se- 
condary evidence of the agreement of lease 
‘but it is equally true. that it is very reliable 
piece of secondary evidence coming “as it 
does from Government records. It furnishes 
proof of the fact that there was an accept- 
ance in writing under which the contract to 
transfer the’ survey numbers in suit by way 
of ‘lease was effected by the Talukdari ‘Settle- 
ment: “Officer in favour of Manilal Maganlal,” 


Their Lordships also: observed : 


“A formal lease is. not necessary to attract 
-the application of Section 53-A, T: P. Act. 
All that is required is. that an agreement. in 
writing signed. by -the transferor, can be 
gathered from the evidence. The: correspon- 
dence; mentioned in Ee 181 nee establishes 
thai. fact.” -- 


From the above decision, it ‘can’ es Seem that 
under certain’ circimstances the correspon- 
‘dencé: “also can‘ be looked into: The notice 
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issued by the petitioner through his counsel 
some time in the year: 1977 shows that there 
was no lease: deed as such, but a renewal of 
the term of the lease was agreed upon. Ad- 
mitiedly the lease expired on 31-12-1967 and 
there was some correspondence going on. The 
petitioner -has however. been receiving the 
tents, In the abovementioned notice in para- 
graph 3 it was mentioned thus:— 

-“But for some reason or the other the re 
newal of the document could not be execut- 
ed: The said corporation. continued! in. pos- 
session till the end of June, 1974, thereafter 
your Corporation seems to have taken over 
‘business. of the said company.” 

27. In paragraph 4 it is stated as fob 
Tows:— Š 

“The renewed term of. Jease would expire 
On 31-12-1977 and you are not entitled to 
any further extension of time nor is my 
client inclined to grant any extension of time.” 
These: recitals show that the 2nd respondent 
was permitted to: continue as a tenant. There- 
fore, such a right of tenancy in favour of the 
2nd. respondent existed on the appointed day 
and therefore, if the 2nd respondent exer- 
cises its option under Section. 5: (2). the. right 


to tenancy has to- be renewed on. the same 


terms and: conditions and we declare ac- 
cordingly, But this right is of course sub- 
ject to the other contention of the petitioner 
that the tenant continued. merely as a tenant 
holding over for he commilted default. in 
complying -with the conditions: of the lease 


and was. consequently disentitled to- the. rene . 


wal of. the lease or right to tenancy. 


28. The learned counsel for the: petitioner’ 


contends that fiom: the correspondence as 
well as the surrounding circumstances. it can 


‘be. gathered that the conditions: in clause 3 (d) 
of the original lease deed which expired on 


31-12-1967, have not been. duly complied with 
by the- 2nd respondent subsequently, and 
eyen -assuming that. there was a right of ten- 
ancy, there is no: question ‘of implied rene- 
wal of the: right of tenancy, In clause 3 (d) 
of the*lease deed: dated: 31-12-1967 it is: men- 
tioned, that there- can :be! a further renewal 
of ‘the: lease, provided: ‘there was. no- breach 
or non-observance. of any’ of the covenants 
on the part. of. the tenani. The learned 
counsel invited our--attention. tœ some of the 
notices: issued on behalf of the petitioner 
stating. fhat there: were certaim breaches com 
mitted by thé. 2nd. respondent-tenant. He 
further contended -that in. wiew of the non 
observance of the conditions: the: 2nd. respon 
‘dent could: not have: ‘asked! for renewal as 
provided under Clause 3-¢d) of the lease’ deed 
and if the 2nd respondent was allowed to 
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continue as a tenant it was only as a temant 
holding over, and if at all the 2nd respon- 
dent claims renewal of the tenancy exercis- 
ing its option under Section 5 {2) of the Esso 
Acquisition Act, it can, only-. be subject to 
such terms and conditions and.no more: The. 
learned counsel for the 2nd respondent bow- 
ever disputed that the conditions. o the ledse- 
were not duly observed. vs os 


29. From what has been stated above, it 


can be seen that though the lease deed expir-. 
çons, 
tinned. as a tenant subject to the same terms. 


ed on 31-12-1967 the 2nd respondent. 


and conditions. The correspondence however 
shows that there have been disputes atout 


the due observance of the terms: of the Jease’ 


by the lessee including the delay in payment 


of rentals.: ‘Thus, there is a dispute atout. 


the due observance of the conditions by the 
2nd respondent while it continued as.a- ten- 
ant. If the averments in the correspondence 
are to be believed, it has.to be held that there 
was such. non-observance;.and if so, the con- 


tinuance of the 2nd respondent as a terant, 
cannot be by virtue of renewal provided for 


under Clause 3 (d) of the lease deed and at 
the most it must have been continuing æ-a 
tenant holding over and. a renewal umler 
Section 5 (2) of the Esso Acquisition Act can 
be only on the same basis. However,. this 
is a disputed question of fact without resciv- 
ing which we cannot give any relief to the 
petitioner, and we think these writ procesd- 
ings are inappropriate to go into these disput- 
ed questions of fact. It is open to him to 
pursue his remedies in a civil Court. 


30. In the result, all the writ petitions cre 
dismissed. No costs. Advocate’s fee Rs. 259/- 
in each. (Order of the Court pronounced sy 
Madhava Reddy, J.) 


31. The points arising in this case haye 
been disposed of in view of the dicta laid 
down by the Supreme Court. No substan 
tial question of law as requires the consid- 
eration of the Supreme Court survives. We 
are unable to certify that it is otherwise a 
fit case for grant of leave to appeal to Sup- 
reme Court. Leave refused. : 


Petitions dismissed. 
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ALLADI KUPPUSWAME C.: J. AND | 
RAMANUJULU NAIDU, J. 
‘y. Vijaya” Prasada Rao, ‘Appellant v. State’ 
Transport Appellate Tribunal, Hyderabad and* 
others, Respondents. _. 


. Writ. Appeal No. 93. of: 1981, D/- 3- 3-1981. * 


` (A) Andhra Pradesh: Motor. Vehicles Rules 
(1948), R.2412 (ii) (a) Gi) — Applicant hav- 
ing temporary permit — This does not make. 
him ineligible for being awarded marks under” 
the head of sector guaiineano AIR 1975 SC 
818, Fol. -> va ne (Para, 2) 
(B) Andhra Pradesh Motor Vehicles Rules, 
(1948), ’ R.- 212 € a) (i), Proviso Ap- 
Plicability — Party’ ‘contending that under the 
above proviso ‘ other party is not entitled to 
marks under the head of ‘sector qualification’: 
which he’ is ordinarily’ entitled to — Burden 
is on him to show that the other party comes: 
under the proviso — Party not placing any’ 
evidence fo discharge that burden — Proviso: 
held not applicable — Other party held’ en-’ 
tifled to marks under ‘sector qualification’. 
(Para 3) 
‘oO Constitution of India, Art. 133 — Leave 
to appeal to Supreme Court — Case involv- 
ing no substantial question of law of ' general 
importance — Leave would not be granted. . 
(Para 4) 
Cases Referred 3. Chronological Paras 
AIR 1975 SC 818 - ; 1 


M. V.- Ramana Reddy, for Appellant; 
E. P. K. Sikhamani, for Respondent No. 3. 

KUPPUSWAMI, C. J.:— The appellant, 
the 3rd respondent and others applied for the 
grant of a pucca stage carriage permit ‘on the 
fair weather route Nandanavanam to Sanam- 
pudi Via Singarayakonda’ and Kanumalla. 
The appellant was applicant No. 5 and the 
3rd respondent was applicant No. 2 before 
the Regional Transport Authority. The Re- 
gional Transport Authority granted the per- 
mit to the appellant, who was applicant No. 5 
before him; as he secured’ 3 marks which 
was the highest among all the applicants. Ap- 
plicant No. 2, who was awarded 2 marks, 
preferred an appeal to the State Transport 
Appellate Tribunal. He contended that he 
should have been given 2 more marks on the 
basis of sector qualification. It was contend- 
ed before the Tribunal by the respondents 
that he was not ‘entitled to any marks on 
the above ground, firstly because he was the’ 


Se a Ne SS ee 
*(Against judgment of Jayachandra Reddy J., 
in W. P. No. 5415 of 1980,.D/- 27-12-1980). 
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holder of a temporary permit and secondly 
because he was exclusively running a stage 
carriage on the route applied for or on a 
sector covering the entire route applied for 
and hence he was not entitled to any marks 
under the head of ‘sector qualification’ in 
view of the proviso to Rule 212 (ii) (a) Gi) 
of the Motor Vehicles Rules. The contention 
of the respondenis was negatived and the 
Tribunal awarded two more marks to the 
3rd respondent (applicant No. 2). As he 
thus secured 4 marks which was the highest 
number of marks among the applicants, the 
Tribunal allowed the appeal and directed ihat 
the permit should be given to him. Aggrieved 
by the said order the appellant filed the writ 
petition 5415 of 1980. Before our learned 
brother Jayachandra Reddy, J., tbe same 
contentions were urged by the writ petitioner. 
Following the decision of the Supreme Court 
reported in K. Balasubramania v, N. M. San- 
bandamoorthy, (AIR 1975 SC 818), Jaya- 
chandra Reddy, J., held that even if the ap- 
plicant was having a temporary permit, he 
would be entitled to the marks on sector 
qualification. Regarding the contention based 
on the circumstance that under the proviso to 
Rule 212 (i) (a) (ii) of the Rules, the learn- 
ed Judge observed that the Appellate Tribu- 
nal had considered that applicant No. 2 was 
not the exclusive operator on the route and 
that there are number of vehicles plying on 
the said route and hence the proviso was 
not applicable. In the result he dismissed the 
Writ Petition. This appeal is directed against 
the said order. 

2. There cannot be any doubt having re- 
gard to the decision of the Supreme Court 
that the fact that the 3rd respondent was 
baving only a temporary permit does not 
make him ineligible for being awarded marks 
under the head of ‘sector qualification’. It is 
however, strenuously contended by Sri Ram- 
ana Reddy, learned counsel for the appellant, 
that the 3rd respondent is not eligible for any 
marks under the head of ‘sector qualification’ 
as he is exclusively running a stage carriage 
on the same route applied for or on a sector 
covering the entire route applied for (vide 
proviso to Rule 212 (ii) (a) Gi) of the Motor 
Vehicles Rules). He submitted that there is 
absolutely no evidence to show that there 
were other operators on the route applied for 
and all that the applicant, the 3rd respon- 
dent, did was to raise a ground of appeal 
stating that he is entitled to marks under the 
head ‘sector qualification’, From a perusal of 
the order of the tribunal it appears to us 
that the appellant or the other applicants did 
not contend that the 3rd respondent was the 
exclusive operator on the route and there 
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werea number of other -vehicles plying on the 
sector of the route. The Appellate -Tribunal 
considered that the second applicant was not 
the exclusive operator on the route and there 
are a number of ‘other vehicles -plying on the 
said route and therefore it cannot be said 
that applicant No. 2 is exclusively running a 
stage carriage on the said route and the learn- 
ed Judge agreed with the Tribunal. Sri Ram- 
ana Reddy, argued that the observations of 
the Tribunal and of the learned Judge are 
not based upon any material and hence as 
the finding is not supported by any evidence; 
it is liable to be set aside in a writ petition. ` 


3. Under Rule 212 (ii) (a) (ii) of the Motor 
Vehicles Rules, it is stated that marks should 
be given for sector qualification. If it is with- 
in 50% of the total distance of the route ap- 
plied for, one mark should be given and if it 
is above 50% two marks should be awarded, 
There is however, a proviso stating that if 
the applicant is exclusively running a stage 
carriage on the same route applied for or on 
a sector covering the entire route applied 
for, he shall not be eligible for these marks. 
It therefore follows that if it is the conten- 
tion of any party that by reason of the pro- 
viso a person is not entitled to marks under 
the head of ‘sector qualification’? which he is 
ordinarily entitled to, the burden is upon 
them to show that the person comes within 
the proviso. In other words, the burden was 
upon the appellant herein to show that he 
was exclusively running the stage carriage or 
stage carriages on the same route applied for 
or on a.sector covering the entire route ap- 
plied for etc. The order of the Appellate 
Tribunal does not show that the appellant 
herein placed any evidence to discharge that 
burden. The Tribunal was therefore right in 
proceeding upon the facts disclosed in ithe 
application and in the representation before 
the authorities by the applicant No. 2. We 
therefore see no reason to interfere with the 
judgment of Jayachandra Reddy, J. 





4. An oral application for leave to appeal 
to the Supreme Court is made by Sri Ramana 
Reddy. We do not consider that any 
substantial question of law of general import- 
ance which requires to be considered by the 
Supreme Court arises in this case. The ap- 
plication is rejected. Appeal dismissed. 
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MADHAVA REDDY AND JAYA- 
~ CHANDRA REDDY, JJ. 


In the Matter of Grain International, rep. 
by Partner, K. Subba Rao RC. 4840, 
CST. 3940, Proddatur M. O, and others, Peti- 
tioners. 


Writ Petitions Nos. 693, 694, 697, 709, 717, 
718, 736 and 766 of 1981, D/- 20-2-1981. 


Constitution of India, Art. 226 — Andhra 
Pradesh Court-fees and Suits Valuation Act 
@ of 1956), S. 6 and Sch. 2, Hem 11 (s) — 
Several persons filing a single writ petition 
— Maintainability — Liability to pay Court- 
fees —- Determination of. (Civil P. C. (1908), 
0. 1, R. D ` 


Several traders, who are all registered deal- 
ers in rice and broken rice, have joined in 
filing a single writ petition seeking a writ of 
prohibition or any other appropriate writ, 
direction or order to interdict the respondents 
from interfering with the free movement of 
rice and broken rice of the petitioners in their 
second and subsequent sales both either by 
Tail or road, within the State and export to 
other States of the Country, declaring the 
action of the respondents-in insisting on pro- 
duction of permits, as illegal and without 
jurisdiction; arbitrary and an abuse of auth- 
ority violative of the rights ofthe petitioners 
under Article 19 (1) (g) and Article 30! of 
the Constitution. On their own showing, they 
purchase rice and broken rice from millers 
and other dealers and sell them within and 
outside the State of Andhra Pradesh. It is 
their case that the rice millers as the first 
dealers would be paying levy to the Govern- 
ment and none of the petitioners engage 
themselves in such first sales. They all deal 
in second and subsequent sales of rice and 
broken rice. It is not their case that all the 
petitioners, who joined in filing a single writ 
petition, were transporting rice and broken 
tice jointly and all or any of the respondents 
at any particular point stopped such move- 
ment, Nor is it their case that all or any: of 
them were simultaneously transporting levy 
free rice or broken rice and they were stopped 
by any particular respondent or a particular 
officer at any single check post. Their case 
is that each one of them apprehends that if 
they transport rice and broken rice, they 
would be stopped at different check posts al- 
though the rice and broken rice which they 
are transporting is the subject of second or 


subsequent sale for which no permit is neces- . 


sary and in respect of which no permit can 
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be issued under the provisions of the 1967 
order. In other words, what they apprehend 
is that the stock ` of each one of them is 
likely to be stopped by different check post 
officers at different places and at different 
times. It is this apprehension that has 
prompted these writ petitioners. 

Held, that several petitioners could join in 
filing a single writ petition. Even if they 
were allowed to join, they would be liable to 
pay court-fee as if each one of them had 
filed a separate writ petition and each one of 
the petitioners would have to pay Rs. 100/-. | 

(Paras 14, 15, 17) 

What has to be determined in assessing the 
liability to pay Court-fee is as to whether thé 
relief claimed by each of the petitioners is 
based on a distinct cause of action, whether 
there is any jural relationship between one 
petitioner and the others and what the relief 
claimed by each one of them is. (Para 13) 
_From what is stated by the petitioners 
there can be little doubt that the cause of 
action for each of the petitioners, who have 
joined in filing a single writ petition, is a sep- 
arate and distinct cause of action peculiar to 
himself with reference to the person who 
has stopped the vehicle, transporting the 
goods, the place where he has stopped and 
the reason for which he has stopped. 

(Para 14) 

The cause of action for these writ petitions 
is the act of that individual check post offi- 
cer in relation to the stock being transported 
by a particular individual petitioner on a 
particular date that has given rise to the fil- 
ing of the writ petition by him. 

(Para 5) 

The relief which the petitioners would be 
entitled to would depend upon the proof of 
those facts and the relief would be peculiar 
to the individual petitioners. One of the peti- 
tioners may establish the facts alleged while 
the others may not, The relief may be grant- 
ed to one but refused to others depending 
upon the facts and circumstances of each one 
of the cases. None of the petitioners would 
be entitled to the relief jointly or severally 
or in the alternative, on proof of a single 
set of facts. (Para 10), 

The petitioners have no relation with each 
other either as partners or any other legally 
subsisting jural relationship. No common 
question of law or fact arises for determina- 
tion to grant them relief. The right to relief 
does not arise from same act or transaction 
or a series of acts and transactions. ' 
l (Para 15) 

Paras 
2, 13, 16 


Cases Referred: - f 


. Chronological 
AIR 1981 SC 484 ` 
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ATR 1981 SC 298: 1981 Lab IC 1325 
(1981) 1 Andh LT 135 i 3 
AIR 1958 Andh Pra 16 : (1957) 2 Andh 

WR .345 hss 14 

D. Sudhakara Rao Gn W. P. Nos. ‘697, 717, 
718, 736 and 766 of 1981), K. N. Jwala Gn 
W. P. Nos. 693 and 694 of 1981), and L. P. R. 
Vithal (in W. P. No. 709 of 1981), for Peti- 
tioners. oa . o 

MADHAVA REDDY, J.:— ` Several 
traders, who are all registered dealers in rice 
and broken rice, have joined in filing a 
single writ petition seeking a writ of prohi- 
‘bition or any other appropriate writ, direction 
ór order to interdict the State of Andhra Pra- 
desh, represented by its Secretary (Civil Sup- 
plies Department) fhe Commissioner of Civil 
Supplies, Andhra Pradesh, the Commissioner 
of Commercial Taxes, Andhra Pradesh and 
the General Manager, South’ Central Rail- 
way, Secunderabad (respondents 1 to 4 re- 
spectively) from interfering with the free 
movement of rice and broken rice of the 
petitioners in their second and subsequent 
gales both either by rail or road,~within the 
State and export to other States of the Coun- 
try, declaring the action of the respondents 
in insisting on production of permits, as ille- 
gal and without jurisdiction, arbitrary and an 
abuse of authority violative of the rights of 
the petitioners under Article 19 (1) (g) and 
Article 301 of the Constitution of India. 

2. Several’ such writ petitions in which 
varying number of traders have joined to file 
a single writ petition, are now before us. 
When these matters came up before’ our 
learned brother P. A. Choudary, J. for ad- 
mission, having regards to the judgment of 
the Supreme Court in Mota Singh v. State 6f 
Haryana, AIR 1981 SC 484, he was prima 
facie of the view that notwithstanding ‘that 
the petitioners can join in filing one writ peti? 
tion, separate court-fee has to'be paid valued 
on fhe basis of the cause of action. It was 
argued for the petitioners before him, as it 
is now argued before us, that when a single 
writ petition is maintainable, only one set of 
Court-fee would be payable. As these ques- 
tions would occur dimost every day in the 
Court, it was thought proper to have an auth- 
oritative pronouncement by a Division’ Bench, 
only a few facts necessary to ‘appreciate ‘the 


16 


contentions which necessitated the filing of 


these writ petitions may ‘be noticed. 

3. The question whether under Clause 4 
of fhe Andhra Pradesh Rice Procurement 
(Levy) and Restriction on Sale Order, 1967 
the authorities concerned were entitled to 
insist npon permits for the second and sub- 
quent ‘sales of levy free rice came up ‘for con- 
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sideration. before a learned single Judge of 
this Court in several writ- petitions W. P. No, 
3637/80, and batch which were disposed of by 
a common judgment dated 31-12-1980 (re 
ported im (1981) 1. Andh LT 135). The 
learned Judge held as follows:— . 

' “The result of the above discussion is: (i) 
the first sale of levy-free rice whether by a 
miller or dealer shall have to be under a 
permit issued under Clause 4 (1) of the 1967 
order. It does not. matter whether such rice 
is stocked in a rice mill, or elsewhere; (ii) the 
permit under sub-clause (2) of Clause 4, which 
is distinct ‘from the permit under sub-cl. (1) 
has to be obtained by a person transporting 
the rice for sale from the premises of a rice- 
mill. It does not matter whether the person 
so transporting is a miller, or a dealer who 
has delivered the levy rice, or whether he is 
a ‘purchaser of the rice, (iii) a miller or dealer 
who has delivered the levy rice, and who 
transports rice for sale without effecting a 
sale under a permit obtained under sub- 
clause (2) of Cl. 4, has to obtain a permit 
under sub-clause (1) whenever he intends to 
sell, or otherwise dispose of such stock; Gv) 
the permit under sub-clause (1) is not re- 
quired in the case of second or subsequent 
sales of levy-free rice; and (v) the authorities 
prescribed in Clauses 8 and 9 are entitled to 
call upon any dealer or other person con- 
cerned, to satisfy them that there has been 
no violation of the order. The authorities 
will of course have to act in accordance with 
the relevant clauses while taking action there- 
under. 


The writ petitions are disposed of with 
the above directions”. 

A clarification was made at the instance of 
the petitioners in the following words: 

“I have already clarified the position in 
the last paragraph of my judgment accord- 
ing to which a miller or dealer has to obtain 
a permit from the appropriate authority for 
sale of levy free rice, i.e of the remaining 
after delivering the appropriate levy. Such 
a permit is required irrespective of the fact 
whether the rice is stocked or stored in a 
rice mill or at any other place. I have also 
clarified that the permit under sub-rule (2) 
of Rule 4 is required for transporting the rice 
from fhe premises of a rice mill, whether by. 
the miiler/dealer or by the purchaser. I bad 
also stated that the authorities under the 
order are entitled to check and satisfy them- 
selves at any time or at any stage that a 
person is not violating any of the provisions. 
of the order. . It is. therefore, clear that if.a 
dealer is found to be in possession of rice, 
or, is found to be transporting the rice and 


1981 - 


if the appropriate authority calls upom imr 
to do so, it is his duty to: satisfy the offcer 
that his possession, or transport of the mce, 
is not m violation. of any of the provisions 
of the Order which. means, that: he must prove. 
that he is not a miller of dealer liable tode- 
liver the levy rice and: that he isa second or 
subsequent purchaser, This he cam do by 
producing the copies of the permit or periits, 
as the case may be, issued under Rule 4 (1) 
of the Order or by other means open. to: him. 
On proof that he-is a second or subsequent 
purchaser of rice sold under permit under 
Rule 4 (1), he cannot be asked te- or fornd 
fault with, for not delivering the levy rce: 
I must make it clear that the above: clarifica- 
tion does not affect. what I have stated tæ be 
the meaning and purport of sub-rule (2) of 


* Rule 4”. 


It is now complained in these. writ petitiens 
that notwithstanding the fact that the writ 
petitions were. allowed and the position was 
clarified, the respondents above named end 
their subordinates at the several check pcsts: 
“have started obstructing the movement of 
rice and broken rice even after the first sale 
by stopping lorries and other vehicles. at 
various check posts set up by the Commerdal 
Taxes Department and demanding the: dears 
transporting second sale rice and broken rce 
to produce permits for the transport. The 
respondent authorities- have also instructed! 
the railway authorities in charge of statins 
Not to book any rice for transporting the 
same although the. dealers explained te tie 
Officers at the check posts that no perméts 
are required because the rice and broker rice 
under- their transport are -secondary sale rie 
etc, and neither the permits cam be insisted 
nor they can be obtained and therefore can- 
not be produced.” Ft is alleged that in spste 
of this representation, the respondents are E- 
‘sisting upon the- produciion of permits: stog- 
ing the movement of rice and broken. size: 
and threatening toseize thesame. and:launch 
prosecution. Hence they seek a writ of “pro 
hibition”. -It -may be mentioned that 
in “all the writ petitions except one, the pet- 
tioners have sought a writ-of mandamus ar 
other similar direction against the. respom- 
dents. : ” 

4. Each of the petitioners: is a registered 
dealer and some of them are rice millers 
themselves. On their own showing, they pur 
chase rice and broken rice. from: millers ‘and 
other dealers. and sell them within the out 
side the State‘of Andhra Pradesh. It is theis 
case that’ the rice. millers as. the first dealers 
would be paying Tevy to’the Government and 
none of the: petitioners engage themselves:im 
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sock first sales. They all deal im second and 
subsequent’ sales: of rice and broker rice: 

5. In. the. affidavit: filed: in. support of each 
of the: writ petitions, itis pleaded. that the law 
in respect of the: liability of the second and 
subsequent seller topay levy under the Andh. 
Pra. Rice. Procurement. (Levy). . Restrictiom 
on Sale Order, 1967 has. been: declared. by 
this Court and has. been clarified. at the 
instance: of, the dealers. such as. the. petitioners. 
Now it is. their case that when. they as. the 
second and. subsequent sellers, are: not liable 
to: pay levy or obtain a permit. for. transport- 
ing. rice: or broken. rice; the respondents are 
interfering. with. the movement. and insisting 
upon. production: of permits. It is not their 
case. that all the petitioners, who joined in 
filing a single. writ petition, were transporting 
Tice: and! broken rice: jointly and all or any| 
of the respondents. at any particular point 
stopped' such movement, Now is. it their case 
that all or any of them- were: simultaneously 
transporting levy free rice: or broken rice. and 
they were stopped by any: particular respon- 
dent. or a particular officer at any single check, 
post? ‘Their cases. that each.one: of them ap- 
prehends. that if they transport rice and 
broken rice, they would be- stopped at dif: 
ferent check. posts. although the ‘rice- and 
broken. rice which they are-transporting is the 
subject of second or subsequent sale for 
which no- permit is. necessary and in respect! 
of which. no- permit can. be- issued’ under the 
provisions: of the 1967 order. In other words,| 
what they apprehend is that the stock of each 
one: of them. is: likely to be: stopped’ by dif- 
ferent check post officers’ at different ‘places 
and at different times. It is this apprehension 
that has prompted these writ petitioners: 
Even if in one or two- cases, there: was such 
stoppage at different points by. different per: 
sons on different dates, it is that action of 
that: particular individual with: respect to- that 
particular’ petitioner that. has necessitated. the 
filing of the writ petition: The cause: of 
action. for these writ petitions. is. the: act. of 
that: individual’ check. post officer in: relation 
to the stock being transported by a: particular 
individual petitioner’ om a: particular: date: that 
has given rise: to- the: filing. of the: writ. peti- 








. tion by him. Having regard’ to- these: facts, 


it has: to: be: examined: whether several such 
petitioners could join: in: filing, the: writ. peti 
tion. by paying. a court-fee. of Rs. 100/- or is 
each of. the: petitioners. required to- pay court 
fee: of Rs. 100/- if they were: permitted. to 
jom in filing one single writ petition. . 
6 The: A. P: Court-fees: and. Suits Value 
tien’ Act. 1956 prescribes: under Item: lil fs) 
of Schedule Hl. a caunt-fee: of: Rs. 100/- pays 
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able on a “petition to the High Court under 
Article 226 of the Constitution for a- writ 
other than the writ of Habeas Corpus or a 
petition under Article 227 of the Constitu- 
lion.” viewed simply. since a writ petition is 
filed and on a writ petition only Rs. 100/- is 
payable and Item tf (s) of Schedule II of the 
Court-fees Act does not speak of the number 
of persons that may join in filing a single 
writ petition, a court-fee of Rs. 100/- only 
_ would be payable. But the matter is not so 
simple as that. The provisions of the Court- 
fees Act not only prescribe the amount of 
court-fee payable on a writ petition but also 
the total amount of court-fee payable when 
a petition is filed based on distinct and dif- 
ferent causes of action. Section 6 of the 
Court-fees Act lays down as follows :— 


“6. Multifarious Suits: (1) In any suit io 
which separate and distinct reliefs based on 
the same cause of action are sought, the plaint 
shall be chargeable. with a fee on the ag- 
eregate -value of the reliefs : 


Provided that if a relief sought is only 
ancillary to the main relief, the plaint shall 
be chargeable only on the value of the main 
relief. 

(2) Where more reliefs than one based on 
the same cause of action. are sought in the 
alternative in any suit, the plaint shall be 
chargeable with the highest of the fees 
leviable on the reliefs. 

(3) (a) Where a suit is based on two of 
more distinct and different causes of actioo 
and separate reliefs are sought in respect 
thereof, either alternatively or cumulatively, 
the plaint shall be chargeable with the ag- 
gregate ainount of the fees that would be 
chargeable on the plaints under this Act if 
separate suits were instituted in respect of 
the several causes of action. 


Provided that, where the causes of action 
in respect of reliefs claimed alternatively 
against the same person arise out of the 
same transaction, the plaint shall be charge- 
able only with the highest of the fees charge- 
able on them. 

(b) Nothing in this sub-section shall be 
deemed to affect any power conferred upon 
a Court by Rule 6 of Order JI in the First 
Sche'ule to the Code of Civil Procedure 
(Central Act V of 1908). 

(4) The provisions of 
apply mutatis mutandis to mem 
appeals, applications, petitions an 
statements.” 
‘The provisions 

suits, ir view 
- -mutatis mutandis to 


this section shall 
orandum of 
d written 


of Section 6,. though refer to 
of sub-section (4), they apply 
the writ. petitions as well. 
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Hence in determining the -court-fee payable 
on a-writ petition, what has to be considered 
is whether the cause of action that has arisen 
for the several persons that have joined in 
filing a single writ petition is distinct and 
different and whether they could be allowed 
to join in filing a single writ petition or whe- 
ther they must necessarily file separate writ 
petitions and further if they can be allowed 
to file a single writ petition, what is the court- 
fee payable having regard to the provisions 
of Section 6 of the Court-fees Act. 

7. Rule 24 of the rules framed under 
Article 225 of the Constitution to regulate 
proceedings under Article 226 of the Con- 
stitution of India, lays down that all other 
rules relating to cause and matters coming 
before the original side and appellate side of 
the High Court and the provisions of the 
Code of Civil Procedure, 1908 will apply to 
the writ petitions and the writ appeals in so 
far as they are not inconsistent with the 
rules. There is no specific rule which lays 
down as to who all may or may not join in 
filing a single writ petition. 

8. In this context the provisions of the 
Code of Civil Procedure also would have to 
be borne in mind. Section 141, C. P. C. de- 
clares that the procedure provided in the 
Code of Civil Procedure for ‘suits’ shall be 
followed as far as it can be made applicable 
to all proceedings in any Court of Civil 
Jurisdiction. The explanation to that section, 
however, excludes the application of the Code 
of Civil Procedure to proceedings under Arti- 
cle 226 of the Constitution in the following 
words : 

“Explanation: In this section, the expres- 
sion “proceedings” includes proceedings under 
Order IX but does not include any proceed- 
ing under Article 226 of the Constitution.” 
But .by virtue of Rule 24 of the “Rules to 
Regulate Proceedings under Article 226, the 
Code of Civil Procedure would be applicable 
mutatis mutandis to writ proceedings. In 
view of R. 24, the provisions of O. 1, R. 1, 
C. P. C. become immediately relevant. 

9. Order 1, Rule 1, C. P. C. lays down 


as to who may be joined as plaintiffs or par- 


ties. It reads: 

“j. All persons may 
as plaintiffs where— 

(a) any right to relief in’ respect of, or 
arising out of, the same act or transaction or 
series of acts or transaction is alleged to 
exist in such persons, whether jointly, 
severally or in the alternative; and i 

(b) If such persons brought separate suits, 
any common question of law or fact would 


arise.” 


be joined in one suit 


p 
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‘This rule enables all persons to join in one 
petition if any right to relief in respect of, 
-or arising out of, the same act or transaction 
‘or series of acts or transactions is alleged to 
exist in such persons whether jo-ntly, 
severally or in the alternative end if such 
persons brought separate suits, any common 
question of law and fact would arise. 


10. It has, therefore, to be seen wh2ther 
the right to relief with respect to each ož the 
petitioners arises out of the same act or series 
of acts and whether the right to relief exists 
jointly, severally or in the alternative and if 
such persons brought separate suits, any zom: 
mon questions of law or fact would erise. 
‘The position of law as to the requirement of 
a. permit in respect of second and subsecuent 
sales of rice or broken rice has already Seen 
declared by this Court and the questior of 
fact whether any of the respondents or their 
subordinates have insisted upon the produc- 
tion of a permit in respect of such sales would 
arise with respect to each of the individual 
petitioners separately and the facts releting 
to each of the petitioners would be different. 
The act of obstructing the movement of rice 
and broken rice and the act of insi:ting 
upon the production of a permit contrary to 
the declaration of law made by this Court 
would be by different individuals at different 
times and at different places. When that 
allegation is denied, question of fact peculiar 
to each individual petitioner would fall for 
determination by the Court. The acts of 
the respondents or their subordinates, which 
gave rise to the cause of action in each case 
of obstruction to the transport of rice or 
broken rice or insistence upon the procuc- 
tion of a permit, would be distinct in releion 
to each of the petitioners. The acts of the 
respondents are not the same but different 
and distinct acts in relation to several indivi- 
dual petitioners giving rise to distinct and 
different causes of action. The relief which 
they would be entitled to would depend upon 
the proof of those facts and the relief would 
be peculiar to the individual petitioners. One 
of the pelitioners may establish the fects 
alleged while the others may not. The re ief 
may be granted to one but refused to others 
depending upon the facts and circumstances 
of each one of the cases. None of the peti- 
tioners would be entitled to the relief jointly 
or severally or in the alternative, on prcof 
of a single set of facts. If they were to fle 
separate suits, except the common question of 
Jaw on which there is no dispute now, ques- 
tions of fact peculiar to each one of them 
would arise for. enquiry and decision. 
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11. From the averments in the petition, it 
does not appear that any instructions, written 
or oral, have been issued by any of the re- 
spondents herein pursuant to which their sub- 
ordinates are acting uniformly in simiiay 
situations. The allegation that each one of 
the subordinates at the commercial taxes 
check posts is insisting upon the production 
of a permit, is not traceable to any common 
instructions issued by any of the respondents 
herein. It is the individual act of the mem- 
bers of the check post staff that gives rise to 
the cause of action for the writ petitioners. 
We, therefore, do not think that a single writ 
petition by several such persons lies. 

12. Section 6 (3) (a) of the A. P. Court- 
fees and Suits Valuations Act lays down that 
where a suit is based on two or more distinct 
and different causes of action and separate re- 
liefs are sought in respect thereof, either 
alternatively or cumulatively, the plaint shall 
be chargeable with the aggregate amount of 
the fees that would be chargeable on the 
plaints under the Act if separate suits were 
instituted in respect of the several causes of 
action. This again does not speak of the 
number of persons that may join in a suit 
based on two or more distinct and different 
causes of action for separate reliefs. If a 
single suit or petition could be filed in re- 
spect of two or more distinct and different 
causes of action as in the case of the peti- 
tioners and similar reliefs could be sought, 
even then the aggregate amount of court-fees 
that would be payable by each one of them 
would be payable even if they were to join 
in filing a single suit or petition. 

13. In Mota Singh v. State of Haryana, 
(AIR 1981 SC 484) (supra) a similar question 
came up for consideration before their Lord- 
ships of the Supreme Court in relation to the 
liability of the truck pliers on highway to 
pay tax individually. Though each one of 
the truck owners raised the same contention 
and questioned their individual liability to 
pay tax, when they joined in filing a single 
writ petition, the Supreme Court observed (at 
p. 485): 

“Having regard to the nature of these cases 
where every owner of a truck plying his 
truck for transport of goods has a liability 
to pay tax impugned in the petition, each one 
has his own independent cause of action.” 
So too in this case each one of the petitioners, 
whose vehicle transporting rice or broken 
rice was stopped by a particular check post 
officer on a particular day, would be entitled 
to question that particular action in relation 
to his goods.” 


306 A.P. 


The Supreme Court further. observed: Yat 
p. 485): ay pier ma g 

“A firm as understood under the Partner- 
ship Act or a company~as understood’ under 
the Indian Companies Act, if it is entitled 
in law to commence action either in the firm 
name or‘in the company’s name, can do so 
by filing a petition for the benefit of the com- 
pany or the partnership and in such a case 
court-fee would be payable depending upon 
the legal status of the petitioner. But it is 
too. much to ‘expect that different truck 
owners having no relation with each other 


either as partners or any other legally sub- 
sisting jural relationship of association of per- 


sons would be liable to pay only one set of 
court-fee simply because they have joined as 
petitioners in one petition. Each one has 
his own cause of action arising out of the 
liability to pay tax individually and the peti- 
tion of each one would be a separate and in- 
dependent petition and each such person 
would be liable to pay legally payable court- 
fee on his petition.” 

The Supreme Court emphasised “It would be 
a travesty of law if one were to hold that as 
each one uses highway, he has common cause 
of action with the rest of truck pliers”. The 
Supreme Court directed scrutiny of each of 
the petitioners and observed: 





“In ascertaining this fact, the office should 
ascertain whether there are number of peti- 
tioners who are combined in one pefition; the 
position of each qua the co-petitioners; and 
the relief claimed and determine the liability 
of each such petitioner to pay court-fee for 
the relief sought by him.” 


it is thus clear from the pronouncement of 
the Supreme Court that what has to be de- 
termined in assessing the liability to pay 
court-fee is as to whether the relief claimed 
by each of the petitioners is based on a dis~- 
tinct cause of action, whether there is any 
jural relationship between one petitioner and 
the others and what the relief claimed by 
each one of them is. From the decision of 
the Supreme Court it does not appear that 
the further question whether a single ‘writ 
petition is maintainable was gone into. Only 
the question’ whether each of the petitioners 
should be called upon to pay court-fee in 
. view of the separate cause of action peculiar 
to him was considered and: it was held that 
each one of them should pay a separate set 
of court-fee. : : 


14. However, from what is stated by the 
petitioners and analysed above, -there can be 
little doubt that the cause of action for each 
of the petitioners, who have joined in filing 


- In re, Grain International by K. Subba Rao 


ALR 


a single writ petition, is a separate and dis: 
tinct cause of action peculiar to himself wiih 
reference to the person who has stopped the 
vehicle, : transporting the goods, the place 
where he-has stopped and the reason for 
which he has stopped. As early as in Annam 
Adinarayana v. State of Andhra Pradesh, 
(1957) 2 Andh WR 345 : (AIR 1958 Andh 
Pra 16) a somewhat similar question came up 
for consideration before a Division Bench of 
this Court. Subba Rao, C. J. (as he then 
was) speaking for the Bench held (at p. 19 
of AIR): 

“The provisions of Orders 1 and 2 can be 
invoked as far as they can be made applicable 
to the proceedings in a writ application under 
Article 226. Ordinarily, two or more persons 
cannot join in a single petition to enforce 
separate claims. But where the right of re- 
lief arises from the same act or transaction 
and there is a common question of law or 
fact or where, though the right to relief 
claimed does not arise from the same act or 
transaction, the petitioners are jointly inter- 
ested in the causes of action, one petition is 
maintainable at their instance.” 


That was a case in which two Supervisors of 
a Market Committee, Guntur, were disband- 
ed in view of an order of the Market Com- 
mittee in R. C. No, 1280/56/A2 dated 26th 
October, 1956. After referring to the case 
law, the learned Chief Justice of the Division 
Bench summed up the petition as stated 
above. Applying that test, the Court held 
that the two petitioners therein were ag- 
grieved by the single act of the Collector in 
issuing R. C. No. 1280/56/A-2 dated 26-10- 
1956 and a common question of law and 
fact arose for decision in that writ petition 
and it was held that a single writ petition 
was maintainable. This position of law has 
stood the test of time and no decision to the 
contrary has been brought to our notice. 
15. The petitioners have no relation with 
each other either as partners or any other 
legally subsisting jural relationship. No com- 
mon question of law or fact arises for de- 
termination to grant them relief. The right 
to relief does not arise from same act or 
transaction or a series of acts and transac- 
tions. We have, therefore, no hesitation in 
holding that if each of the petitioners in the 
above cases could be allowed to join in 
filing a single writ petition each one of them 
must pay a separate court-fee of Rs. 100/-. 


16. Mr. Jwala, learned counsel for the 
petitioners, placed very strong reliance upon 
a passage in the ‘decision of | the Supreme 
Court in A. B. S., K.. Sangh (Railway) V. 
Union of India, AIR 1981‘SC 298 at p: 317, 
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para 63 where, dealing -with‘an: objection that 
the -ist petitioner being: an unrecognised -as- 
sociation’ of -persons, no- writ- petition .-was 
maintainable by: them, te; ek earns Court ob- 
served : Doa 


<- “A technical’ point’ is taken in ‘the counter- : 


affidavit that thé Ist’ petitioner is ‘an un- 
recognised ‘association and that, therefore, the 
petition to that extenf is not sustainable. It 
has to be overruled. ‘Whether the petitioners 
belong to a recognised union or not, the fact 
remains that a large body of persons with’ a 
common grievance exists anid they have ap- 
proached’ this Court under Article 32. Our 
current processual jurisdiction is not of in- 
dividualistic Anglo-Indian mould. It is broad- 
based and pedple-oriented, and ‘envisions, 
access to justice’ through “class ` actions”, 
‘public interest litigation’ and ' ‘representative 
proceedings’. Indeed,” little Indians in large 
numbers’ seeking’ remedies in Courts through 
collective proceedings, instead of being driven 
“to an expensive plurality of litigations, is an 
affirmation of participative justice in our’ de- 
mocracy. We have no hesitation in holding 
that the narrow concept of ‘‘cause”’of action’ 
and ‘person aggrieved’ and ‘individual litiga- 
tion is becoming obsolescent in some jurisdic- 
tions. It must fairly be stated that the 
learned . Attorney General ‘has:taken no. ob- 
jection to a non-recognised association main- 
taining the writ’ petitions.” 


It must be immediately pointed out that the 
observations therein were in relation to the 
maintainability of the petition by an un- 
recognised association’ and not regarding the 
court-fee payable by several persons who 
have chosen to join in filing a single writ 
petition. Maintainability of the petition is 
one thing and liability to pay court-fee is an- 
other. It is in that context that the observa- 
tions were made with respect to the cause of 
action and not in the context of the liability 
to pay court-fee with reference to the provi- 
sions of the Court-fees Act and the relief 
claimed by each of the petitioners on the 
basis of the cause of action arising out of 
the facts peculiar to each individual peti- 
tioner. These observations of the Supreme 
Court do not in any way militate against 
what is laid down by the Supreme Court it- 
self in Mota Singh v. State of Haryana (AIR 
1981 SC 484) (supra) specifically with refer- 
ence to the liability of each of the petitioners 
to pay court-fee on writ petitions under 
Articles 226 and 32 of the Constitution, 

17. Having Tegard to the above discus- 
sion, we hold ‘that these ‘several petitioners 
cannot join in filing a ‘single writ petition. 
Even if they are allowed to join, they would 
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be-liable to pay court-fee'as if'éach of them 
has filed a- separate writ petition: and each 
one of the petitioners would have to ‘pay 
Rs. 100/-: As- we have held that a single 
writ petition by several ‘petitioners is- not 
maintainable and as the learned counsel for 
the. petitioners. state that. they: may be per- 
mitted. to amend the: writ. petition by striking 
off the- names of the other writ petitioners 
except the. Ist: petitioner, the petitioners. are 
allowed :to amend the same accordingly. The 
petitioners are permitted. to file separate writ 
petitions on behalf of each of the petitioners 
whose names have been struck off from the 
several writ petitions before us. The peti- 
tioners are permitted to effect the necessary 
amendmént and retain the name of the Ist 
petitioner alone. After each writ petition is 
so amended, the matters, may be placed be- 
fore the learned Single Judge for admission. 


Order accordingly. 
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"A. KUPPUSWAMY, Ag. C. J. 

` AND RAMANUJULU NAIDU, J. 

_M. .Ramana, | Petitioner v. Government 


of Andh. Pra. and others Respondents, 


W. P. No. 4059 of 1980, Dj- 22-11-1980. _ 


(A) Constitution of India, Art. 226 — 
Rule 5 (iii), Note (a) of A. P. University 
Rules requiring B. Sec. Candidate to complete 
course within three years to be eligible for 
entrance fest for admission fo M.B. B.S. 
course, up to age of 25 years — Petitioner 
completing B. Sc. Course of four years as one 
year lost due to ill-health — He is not eligible 
for entrance test. 


A. P. University Rules for entrance test for 
admission to first year M. B. B. S. course re- 
quired the candidates to have completed the 
age of 17 years and not to have completed 
22 years of age on 3ist December of the 
year of admission. According to R. 4 (b) 
B.Sc. and M. Sc, candidates could be admit- 
ted up to the age of 25 years but under R. 5 
(ili), Note (a) candidates passing B.Sc. with- 
in period -of three years were eligible for ad- 
mission to, entrance test. The petitioner was 
born on 21-10-1958 and sought admission in 
1980 after passing B.Sc. Due to ill-health 
he could not appear for the first year ex- 
amination. of B.Sc. and he. passed B.Sc. se- 
curing first class but completing the B.Sc. 
course in four years. 

‘ Held that the petitioner was. not eligible 
for entrace test for admission to first year 
M. B. B. S.- course. _ (Para 8) 
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By using the expression “within a period 
of three years” in R. 5 (iii), Note (a), it is 
clear that the intention was that B. Sc., candi- 
date should have completed his B. Sc. Course 
within a continuous period of three years. 

(Para 8) 

(B) Constitution of India, Art. 14 — Rule 5 
(iii), Note (a) of A. P. University Rules for 
eligibility for entrance test for admission to 
M. B. B.S. course’ requiring to pass B.Sc. 
course within three years to get admission 
up to age of 25 years — Rule is valid. 


It is open to the University to prescribe 
conditions for admission to the entrance test. 
It cannot be said that a condition to the 
effect that a candidate should have passed 
his B.Sc. course within a period is arbitrary 
or that it has no nexus to the object of the 
rule viz. to prescribe conditions for admis- 
sion to the M. B. B. S. course. Normal dura- 
tion of B.Sc. course is three years and ap- 
parently it was not desirable to have B. Sc. 
candidates who took more than three years 
to complete their course admitted into the 
M. B. B. S. course. The fact that such a rule 
may cause hardship in some cases will not 
affect the validity of the rule, (Para 11) 


Cases Referred: Chronological Paras 
(1948) 1 Ch 298 : (1948) 1 All ER 796: 64 
TLR 125, Marryat Westminster Bank v. 
Hobcroft 9 


P. Veerabhadra Rao, for Petitioner; Govt. 
Pleader E and H (for Nos. 1 to 3) and K. 
Pratap Reddy (for No. 4), for Respondents. 

A. KUPPUSWAMI, Ag. C. J.:— The peti- 
tioner, whose application for the entrance test 
for admission to the M.B.B.S. course was 
rejected, filed this writ petition praying for 
the issue of a writ of mandamus or any other 
appropriate writ or order or direction direct- 
ing the respondents viz., the State of Andhra 
Pradesh, the Principal, Gandhi Medical `Col- 
lege and the Lay Secretary & Treasurer, 
Gandhi Medical College, Hyderabad to admit 
him to the M.B. B.S. entrance examination 
to be held on 24-8-1980. In W. P. M. P. No 
6089/1980, he prayed for an interim direction 
to permit him to write the entrace test pend- 
ing disposal of the writ petition. This Court 
directed that the petitioner should be permit- 
ted to sit for the -entrance examination ob- 
serving that the result would be subject to 
the result of the writ petition. Accordingly 
he sat for the examination and it is now re- 
presented that he obtained 124 marks out of 
150 in the test, whereas the last person who 
was selected, got 113 marks. 


2. .The petitioner was born on 21-10-1958. 
According to the rules for admission to the 





M: Ramana v. Govt. of A, P. 


A-I. R. 
first year M.B. B.S. Course in the Medical 
Colleges in the Andhra Pradesh State con- 
tained in G. O, Ms. No. 447 dated 10-7-1979 
as amended in G. O. Ms. No. 793, M. & H., 
D/- 18-7-1980, the candidates must have com- 
pleted the age of 17 years and must not have 
completed 22 years of age as on 31st Decem- 
ber of the year of admission. Under R. 4 (b) 
of the rules for admission to the Ist year 
M. B. B. S. Course in the Medical Colleges in 
Andhra Pradesh State (hereinafter called the 
rules) however, it is stated that B.Sc., .and 
M. Sc., candidates can be admitted up to the 
age of 25 years as on 31st December of the 
year of admission. Rule 5 deals with the 
educational qualifications. Subject to certain 
restrictions contained in Rule 5 (i) of the 
rules, candidates who passed intermediate ex- 
amination, are eligible to appear for the 
entrance test. Under Rule 5 (iii), B. Sc., and 
M. Sc., candidates also are eligible to appear 
for entrance test subject to certain restric- 
tions mentioned in that sub-rule. Note (a) 
to that sub-rule is as follows :— “Candidates 
possessing B. Sc./M. Sc., qualification should 
pass B. Sc./M. Sc., within a period of three 
years/two years respectively as prescribed by 
the respective Universities. 


3. The petitioner herein joined B. Sc, 
course in Sardar Patel College, in the year 
1975. He ought to have appeared for the 
first year examination in April, 1976 but due 
to ill-health he could not take the examina- 
tion in April and appeared for the examina- 
tion in Nov., 1976. Under the Osmania 
University Rules, he could not be permitted 
to study in the year 1975-76. .So he studied 
the second year of B. Sc., during 1977-78 
and appeared for the examination in June, 
1978. He studied the third year course in 
1978-79 and appeared for the examination 
in July, 1979. He completed all his exam- 
inations in one attempt and ultimately pass- 
ed B. Sc., securing first class. However in 
view of the fact that he could not appear 
for the first year examination in April, 1976 
due to ill-health and had to discontinue his 
studies during 1975-76, it took him four 
years to complete his B.Sc., course. 


4. It is seen from the above facts that 
he would have completed 22 years of age 
by .31-12-1980. Hence it is submitted that 


if the petitioner is treated as an Intermediate 
candidate, he is not eligible for admission 
under R. 4 (a) of the rules. No doubt, a 
B. Sc., candidate can be admitted up to the 
age of 25 years as on 31-12-1980 and the 
petitioner satisfies this test. -But it is point- 
ed out by. the respondents, that under Note (a) 
to Rule 5, candidates possessing B.Sc, 


1981 M. Ramaja v. 


qualification should pass B.Sc., withna 
period of three years. As the petitioner did 
not pass his B. Sc., within the period of taree 
years but took four years, it is argued by 
the respondents that he is not eligible for 
admission as a B.Sc., candidate even thcugh 
he satisfies the age test. In the circum- 
stances it is submitted that the petitiorer’s 
application was rightly rejected. 


5. Sri B. Veerabhadra Rao, learned ccun- 
sel for the petitioner rightly concedes tha as 
the petitioner would be more than 22 yzars 
as on 31-12-1980, he is not eligible for 
admission as an Intermediate student. But 
he submits that as a B.Sc., candidate, hz is 
eligible for admission whereas he is less 
than 25 years as on 31-12-1980. Regarcing 
Note (a) to Rule 5, he submits that the con- 
struction put upon the Note by the respon- 


dents is not correct. He submits that the 
true interpretation of the Note is that the 
candidates possessing the B.Sc., Deg-ee, 


should pass B.Sc., after studying three zca- 
demic years. Itis not necessary that the can- 
didate should have completed his B. Sc. with- 
in three consecutive years, He submitted that 
the main object of the rules was to get thé 
best talent for the M.B.B.S. Course. It -vas 
therefore intended that only B. Se. cardi- 
dates who completed their course after study- 
ing only three academic years should be əli- 
gible. The object was to prevent the B. 3c., 
candidates who failed in any of the years 
and took more time than three academic 
years to complete the course. It could rot 
have been the intention that talented students 
who did not fail in any of the years end 
passed the examination after  study-ng 
three academic years and particularly 
those like the petitioner who secured first 
class, should be denied admission. In tais 
connection, he drew our attention to he 
Osmania University Rules in which it is 
stated that if a B. Sc., frst year student fails 
in two subjects, he would be permitted to 
study the second year B. Sc., course in the 
academic year 1976-77 and the candidate is 
permitted to complete those subjects sub:e- 
quently. He submitted that such a candi- 
date who had failed in two subjects wovld 


be completing the B.Sc., course in thrze 
years and would be eligible for admission; 
whereas persons like the petitioner, who, 


due to ill-health or other substantial reason, 
could not sit for the examination in the 
year 1976 and who could not therefore coa- 
tinue studies in the academic year 1976-77 but 
were compelled to complete their course onzy 
in four years, would be prevented from b2- 
ing admitted into the Medical College ard 
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that would defeat the very object of having 
the best talent for admission into the medi- 
cal course. He therefore submitted that the 
Note (a) should be so read as giving effect 
to the above object of getting best talent 
and should be construed as meaning that 
candidates possessing the B.Sc., course 
should pass the course after studying only 
three academic years and that if the note is 
so interpreted as requiring that B.Sc., can- 
didates should pass within a period of three 
consecutive years, the Note would be discri- 
minatory and violative of Art. 14 of the 
Constitution. 


6. As has been stated earlier, pending 
the writ petition, the examinations were 
held and selections have been made. By an 
order of this Court, one seat has been re- 
served in case the petitioner is successful in 
this writ petition. The last candidate who 
has been admitted has obtained 113 marks 
and 55% in English, One Rajendra Kumar, 
alleging that he has also obtained 113 marks 
in the aggregate and 49 marks in English, 
has applied in W. P. M. P. No. 8213/1980 
to implead him as the 4th respondent. In 
the- affidavit filed in support of the petition, 
he states that if the petitioner is held in- 
eligible to apply for the entrance test and 
the writ petition is dismissed, he will be en- 
titled to admission as he is the one imme- 
diately below the last candidate who has 
been admitted. This application was oppos- 
ed by the petitioner; but we are of the view 
that the petitioner in W. P. M. P. 8213/1980 
should be impleaded as the 4th respondent 
in view of what he has stated, if the peti- 
tioner in the main writ petition is held in- 
eligible for admission, he would be entitled 
to be admitted to the M.B.B.S. Course. 
Hence the petitioner in W. P. M. P. 8213/ 
1980 has sufficient interest to oppose the 
writ petition and to advance arguments in 
support of the contention that the petitioner 
is ineligible for admission. We accordingly 
order W, P. M. P. 8213/1980. 


7. The learned Government Pleader who 
appeared for the State and the Medical 
College and Sri Pratap Reddy, learned coun- 


sel for the 4th respondent who has been 
impleaded, contended that the petitioner’s 
application has been rightly rejected. They 


submitted that the language of Note (a) is 


quite clear viz, candidates . possessing 
B. Sc, should pass B. Sc, within 
a period of three years as prescribed 


by the respective Universities, and that, as 
admittedly the petitioner took four years to 
pass his B.Sc., whatever might have, been 
the reason, he is precluded from being admit- 
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ted by reason of the-clear language contain- 
ed in Note (a). i : 


8. It appears to us that the contention 
of the respondents is well-founded. The 
language of Note (a) to R. 5 (iii) admits of 
no doubt. It clearly states that candidates 
possessing B.Sc., should pass B. Sc., within 
a period of three years.’ If the intention 
was that the B.Sc., candidate should have 
passed after a study ‘of three academic years, 
there was no difficulty in using language to 
express that intention. By using the expres- 
sion, “within a period of three years”, it is 
clear that the intention was that the B. Sc., 
candidate should have completed his B.Sc., 


course within a continuous period of three 
years. j 
9. In re Marryat Westminster Bank v. 


Hobcroft, (1948) 1 Ch 298, a person be- 
queathed to an employee who had been in 
the service of a company at his death for a 
period of five years and upwards: it was 
held that in ‘order to obtain the legacy, the 
employee must have been employed for a 
continuous period of five years or upwards 
and that two periods aggregating to five 
years or upwards but which had been inter- 
rupted did not satisfy the condition, ‘as to 
service, prescribed by the testator. 


10. We are therefore constrained to hold 
that the application of the petitioner was 
rightly rejected. We must confess that we 
are not at all happy in arriving at this con- 
clusion as we find that the petitioner secur- 
ed first class in B.Sc., and in the entrance 
test he scored 124 marks which is much 
higher than the marks obtained by the last 
candidate who has been admitted. It was 
not due to any fault on his part that it took 
four years for him to complete his B.Sc.. 
It was on account of his illness that he 
could not appear for the examination at the 
end of the first year and had to appear in 
November and therefore ‘had to discontinue 
his studies for one year. He could not 
qualify for admission as an Intermediate 
candidate as he was overage by a small 
margin of 2 months. But we should also 


remember that it is our duty to see that 
hard cases do not make bad law. Apart 
from that, if we construe the Note in the 


manner in which the petitioner desires us to 
do, it may cover cases even where the candi- 
date fails to take his examination in April 
without any justifiable cause and takes his 
examination in November. Even in such a 
case, he would be entitled to submit that he 
had completed his B. Sc., course after study- 
ing only three academic years and therefore 
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BA waal be eligible to:apply for the’ entrance 
es 

11. We.do not. see any substance in they 
argument based on: Article 14 of the. Consti- 
tution. It is open-to the University to pre- 
scribe conditions for admission to tbe en- 
trance test. It cannot be said that a condi- 
tion to the effect that .a candidate should 
have passed his B.Sc., course within a 
period of three years is arbitrary or that it 
has no nexus to the object of the rule viz., 
to prescribe conditions for admission to the 
M.B.B.S. Course. In -this connection, it has 
to be noticed that the normal duration of a 
B.Sc. course is three years and apparently 
it was felt not desirable to have B. Sc. candi- 
dates who took more than three years to 
complete their course admitted into the 
M.B.B.S. Course. The fact that such a rule 
may cause hardship in some cases will not 
affect the validity of the rule. 

12. In these circumstances the writ peti- 


tion is dismissed. No costs. Advocate’s 
fee Rs. 150/-. 





Petition dismissed. 
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P. A. CHOUDARY, J. 
Land Acquisition Officer, Khammam, Ap- 


pellant v. Katta Venkaiah and others, Re- 
spondents. 

Appeals Nos, 157 to 163 of 1978, DJ- 
21-11-1980. * l 

(A) Land Acguùisition Act (1 of 1894), 
Ss. 54, 23 — Compensation under Sec. 23 
— Acquisition of land for house site — 


Land to be left out for development pur- 
poses, is a question of fact — Could not be 
raised in appeal, 

Undeveloped land in a village 
acquired for the purposes of house sites. 
The question as to how much land should 
be taken out of the total extent as being 
available for hypothetical sale of house sites, 


was 


is a question of fact. In absence of evi- 
dence regarding the exact extent of land 
which ought to be deducted, in circum- 


stances peculiar to house sites in the village, 
it would not be open to contend, in appeal, 
that some portion ought to have been deduct- 
ed from out of the total extent for the pur- 
pose of road building, parks etc. Without 
knowing the exact or even approximate ex- 
tent arrived for evidence it is impossible to 
make a guess. (Para 5) 


*Against decree of Sub. J., Khammam, D/- 
11-11-1977. 


FY/GY/D1/81/VSM/LGC 


4 


4 


~ 


t 


1981. 


— Œ) Land Acquisition Act : (t of: - 1£94), 
S.:23 — Valuation - Land acquired for 
house. isites —. Few mango and neem -trees 
standing on house. site. could . be .va-ued 
separately. . AIR 1970. Mad ` . 184: - Pt A), 


Dissented from. - : (Para 6) 
Cases Referred: ° _ Chronological - Paras 
(1975) 2 Andh- WR 28 = ~y . 

AIR 1972 SC 1417 `> > ¢ a) 
‘AIR 1970 Mad 184. i > 3, -6 


© T. Anantha Babu, for Appellant; C. Nara- 


‘simhacharya, for Respondents. 
| JUDGMENT :— The Land Acquisition 


‘Officer, Khammam, ‘had’ acquired a total ex- 


tent of Ac. 6.00 cents of Khanapur, village 
Situated in the adjoining Survey Nos. 187°20, 
187/2C, 184, 185, 186, 187 etc., through his 
Notification published under S. 4 (1) of Land 
Acquisition Act on 30-3-76. The lands are 
_all contiguous and, are adjacent to Khem- 
mam town within its immediate vicinty. 
They were acquired forthe purpose of erect- 
‘ing an electric sub-station. The Land Accui- 
sition Officer awarded compensation at zhe 
Tate of Rs, 2,600/- per acre except in case 
of Ac. 4-04 cents of land situated in Sur-ey 
Numbers 184, 185 and 186, where he award- 
‘ed at the rate of Rs. 3,200/- per acre. In 
‘addition to the above, he gave compensation 
for the mango and neem trees calculated on 
: their capitalized value. The land owners 
were dissatisfied with this level of compen- 
sation and had. the matter referred to. Cwil 
Court. 

2. Before the Civil Coat the claimants 
‘claimed compensation.on the basis that their 
‘lands were house sites. _ They had . claimed 
compensation at the rate of Rs.. 10/- per sq. 
yard. However, the Civil Court had award- 
ed them only Rs. 2/- per sq. yard in addi- 
tion to compensation for the mango ‘aad 
neem trees. It is against this. award the pre- 


. sent: appeals -are' filed; 


‘is because: those lands. were near 


‘upon’: those ‘rates only. - 


“3, It is now argued- by Mr. -Raja Rao, 
the learned counsel for the appellants, ' that 
the order of enhancement made: by the Civil 
Court increasing’ the compensation payatde 
to the owners of the: landis erroneous ‘inas- 
‘much’ ds that order had ignored the rate of 
compensation paid to the owners-of lands 
compulsorily’ “acquired: and situated” just op- 
‘posite'to the presënt lands acquired. ‘It ap- 
pears, ‘about Ac.'101-80 cents of land situat- 
ed across the road opposite tothe preseat 


acquired lands was acquired by :the Govera- 


ment . paying compensation of'-Rs. 3,172/- per 
acre “only. ‘The argument -of the. appellan:s 
to .these 
the “Civil Court: should‘: have retied 
‘Whereas, ‘the Land 


lands, 
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Acquisition. Officer. had -awarded. compensa- 
tion basing’ himself upon the award’ made ‘in 
the .above:' acquisition proceedings: of 
Ac. 101-00,: the. Civil Court . disregarding that 
award: and: relying upon a sale deed- dated 
24-1-74.0£ a far :away land at one. mile: dis- 
tance, -enhanced:: the. compensation. It. is, 
therefore,- argued that the Civil Court: should 
have rélied upon the acquisition proceedings: 
evidenced by the award acquiring 101 acres. 
Itis secondly argued that the Civil Court 
had erred in. awarding compensation with- 
out reducing the rate at least by -1/3rd re-: 
presenting the land acquired for formation 
of roads and providing other amenities. - 
Thirdly it is argued that following the judg- 
ment of the Madras High Court in State v. 
Alameluthayammal, AIR'1970 Mad 184, the 
Civil Court ought not/to have granted com- 
pensation on the. basis of capitalized value 
of the mango and neem trees, which ought 
to have been valued merely as charcoal. 


“4. It was amply borne out by the evi-. 
dence on record, particularly the evidence 
of P. W. 1 in O. P. No. 8/77 tbat thes2 
lands are adjacent to Khammam town. They 
are abutting a city college and a housing 
colony. It was therefore not right for the 
Land Acquisition Officer to treat these lands- 
as agricultural lands. The Court below; 
therefore, had rightly valued these lands as 
house sites and not as mere agricultural 
Awarding of compensation at the 
rate of Rs. 2/- per sq. yard on that basis 
cannot be regarded as excessive. It is clear- 
ly on the low side. The lower Court refus- 
ed to follow the rates awarded for 101 acres 
as nobody for the Land Acquisition Officer, 
explained why such low rates were paid ‘or 
accepted, IT agree. 


5. The next argument of the appellants 
is that. while treating these lands as house: 
sites, a portion of it ought to have . been 
deducted from being. available for the hypo- 
thetical sale as house sites. The argument 
is that an undeveloped land cannot be sold 
as a whole as a house site. A part of it 
should be left for development. The value 
of that part.should not be separately valued 
and compensated. In support of this. argu- 
ment Mr. Raja Rao cited. the decisions re- 
ported in Tribenidevi v.. Collector, Ranchi, 
AIR 1972 SC 1417 and S. M. Hadi Jaffery 
v.. Spl. ‘Dy. Collector, L. 'A., (1975) 2 Andh 
WR 28.: It. is.nodoubt true that when a 
Court is computing. the - hypothetical. market 
value of any ‘undeveloped land on the basis 
that: it would be sold as house site, the area 
required. for its development and use asa 
house: site must--be: deducted from -the total 
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area and accordingly either the value per sq. 
yard hypothetically fixed by the Court must 
be correspondingly reduced or the extent of 
the land available for sale as site must be 
reduced, There is no objection in principle 
to accepting this submission of Mr. ' Raja 
Rao. But, the difficulty arises in applying 
this principle to the facts of this case. There 
is no absolute rule and there cannot be any, 
which would help a Civil Court to determine 
how much of the land should be taken out 
of the total extent as being available for 
hypothetical sale as house sites. It is all a 
matter of pleading and proof in individual 
cases. If this question arises in an area 
governed by the Municipal Rules and Regu- 
lations, it can be said with reference to 
those Building Rules and Regulations of 
the Municipality, a definite extent of land 
would be required for development. But, if 
the same question arises with reference to a 
land situate in a village, the question can- 


not be answered except on the basis of 
pleading and proof. What is the extent of 
the land that has to be left out is not a 


question of law, but is a question of fact. 
The Land Acquisition Officer in this case 
had never gone into the box and had never 
shown to the Civil Court what is the exact 
extent which must be deducted in the cir- 
cumstances peculiar to the house building 


in a place like Khanapur village. In the 
absence of such evidence, it would not be 
open for the appellants now to contend 


that some portion of the land ought to have 
been deducted from out of the total extent 
for the purpose of road-building, laying of 
parks and providing amenities etc., without 
knowing the exact or even approximate ex- 
tent arrived for evidence, it is impossible to 
make a guess. Such a process would be 
inconsistent with the duty to pay compensa- 
tion. Although J agree with Mr. Raja Rao’s 
contention on this point, I cannot, in the 
absence of any material placed before the 
Civil Court, uphold it, 


6. Finally, Mr. Raja Rao argued that 
the method of valuation followed by the 
Civil Court for fixing the compensation for 
the mango trees is wrong. He relied upon 
State v. Alameluthayammal (AIR 1970 Mad 
184) (supra) to contend that the lower Court 
ought not to have separately valued the 
mango trees and the neem trees. The facts 
stated in the State v. Alameluthayammal are 
that the learned First Additional Subordinate 
Judge made an elaborate calculation of the 
net income from the coconut trees for a 
period of 20 years and separate compensa- 


tion was awarded for the coconut trees, and 
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that these coconut trees were situated on the 
acquired land which was valued as the 
house site. The learned Judges upheld the 
argument of the Government that once the 
site has been valued as a house site, the 
coconut tree should not have been valued 
again on the basis of its being a fruit yield- 
ing tree. The learned Judges observed that 
such mode of valuation will really result in 
duplication of values. With great respect to 
the learned Judges, I am unable to follow 
how there could be any duplication in 
values, where a land has been acquired fori 
house sites and valued as such. I do not 
find anything illogical in putting separate 
value on the trees standing on that site. It 
all depends on the method of valuation 
adopted and also on the question whether 
the trees standing on the site can be usedi. 
along with the house-building. Where there 
are a large number of trees planted on a 
small bit of land such a land cannot be used 
as house site unless the trees are removed. 
In that case it may be reasonable to say 
that the valuation of the site as house site 
includes the valuation of the trees also. 
This is so because without the trees being 
removed the site cannot be converted into 
house site. The trees can only be valued as 
fire wood. But where there are only a few 
trees: as in the present case, it is not neces- 
sary to remove the trees. Their continued 
standing would only enhance the value of 
the house sites. It was therefore, possible 
for the mango trees to be used in the land 
acquired for the imaginary construction of 
houses without destroying them. These trees 
would not be an obstacle for the use of the 
land as house sites. J am, therefore, not 
able to follow the aforesaid decision. 


7. Section 23 (1) of the Land Acquisition 
Act specifically directs that in determining 
the amount of compensation to be awarded 
for the land acquired under that. Act the 
Court shall take into consideration the 
damage sustained by the person interested, 
by reason of the taking of any standing 
crops or trees which may be on the land at 
the time of the Collector’s taking possession 
thereof. I do not find that the statutory 
provision had been considered by the Madras 
decision. For these reasons, I uphold the 
order of Civil Court awarding separate com- 
pensation for the trees. 4 

8. The grant of Rs. 2/- per sq. yard even 
by the Civil Court, I think, is extremely low. 
There appears to me that the Land Acqui- 
sition Officers are not treating the question 
of fixing proper compensation for the agri- 
cultural land compulsorily acquired with all 
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seriousness, They generally fix low rates. 
This is clearly not performing their statu- 
tory duty of fixing just value imposed by 
the Land Acquisition Act as well as by the 
second proviso to Art. 31 (B) of the Con- 
stitution either honestly or efficiently. The 
Land Acquisition Officers should note that 
many of these agriculturists are completely 
uprooted by some of these acquisitions. 
Compensation full and just guaranteed to 
them by the Land Acquisition Act and the 
Constitution should be fixed and paid to 
them. I hope and trust that the Land Acqui- 
sition Officers would realise that by doing 
so they would only be doing their statutory 
duty. 

9. These 
costs. 


appeals are dismissed. No 
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Nedduri Konda Reddy, Petitioner v. 

Maddirala Chennaiah, Respondent. 


Civil Revi. Petn. No. 4838 of 1980, 
D/- 8-12-1980. 


(A) Civil P. C. (5 of 1908), 
Rule 15 (before Amendment 
of 1976) — Appointment of guardian 
for person of unsound mind. under— 
Guardian can be appointed for defendant 
even during pendency of suit. 


0. 32, 
Act 104 


Rule 15 applies to persons adjudged 
to be of unsound mind which means. 
that they are adjudged befcre they are 
sued. It also applies to persons who are 
not so adjudged, but are found by the 
Court on enquiry, to be of unsound 
mind or mentally infirm. Thus, even if 
the Court subsequently pn enquiry 
comes to the conclusion that the defen- 
dant is incapable by reason of his men- 
tal infirmity of protecting his interest 
it can appoint a guardian, Case law dis- 
cussed. (Paras 4, 8) 


(B) Civil P. C. (5 of 1998), ©. 32, 
Eule 15 (before Amendment Act 104 of 
1976), Section 79—Suit pending at time 
of commencement of amendment Act — 
Provisions of unamended O. 32, R. 15 
would only be applicable and not of 
amended O. 32, R. 15. (Para 3) 
Cases Referred : Chronological Paras 


AIR 1969 Andh Pra 362: (1967) aaa 
WR 208 
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AIR 1963 Andh Pra 160 : (1962) 2 Andh 
WR 337 8 


AIR 1937 All 29: 1936 All LJ 17 7 
(1901) ILR 24 Mad 504 6 
(1899) ILR 23 Bom 653 6 
(1898) ILR 20 All 2 6 
(1891) ILR 16 Bom 132 6 
(1885) ILR 8 Mad 214 6 
(1883) ILR 6 Mad 380 


S. Satyanarayana Prasad, for- Peti- 
tioner: C. Poornaiah, for Respondent. 


ORDER :— The plaintiff, Nedduri 
Konda Reddy, is the petitioner. He 
filed the suit, O. S. No. 68/1975 against 
the defendant. Maddirala Chennaiah. for 
a specific performance On the foot of an 
agreement of sale. The defendant was 
set ex parte. Then he filed an Inter- 
locutory Application to set aside the ex 
parte decree with a petition to condone 
the delay and it is pending. While so, 
his wife. Yogamma filed a petition 
under Order 32, Rule 3 C. P. C.. to ap- 
point her as the guardian of the defen- 
dant on the ground that the defendant 
was suffering from congenital mental 
infirmity and now he had become com- 
pletely demented. incapable of taking 
care of his interests. The plaintiff filed 
a counter stating that the defendant 
was not mentally infirm. he had received 
summons in the suit, filed an applica- 
tion to set aside the ex parte decree. 
and the present application was filed 
only to defeat the decree and the execu- 
tion proceedings, The learned Subordi- 
nate Judge, Markapur, allowed the ap- 
Plication holding that the defendant was 
incapable of protecting his interests by 
reason of his mental infirmity and ap- 
pointed his wife to be the guardian ad 


litem. Questioning that Order the 
plaintiff has filed this revision. 
2. The learned counsel for the peti- 


tioner submitted that Order 32. Rule 15 
C. P. C.. as amended. by Act No. 104 
of 1976. has no application, for the suit 
was filed before the amendment came 
into force. that under Order 32, Rule 15 
C. P. C.. before amendment. the Court 
had power to appoint a guardian only 
in the beginning when the defendant 
appears in the suit, but not afterwards. 
and even otherwise, in the present case. 
the lower court did not properly con- 
duct the enquiry before coming to the 
conclusion that the defendant was in- 
capable of protecting his interests due 
to mental infirmity. 
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3.. Order. 32; Rule 15 C. P. C. as it 
stands amended by the Amending Act 
No. 104 of 1976 provides, that Rules 1 
to 14 (except Rule 2. (a) shall, so far'as 
may be, apply to persons adjudged be- 
fore or during the pendency of the suit 
to be of unsound mind and shall also 
apply to persons who, though not so ad- 
judged, are found. by. the Court on en- 
auiry to be incapable, by reason of any 
mental infirmity of protecting their in- 
terests when suing or being sued. Sec- 
tion 97 (2) (v) C. P. C. says that Rules 
2 (a), 3 (a) and 15 of Order 32 of the 
First Schedule as amended or, as the 
case may be, substituted by Section 79 
of the Amending Act shall not apply to 
a suit pending at the commencement 
of the said Section 79 and every such 
suit shall be dealt with and disposed of 
as if the said Section 79. had not come 
into force. The Amendment Act came 
Into force with effect from 1st February. 
1977. The suit was filed in 1975. There- 
fore, I agree with the learned counsel 
for the petitioner that Order 32. Rule 
15 C, P. C.. as amended. has no applica- 
tion. It is only the unamended provi- 
sion that is applicable. The learned 
counsel for the respondent has also 
fairly conceded this position. 


4. Order 32, Rule 15 C. P. C.. before 
amendment read as follows :— 

“The provisions contained in Rules 1 
to 14, other than R, 2 (a), so far as they 
are applicable. shall extend to persons 
adjudged to be of unsound mind and to 
persons who though not so adjudged are 
found by the Court on enquiry by re- 
ason of unsoundness of mind or men- 
tal infirmity to be incapable of protect- 
ing their interests when suing or being 
sued,” 


In view of this rule, Rules 1 to 14, ex- 
cept Rule 2 (a) also apply to persons, 
who by reason of mental infirmity are 
incapable of protecting their interests 
when. suing or being sued. But, it must 
be so found by the Court by holding an 
enquiry. It applies both to the plaintiff 
who is suing. and to the defendant who 
Is being sued. The words used are 
“being sued” which connotes a con~ 
tinuous process. Further. a guardian is 
appointed only for the nurpose of con- 
ducting the proceedings in the suit. 
Rule 15 applies to persons adjudged to 
be of unsound mind which means, that 
they are adjudged before’ they are’ sued. 
It also applies to persons who: are not 
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so adjudged, but: are found ‘by: the 
Court on enquiry ‘to be of- unsound 
mind. or mentally infirm. It means, it 
can also be after- the suit is filed and 
during the pendency of the suit. ‘Thus 
on a reading of the rule, I am of the 
opinion that even if the Court sub- 
sequently; on enquiry, comes. to the con- 
ciusion that the defendant is incapable, 
by reason of his mental infirmity. of pro- 
tecting his interests, it can appoint a 
guardian. Otherwise, it will cause injus- 
tice to persens who are found to be of 
unsound mind or mentally infirm. In 
fact this is implicit when we read other 
rules, 


5. Order 32, Rule 3 43) C. P. C. pro- 
vides that where the defendant is a 
minor, the Court on being satisfied by 
the fact of his minority. shall appoint 
a proper person to be guardian for the 
suit for the minor. In view of Rule 5 
(2), every order made in a suit or on 
application before the Court in or by 
which the minor is in any way con- 
cerned or affected, without such minor 
being represented by a next friend or 
guardian for the suit. as the ease may 
be, discharged. Thus, if an order is 
made against a person who is mentally 


infirm, without being represented by a 


guardian, it has to be discharged. Tt is 
now well settled that a decree obtained 
against a lunatic. without appointment 
of a guardian. is a nullity. 


6 In Kadada Reddi v. Warisi, (1901) 
[LR 24 Mad 504. the plaintiff in the suit 
against several defendants described the 
first defendant (a widow. and not a 
minor), as of unsound mind, and sued 
her as bemg represented by her mother 
and guardian. The- first defendant had 
not been adjudged of unsound mind 
under the Lamacy (District ‘Courts) Act 
XXXV of 1858: nor did it appear that. 
the ‘Court of First Instance had satisfi- 
ed itself that first defendant was. in fact. 
a lunatic or that it had approved of the 
guardian mamed and appointed bv the 
plaintiff, as a fit and proper person. ‘The 
suit was only contested by the: second 
defendant. By Section. 463. 0f the Civil 
P. C. (Act XIV of 1882) the provisions 
tontained m Sections 440 to 462. (which 
relate ‘to the conduct. of ‘suits bv. ..and 
against minors). are directed to apply. 
mutatis mutandis. in the case of persons 
of unsound mind adjudged to. be so 
under Act XXXV of 1858 or únder any 
other law for the time being in force. 


19st - 
The contention having been -raised ihat 
the suit was bad and: mwst- be ‘dismissed’ 
because the: defendants had not been ad- 
judged to be of unsound mind. Subrah- 
mania Ayvar and Dayies, JJ.. held ; hr 

‘The effect ‘of the Judge’s ruling is 
to deny justice to persons who may be 
entitled ‘fo sue the ‘lunatic, but who. 
not being relatives, are umable to. get 
the lunatic adjudged to be such umder. 
the Act XXXV of 1858. This difftcerultv 
does not appear to have -keem present 
to the mind of the Court in the case 
of Narayana v. Krishna ( (1885) ILE 8 
Mad 214 at p. 217). where it was assum- 
ed that any suitor could obtain an. ad- 
judication in lunacy as a matter of 
course, although it had ‘been poirted 
out in the case quoted ‘by the Judge 
(Subbayya, v. Buthaya, (1883) ILR 6 Mad 
380). that only certain specified persons 
could move in. the matter. In the ab- 
sence then of any provision in the Code 
of Civil Procedure for the case of rer- 
sons of unsound mind who have ot 
been adjudged to be so under the Act: 
we must adopt the rule which prevails 
tn English Courts and provide for ihe 
protection of'the Iunatic defendant by 
the appointment of a proper guardati 
ad litem the right of suit against che 
lunatic being ‘unquestionable. A similar 
course ‘has’ been followed by the Borri- 
bay and’ Allahabad High Courts 
(Venkatramana Rambhat v. Timarcva 
Devappa, (1891) ILR 16 Bom 132, Natbu 
Khan v. Sita, (1898) ILR 20 All 2 and 
Pransukhram v. Bat Ladkor, (1839) 
ILR 23 Bom 653)”. a 
This decision, though under the provi- 
sions of the old Code, is an authourity 
for the proposition that a guardian cold 
be appointed for a defendant, who was 
of unsound mind during the penden=y 
of the suit. 

T. In Bhondu Mal v. Thoma Skinner, 
AIR 1937 AN 29 it. ‘was observed that 
when the Court. on enquiry finds a de- 
fendant incapable of protecting his ia- 
terests, it can. appoint: a guardian even 
during the pendency of the suit. 

8 The learned counsel for the pef- 
tioner relied upon Rami Reddi v. Pani 
Reddi. (1962) 2 Andh WR 337 : (AIR 
1963 Andh Pra 160) and D. Pant Reddy 
v. D. Rami Reddi, (1967) 2 Andh WR 
208 : (AFR 1969 Andh Pra 362) in sus- 
port of .his contention. I do not fird 
fhem relevant. They are not cases 
where during the pendency of the “suiti 
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pétitions“weére filed:-to: appoint: a - guat- 
dian for .a'°defendant; who: was of un- 
sound mind. In the first: case. a’ suit 
was filed by a plaintiff described as þe- 
ing'-of unsound mind and represented 
by his next friend. ~The second: case is 
a sequel to-the first case. It was held 
that the scope of enquiry under “Order 
32. Rule’ 15, C. P. C. had: to be only 
limited for the procedural: purpose, that 
is ¿to say, to give proper representation 
to the plaintiff, if he is found to be 
insane or minor on the date when the 
suit was instituted, arid the enquiry: was 
not expected to travel ‘beyond that 
limited purpose, and any’ order passed 
under that rule does’ not: finally- decide 
as to whether the plaintiff was insane 
at: the time- when the transanctions at- 
tacked in the suit were entered into by 
him, and that is a matter, which has, to 
be gone into like any other ‘issue in a 
regular trial and will have to be ulti- 
mately decided | in the’ suit’ itself. Thus, 
which 
is now advanced by, the ‘learned counsel 
for the’ petitioner was’ never. raised ‘and 
decided. Hence, I hold that the Court 
is justified in appointing a guardian for 
the defendant, who is found to be men- 
tally infirm on, enquiry, during the pen- 
dency ` of the suit. P 


9. Lastly it was anede that the 
lower court did not properly conduct 
the enauiry. It was argued that the 
learned: Sub-Judge did not give a find- 
ing that the defendent became mentally 
infirm and could not: protect his’ m- 
terests, that the Sub-Judge who had 
questioned him did not record his im- 
pressions, his successor who passed the 
present ‘order did not consider - each 
question and: answer, his impressions 
about it, that the -doctor who examined 
the defendant did not: identify the de- 
fendant when he was examined on com- 
mission and thus, it is not prov- 
ed that the defendant was men- 
tally infirm ‘and, thereby, incapable 
of ` protecting ‘his interests. I am not 
able to agree with these’ submissions: 
Dr. P. T. ’Chandramouly, Psychiatrist 
ard Deputy Superintendent. Govern- 
ment Mental- Hospital, examined’ the 
defendant,“ M: Chennaiah. ‘He issued 
the -cértificate, Ex. A-1 on 23rd March, 
1978. Subsequently, he was examined 
On commission as C. W. 1. ‘The: defen- 
dant was not ‘produced before him. when 
he was examined ‘òn “Commission at 
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Hyderabad. He deposed that he issued 
the certificate to M. Chennaiah and he 
could identify him if shown to him. His 
impression was that Chennaiah was suf- 
fering from ‘Hebephrenic’ from birth. 
he is child-like. his impressions and 
emotions would be sub-normal, he was 
abnormal and could not have acted as 
a normal person right from his child- 
hood. He further stated that Chen- 
naiah was not in a position to realise 
what he was doing as his mental facul- 
ties are  sub-normal and he requires 
somebody’s help for his needs. that he 
was a dependent and he could be easily 
misled by some persuasion or by some 
attraction. as his will power was below 
sub-normal. Thus, his evidence estab- 
lishes that Chennaiah was not of sound 
mind. 


10. P. W. 2, the advocate for the de- 
fendant was examined. He is an Advo- 
cate of 30 years’ standing. He deposed 
that he advised Chennaiah to be exam- 


ined by a Doctor of Mental hospital and ` 


Chennaiah was examined by Mr. Chan- 
dramouly (C. W. 1) and he was present 
then. In view of his evidence, the fact 
that C. W. 1 did not identify Chennaiah 
at the time of giving the evidence does 
not mean that C. W. 1 did not examine 
Chennaiah and that his evidence is false. 
It is true that the learned subordinate 
Judge. who put questions and elicited 
answers from Chennaiah did not record 
his impressions about Chennaiah. But 
the answer to question No. 6 shows that 
the name of the wife of Chennaiah was 
not correctly given. The judge, who 
has passed the order has stated that on 
one of the dates when Chennaiah was 
present in the Court, he was called. he 
entered the court-hall and sat on the 
ground and he appeared to be idiotic. 
and did not appear to be a normal per- 
son. In the light of this evidence, the 
Jearned Judge held that Chennaiah was 
incapable of protecting his interests by 
reason of his mental infirmity. I am 
not persuaded to take a different view 
of the evidence. On the facts of this 
case, I am not prepared to hold that 
the learned Judge did not hold a proper 
enquiry. or that his finding that Chen- 
naiah was mentally infirm and incapable 
of protecting his interests is wrong. 


11. In the result, I confirm the order 
of the lower court and dismiss this revi- 
sion. but in the circumstances of the 


Abdul Hammed Khan v. Father Khan 


case. I direct each party to bear his 
costs in this revision. 


Revision dismissed, 
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Abdul Hammed Khan and others, 
Petitioners v. Father Khan and others, 
Respondents. 

C. M. P. Nos. 14485 and 14487 of 1980, 
D/- 5-11-1980. 

A. P. High Court (Appellate Side), 
Rules, Part 1, Rule 10 (14) — 
A. P. Civil Rules of Practice (1960), 
R. 129-A — Review petition — Limita- 
tion — Computation — Mode — Time 
spent in obtaining even Carbon copy of 
order annexed to the petition is to be 
excluded in computing period of limita- 
tion for filing such petition. (Evidence 
Act (i of 1872), S. 76). 

It is the copy of the order or judg- 
ment that needs to be enclosed whe- 
ther it is obtained on demand or as per 
the order or otherwise, to the review 
petition, Annexing even a carbon copy 
to the petition for review satisfies the 
aforesaid requirement and while com- 
puting the period of limitation for filing 
such petition time spent for obtaining 
carbon copy of the order annexed to the 
petition is to be excluded. (Para 7} 

A ‘certified copy’ as defined in Sec- 
tion 76 of Evidence Act is one issued 
on payment of the legal-fee certifying 
it to be a true copy and affixing seal 
of the authorised officer, Sub-rule (14) 
of R. 70 of Appellate Side Rules re- 
quires that a carbon copy shall be cer- 
tified to be true and shall bear the seal 
and other particulars mentioned by 
sub-rule (11) of R. 70. Thus there is 
no substantial difference between a ‘cer- 
tified copy’ and ‘carbon copy’. Further 
the applications for ‘carbon copy’ are 
converted into those for ‘certified copy’ 
when once the order or other proceeding 
is despatched. The mere reason that 
‘carbon copy’ is issued only consequent 
to an order of the Court is not a sub- 
stantial ground to distinguish if from 
‘certified copy’ saying that it does not 
fulfil the conditions of a certified copy. 
Element of urgency is inherent in ‘car- 
bon copy’, R. 129-A of Civil Rules of 


Practice speaks of issuance of an urgent 
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copy. Even copies 
special orders of the Court are treated 
to be ‘certified copies’ for all purposes 
including exclusion for purpose of limita- 
tion. Applying the same. - principle to 
the ‘carbon copy’ also which is issued 
on a special order, the time spent for 
obtaining ‘cabon copy’ needs to be ex- 
cluded while computing the period of 


limitation. (Para 7) 
Cases Referred: Chronological Paras 
(1978) 2 Andh LT 503 5 


R. Vasudeva Pillai, for Petitioners; M. 
L. Ramakrishna Rao, for Respondents. 

MADHAVA RAO, J.:— ‘These two 
petitions are to condone the delay of 
18 days, if it is there, in filing the re- 
view petitions. In support of the peti- 
tions. it is stated im the affidavit that 
the order under review in the L. P. As. 
was pronounced on 7-8-1980 and an ap- 
plication for issuance of a carbon copy 
of the order was made on 8-8-1980 and 
the copy was issued on 26-8-1980. The 
petitioner was advised that the time 
taken for issuance of the carbon copy 
would saye limitation for purposes of 
filing the review petitions. The review 
petitions were filed on 24-9-1980. An 
application for 
copy was not made earlier under the 
impression that the carbon copy would 
be sufficient for filing the review peti- 
tions. Therefore. certified copy was not 
filed along with the review petitions. It 
was therefore prayed that the carbon 
copy be received and the filing of cer- 
tified copy may be dispensed with. 
The petitioner was also under the bona 
fide belief that the time taken in issu- 
ing the carbon copy would be counted 
to save limitation and if still it is found 
that it does not so save limitation. the 
delay in filing the review petitions may 
be condoned. 


2, The respondent filed a counter- 
affidavit -stating that the review peti- 
tions. were filed on 24-9-1980 while. the 
carbon copy was issued to the petitioner 
on 26-8-1980 and that the prayer that 
the. delay. if any may be condoned is as 
vague as it could be. It is also -stated 


that no ground has been made out for. 


condoning the delay of about more than 
16 days in filing review petitions. The 
grounds raised are untenable and do not 
deserve any consideration. 

3. The learned counsel for the peti- 
tioner Mr. Vasudevanillai submitted 
that the time taken ‘in issuing the -car- 
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issuance of a certified. 


A.P. 317 


bon copy is to be excluded in comput- 
ing the period of limitation since Sec- 
tion 12 (2) of the Limitation Act. only 
speaks ofa copy that istobe filed along 
with the appeal, revision or review peti- 
tion and that ‘copy’ includes a ‘carbon 
copy’. Therefore, if the days spent for 
obtaining the carbon copy are excluded. 
the review petitions are within limita- 
tion and there does not arise the ques- 
tion of condonation of any delay. He 
further submitted that under the bona 
fide belief that the carbon copy serves 
the purpose contemplated under Sec- 
tion 12 (2) of the Limitation Act, no 
application for certified copy was made. 

4. We shall first take up the ques- 
tion. whether the time spent in obtain- 
ing the carbon copy could be excluded 
while computing the period of limita- 
tion for filing the review petition. It is 
not in dispute that if the time spent 
for obtaining the carbon copy is ex- 
cluded. the review petitions - are . well 
within limitation. d 

5. Sub-rule (1) of Rule 70 of the 
Rules of the High Court of Judicature, 
Andhra Pradesh ‘(hereinafter called the 
‘Appellate Side Rules) states that when 
a person is entitled to obtain a copy of 
a proceeding or document filed in or 
in the custody of the court. he may pre- 
sent an application therefor and that the 
application. shall set out the name of 
the applicant, his position in the appeal 
or proceeding and a description of the 
document of which a copy is required. 
It is not necessary for the present pur- 
pose to refer to the other rules govern- 
ing issuance of notice for depositing 
stamp papers, etc. Sub-rule (10) of 
Rule 70 directs that all copies furnished 
by the court shall be certified to be true 
copies, and shall be sealed with the seal 
of the court.. Sub-rule (11) requires that 
every copy shall bear an endorsement 
of dates in respect of (i) application made 
(ii) stamp-papers {or charges) called 
for (iii) stamp-papers (or charges) de- 
posited {iv} copy ready and (v) copy 
delivered (or posted). Sub-rule (14) of 
Rule 70 governs the issuance of carbon 
copies and states that the carbon copies 
shall be certified to be true copies and 
shall bear the seal of the court and 
shall contain the particulars mentioned 


in sub-rule (11) above. This. in short, 
is the procedure for obtaining the 
copies. certified or carbon. No doubt, 


the heading over Rule 70 speaks of 


‘ ‘certified copies’ and it is sub-rule (14) 
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thereof that governs the ‘carbo copies’, 
As already stated. sub-rule (14) incorpo- 
rates im itsetfi the requirements ©. under 
sub-rr. (£0) and (12). Therefore. practi- 
cally we do not: find any substantial ‘or 
zeal. difference between a ‘certified: copy’ 
and ‘carbom copy’ im its preparation, 
The procedural differences between the 
twe are (I) while for a certified copy 
an application uwumder sub-rule (1): of 
Rule 70 is to be made to the Registrar, 
it is the court that directs: the issuance 
of a carbon copy and sub-rule (14) is 
subject te the direction of the court 
granting the issuence of a carbon copy 
and (ii) stamp -papers are to be called 
for and.‘ deposited. im case of a certified 
copy while ne stamprpapers. need be 
called for or deposited for a carbom copy. 
Issuance of a carbom copy shall be on 
payment of certeim charges while of 
certified copy on deposit of stamp 
papers. As sub-rule (14) is silent as to 
the charges ta be paid, we have. called 
for a note in this regard from the office. 
It was poinied out in the note that the 
application fee for the earhon copy is 
Rs 2.25 miniminm and that fee at the 
rate of Rs. 0-75 for every -175 words in 
the form of court. fee Lables are col- 
lected amd affixed on the carbon .cony 
application itself. Generally carbon 
‘copies. are typed im single line and a 
copy of it despatched and that after 
despatch of orders or judgments in no 
draft cases, mo carbon copies: are issued. 
and the applications therefor are con- 
verted into those for certified copies. It 
is also stated that particulars in respect 
of carbon copies are available im the 
concerned Registers maintained. There- 
fore. even im respect. of carbon: copies, 
charges are as per the number of words. 
The learmed counsel for the petitioner 
also placed reliance om A. N. Chanda- 
sekharaiah v. Commissioner of Endow- 
ment ( (1978) 2 Andh LT’ 503) wherein 
Gangadhara Rao, J. held that the time 
taken for obtaining carbon copies of the 
proceedings had fo be excluded for 
purposes of computation of limitation. 
There, the question was whether the 
review petition was within the limita- 
tion and a carbon copy in the place of 
certified copy, could be filed along with 
the review netifion etc. 

6 The learned counsel Mr. Rama- 
krishna Reo; on the other hand submitted 
that there is any amount of distinction 
between certified copy- and carbon copy. 
For obtaining certified copy no special 
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order of the court, is required whereas 
for a carbon copy it could ‘be issued 
only-on the direction of the court. He 
further pointed out'that Rule 34 of the 
Appellate Side Rules only’ speaks of 
filing a ‘certified ‘copy’ and not a ‘car- 
bon copy,’ The learned counsel also re- 
ferred to Order 41, Rule 1 of the Civil 
Procedure Code wherein it is stated that 
the Memorandum of Appeal has ‘to be 
accompanied by a copy of the decree 
appealed from and‘ unless the Appellate 
Court dispenses therewith of the judg- 
ment or. which it is founded. The ex- 
pression ‘copy of .the...... ’ is clarified in 
Rule 34 of the Appellate Side Rules 
that it should be a ‘certified copy’. 
Order 47. Rule 3 speaks of the procedure 
to be followed for preferring the review 
petitions. It says that the provisions as 
to the form of preferring appeals shall 
apply. mutatis mutandis to applications 
for review. As stated it is Order 41. 
Rule 1 that provides for preferring ap- 
peals, which is equally applicable for 
review petitions. As a consequence. 
according to the learned counsel in the 
face of R. 34 of the Appellate Side Rules, 
it should only be. a certified copy that 


„needs to be annexed to review petitions 


also just as to appeal memorandums. He 
further submitted that a ‘carbon copy’ 
does not satisfy the requirements of a 
‘certified copy’, Therefore according to 
him. the time spent for obtaining the 
carpon copy does not accrue for ex- 
clusion. from computation of limitation. 
Accordingly, the present review peti- 
tions filed along with a carbon copy 
are not maintainable on both the 
grounds, viz.. since it should be only a 
certified copy that needs to be annexed 
fo the review petition and (ii) since it 
is time, barred as the time spent for 
obtaining carbon copy cannot be exclud- 
ed for purposes of limitation. He fur- 
ther submitted that Civil Procedure Code 
nowhere defines ‘certified copy’ but S. 76 
of the Evidence Act defines ‘certified 
copy’ as under: i 


“Byery public officer having the cus- 
tody of a public document which any 
person has a right to inspect. shall give 
that person on demand a copy of it on 
payment of legaj fees therefor, together 
with a certificate written at the foot of 
such copy that it is a true copy of 
such document or part thereof as the 
case may be, and such- certificate shall 
be dated and subscribed by such officer 


à» 


ay 


authorised. by law  to,, make, 
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with his: name. and. his: official title, and 
shall be sealed, whenever suth offcer is 
use ofa 
seal and such copies so certified Shall 
be called certified copies. ies 


The learned counsel “Submitted” that cer- 
tified copy is one obtained on demand 
while carbon copy is one issued con- 
‘sequent upon an order of the court. 
Therefore, it is contended ‘that ‘carbon 
copy’ cannot be treated on, par with 
‘certified copy’. 


7. Now as seen from the: definition 
of ‘certified copy’ it is clear that it is 
one issued on payment of the legal fee 
certifying it to be a true copy and affix- 
ing’ seal of the authorised officer. As a 
comparative study sub-rule (14) of Rule 
70 of the Appellate Side Rules as al- 
ready referred to above. requires that 
a carbon copy shall be certified to be 
true and shall bear the seal and other 
particulars mentioned by sub-rule (11) 
of Rule 70. There is. therefore virtu- 
‘ally no substantial- or real difference 
between a ‘certified copy’ and ‘carbon 
copy’. The only remaining’ submission 
is that in the case of a carbon copy it 
is necessary to obtain orders of the 
court for its issuance while - certified 
copy is obtained on demand. We are 
not able to appreciate this as a sub- 
stantial difference for either of the 
copies are obtained only on an applica- 
tion from the court or office made there- 
for. Further the applications for ‘car- 
bon copy’ are converted into those for 
‘certified copy’ when once the order or 
other proceeding is despatched. ‘The 
mere reason that ‘carbon copy’ is issued 
only consequent . to an order of the 
court cannot be a substantial ground to 
distinguish it from ‘certified copy’ say- 
ing that it does not fulfil the conditions 
of a certified copy. Tt. appears that the 
element of urgency is inherent in 
‘carbon copy’. Incidentally the. learned 
‘counsel pointed. out Rule 129-A of the 
Civil Rules of Practice which speaks of 
issuance of an’ urgent copy. ` Tt ‘provides 
that 'conies of documents shall be pre- 
pared in accordance with“ the serial 
order of the applications except -.-~;where 
the court makes a special order for 
precedence: in respect of-‘any particular 
application. and where ‘itis so ‘ordered. 
such a copy shall be delivered ‘by giving 
precedence over others. It also states 
that a separaté application .duly’stamped 
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is to be. made for obtaining orders. of 
precedenoe. - Even copies issued '* 
special. orders are treated to be ‘certified 
copies’ for all purposes, including ex- 
clusion for purposes of ~ limitation. If 
the: same. principle is applied m regard 
to the ‘carbon copy’ also, which is issued 
on a special order, just as for an urgent 
‘cetified copy’ ithe time’ spent for obtain- 
ing ‘carbon’ copy’ needs to be excluded 
while computing the period wf Limita- 
tion. ‘There is, ‘thus, no substantial dif- 
ference between an (‘urgent certified 
copy and ‘carbon copy’ and im wiew of 
this the contention that carbon copy is 
issued only' subject ito ‘he order of the 
Court is of-no ‘avail sirice order of the 
court is required ‘even for an urgent 
certified ‘copy. 


8. The Jearned counsel for the peti- 
tioner further contended that S. 12 (2) 
of the Limitation Act uses the expres- 
sion ‘copy’ and not a “certified copy’ ‘for 
computing the period of limitation and 
therefore. not only certified copy but 
“carbon copy’ ‘also enjoys the benefit of 
exclusion of time spent ‘for obtaining 
the same while computing the period of 
limitation. He dlso- submitted ‘that the 
legislature has designedly used the word 
“copy’. Incidentally, ït was also sub- 
mitted that innumerable appeals are 
filed not only ‘before courts but atso þe- 
fore other ‘forums enclosing the copies 
of ‘orders communicated to them. ‘and 
such copies are not ‘those obtained on 
demand.- The language employed ‘being 
plain. we ‘have mo hesitation ‘to accept 
the submission. of the learned counsel 
Therefore, it is the copy of ithe order or 
judgment that needs ‘to ‘be enclosed whe- 
ther it is obtained on demand or as wer 
the order or-wtherwise, ito the «appeal, 
memorandum or other petition. ‘The 
manner or method adopted for obtain- 
ing the copy is ‘not much material. Ac- 
‘cordingly. wé find that annexing a car- 
‘bon ‘copy to the memorandum of appeal 
or other petition for review :satisfies the 
requirement and that while computing 
the period of Timitation. tthe ‘time spent 
for obtaining ithe ‘carbon -.copy’. is to ibe 
excluded. If the period so spent ids ex- 
cluded in‘ the instant case. the .meview 
petitions are: well within the weriod of 
Yimitation and. ‘there ïs mo :delav to be 
‘condoned: Therefore. mo @nders sare 
Mecessary.onthe petitions to condone 
the delay, if any, eck. 
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3. We direct that the review peti- 
tions be numbered and posted tomorrow. 


Order accordingly. 
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The Associated Cement Cos. Ltd., Peti- 
tioner v. Government of A. P. and 
another, Respondents. 


W. P. No. 5572 of 1977, D/- 20-7-1981. 


Stamp Act (2 of 1899), Sections 2 (16); 
2 (10); 9-A; Sch. 1-A, Art. 31 (1) (iv) 
and (c) — Mineral Concession Rules 
(1960), Form K — Renewal of mining 
lease for large area in Form K for a 
period of 20 years — It is a lease with- 
in meaning of Section 2 (16) — Stamp 
duty is payable — Basis of duty — An- 
nual dead-rent and not royalty. (T. P. 
Act (1882), S. 165). 


A mining lease for a large area of 
1900 acres was renewed for a period of 
20 vears by the State Govt. in Form K 
prescribed by the Mineral Concession 
Rules. Several clauses in the lease 
specifically empowered the lessee not 
only to win and carry away the mineral, 
but also to make, maintain, and use 
any pits, shafts, waterways. and air- 
ways: and to erect and construct main- 
tain and use any engines. machinery 
plants, dressing floors, furnaces, coke 
ovens, brick-kilns, workshops, store- 
houses, bungalows, sheds and other 
buildings and works, within the area 
granted to him. He was also empower- 
ed to enter upon and usea sufficient part 
‘of the surface of the land, mentioned 
in Part I of the document for the pur- 
pose of stocking, heaping, storing or 
depositing therein any produce of the 
mines or works carried on. and instru- 
ments and tools connected therewith. 
He was also empowered to clear the 
under-growth and brushwood and to 


fell and utilize any trees or timber 
there. Certain restrictions were also 
put under the lease deed. The lessee 


was not empowered to erect any build- 
ing or other structure. and was also 
prohibited from carrying on any surface 
operations in or upon any public plea- 
sure ground, or burning or burial 
ground, or place regarded as sacred, or 
any houses or village sites. or public 
grounds. or over the surface land al- 
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ready occupied by persons other than 
the State Government. 


Held that the lease deed executed by 
the petitioner is a “lease” within the 
meaning of cl. (16) in Section 2 and 
has. accordingly, got to be executed on 
a stamp-paper of the requisite value, 

(Para 16) 

Held further, that the only definite 
and ascertainable basis in such a case, 
is the annual dead-rent prescribed by 
Section 9-A, read with Third Schedule, 
That is the minimum amount which 
has to be paid by the lessee during the 
subsistence of the lease, irrespective ‘of 
the fact whether he removes and/or con- 
sumes the mineral and pays any royalty 
thereon, or not. and stamp duty should 
be calculated on its basis and not on 
the basis of royalty that may be paid 
in future which was unascertainable. 
This principle would apply to renewal 
also and duty could not be calculated 
on the basis of average royalty paid by 


the lessee earlier, (Para 17) 
Cases Referred : Chronological Paras 
AIR 1979 SC 1669 11, 16 
AIR 1976 SC 1813 9, 18 
AIR 1959 SC 735 9. 10 
AIR 1959 SC 1262 9 
AIR 1943 PC 153 : 1943 All LJ 493 11 
AIR 1940 Pat 633 il 


K. Srinivasa Murthy and S. R. James, 
for Petitioner: Govt. Pleader for Indus- 
tries. for Respondents. 

ORDER :— This writ petition raises 
the question whether a mining lease 
granted by the State Government in 
Form-K prescribed by the Mineral Con- 
cession Rules. is a ‘lease’ as defined by 
the Indian Stamp Act and requires ‘to 
be executed on a stamp-paner of the 
requisite value. ‘ 


2. The relevant circumstances are’: 
the petitioner. Associated Cement Cos., 
Ltd.. Mancherial was granted a mining 
lease for quarrying lime-stone over an 
area of 1,900 Acres in. Ralli Reserve 
Forest area, Lakshattipet Taluk in Adi- 
labad District, under the provisions 
of the Mines and Minerals (Regulation 
and Development) Act, 1957. The origi- 
nal lease was granted in 1956. and was 
renewed. at the request of the petitioner, 
under G. O. Ms. No. 596, dated 21-5- 
1977 for a period of 20 years. The peti- 
tioner was called upon to pay stamp- 
duty under Art. 31 (a) (iv) and Art. 31 
(c) of Sch. 1-A of the Indian Stamp 
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` Act: by the District Registrar.-in a sum 
of Rs. 98,525/-. The petitioner made a 
representation to the Inspector General 
of Registration and Stamps. -The Assis- 
tant Inspector-General. of Registration & 
Stamps -however, intimated him, accord- 
ing to the petitioner, that it is a ‘con- 
veyance’, requiring a stamp-duty of 
Rs. 1,23,425/-. It is these orders of the 
Asst. Inspector-General .which are be- 
ing supported by the Government- of 
Andhra Pradesh — which are challenged 
in this writ petition. The petitioner’s 
contention is that the mining lease ex- 
ecuted in Form-K prescribed by the 
Rules, is not a ‘lease’ as defined by the 
Stamp Act. nor is it a ‘lease’ as defined 
by Section 105 of the Transfer of Pro- 
perty Act and, therefore, does not re- 
‘quire to be executed on a stamp-paper. 
either as a ‘lease’ or as a ‘conveyance’. 
3. According to the counter-affidavit 
filed by the Asst. Inspector-General of 
Registration & Stamps. the document in 
question isa ‘lease’ .as defined by S. 2 (16) 
of the Indian Stamp Act and requires to 
be stamped as such. He denied that 
he ever asked the petitioner to pay the 
stamp-duty as if the document in aues- 


tion is a ‘conveyance’. He submitted 
that when his opinion was sought he 
intimated the petitioner that it is a 


lease for 20 years, chargeable with duty 
of Rs. 1,23,425/-. 

4. The question, therefore, that ari- 
.ses is whether the mining lease in 
Form-K granted to the petitioner in this 
ease, falls within the definition of 
‘lease’ in the Stamp Act as contended 
by the respondents, or it is only a 
‘licence’ as contended by the petitioner. 

5. The expresion ‘conveyance’ is de- 
fined by clause (10) of Section 2 of the 
Indian Stamp Act, It reads: 

““Conveyance’ includes a conveyance 
on sale and every instrument by which 
a property, whether movable or immov- 
able. is transferred inter vivos and 
which is not otherwise specifically pro- 
vided for by Schedule I or by Schedule 
I-A. as the case may be”. 

“Lease” is defined by clause (16) in 
the following: words :— 

“Lease” means a lease ‘of immovable 
property, and includes also— 

(a) a patta, 

(b) a qabuliyat or other “yoilertaland 
in writing.. not being a counterpart of 
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a lease; to cultivate, occupy. or pay or 
deliver rent for immovable. property; 
(c) any instrument by which tolls of 
any description. are let: - 
(d) any writing on an: application 
for a lease intended ‘to signify that the 
application is granted.’ 


6. This definition being only indu- 
sive, it is necessary to turn to S. 105 of 
the T. P. Act which defines ‘Lease’ in 
the following words :— 


“105. A lease of immovable property 
is a transfer of a right to enjoy such 
property, made for a certain time, ex- 
press or implied, or in perpetuity, in 
consideration of a price paid or pro- 
mised, or of money, a share of crops, 
service or in every thing of value to 
be rendered periodically or on specified 
occasions to the transferor by the tran- 
sferee, who accepts the transfer on such 
terms. 

The transferor is called the lessor, the 
transferee is called the lessee, the price 
is called the premium, and the money. 
share. service or other thing to be so 
rendered is called the rent”, 

7. The expression ‘licence’ is not de- 
fined by the Stamp Act, but is defined 
by Section 52 of the Indian . Easements 
Act, 1882 in the following words :— 

‘Where one person grants to another, 
or to a definite number of other per- 
sons, a right to do, or continue to do, 
in or upon the immovable property of 
the grantor something which would in 
the absence of such right, be unlawful. 
and such right does not amount to an 
easement or an interest in the property. 
the right is called a licence”. 

It may be stated that Art. 31 (a) (iv) 
of Schedule 1-A of the Stamp Act, pro- 
vides for the stamp-duty for a lease. 
for a period exceeding 10 years, but not 
exceeding 20 years. In such a case, the 
stamp-duty payable is the same as on 
‘conveyance’. for a consideration equal 
to twice the amount or value of the 
average annual rent reserved: while 
Art. 31 (c) provides for stamp-duty in 
the case of a lease granted for a fine 
or premium, or for money advanced in 
addition to rent reserved. In this case 
also, the stamp-duty is payable as if 
on a ‘conveyance’, for a consideration 
equal to the amount or value of such’ 
fine or premium, or advance, as_ set 
forth in. the lease. in addition to the 
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duty which would have been. payable 
on such ease, if no fine or premium 
or advance had been paid or delivered. 

8 Now the distinction .- between a 
‘lease’ and a ‘licence’ is well settled in 
law. While a licence. does, not create any 
estate or interest in- the, property to 
which it relates. a lease does create 
such an estate or interest in the pro- 
perty. Whether a particular document 
operates as a ‘lease’ or a ‘licence’ is a 
matter to be determined. on a reading 
of the document as a whole. ‘The words 
used, or the language employed is not, 
by itself, conclusive. What has to he 
ascertained is the intention of the par- 
ties; and this has to be done on a total 
comprehension of the document. I must 
also mention, in view of the contentions 
urged before me, that merely because 
there are certain restrictive clauses in 
a document, it does not by itself amount 
to a licence. Restrictive clauses may 
be found even in a lease-deed. For ex- 
ample, a lease deed in respect of 100 
acres of land, may provide that the 
lessee shall not interfere with the roads, 
buildings, water-ways passing through 
or situated in that extent. Merely be- 
cause such restrictions are found in the 
deed, it does not follow that it is a 
licence, on the ground that exclusive 
possesion is not assured to the other 
party. Of course, the question whether 
exclusive possession is given or not. is 
certainly held to be a very material 
circumstance in construing the nature of 
the document, The ultimate- question 
always is whether an interest in- pro- 
perty is created by the document and 
exclusive possession of the immovable 
property leased out, is given, or whe- 
ther the other party is merely allowed 
to make use of the property for a parti- 
cular purpose while retaining possession 


and control over the property in/by the 
owner. 
9. A few decisions cited by ‘the 


counsel may now be referred to for 
understanding the principles evolved in 
this behalf. The first of the decisions 
referred ‘to is in Board of Revenue v. 


A. M. Ansari, AIR 1976 SC 1813. After 
referring to the definitions ‘of ‘lease’ 
and ‘license’. the Court observed : {At 
p. 1816) = 

"A close study of the above defini- 


tions shows that it is the creation of an 
interest in immovable property or a 
right to possess it that distinguishes a 


C. C. Ltd. v. Govt.- 
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lease from a licence. A licence does 
not. create an’ interest in the “property 
to. which it relates “while a lease does: 
There is in other ‘words: transfer of a' 
right -to ‘enjoy the property in ‘case of 
a lease. As +0 whether a particular 
transaction creates a lease or a licence 
is always a question of intention of the 
parties which is to be inferred from the 
circumstances of-;each case. -For the 
purpose of deciding whether a particu- 
lar ` grant amounts toa lease or ə 
licence, itis essential, therefore, to look 
to the substance and ‘essence of the 
agreement and not fo its form.........” 


The Court referred with approval to 
the: decision in Associated Hotels of 
India Ltd. v. R. N. Kapoor (AIR 1959 
SC 1262) where it was observed “if a 
document ‘gives only a right ‘to use the 
property in a particular way or under 
certain terms while it remains in pos- 
session and control of the-owner there- 


of, it will be a licence............ » The 
Court then referred to the terms and 
the salient features of the agreement 


before it. The first salient feature of 
the agreement noticed by the Court 
was that it is for a short duration of 9 
to` 10 months: secondly. that it did not 
create: any estate ‘or interest in the 
land: and thirdly, that thereunder the 
respondents were not granted exclusive 
possession and control of ‘the: land but 
were merely granted the right to pluck, 
cut. carry away and appropriate the 
forest produce that might lhave-been ex- 
isting at the time of the. contract or 
which might have come into existence 
during the short period of the currency 
of the agreement. .It was observed : 


“The right to go on the land was 
only ancillary to the real purnose of the 
contract. Thus, the acquisition by the 
respondents not being an interest in the 
soil but merely-.a right to cut the 
fructus naturals. we were clearly | of 
the view that. the agreements in ques- 
tion possessed the characteristics of 
licences . and did not amount to . leases 

In this case too, ` the question . “arose 
under the Stamp .Act. The Court: dis- 
tinguished: the decision in. Mahadeo v. 
State of Bombay. AIR. 1959 SC 735 
“where seemingly a somewhat dif- 
ferent view was expressed” on facts. It 
was observed that, in that case. apart 
from the right to take the leaves of 
tendu trees, there were further bene- 
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fits. including: the-right-to occupy’ the 
Jand.: to:cerect.-buildings: ~and | to` take 
away other forest produce not :neces- 
sarily mad thes timber, growing... grass: or 
crop, 

many: “years. ea Sas = Teves 


` 10. It-would. now~ “be. appropriate“ tö 
refer to:the decision - in .Mahadéo v. 
State of Bombay, AIR 1959 SC 735. -In 
this case. the- estate-holders -had ex- 
ecuted agreements’ for a' period of E to 
10 years giving--the other =side the ‘x:ght 
to pluck*-and- carry ‘away ` ‘tendu-leaves: 
The Supreme’ Court . referred. ‘to the 
terms ofone'of the agreements . which 
was : found: ‘tobe typical-of the several- 
agreements ' concerned «-thérein. The 
original: ‘agreement ‘was executed in: 1944, 
and ‘was' valid for: a period of 10 ‘years: 
-But ‘even before- ‘the -expiry of the’ said 
lease, it was `- extended for a‘ ‘further 
period of 10 years.: The relevant terms 
‘extracted’ in the ‘judgment are’ to the 
following effect : (At ‘pp. 739-40) 


“Before this I had given ‘you a similar 
contract selling Tendu’ leaves . prodace 
by contract dated 7-7-1944 registered on 
12-7-1944. In pursuance of that regi- 
stered contract, which is for. five years 
from 1947 to.. 1954 and another for Sub- 
sequent. five years irom 1952 to 1956 in 
all for ten years,. you are to remain ‘in 
possession and occupation of the areas 
and the Tendu leaves. ‘producé till’ the 

_ termination of the year 1956 for whch 
timie you continue your possession ` and 
thereafter” in pursuance of this contract 
you ‘continue for further period of ten 
years, your possession ` and occupation 
from 1957 to 1966 as is usual and cus- 
tomary pruning ` -and ` coppicing ‘Tendu 
leavés' plants, burning them: - and” ins*al 
Fadis ‘for collection of Tendų “leaves: and 
‘construct : Kothas ` (godowns) for ‘storaze 
‘of the leaves at your “sweet ‘will ‘and 
choiée on any open plot or land within 
the estate with’ my ‘permission and yeu 
are. allowed to: take free of all ‘costs 
í any “ Adjat timber, bafiboos ete., from 
my forests for ‘constricting’ themi- T 
shall charge you no * further: 
sideration. ‘In ‘the ‘same’ manner, for’ tke 
purpose of constructing these godowns 
and “such thing you‘may according `o 
your convenience (you may) manufac- 
ture bricks at any place’ you like in 
the vicinity of-any rivers, rivulet; ‘Nak 
or pond at your costs; I shall not re- 
ceive from vou: ahy extra : amount as 


řent for the use: and occupation of land ` 
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Kothas, © dr: manufacturing see band 
for. locating Fadis (Bidi leaves ‘collection 
centres), ~All‘ those. areincluded’ in the 
_cansideration . fixed’: for this : contract: 
All: these rights are ‘already’ ‘conferred 
on vou inthe previous contract ~ dated 
7-7-1944 -zand ~ under: this éontract ‘for 
the entire“contract period: It is ‘also 
open.to you to collect. Tendu leaves not 
only those :growing:in the: summer. sea- 
son” ‘but Pasa those ! ; graving jh- a 

"On ‘a consideration of the ‘above terms. 
the Court observed: (At pp.’ °740;, 741) ' 


e ilo all’ these cases, there is not 
a naked right to take the leaves “ot 
Téndu trees together ‘with a right of in- 
gress and of egress from the “land; 
there’ are further benefits including’ the 
right- to occupy the land. to erect build- 
ings arid to take other forest- produce 
not necessarily standing ‘timber, growing 
crop or grass. Genes «the agreements con- 
veyed ° more than the’ ‘tendu leaves to 
the petitioners. They conveyed ` other 
forest produce like timber, bamboos; 
ete., “the soil ‘for making - bricks, the 
right to prune; coppice: and burn’ tendu 
trees and the right to build on and oc- 
cupy land for the purpose of their busi- 
ness, ‘These rights. weré “spread: over 
Many years, and ‘were not so ‘simple as 
buying leaves so to speak,” in a shop. 
The' expression ‘srowing crop’ might ap- 
propriately ` comprehend {endu leaves. 
but would not include ‘Adiat timber’. 
bamboos. nor ‘even’ tendu plants. The 
petitioners ‘were not’ to get leaves from’ 


the extant trees but also such trees as 
might grow in the future. They could 
even burn the old trees, ` presurnably.: 


so that others might grow in their place. i 
cannot be said’ to” be’ “contracts of sale 
of ‘goods’ simpliciter........ Kaa 


- 11. ` The`next-decision which requires 
a reference, is Shri - ‘Tarkeshwar Sio 
AIR 
1979 SC. 1669. After. ` referring to. the 
definitions, of ‘lease’ and ‘immovable pro- 
perty’. in the. various. enactments, the 
Court observed :. (at. Pp. “1674, 1675). <, 


"A right to carry.on mining operations 
in-land to-extract a specified . mineral 
and’ to remove’ and appropriate that 
mineral,‘ is! a ‘right ‘to enjoy  immove- 
able property’. within the meaning of 
Section 105;-more so, when —-as in the 
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iñstant case—it is coupled with a right 


to be in its exclusive: khas possession 
for a specified period. The ‘right to 
enjoy immoveable property’: spoken of 


in Section 105, means the right to enioy 
the property in the manner in which 
that property can be enjoyed. If the 
subject-matter of the Jease is mineral 
land or a sand-mine, as in the case be- 
fore us, it can only ‘be enjoyed and oc- 
cupied by the lessee by working it, as 
indicated in Section 108, T. P. Act, 
which regulates the rights and liabili- 
ties of lessors and lessees of. immove- 
able property... eet 4 


The: Court ohare’ hither: (At p. 
1675) i 

AEN, The discussion will not be 
complete without noticing the decision 


of the Patna High Court in Commr. of 
Income-tax. Bihar & Orissa v. Kamaksha 
Narain Singh (ILR 20 Pat 13: AIR 
1940 Pat 633 (SB)), which..is in ` point. 
In that case. after an exhaustive survey 
of all the decisions on the subject. (in- 
cluding some of those which have been 
cited before us), a Full Bench consisting 
of three eminent Judges, held that coal- 
mining settlements whereby certain 
rights of entering upon the land of the 
settlor, sinking shafts etc., and winning 
and taking away the coal are granted 
in consideration of receiving a salami 
and ‘annual. sums computed on the 
amount of coal raised and the amount 
of coke manufactured, subject always 
to a minimum annual sum which was 
always payable irrespective of what 
coal was raised or coke manufactured, 
were not “a sale of coal” but could be 
regarded as ‘leases’ within the meaning 
of Section 105 read with Section 108, 
T. P. Act, or within the legal accep- 
tance of the term “lease” in this coun- 
try. This decision of the High Court 
was affirmed by the Juticial. Committee, 
and the appeal filed by: Kumar Kama- 
khaya was dismissed: {See 70 Ind App 
180 : AIR 1943 PC 15d)......... ts 


‘Then the Court proceeded to apply 
the test evolved ‘by ‘the Patna High 
Court to the facts of the case before 
it, and held that inasmuch as the an- 
nual fixed payment in the case before 
them had no relation whatsoever with 
the ‘quantity of sand extracted and ap- 
provriated. and more importantly since 
the other side was given a right to en- 
ter into and remain in khas possession 
of the mineral” field for the stipulated 
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period of 9 years, the transaction’ cón- 
cerned therein was a ‘lease’.. and not a 
‘licence’. 

12. Now let me examine the rele- 
vant terms and conditions of the lease 
in Form-K. prescribed by the Rules, ` 
from the above point of view.. After 
describing the parties, the document 
says: 
consideration of the rents 
and- royalties. covenants and agreements, 
by and in these presents and the sche- 
dule hereunder written. reserved and 
contained and on the part of the lessee/ 
lessees to be paid. observed and per- 
formed, the State Government (with the 
approval of the Central Government) 
hereby grants and demises unto lessee/ 


‘lessees, all those mines, beds/veins 
seams of lime-stone marbs, clays, shales, 
and lumps........... ʻ. Situated, lying and 


being in or under the lands which are 
referred to in Part I of the said sche- 
dule, together with the liberties, powers 
and privileges to be exercised or en- 
joyed in connection herewith, which are 
mentioned in Part-II of the said sche- 
dule subject to the restrictions and con- 
ditions as the exercise and enjoyment 
of such liberties. powers and privileges 


‘which are mentioned in Part III of the 


said schedule. except and reserving out 


of this demise unto the State Govern- 
ment the liberties. powers and- privi- 
leges mentioned in Part IV of the said 
schedule to hold the premises hereby 
granted and demised unto the _ lessee/ 
lessees from the...... day of...... 5h eee 
for the term of 20 years thence’ next 
ensuing yielding and paying therefore 
unto the State Government the several 
rents and royalties mentioned in Part V 
of the said schedule at the respective 
times therein specified subiect to the 
provisions contained in Part VI of the 
said schedule, and the _ lessee/lessees 
hereby covenants/covenant with the 
State Government as in Part VII of the 


- said schedule is expressed and the State 


Government hereby covenants with the | 
lessee/lessees as in Part VIII of the said 
schedule as expressed and it is hereby 
mutually agreed between the. parties . 
hereto as in Part IX of the said sche- 
dule is expressed”. 

Then follow the several Parts jeleit 
red to in the above extract. Part-I des- 
cribes the area of the lease. An area 
of 1900 Acres situated within the par- 
- ticùlar ‘boundaries is mentioned ---in 
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Part-I... Part-II mentions“ the- liberties, 
powers and privileges. to: be: exercised 
_ and enjoyed by. the-lessee subject. to the 
conditions. and. restrictions in Part-III. In 
para 2 it-is mentioned: that the -. lessee 
shall have the - liberty. and -power at 
all times, during the’ period aforesaid, 
' “to enter upon the said lands and to 
search for mines, bore, dig, . drill or 
win, work, .dress, process, convert, carry 
away and: dispose. of the said: mineral/ 
minerals, and also to sink. drive “and 
make pits, shafts and inclines ete. Simi- 
larly, the lessee is given a power to 
make, maintain and use any pits, shafts. 
water and air-ways and: other ' works. 
and to erect, construct. maintain and 
use any engine. machinery-plant. dress- 
ing floors, furnaces, coke ovens. brick- 
z kilns, workshops, store-houses,. bunga- 
lows, godowns, sheds, and other build- 
ings and other works etc.. and. also to 
make use of any roads and: ways, and 
to make any tramways. Railway-roads, 
aircraft landing grounds and other ways, 
in or over .the said lands, and to use 
and .maintain the same, and also the 
liberty and power to quarry and get 
stone gravel and other _ buildings and 
road materials etc. and to use and em- 
ploy the same. All the above liberties 
and powers are given for the purposes 
‘mentioned in the document, viz.. 
the purpose of mining and removing the 
lime-stone in the said area.. For the 
same purpose, the lessee is given the 
power to enter upon and use a sufficient 
part of the surface of the land, men- 
tioned in Part-I. for the purpose of 


` stocking, keeping, storing or depositing 


therein any produce of the mines or 
works carried on. and any tools, equip- 
ment, earth and materials. and sub- 
stances, connected therewith. Again. 
for the same purpose, the lessee is em- 
powered to enter upon, and use a suffi- 
cient part of the- said lands to bene- 
ficiate any ore _ produced from the said 
lands. The lessee is also empowered to 
convert into coke any coal or coal dust 
produced from the- said lands, and to 
carry away the same. Similarly. he is 
empowered to clear under-growth and 
brushwood. and to fell and utilize any 
trees or timber thereon, but. the State 
Government. is entitled to ask the 
Iessee to pay for any trees or timber 
felled- by the -lessee, -at the rates 
specified by the designated - authority. 
Part-III mentions. the restrictions.. and 
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conditions, subject to which ‘the lessee 
shall.-exercise the liberties, -powers and 
privileges . granted to him in Part-I. 
Part-III mentions. that the lessee shall, 
not .erect: any building or other stuc- 


ture. and ‘shall not carry on any surface 


operations in or upon: any public plea- 
sure ground, burning or: burial ground,. 
or place regarded as a sacred place, or . 


any houses or village sites, or 
public road, or public ground, 
so as to injure or prejudicial- 


ly affect any: buildings, work proper- 
ties, or rights of other persons and that, 
no land shall be used for surface opera- 
tions which is already- occupied by per- 
‘sons’ other than the State Government 
for works or purposes not included in 
the lease. ‘and that the lessee shall not 
interfere with any right of way, well 
or tank. The lessee shall not, without 
the express consent and sanction of the 
designated authority, cut or remove any - 
timber or trees, or clear any brushwood 
or under-growth. .He shall also have 
to pay for the trees or timber felled or 
removed by him. The lessee shall not, 
without the previous sanction in writ- 
ing of the appropriate authority, enter 
upon any reserved forest included in 
the said lands, nor shall he fell. cut or 
use ‘any timber or trees. Paragraph 6 
in Part-III says “the ‘lessee/lessees shall 
allow the existing and future holders of 
Government licences or leases over any 
land which is comprised in or adjoins; 
or is reached by the land held by the 
lessee. reasonable facilities of access 
‘thereto...,..;..”%.Part-IV then mentions 
the liberties, powers and privileges re- 
served to the State Government. The 
State Government or its lessee. or per- 
sons authorised by it are entitled to en- 
ter into or upon the said-lands and to 
search for win work, dig, raise dress 
process, convert and carry away mine- 
rals other than the said minerals. and 
any- other substances, and for those 
purposes to sink, drive. make, erect, 
construct, maintain and use such pits, 
shafts. inclines, drifts, levels, and other 
lines, waterways, airways. water-cour- 
ses, drains, reservoirs, engines, machi- 
nery plant, building. canals, tramways,. 
railway roadways: and other works and 
conveniences, as may be deemed neces- 
sary and convenient, provided: that such 
activities shall not cause hindrance or. 
interference to, or with the liberties, - 


powers. and - privileges,- reserved. to- the.. 
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enter: into: or upon. the: „said lands, - eet 


to.: make.. through:::the-. same. - any. 
railway . roadways, tramways; -ete, 
for. the; purpose. of ~ repairing 
those :- lines-. and means : of. : com- 


munication. . Again -the: proviso -is,, that 
. Such-- work shall not interfere with. the 
‘liberties and powers reserved to the- Jes- 
see under the deed. e : 

18. -Part V.. mendonin the: ‘rents; aya: 
ties. ete, payable by:the:lessee. Except 
for the ‘first -vear of the lease, the: lessee 
is liable to: pay ‘dead rent’. as ‘specified’ 
in- clause’ 2 of-Part-V. “Clause: 2 says 
_that.-during the’ subsisterice of thé lease. 
` the lessee ‘shall pay to: the: State Gov- 
ernment annual‘ dead rent for’ the lands 
demised and described-in Part-I -of the 
said ‘Schedule, “at the rate: for the: time 
being- specified in- the - Third Schedule 
fo the Act. Clause’3 prescribes the ‘rate 
and mode of payment of ‘royalty. while 
cleuse-4 provides for: payment of “rent 
and water rate to the State Government 
in respect of all parts of the surface of 
„the said “lands which- shall- from ‘time 
“fo time- bé occupied | -or uséd by . the 
lessee/lessees- under the “authority of 
these oar at-the rate> of Re. 1/- 
per acre; EET of the area so occupied or 
used.:..::...”. This rent has also to'be 
paid ir- i the manner provided in clause 2, 
However, -no rent is payable -in--respect 
of the occupation and use of the “areg 
comprised in any roads. or ways-to 
which ‘the’ public: have full right of ac- 
cess. Part-VI ‘contains provisions: re- 
garding’ the ‘computation ‘of rent and 
royalty, and how-to realise. ‘them in: case 
they -are not: paid in “time: Part-VII 
contains the covenants ` undertaken: ‘by 
the lessee. It includes the payment. of 
rent and: royalties, and -the ~ obligation 
of the lessee to- maintain and keep the 
boundary’ marks in gdod-order: to com- 
mence the ‘operations within™'one vear: 


to secure and keep in good: condition 
the ‘pits, shafts. etc.. -and also- to report 
to the State Government:.the . .discoverv 


in the leased area‘of any mineral not 
specified in the lease;’within sixty davs 
of such -“discovery:. The lessee is~also 
bound fo keep records and accounts‘ re- 
garding production and employees ete.. 
at his place.of. business, and to maintain 
all other plants and weighing machines 
etc.. in good order. He ‘is also “obliged 
to ‘exercise. the liberties-- and“ ‘powers 
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granted: to::him runder- the: lease-deed : ini 
Such.ya:. manner. as°to-offer no: -unneces= 
sary or’. reasonably? avoidable:- ‘Obstruction 
or interruption - to”the -development and 
working -within the said .lands. or ‘anv 
minerals not included in the ‘lease, -and 
is bound to .afford:to the Centrali. and 
States Governments and ‘to’ ‘the holders 
of prospecting licenses :or ‘mining leases, 
at. all times; ‘Tedsonable -riedns* of: access) 
and. safe and convenient- passave.-in re- 
spect ofi-any? minerals» within the ‘said: 
land.‘ not: included within the -lease~ and: 
for the purposes. connected: therewith. 
Part-VIIl . contains .the covenants under- 
taken by the State Government, while 
Part-IX niine a general provi- 
sions, . ginta 


‘14. Now. if- the “provisions”: oo the 
lease-deed are ‘éxamined ‘and analysed 
in ‘the light of the’ principles, of ‘law 
émerging from ‘the decisions referred to 
hereinbefore,’ it would ” follow ‘that the, 
that” the ` mining “lease executed by the 
petitioner in “Form-K. requirés to be 
executed ona stamp of: the. value . pre- 
scribed’ by the Stamp Act, It ‘must be 
noticed ‘that: accérding to Part-V of. the 
lease-deed. the lessee is obliged to pay 
what is called ‘dead’ rent’ in addition 
fo the royalty ‘payable on the “mineral, 
mined by him. ‘While’ the’ royalty “ is 
payable ‘only ‘for, and basing ‘upon’ the 
quantity of the` mineral mined ‘by the 
lessee, the dead-rent is‘a fixed“ amount 
payble every year atthe rate of Re. 1 
per acre’for the area comprised ‘in the 
lease-deed' excluding of course the’ ‘roads 
and ways, and other aréas’ of communal 
use. “Reference in this“¢onnection may 
also be had to’ Section 9-A of the Act, 
which ‘was introduced by the ` Amend- 
ment ` Act: 56 „of „1902, ` The Section 
reads : 


“9A, (1) The holder of : a ‘mining lease. 
whether. granted. - ; before or after the 
commencement of, the Mines and Mine- 
rals (Regulation ..and - Development) 
Amendment , Act, 1972, shall, not twith-. 


Pa 


standing anything -contained in ‘the ‘ins | 


strument of lease or in any other law, 
Baie ena ‘every . year, dead 
rent at such rate as may. be specified, 
for the time being, in the Third Sche- 
dule.: for’ all the’ areas ‘included in the 
instrument of lease: 


“Provided that “where the holder of 


such mining lease -becomés’ liable. under. 
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Sectiori: 9,- topay rovalty for. any mine- 
ral removed ‘or.;consumed iby’ him .or by 
his agent.: manager, employee.: contractor 
or: stib-lessee -from ; the -eased area. -he 
shall: be. liable::to. pay. either- such: royalty 
or the dead. rent in-respect. of. that : area 


„whichever is gréáter”; io- pec. cia 
15. Third-Schedule to the Act“ ' pre- 
scribes the rate of” dead-rent. t is to 
the following effect :— i 
Si “Period of mining oe “| Rate of dead- 
i "lease : “Tent per hectare; 
1) First year we Nil 
2) Second year to fifth YOar eee Rs, 12-50 
8) Sixth year to tenth year se ` Rs. ‘25 f- 


` 4) Eleventh year onwards wash Rs. 87-50..." 


16. Thus, whether the lessee removes 


and/or consumes any mineral, or not, 


he. is liable to pay dead-rent at the pre- 
‘scribed rate. Of course, if he also re- 
moves and/or consumes the mineral arid 
pays royalty thereon,:and if the amount 
of royalty exceeds the rent. he shall 
pay the royalty alone. Thus, one of the 
tests affirmed in Tarkeshwar Sio Thakur 
Jin v. B. D. Dey & Co. AIR 1979 SC 
1669 viz.. the payment. of annual fixed 
amount irrespective of the quantity of 
the mineral extracted and appropriated. 
is satisfied in this case, Another factor 
to be noticed in this connection is that. 
the lease is executed. for a fairly -long 
period,. viz. 20 years, It is not for a 
short period like 9 months, or one vear. 
as-was the case in Board of: Revenue v.- 
A. M. Ansari,, AIR 1976 SC 1813, It 
is true.that the real purpose . of the 
lease is.to enable the lessee to win, re- 
move and take away -the particular. 
mineral, but, it cannot be forgotten that 
the several clauses in the lease specifi- 
cally empower the lessee not only to 
win and carry away the mineral. but 
also to make, maintain, and use any 
pits, shafts, waterways,’ and: air-ways, 
and: to erect and construct, ‘inaintain and 
use any engines, machinery plants, dress- 
ing floors, furnaces, coke ovens; brick- 
kilns, - workshops, store-houses, bunga- 
lows, godowns; -sheds and othér bnild- 
ings and works, within the area granted 
to him. ‘He is also empowered to enter 
upon ‘and use a‘‘sufficient’ part of the 
surface of the land,- mentioned ‘in ‘Part-I: 
for the purpose of stocking, heaping, 
storing or depositing therein any, pro- 
duce of. the mines -or: works- earried on. 
and instruments.and _ tools. : connected 
therewith, He-is also - empowered. ‘to 
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clear. the under-growth and. brushwood. 

and:- to -fell -and utilize any, trees. or 

he 
‘the. «Government . in that 
. it, is. true, +; as. nointed:out,. by 
Mr: - Ķ. Srinivasa; Murthy; the learned 

counsel. for the petitioner, that the peti- 

tioner is not empowered to erect any 
building or other structure, and. is also 
prohibited from carrying on any surface 

operations in or. upon any. public plea- 
sure _. ground, r.- burning or burial} 
ground, or place regarded as sacred, or 
_any:. houses or. village sites, or public! 
grounds, or. over the surface land al- 
ready occupied by persons other than 

the State Government, but it does not 
follow. that he is not given the posses- 

sion .of. the remaining area covered by 
the lease-deed, i e„. the area mentioned 
in Part-I of the Jease-deed. Mr. K. Srini- 
vasa Murthy further argued that any 

other person may also be granted a lease 
in respect of the very same area, in re- 

spect of another mineral. Probably. it. 
is so. But. so far as the present. case 
is concerned. no such contingency has 
arisen and, therefore, it. is not necessary 
for mé_to consider what would be the 
position of the two lessees (for two dif- 

ferent minerals) in such a case, On 
an overall consideration of the terms 

of the lease-deed, I am of the opinion 

that the lease-deed executed by the’ 
petitioner is a Tease’ within the mean- 
ing of clause (16) in Section 2 of the 
Indian Stamp. Act and has, accordingly. 
got to be executed on a stamp-paner of 
the requisite value, i 


17. The’ next question is: on wiat 
basis should the stamp-fee be calculat- 
ed? It is stated by Mr. K. Srinivasa 
Murthy that. in this case, the respon- 
dents calculated the stamp-fee payable 
under Art. 31 (a) (iv) of Schedule I-A 
of ‘the Act;.which provides: that, in case 
of a lease., for a period. exceeding 
10 years but not exceeding . 20 vears, 
the stamp-duty payable is the same as 
or “conveyance” for a consideration 
equal to twice the amount or value of 
the average annual rent reserved. His 
complaint is that, the authorities to the 
average royalty paid by the lessee for 
the previous years, i.e. during the 
period covered by the original lease, 
ma adopted the same for this purpose. 

-am of the opinion that the. complaint 
Serenity ._ The basis: of calculation 
must be the same, whether: the lease- 


compensates , 
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deed -is executed >for- the first time, -or 
whether it is executed by way of rene- 
wal. Now. because the present case is 
a case of renewal, the authorities -are 
taking an average of the previous years 
as the basis for calculation. But, this 
basis ‘cannot apply where the lease is 
being excuted for the first time. There 
must be a uniform principle in all such 
eases. In the case of a fresh lease, no 
one can say — at the time of the execu- 
‘tion of the lease-deed — whether the 
lessee ‘would in fact remove and/or con- 
sume the mineral: and even if he does, 
in what quantity? In other words, the 
royalty payable by him in future is un- 
ascertainable. The only definite and 
ascertainable basis in such a case, how- 
ever, is the annual dead-rent prescribed 
by Section 9-A, read with Third Sche- 
jJdule to the Act: That is the minimum 
amount which has to be paid by the 
lessee during the ‘subsistence of the 
lease, irrespective of the fact whether 
he removes and/or consuumes the 
mineral and pays any royalty thereon. 
or not, 


18. For the above reasons, the writ 
petition is allowed in part. It is declared 
that while the lease-deed executed by 
the petitioner in Form-K in this case 
amounts to a ‘lease’ as defined in 
clause (16) of Section 2 of the Indian 
Stamp Act and is accordingly liable to 
stamp. duty, the stamp-duty has to be 
calculated with reference to Art. 31 
(a) (iv) of Schedule I-A to the Act, 
taking the annual dead-rent as the ave- 
rage annual rent reserved under the 
lease-deed. In the circumstances of the 
ease, there shall be no order as to 
costs, _ Advocate’s Rs. 250/-. 


Petition partly allowed. 
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Syed Jaleel Zane v. ‘P,-Venkata’ Murlidhar 


A.L R. 


> (A) T. P. Act (4:of 1882), Section 105 
— Lease-deed with clause of renewal 
— Deed has to be construed in its own 
language in- harmony with other clauses 
— Payment of amount towards. good- 
will to previous tenant jis not relevant 
in construing deed. AIR 1937 All 328, 
Rel. on. (Para 12) 
(B) T. P. Act (4 of 1882), Sec. 105 — 
Lease-deed containing clause of rene- 
wal — Renewal cannot be construed as 
perpetual unless language is clear and- 
unambiguous. l 


The document. of lease containing a 
clause of renewal has to be read asa 
whole and an effort made to ascertain 
the intention of the parties while enter- 
ing into the contract. No single clausa 
or term should be read in isolation so 
as to defeat the . other clauses. The 
interpretation must be reasonable. 
harmonious, and be deduced from the 
language in the document. (Para 14) 


While in India, the law does: . not 
prohibit a perpetual lease clear and un- 
ambiguous language would be reauired 
to infer such a lease. If the language 
is ambiguous, the Court would opt for 
an. interpretation negativing the plea of 
a perpetual lease. The- Court always 
leans against. a perpetual renewal. and 
hence,- where there is a clause for rene- 
wal subject to the same terms and 
conditions, it would be construed as 
giving a right to renewal for the same 
period as the period of the original 
lease, but not a right to second or third 
renewal and so on unless, of course, the 
language is clear. and unambiguous. 
Case law discussed. (Para 19) 


The lease deed in this case did not 
provide for a perpetual renewal. 
C.C. C. A No. 97 of 1975, D/- 24-3- 
1977 (Andh Pra), Affirmed. (Para 24) 


(C) Civil P. C. (1908), Sec, 151 — 
Lease for five years from 1-1-1964 with 
clause for renewal —- Suit for eviction 
on 10-1-1969 on ground of waste | and 
damage — Suit dismissed on 16-2-1973 
— Appeal — By the time appeal came 
up for hearing, renewal period had ex- 
pired on 31-12-1973 — Appellate. court 
was held perfectly justified in consider- 
ing whether the renewal was perpetual. 
i (Para 13) 


(D) Civil P. C. (1908), Section 151 — 
Letters Patent (Andh `` Pra), Clause 15- 


_ — Court has inherent. power to mould 
. relief by considering -. subsequent .cir- 


1981 = 


cumstances —.- Eviction .was ordered in 
Letters Patent, in this. case... 


: The ‘inherent power’‘of the Court to 
take notice of the subsequent circum- 
stances to do complete justice between 
the parties and to mould the relief ac- 
cordingly, is undoubted. Where such a 
course tends: to avoid multiplicity of 
proceedings, - it is all-the-more desir- 
able that, the Court exercises ‘its jur- 
isdiction and - inherent power in this 
direction. (Paras 13. 25) 


A lease was executed in favour ` of 
tenant for a period of 5 years from 
1-1-1964. The lease contained a clause 
for renewal also. The-landlord brought 
a suit for eviction on ground of waste 
and damage on.10-1-1969. The suit was 
dismissed on 16-2-1973. An appeal was 
preferred by the time the appeal came 
up for hearing’ more than three years 
have elapsed after the. renewal period 


was over and still the tenant was con- ` 


tinuing in the premises on the same 
terms and conditions. The. appellate 
court held that the tenant was not 


guilty of waste and damage but allowed 
the appeal on 24-3-1977 observing that - 


the lease was not perpetual. Thereafter 
suit for eviction was filed on the basis 
of observations and the tenant prefer- 
red the Letters Patent 
the appellate judgment. 


_ Held. it was unjust to allow the ten- 
ant to continue in the premises on the 
same terms and conditions. agreed to in 


1963. Indeed, the tenant was trying to 
reap an unfair advantage over the 
landlords by insisting upon, and by 


continuing in possession of the premises 
even after the second term of five 
years. The tenant’ was clearly taking 
an unreasonable and unjust stand which 
could not be allowed and there should 
be a.decree for. eviction of tenant. 

As (Paras 25, 26) 
Cases 
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13-9-1968 (Andh Pra) 23 
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ATR 1949 Assam 78 - 7 $ 
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K. R. Narasimham,: for. Respondents 


and Cross Objectors, 


JEEVAN REDDY, J. :— This Letters 
Patent Appeal and Cross-Objections are 
directed: against the judgment of our 
learned brother. M. Ramachandra Raju. 
J.. The dispute is between landlord 
and tenant. The suit properties are 
two shop-malgies in Secunderabad. 


2. By a registered lease-deed dated 
31-12-1963 (Ex. A-12), the landlady 
leased out the premises to the appel- 
lant for a period of five years. on a 
monthly rent of Rs. 550/-. The tenancy 
was to commence on and from 1-1-1964. 
The lease-deed stipulated that the ten- 
ant shall not commit acts of waste or 
otherwise cause damage or loss to the 
premises and that, any such act on his 
behalf shall render him liable to evic- 
tion. The following clauses are relevant 
for the present purposes :— 


“3. That the tenancy under this agree- 
ment shall be for a period of five vears 
from the date of this agreement and if 
the tenant vacates within the said per- 
iod. the tenant is liable to pay the 
full rent for the remaining period out 
of the said five years. After the said 
five years if the tenant desires to con- 
tinue the tenancy he can do so on the 
same terms and conditions as stated 
herein, provided he does not violate any 
of the terms and conditions herein. 

XXX XXX XXX 


(13) If the tenant or landlady wants 
to terminate the tenancy they should do 
so with one month’s notice to the other 
party. 

(14) If the tenant fails to comply with 
any of the terms the landlady is at 
liberty to evict the tenant without any 
notice after the maturity of the period 


mentioned here...... we 
3. Under a settlement deed (Ex. 
A-13), dated 22-9-1965 the landlady 


settled this premises upon her minor 
children, who are the Sa cial 
dents herein.: 


4. Sometime before- as expiry of 
five years, the plaintiffs terminated: the 
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tenancy `of the appellant’ for 
damage to, and -> ‘ committing 


. causing 
acts: of 


waste in the premises, and instituted a 


suit for eviction on 10-1-1969. (It. may 
be noticed that the: five year period 
prescribed under the: lease-deed: expir 
ed on and with 31st. December, . 1968). 


Be “The defendant: (appeliant) ‘in: his 
written statement denied: the acts of 
_damage and. waste and . submitted. that 
under the Jease-deed he had a right to 
continue for the full period of. five 
years. He further submitted: 

“the defendant. in fact before the ex- 
viry of the lease period, exercised his 
option through a notice dated 25-12- 
1968 which has been acknowledged by 
the plaintiff | on 30-12-1968.: The con- 
tract ‘of renewal having’ come’ into 
force, confers immediate right on the 
defendant to hold the property fora 
further period on the same terms and 
conditions as in the registered rental 
agreement, and accordingly the defen- 
dant is enjoying the property under 
subsisting lease. The said- contract of 
renewal and continuation of lease runs 
with the land and the plaintiffs, ‘who 
claim to be the assignees of interest of 
the original lessor are equally bound 
by the same. Hence the-- question of 
handing over possession of the property 
to the plaintiffs‘ does not arise.. a 
He therefore, submitted that the ‘suit is 
misconceived. 

_ 6. On the above pleadings,’ the leam- 
ed trial Judge framed appropriate issues 
and, on a consideration ‘of the oral and 
documentary evidence placed. before 
him. found (i) that the defendant is not 
guilty of ° acts of damage and waste. 
alleged against him. and (ii) that. the 

. defendant has validly exercised his op- 
tion of renewal in terms of clause (3) 
of the lease deed and, therefore, has 
a-risht to continue in possession -for a 
period of five years from 31-12-1968 to 
30-12-1973, (It is significant to notice 
that this judgment was rendered on 
16-2-1973. In other words, the renewal. 
period of five years was not over by 
‘hat date). Accordingly, he dismissed 
the suit. (It is unnecessary to refer to 
other findings which have- no relevance 
at this stage). 

. 7. The plaintiffs preferred an appeal 


to this Court, which was heard by our | 


learned brother, M. Ramachandra Raju. 
J. The ‘learned Jüdge agreed with the 
trial’ Judge ‘that, the deferidant was not 
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Quilty of-acts of«.damage -and waste, 
alleged against him.. ‘The appeal: was 
heard. and the judgment was. rendered 
by. the’ learned single -Judge on 24-3-. 
1977, by which date the renewed “period. 
of five.’ years had already. ‘expired. (It 
came, to an end. on. 30th, of. December. 
1973). The learned Judge, therefore, 
considered the. question’ whether ` the 
tenant had any right to so continue, 
Construing clause (3). of the lease-deed, 
the learned Judge observed: . 


“I should think that as broiled 
under clause 3, the tenant can exercise 
the option to continue ‘the. tenancy for 
another period of five .years after the 
expiry of the initial . period , of five 
years.. I cannot agree with the argu- 
ment of Sri Sitaramayya, learned Coun- « 
sél for the defendant, that when it is 
mentioned in clause 3 that the tenancy 
can be continued on the same terms 
and conditions the tenant will continue 
to have that option even after the ex- 
piry of the second. period of five years 
also. and so on. I do not ‘think the in- 
tention of the parties in making the 
provisions under clause would - have 


-been for the tenant to have the option 


to continue the ‘tenancy any - number of 
times, each time for.a period of five 
years, I do not think. the defendant can 
have any more option to continue the 
tenancy after the expiry of the present 
period of five years which he got by 
exercising the option by giving Ex. 
A-26 notice to the plaintifis. Therefore, 
I do tiot find any merits in the appeal 


sesesassosae 2 


The present Letters ‘Patent Appeal is 
preferred by the tenant against the said 
observation, or finding, as the case may 
be. and the main contention put for- 
ward by Mr. Challa Seetharamaiah. the 
learned Counsel for. the appellant (ten- 
ant) is, firstly that the said observation/ 
finding of the learned Judge was whol- 
ly uncalled ‘for, in the facts and ‘cir 
cumstances -of this case; and secondly. 
that as a matter -of construction of the 
lease, the view taken by ‘the learned 
Judge is incorrect. He contended that 
the tenant is entitled to continue in 
possession of the premises as long as he 
does ‘not -violate the terms of the lease 
and that. he is entitled to. exercise the 
option of renewal before the end sof 
each successive period ‘of, five years, 
Learned Counsel’ told us. that. before 
the 30th of December, 1973 . his client 


A 


1981 ? 


has “ágain - exercised his” ‘option | to con= 
‘tinue - the. lease :for.jfive' -yéars... and-be- 
: fore. the end--of -December, -1978 also 
ihe. bas exercised : similar - T over 
lagain. t 


i 8 The cross-objections _ ‘are “preferred 
‘by the” ‘plaintiffs’ submitting that. once 
the jearned © ‘Judge had “held, Tightly, 
that the tenant is entitled only to ‘one 
renewal’ Under causé” (3) ‘and “nothing 
more, he ought’ to have’ decreed’ the. suit 
for eviction ‘beGause ` the renewed period 
was over long prior to the date.‘of 
judgment of the. learned single Judge. 
The submission-.is.that in: this: verv’ suit 
‘and inthe interests of justice. the Court 
ought. ‘to: take:-notice . of:-the -subsequent 
‘circumstances. and- mould: ‘its relief ac- 
cordingly. ‘It is submitted that such a 
course -would not only meet the ends of 
justice -but’ would also. ayola the multi- 
; Dlicity ‘of proceedings.. 


|9. It is brought to ‘our “notice by 
both the. Counsel. that the plaintiffs 
“have instituted another , suit. for eviction, 
; apparently based upon the. observations 

. ‘of the learned single Judge. which suit 
His said.. to have. . been . stayed pending 
disposal of this appeal, 


- 7 10.-.-Three- questions arise. ps our 
et ea (i) what. was the 
true ‘intention of the ‘ parties -when en- 
‘tering -into the lease-deed, .Ex. -A-I2. 
and whether “they intended that the 
tenant should have a permanent right 
of renewal ` at the” end of each succes-. 
sive period: of ‘five „years |. [étt whether 
the jearned ‘single Judge; travelled be- 
yond the’ confines of the suit in making 
the observations impugned in the an- 
peal; -and (iii) in-case we find that; the 
learned ‘single’ Judge is.: right, in the 
construction,’ hë ‘placed upon -clause (3). 
whether: we should pass a ‘decree for 
eviction in this: proceeding itself, not- 
‘withstanding ‘the pendency of the fresh 
suit instituted by the’ ‘plaintiffs? ° 


“1L We shali take. up. thé. second 
question for our consideration. first. Mr. 
Seetharamaiah’s submission has been 
that the ‘only issue in appeal :was whe- 
ther the tenant was guilty: of any acts 
of waste and damage and that. - there 
was no -issue whether the tenant is en- 
titled to. second or successive renewals, 
In the state-of pleadings in this case. 
he contended:- the learned: Judge- ~- ought 
not to: have: 
the said question. Cotinsel stafed=:before 
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. goodwill would have, 


-Tadv, we cannot 


expressed’ any opinionion . 
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us that.- after. the. conclusion: of- the 
arguments the. learned. Judge-.put: him a 
question whether his client: is entitled 
to: continue; even `- after . the:.. renewed 
period of five: -years, and „when he said 
yes, the earned Judge perused .Cl, 3 
and ‘made the . observations. impugned 
herein: He further submitted that, had 
this question been in issue, his client 
would have-ied oral evidence: with re 
spect toi- the!'cireumstances surrounding | 
the execution. of, the lease deed, which: 
would have helped i:the Court in appre-: 
ciating the: meaning.-of the said clause,’ 
He -submitted further that, at the time 
of Ex.. A-12, his client had paid a sub- 
stantial amount by way of goodwill to 
the previous..tenant..who was no other 
- the husband of the landlady. 


“On a consideration of the plead- 
ta and the material, we are not pre 
pared to agree with the learned Coun: 
sel. We do not think that any oral evi-| 
dence- is relevant for the construction 
of clause 3. The clause has to be cop- 
strued in its-own language, and in har- 
mony ` with the other clauses -of - the 
deed. See Sewakaram y, ` Municipal | 
Board: ‘AIR 1937 “All 328. Similarly.-thée; 
payment of any amount towards good- | 
will to the previous’ tenant, is of no 
relevance on’ the question -of the con- 
struction of the deed. Had the previ- 
‘ous tenant ' been`a” third-party. the 
payment of any amount to him towards. 
admittedly, been 
of no. relevance. Merely because he 
happens to be the husband of the land- 
concéive any valid 
connection’ “between that payment and 
the ` entering into of’ ‘the’ lease-deed, ‘In 
any. event, as we shall” presently ex- 
plain, the ` defendant had. himself taken 
Up the plea: that’ he is éntitled to the 
renewal as'a matter of right. and it is 
reasonable to presume evidence which 
he wished to. 


13. Now ‘coming to the. pleading, it 
is true. the plaint..did not contain a 
plea that the tenant was not entitled to 
successive renewals; but, in .the -written 
Statement the defendant himself had 
clearly raised the plea, that. he is en- 
titled to continue for.a further period 
on the same terms and _-conditions,-as 
per:.clause 3-of the lease-deed. There 
was: also; an- issue, viz. vissue - -No. 2, to. 
the effect. TAA 

Whether the- defendant -has “validity 
exerdisad his option to renew.:the - ‘lease’ 
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gnd:so he is not liable to be evicted.” 
Mr. ‘ Seetharamaiah wants to read 
the said plea in the written statement. 
as pertaining to the first renewal only. 
and not to the tenant’s right to second 
or successive renewals. We are nol 
prepared to construe the plea, which we 
have already extracted while setting out 
the respective pleadings, in such a 
narrow manner. Even assuming. that is 
the correct purport of the plea, even 
then, the learned Judge was perfectly 
justified in going into the question, in 
view of the circumstances of this case. 

The original lease was for a period 
of five years, which came to an end 
with year 1968. The tenant exer- 
cised his option of renewal, and that 
renewed period also came to an end. 
with the end of the year. 1973. By the 
date the appeal came up for hearing 
before the learned Judge. more than 
three years had elapsed, after the re- 
newed period was over, and still the 
tenant was continuing on the same 
terms and conditions.. The position 
today is, that even the second renewed 
period has expired with the end of the 
year 1978. Even though the landlords 
have failed to establish their allegation 
of damage and waste, still the tenant 


cannot be permitted to indefinitely con-— 


tinue in the premises against the con- 
sent of the landlords, and subject to 
the same terms and conditions which 
were agreed upon as far back as 1963. 


In view of the fact, that, this suit 
for eviction having been filed in Civil 
Courts. no objection has been taken to 
the jurisdiction of the Civil: Court to 
try the suit, we would be justified in 
presuming at least prima facie that, 
this is a building not governed by the 
provisions of the Andhra Pradesh 
Buildings (Lease. Rent and Eviction) 
Control Act, 1960. Since the’ year 1963, 
“it needs no reiteration, the 
such buildings in the twin cities have 
gone up substantially. and the landlord 
can reasonably claim that he is en- 
titled to some additional rent and in- 
come over what was agreed in the vear 
1963. If we take into account the in- 
flation as well, along with ` other cir- 
cumstances, it would be clear that the 
tenant is trying . to reap an. unfair 
advantage over and at the cost of the 
landlords.. The inherent power of the 
Court to take notice of ‘the subsequent 
circumstances to do’ complete justice be- 
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‘view 


clause 


rents of, 
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tween the parties. and to -mould the 
relief accordingly, is undoubted. Where}: 
such a course tends to avoid multipli- 
city of proceedings, it is all-the-more|: 


-desirable that, the. Court exercises its! 


jurisdiction and inherent power’ in this 
The legal position which we 
shall set out- hereinafter, reinforces our 
that this Court ought to take 
notice of the subsequent circumstances 
ini this case, and mould ‘the relief to 
accord with the requirements of justice. 


14, We will. now deal with the first 
and the main issue in the appeal., The 
question to be answered is.. whether 
clause 3 of the lease-deed, construed 
properly and in its real context. en- 
titles the tenant to continue as long as | 
he chooses by exercising the option of 
renewal at the end of such successive 
period of five years, subject to the same 
terms and conditions? It needs no reite- 
ration that such documents have to 
be read as a whole and an effort made 
to ascertain the intention of the parties 
while entering into the contract. No 
single clause or term should be read in 
isolation so as .to defeat’ the otherf: 
clauses. The interpretation must bel- 
reasonable. harmonious, and be deduci ` 
ed from the language in the document. 
We have set out- the relevant clauses. 
ie clauses 3, 13 and 14, hereinbefore. 
Clause 3 savs that after the expiry. 7 OF 
the original five year period. 


“If the tenant desires to continue the 
tenancy he can do soon _the same 
terms and conditions as stated herein, 
provided he does not violate any of the 
terms and conditions. herein.” 


It may also be noticed that the very 
provides ‘that if the tenant 
vacates within the original period of 
five years, he shall be liable to pay the 
full rent for five years. Yet, clause 12 
says, if the tenant or the landlady 
wants te terminate the tenancy. they 
should do so with one months notice to- 
the other party. How are these two 
clauses to be reconciled? 


15. Three different interpretations are. 


placed before us: (i) that, clause.3 com: 
templates only . one renewal for a 


. period of five years, and no more. After 


the end of the renewed period of five. 
vears, the tenant is no longer entitled 
to exercise any further option of rene- 
wal: (ii) that. the tenant is entitled to 
exercise the option .of renewal. at the: 


. Nanda, AIR 1919 Cal 620: 


end .of each’ successive ..period of fiye 
years. and is thus entitled’ to cont nue 
in possession so long ‘as he - does nol 


‘ violate. the terms of the lease: “and (iii) 


that. after the expiry of the first ve- 
year period, the lease becomes a moath- 
ly lease governed by. the.. provisions of 
the Transfer of Property Act. 


16. . Mr. Seetharamaiah, the leamed 
counsel for the appellant espouses the 
second interpretation and, alternately. 
the third, but with the proviso that the 
monthly lease is not terminable except 
on proof of.violation of the terms and 
conditions of the lease. Both the Ccun- 
sel have cited certain decisions bezore 
us, on the question of proper construc- 
tion to be placed upon such language. 


. o¢curring in the lease-deed, to whicn a 


brief reference is necessary. 


- 17. The Caleuttz High Court has 
consistently taken the view that where 
there is a covenant for renewal. if the 
option does not state the terms of rene- 
wal, the new lease .would be. for the 
same period and on the same terms 


. as the original lease, in respect of all 


the essential. conditions thereof, except 
as to the covenant for renewal ‘itself; 
(see Secretary of State v. Digambar 


sanna, Bhattachariee-v. Madhusudan, 
AIR 1921 Cal 574; and Sirish Chandra 
v. Doa Mahammad, AIR 1939 Cal 77} 
It is observed that, the Court would al- 
ways lean against perpetual renewal 
and that, in order to establish ‘that 
there was a covenant for perpetual 
renewal, the intention has to be m- 
equivocally expressed. It would be suffi: 
cient if we refer to the facts in Sirish 
Chandra v. Doa Mahammad, supra A 
‘Kabuliat? was -executed on January 3, 
1916 under which the period of tenancy 
agreed was three years. It was recited 
that, at the end of the term of. three 
years, the lessee has the right to take. a 
new settlement of land covered by <he 
lease, as. well as any excess land which 
would come into his possession, at -he 
same rate. The document did not state 
for: what period the tenant had -he 
right to obtain renewal? Following the 
decision in Secretary of State v. Digam- 
bar Nanda, AIR 1919 Cal 620, ‘the 
learned Judge held that the option of 
renewal can be exercised only for ane 
term. -and not thereafter: 


“18. The Travancore-Cochin High 


` Court. expressly referred to the decisien 
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in Secretary’ of State v. . Digambar 

Nanda, . AIR 1919 -Cal 620 and applied’ 
its principle in its decision in Yohan- ' 
nan v, Vasudevan, AIR 1955 Trav- 
Co 161. A Bench of the Allahabad High 
Court as well has taken the same view 
in Sewak Ram v. . Municipal Board. 
Meerut, AIR 1937 All 328. It ‘quotes’ 
with -approval. the observations of the 
Calcutta High Court’: in ‘Secretary of 
State v. A. H. Forbes- (1912) 17 Ind 

Cas 180, to the following effect: g 


M acuis Similarly, Ear] of Selborne 
observed in- Swinburne v. Milburn 
(1864) 9 AC 844) that though there is 
no sort of legal presumption against a 
perpetual renewal, yet the. authorities 
certainly do impose upon anyone claim- 
ing such a right the burden of | strict 
proof. and are strongly against inferring 
it from any equivocal expressions 
which may fairly be capable of being 
otherwise interpreted. The substance 
of the matter therefore is that the 
covenant will not be construed as a 
covenant for perpetual renewal unless 
intention in that behalf is clearly shown. 
for instance, when the covenant ex- 
pressly states, that the lease is to be 
renewed forever, otherwise the agree- 
ment is satisfied and exhausted . bv a 
single renewal...... ee 
To the same effect is the statement of 
law in Halsbury’s’ Laws of England 
(Third Edition). Vol.” a8. at pages 627- 
628:— 


“The covenant may be a Sevenant for 
perpetual renewal, but the court will 
not give it this effect unless the inten- 
tion in that behalf, is clearly shown: 
as, for instance, where the covenant ex- 
pressly states that the lease is to be 
renewable forever. If the intention to 
renew perpetually is clear. the court 
will give effect to it notwithstanding 
that certain other terms of the'lease ap- 
pear to be inconsistent with such an 
intention. A provision that the new 
lease shall contain the same covenants 
as the old lease does not entitle the 
tenant to have the covenant for rene- 
wal inserted, so as to give him per- 
petual renewal, unless the provision 
expressly includes “this present coven- 
ant”. The intention to renew perpetual- 
ly must be clear on the language of the 
lease: . the fact that’ several renewals 
have been granted is not admissible to 
explain the intention ` of the parties to 
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19... The principle- that. emerges.-from 
the above - decision: is - that,.- while in 
India. "the law: does not prohibit a. per- 
petual lease, clear and. unambiguous 
language: would -b¢ required to infer 
jsuch a-lease. If the language is ambi- 
guous; the Court -would . opt. for an 
interpretation . ‘negativing: the: ‘plea -ofa 
perpetual. lease. -The Court: always lease 
against -a. perpetual : renewal,::and hence 
‘where there is a- clause ‘for, renewal 
subject. to. the .sameterms and .. ‘condi- 
tions. it would be. construed as giving a 
marl fo renewal. ‘for the Same period as 






so on. unlegs... ` of course. “the. Tanguage : 
clear and... unambiguous, oa ‘Now... if. we 
examine the cases cited. ‘by the. ‘learned 
Counsel for. the appellant’. from this 
stand-point. it” would. ‘be clear ` that ‘they 
do not lay. down any contrary ` proposi- 
tion. In F. "W. Higgins v. ‘Nobin Chan- 
der Sen (1906) 11 CWN 809, the lease- 
deed “provided. j 5 


tthe lessee shall be antitfed PR con- 
tinue to hold and- possess the said pre- 
mises on the conditions  as- reserved 
hereinbefore, even aftér the expiry of 
the -said périod of five -years, and iso 
long as he desires tö do so without aby 
interruption or hindrance on the part of 
the lessor. Be Bet. ae 
< o E, Ghee “added. 
In view of the clear and anhe 
language of the lease-deed.-it was:held. 
that, the lessee could not be. ejected. on 
the expiration. of :the .original term by 
giving a suit notice and that he was 
entitled to. hold and’ possess’ the - pre- 
mises. all his life. or until due surren- 
derby him duritg his - lifetime. by 
means of a morba ponte as- provided 
by the deed. gig 4 . 








! 20. Indian’ Cotton: Co. Ltd, v. E 

nath. AIR 1931 Bom 178.. was again a 
case where the lease-deed:-prescribed:.an 
initial term of five years. and then, pro- 
vided. . 

“After the agreement had’ expired.: “if 
subsequently you require- the land. I 
shall go on giving it to ‘you on ‘peceiv- 
ing -the- money at- ‘the _ above rate ‘of 
rent. I- shall. not give: “it to another... lf 
I make an¥ objections in this ‘behalf, 


the - same are void..........-. 
eas added). 
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«.In view of- the clear: language tof the 
deed,. the Court:"held that, -the .lease 
would enure for the. lifetime- of;:: the 
Comnpany:-.and: that, | the.;lease cannot. be 
regarded | as an, armual. lesse, after- the 
expiry: of the- initial: period. § a 


26°" Girindra" Chandra °v, Kamini 
Nath, ATR 1949 “Assamn 78 ‘was again a 
case -wheré. on the particular ‘language 
of the:.:lease-deed, «it was: held that an 
unqualified option was . given:: to:..the 
lessee “to «.ask’ for. renewal for a -further 
period and:.that,*‘oncé the -lesseé --exer: 
vis nor 
entitled. to < recover ` possession. . 


“22 Mr. ` ‘ Séetharaiaiah ` wiad "strong 
raibe “upon an. English décision in 
Austin’ Y. Newharn ` (1906) 2 “KB 167. 
The “tenant in that case obtained’ _bosses- 
sion of the- premises -under“an agree: 
ment of tenancy..“for'a period of' twelve 
months with the option. of’ a=lease’ after 
the -aforesaid: time at:.:the rental --of 
£30 :per annum.. The ‘first. Court held, 
that, -the tenant was entitled to.a: lease 
for.a further period. of. one-year only. 
after the--expiry. of. the initial period of 
one: year, -and no- more. That -opinion 
was confirmed by: both the Judges::con- 
stituting ` the’ Bench, namely.. Kennedy 
and Lawrénce,JJ.:..in “their -separate 
opinions: Mt. Seetharamaiah, . however. 
relies:“upon . certain .-observations - ‘of 
Kennedy, Ji <who-'while -holding -that 
the ‘tenant: is- entitled- to hold. the pre- 
misés‘only for: one’ year more. as: con- 
tend for.by him, observed: foray 


`- tAs ` the defendant does not ask ‘for 
more, it is unnécessary ‘to decide whe- 
ther. that ‘term - was sufficient. Having 
regard;' ‘however, to: the case of Kusel 
y. Watson ((1879) -11 Ch D` 129); I am 
inclined - to think that the option’ of ! ‘a 
lease’ “entitled -him to- “elaim -a‘ lease ‘for 
life: ` Bramwell, L. J. :-there . said--- ‘the 
agreement - provides that the tenant may 
come at any future-time and apply’ for 

a lease. What kind of lease?: The pro- 
per legal’ meaning ‘of the ‘term -is a 
léase: for the life ‘of the tenant. and I 
think that the meaning the law-puts òn 
the words. Is a ‘reasonable - one’, It is 
true ` ‘tha that ` ‘case, thére - was'a 
special - provision’ ‘that the :- plaintiff's 
Tessor. ‘should not - : disturb’ ‘him’! or raise 
his rent after ‘he had laid ‘out ‘money 
‘in-improving the’ premises. which‘ point- 
ed to an inténtion® that’ the“plaintiff’s 
‘tenancy should: be „oñ considerable 
duration. But. I do: not “think that- Bram- 


1981 a Syed Jaleel- Zane V:i 
wel- L..J2s é astatement: tof: law: affected 


. by that consideration I am inclined to 


by 


_ Meerut, 


sy, 


=, 


petual renewal and. that: 


-fendant might- have claimed a: lease for. 
as long a period as: he ~is; capable ‘of 
holding. it. In.-any, case; he: is entitled 
to a Yvear at ‘least after the 12 months 
had. expired, It would be, altogether un- 
reasoñáble` to - ‘suppose that’ it” was in- 
tended that he shold pe liablé* to be 
turned ‘Out at" t the. end” OF the” first 
twelve. months...... 2° 


Firstly. it, mày ‘be noticed . that. re 
observations. are in- the nature of obiter- 
Even. there; ‘the learned’ Judge: did -not 
express - a- final ,opinion, but qualified it 
by saying that,.in. any. event. the .tenant 
is entitled to. renewal for twelve:.months 
after the expiry of the’ initial:-period. 
It is unnecessary for us to. scrutinize 
the correctness of these observations, in 
view ‘of ‘the well settled ` rule of coh- 
struction `of such caus set out herein- 
before. oe 


. 23. ` Lastly; “Mr. Sactieensaiat relied 
upon an unreported. decision-.of © Bench 
of this Court in ©. M. S.. A: No: 72 of. 
1963, D/-. 13-9-1968: -On : a -perusal of 
the judgment, we do. not- find,” that- 
Jays down any. contrary proposition. On 
the other hand, it expressly refers to. 
and follows the principle. enunciated in 
Secretary of State. ;v. - A.. H. Forbes 
(1912) 17 Ind Cas 180. (Cal): Yohannan 
ve. Vasudevan, AIR 1955. -Tray Co. 161, 
‘and: Sewak Ram. v. -Municipal . Board. 
AIR 1937 AN 328, 
‘other decisions, referred to PY. us earlier. 
The Bench’ observed, 


r. “The English: “Courts ave. always 
leaned against a perpetual | lease, it 
was held that a: covenant. to. that effect, 
must be clear: otherwise; the Court 
would lean against. creating: a sees 
lease. by ‘way .of renewal? - - —.,. 

The’ còntentión “before the Bench “was 


that there can’ be no ‘stipulation “for. 


permanent renewal in a_lease.-:- 
contention was negatived’ and : it was 
held that a-covénant for renewal can 
as well be a term of ‘the lease and" ‘that 
there can be* no objection thereto, + E 


94. We. are, ‘therefore, of the. oninion 
that clauses 3. and” "13° of the lease-deed 
read together do hot provide ‘for a per- 
‘the /, parties. 
intended and ` contemplated . - only one 
renéwal - Tora -period - or “five - “years. 


Begs 


That 


- more desirable. 


. among - 
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lease, and: no more.-Oncee that is so, the’ 


_ tenant-is not: entitled to` hold -thei pre- 
think that in “the ‘present’ case the de-. _ 


mises; on-or after 3ist: December, 1973.), 
The ;Jearned.<single.' Judge was ‘thus 
Tight’. in. Sen later 3. Dds 
ly st 

3: 25. “The: final ` question’ which we 
have to décide is, ‘whether we ‘should! 
grant a deċree for evietion“in this suit 
itself, notwithstanding the pendency of 
a subsequent suit . instituted by the 
landlords; obviously in pursuance ‘to the 
observations of the: learned  singie’ 
Judge. The power- of the Court to take 
notë of the ‘subsequent ° circumstances: 
and to mould its relief accordingly, ` is' 
beyond: doubt. Particularly where ‘such 
a course tends to- avoid multiplicity of 
proceedings, such a course is all-the- 






It is.třue that the Court would not 
adopt. such a course if it is. likely to 
prejudice.. the parties, in the sense that 
they. are ‘prevented from putting for- 
ward. all the contentions open to them. 
or that they could. not adduce . the evi- 
dence -which they.. would. hhavé’ done. 
otherwise: -Butin this case, as we. have 
pointed out above, the matter turns 
solely upon the interpretation. of clause 
3 of the lease-deed, and no ‘oral evi- 
dence can be looked into on that ques-. 
tion... That deed: has.to be eonstrued as 
a whole. ‘and: the intention- of the par- 
ties., deduced. : We have already pointed 
out that the question of renewal was 
in issue -in this suit, and particularly 
now that.. the tenant has. been given a 
full.. opportunity of putting forward 
his case with respect. to the said’ clause. 
there can be no: ground for.complaining 
that. he has not been heard. We think it: 
unjust to allow the. tenant to continue: 
in the-premises on the same terms and! 
conditions, agreed to in 1963. Indeed, in’ 
this. ease: the. tenant is- trying to reap. 
an unfair advantage over the ‘landlords: 
by insisting upon and. by continuing in 
Possession. of the premises even after, 
the second term of five years. The ten-: 
ant.-is clearly taking an unreasonable 
and - unjust. ‘stand; which we cannot at- 
low. -- He. is not entitled to. continue in 
possession., of the, premises either in 
law. or. on. any. principle : ia fastlee, or. 
equity. 3 

226. - We, therefore, dismiss the ap- 
peal. L. P. A. 109/1977, and allow the 
cross-obiections - preferred -by the plain- 
tiff-respondents, With the result, there. 
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shall -be-a decree for -eviction of « the 
tenant-appellant. But, 
decreed the: eviction taking note of the 
subsequent events. we direct the parties 
to bear their own . costs in :this Letters 
Patent Appeal, and Cross-Objections. 
The tenant is given two months time 
from today for vacating and delivering 
vacant possession of the suit premises. 


27. Mr. Challa Sitaramayya, learned 

- counsel for the appellant. makes an 
oral application for leave to appeal to 
the Supreme Court. We however do not 
think that this appeal involves any sub- 
stantial question of law of general im- 
portance, which, in our opinion. re- 
auires to be considered by the Supreme 


Court. The oral application is accord- 
ingly rejected, 
28.. This appeal having been set 


down this Friday the 28th March, 1980 
for being mentioned consequent upon 
the office note dated 26-3-1980 in the 
presence of Mr. Challa. Sitaramaiah, 
Advocate for the Appellant and of Mr. 
K. R. Narasimham, Advocate for the 
Respondents nd Cross Objections this 
Court made the following Order: 

(Order of the Bench delivered by 
, Jeevan Reddy, J.) 


29. The office has put up this matter 
for orders on the question of payment 
of court fee. Suit was filed in forma 
pauperis and it was dismissed. The first 
appeal in this Court was also preferred 
by the plaintiffs in forma pauperis. We 
decreed the suit in cross-objections in 
Letter Patent Appeal, taking note of 
the subsequent circumstances and for 
the reasons given in the judgment, In 
the ordinary course we would have 
directed the defendant to pay the 
Court-fee payable on the plaint. memo- 
randum of appeal and the cross-obiec- 
tion in L. P. A. because ‘the plaintiffs 
have now succeeded. But this is a case 
where we granted the decree to the 
plaintiffs taking note of the subsequent 
circumstances, In the  Gircumstances, 
we think it just to direct the plaintiffs 
and the defendant to pay the Court- 
fee payable on the plaint, memorandum 
of appeal’ and the ecross-objections ` in 
L. Pra A.. halt and half. ; 


. Appeal dismissed. 
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‘J. J. Shankar. Petitioner v. W. M. 
Ismail. Respondent. - 


C. R. P. No. 3834 of 1980, D/- 22-10- 
1980. - 


Civil P. C. (5 of. 1908), Sec. 51, Pro- 
viso (b) — Powers of court. to enforce 
execution of decree — Judgment-debtor 
working in Bank and having land rais- 
ing tobacco crop, purchasing cloth on 


credit — Failure to pay amount of cre- - 


dit — Decree against — Can he. en- 
forced ‘by directing arrest and detention 
in Civil Prison of judgment-debtor, if 
he neglects or refuses to pay the de- 
cretal amount without any reasonable 


Where the petitioner judgment-debtor 
bought: cloth from the shop of the re- 
spondent on credit and did not pav the 
amount of credit, after passing of the 
decree in favour of the respondent. the 
decree could be executed by the Court 
by ordering arrest and- detention in 
civil prison of petitioner as he was 
working..in the Bank getting salary of 
Rs. 600/- per month and also had some 


` 


land raising crop of tobacco, and it was - 


evident that he had means to pay the 
debt but neglected and refused the pay- 
ment of the decretal amount without 
any reasonable explanation and his con- 
duct in contesting suit with false pleas 
also showed his bad faith. (Para 5) 


After hearing the jiudgment-debtor., 
the court must be satisfied that the 
judgment-debtor was acting -dishonestly 
or with bad faith. Clause (b) of Proviso 
to Section 51 deals with a situation 
where a judgment-debtor having means 
to pay the amount of the. decree or 
some substantial part thereof refuses 
or. neglects to pay the same. By means 
of explanation to the proviso. property 
which cannot legally be attached in 
execution of a decree is directed to be 
counted out for the purpose of “as- 
certaining- the means or capacity of the 
judement-debtor to pay the amount of 


. the decree. Section 51 does not auth- 


orise the execution of money decree by 
arrest of the judgment-debtor except 
in case where -the judgment-debtor acts 
in bad faith. Every judgment-debtor is 
not made by the Act subject to Sec- 
‘There can be no legal or con- 


i 


y 


1981 Tio J; 


stitutional objection for execution of a 
decree by arrest and detention of an 
individual judgment-debtor who deli- 
berately refuses or neglects to pay a 
decretal amount while possessing the 


capacity to pay. (Para 8) 
Cases Referred: Chronological Para 
AIR 1980 SC 470 7 

R. V. Subba Rao, for Petitioner: 


Mirza Ghouse Baig, for Respondent, 
ORDER :— This Civil Revision Peti- 
tion is filed against an order of the 
Principal District Munsif, Kurnool made 
in E. P, No, 155/78 in O, S. No. 666/77, 
2. ©. S, No, 666/77 was filed by one 
Ismail against one Sankar. the present 
petitioner, for recovery. of a small sum 
of Rs, 1825-37 as due under a khata 
maintained by Sankar with Ismail in 
the latter’s cloth shop, The allegation 
was that Sankar purchased during 
December, 1974 to May, 1975 cloth from 
Ismail’s shop, That suit was contested 
by Sankar by raising a variety of pleas, 
He had denied that he had ever pur- 
chased the cloth on credit from the 
plaintif and he had also pleaded that 
he is a small farmer within the mean- 
` ing of Act 7 of 1977. Subsequentiv. 
however, the suit was decreed, 
3. Sankar was an employee of the 
. State Bank of India, Kurnool, Long 
į prior te the filing of the aforesaid suit 
' the Braneh Manager, State Bank of 
’ India, Kurnool wrote a letter to Ismail’s 
Lawyer requesting him not to institute 
any legal proceedings against Sankar 
_ for recovery of the amounts Que and 
promising payment of the amount by 
the middle of April of that year in a 


lump sum from and out of the realisa~ - 


tion of the sale price of tobacco crop. 
Evidently Sankar never Kept his pro- 
mise, Ismail had been forced to file his 
suit. Now tHe suit had been decreed 
Ismail taken eut execution and sought 
the arrest of Sankar, The Executing 
Couré by its order dated 7th July. 1980 
directed the arrest of the judgment- 
debtor and his detention in a civil pri- 
son. Mis against that order of the 
Executing Gourt the present Revision 
Petition has been filed, 


4. The Principal Distric? Munsif, 
Kurnool, in support of his order of 
arrest found that the Tudgsment-debtor 
owns lands and has been raising tobacco 
and that his source of income is nof 
merely his bank salary. In support of 
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this finding the Executing Court relied : 
upon the aforesaid letter written by the - 
Branch Manager, State Bank of India 
On 14-12-1977 to the petitioner’s lawyer - 
which was marked as Ex. A-2 and also 
upon the admission made by Shankar 
himself in his written statement that ` 
he was a small farmer. which was 
marked as Ext, A-1, It also relied upon 
the evidence of P, Ws, 2 and 3, The 
evidence of P, W, 2, who was an off- 
cer in the State Bank of India, was to 
the effect that Sankar was an employee 
of the State Bank of India getting in 
all about Rs; 600/- per month, P, W. 3. 
the Village Karnom deposed in his- 
chief-examination that the jiudgment- 
debtor was in possession of Ac, 13-61 
cents of land in S, No. 378, Ex, A-3 is 
the 10 (A) aecount showing that by the 
` judgment-debtor’s father 
his sons including Sankar were enjoy- 


ing the aforesaid Ac, 13-61 cents of 
land. It is no doubt true that in the . 
cross-examination the Village Karnom 


had made several prevaricating state- 
ments. But the executing Court anpre- 
ciated the evidence and relying upon 
Exs, A-3, A-I ant A-2 held that Sankar 
had means to pay the debt but had no 
will to pay, ee eee 4 


* 5. Section 51 of the Code of Civil 
Procedure invests the Executing Court 
various powers to enforce a decree, 
One of the modes provided for execu- 
tion of the deeree is by arrest and de- 
tention in a civil prison of the judg- 
ment-debtor, But this mode can only be 
resorted to by the decree-holder where 
the judgment-debtor with the object or 
effect of obstwucting or delaying the 
execution of the deeree is likely to ab- 
scond or leave the focal limits of the 
furisdietion of the Gourt, or has after 
the institution of the suit in which the 
&Seerea was passed, dishonestly trans- 
ferred, concealed, or removed any part 
of his property or committed any other 
act of bad faith in relation to his pro- 
perty, or the judgment-debtor has, or 
has had since the date of the decree, 
the means to pay the amount of the 
decree or some substantial part there- 
of and refuses or neglects or has re- 
fused or neglected to pay the same or 
if the decree is for a sum for which 
the judgment-debtor is bound in a fidu- - 


- ciary capacity to account. Explanation j 


to that section directs exclusion of | 
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property that cannot be attached from 
being taken of in determining the deb- 
tors means to pay. The lower Court 
has found on the basis of the evidence, 
which I have mentioned above, that 
Sankar had means to pay the amount of 
ihe decree but was refusing and neglect- 
ing to pay the same. On the supporting 
evidence, which I have’ referred to 
above. I think the Executing Court is 
right in coming to that conclusion. 


6. Now, Mr. R. V. Subbarao, the 
learned Counsel for the petitioner, 
attempted to show that his client has 


no means to pay the decretal amount 
and was therefore, not liable to be 
arrested. The learned Counsel mainly 
referred to the evidence given by the 
Village Karnom in the cross-examina- 
tion. But in view of the fact that there 
is overwhelming evidence in support of 
the finding of the executing Court that 
the judsment-debtor had means to pay 
the debt, I refuse to interfere with the 
finding of the Court below although I 
find that the Village Karnom had given 
prevaricating statements. 

7. The learned Counsel next argued 
that mere failure to pay the decretal 
amount is not sufficient for the Court 
to order arrest of the judgment-debtor 
even with means to pay. This argument 
of the learned Counsel was sought to 
be buttressed with the support ofa 
recent decision of the Supreme Court 
in Joly George Varghese v. Bank of 
Cochin, AIR 1980 SC 470. The judgment 
of the Supreme Court in the above case 
was merely concerned with the meaning 
of that part of Section 51, Civil P. C. 


empowering a Court to execute a de- 
cree by arrest and detention of the 
judgment-debtor. It is as well that I 
read in full the important proviso 


which the Legislature had added to that 
section which gives power to the Court 
to execute a money decree by arrest 
and detention. | 

8. “Proviso:—= “provided that where 
the decree is for the payment of 
money execution by detention in prison 
shall not be ordered unless, after giv- 
ing the judgment-debtor an opportunity 
of showing cause why he should not be 


committed to prison, the Court, for 
reasons recorded in writing, is satis- 
fied :— 

t (a) that the jfudgment-debtor. with 


the object or effect of obstructing or 


, delaying the execution of the decree, 


~ 


J. J. Shankar v. W. M. Ismail 


ALR. 


(1) is likely to abscond or leave the 


local limits of the jurisdiction of the 
Court, or 

(2) has, after the institution of the 
suit in which the decree was passed 
dishonestly transferred, concealed, or 
removed any part of his property, or 


committed any other act of bad faith 
in relation to his property, or 

(b) that the judgment-debtor has. or 
has since the date of the decree, the 
means to pay the amount of decree or 
some substantial part thereof and re- 
fuses or neglects or has refused or 
neglected to pay the same”, ` 

Explanation : 


“In the calculation of 
of the judgment-debtor for the pur- 
poses of Clause (b), there shall be 
left out of account any property 
which. by or under any law or custom 
having the force of law for the time 
being in force, is exempt from attach- 
ment in execution of the decree.” 

An analysis of Section 51. Civil P. C. 
would clearly show that while the 
Courts are empowered to execute a 
decree by ordering arrest and detention 
of a judgment-debtor, there are several 
procedural and substantive safeguards 
provided by the Proviso so that an 
honest judgment-debtor without means 


the means 


.to pay may not be harassed. The pro- 


viso makes it clear that before order- 
ing arrest, the judgment-debtor must 
be given a notice and an opportunity 
to show cause why he should not be 
committed to prison. After hearing the 
judgment-debtor, the Court must be 
satisfied that the judgment-debtor was 
acting dishonestly or with bad faith. 
Clause (a) of the Proviso deals with 
two types of conduct of the judgment- 
debtor. One is, where he is attempting 
to abscond or leave the local limits of 
the jurisdiction of the Court with the 
object or effect of obstructing or delay- 
ing the execution of the decree or 
where he was dishonestly transferring. 
concealing or removing any part of his 
property or was committing any other 
act of bad faith in relation to his pro- 
perty with the object of obstructing 
or delaying the execution of the decree. 
Clause fb) with which we are more 
directly concerned deals with a situa- 
tion where a judgment-debtor having 
means to pay the amount of the decree 
or some substantial part thereof, re- 
fuses or neglects to pay the same. Bv 


4 


~ 


fo 


ed, there is no escape for the 
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means or Explanation. to that Proviso, 
property which cannot legally be at- 
tached’ in execution of a decree is di- 
rected to be counted out for the purpose 
of ascertaining the means or capacity 
of the judgment-debtor to -pay the 
amount of the decree. Now, there is no 
part of this Proviso to which any 
reasonable objection can be taken either 
on grounds of Economics or grounds of 
Ethics. A modern society, based upon 
money. economy, is sure to collapse if 
debts are not promptly collected. It is 
not without social significance that all 
religions insist upon payment of debts 
as a spiritual duty. The doctrine of 
“pious obligation”, is well known to 
Hindu Law. In principle, therefore. Sec- 
tion 51, Civil P. C.. with the aim of 
collecting old debts, cannot be objected 
to. The method it provides cannot be 
called cruel or unusual or inhuman 
either. Section 51, Civil P. C. does not 
authorise the execution of a money de- 
cree by arrest of the judgment-debtor 
except in case where the judgment- 
debtor acts in bad faith. In other words 
every judgment-debtor is not made by 
the Act subject to Section 51. Civil P. C. 
There can be no legal or constitutional 
objection for execution of a decree by 
arrest and ` detention of an individual 


' Hudgment-debtor who deliberately re- 


fuses or neglects to pay a decretal 
amount while possessing the capacity 
to pay. Social moratorium is a difer- 
ent matter. The argument of the learn- 
ed Counsel that his client cannot be 
arrested even though he has failed to 
pay the decretal amount while being in 
a position to pay, cannot be accepted, 
It is therefore clear that on the basis 
of the statute this: submission of the 
learned Counsel for the revision petis 
tioner must be rejected, = sy ı 


9 But can this argument of the 


revision petitioner be supported at least | 


on the basis of the aforementioned 
fudement of the Supreme Court? Wa 
may note that in the above judgment 


. of the Supreme Court, Section 51. Civil 
© P. C. was not invalidated. 


So long as 
Section 51, Civil P. C. is not invalidat- 
Courts 
from following and enforcing its provi- 
sions. As Chief Justice Marshall said 
declining jurisdiction can be treason to 
Constitution. The Supreme Court judg- 
ment did not interpret Section 51. Civil 


_ P. C. in any way which can be describ- 
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A.P. 339 : 
ed as being contrary to the apparent 
tenor and meaning of Section 51, Civil ' 
P. C. On the other hand it found in - 
Section’ 51, Civil P. C, harmony and - 
consonance with the declaration on : 
Civil Rights. All. that the ` Supreme 
Court said was that mere physical fact ` 
of failure to pay the debt without the 
presence of bad faith on the part of the 
fiudgment-debtor to disown contractual ` 
obligations and evade payment of decree , 
debt would not entitle the executing . 
Court to order arrest and detention of 
the judgment-debtor. In other words, : 
the presence of bad faith on the part 
essential for - 
the executing Court to order arrest and : 
detention of a judgment-debtor. In my 
humble opinion. this is no more than 
what the Proviso to Section 51, Civil 
P. C. says, In the Supreme Court case 
the Bank of Cochin obtained money de- 
crees against the appellants before the 
Supreme Court: and obtained court 
orders for the arrest of the iudgment- 
debtors by way of execution of those 
decrees. Additionally, all the properties - 
of the judgment-debtors were attached 
for the purpose of sale in execution 
and a Receiver was appointed to man- 
age the properties. In those circum- 
stances. the Supreme Court found fault 
with the Courts below who ordered ` 
arrest without inquiry into “current 
ability of the judgment-debtors to clear 
off the debts or their mala fide refusal.” 


The Supreme Court then referred to 
Article 11 of the International Covenant 
on Civil and Political Rights which bars 
imprisonment merely on the ground of 
inability to fulfil a contractual obliga- © 
tion and discussed the question . whe- 
ther Article 51 of our Constitution is 
based on -doctrine: of incorporation.. But 
nowhere in this whole discussion or in’ 
its reference approving the Kerala — 
Judgment, did the Supreme Court say 

that Section 51, Civil P. C. in any wise. 

contrary to the spirit of the Inter- . 
national Covenant leave alone its 

letter. The Kerala judgment referred 
to by the Supreme Court found similar - 
“favour in both. The only thing that the — 
Supreme Court had added to our under- 
standing of Section 51, Civil P. C. is its - 
interpretation of “has had since the 
date of the decree the means to pay". - 
These words, the Supreme Court held, 


do not apply to a judgment-debtor whe f 
had “merely come by some resources 
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after the decree. The Supreme Court 
recognized the possibility of those re- 
sources being spent on urgent and 
pressing and genuine needs thus render- 


_ ing the judgment-debtor without means 


to pay the decree débt, The Supreme 
Court held that mere omission to pay is 
not enough but an attitude of refusal 
on demand verging on dishonest, dis- 
owning. of the obligation under the de- 
cree is necessary, Thus interpreted. the 
judgment of the Supreme Court no 
doubt, harmonized Section 51, Civil 
P. C, but did not obliterate the debtor's 
obligation to pay nor did it take away 
the power and duty of the executing 
Court to execute money decrees by 
arrest and detention in appropriate 
cases. Applying that test to the facts of 
this case, I can find that the judgment- 
debtor in this case was wilfully refus- 
ing and neglecting fo pay the debt. He 
had his bank salary, he had his agricul- 
tural income. But still, he refused and 
neglected to pay the decree debt and 
that too without any reasonable ex- 
planation. His conduct in contesting the 
the suit with all false pleas attests to 
his bad faith. The suit was decreed on 
7-4-1978. But to this day. the creditor 


- got nothing out of this decree except 


t 


disappointment, In the absence of pro- 
per explanation by the fudgment-debtor 
as to the circumstances that forced him 
not to pay. the only course open ~ for 
the executing Court appears to me is 
to order his arrest and detention, 


10. It is said by the learned Counsel 


i for the petitioner that his olient’s po: 


. verty 


should not be turned into a 


 erime, These fine sentiments, as I said 
: above, are amply taken eare of by the 
: Legislature which authorises the arrest 


. and. detention 
: under 


of a fudement-debtor 
Section 51, Civil P, C. only 


where he had means and vet fails fo 
: bay the decree amouni with a mala 


fide intention, I agree that poverty 
cahnot be turned into a vice as it oan- 


' not be made into a vintue, 


11, We must remember that Section 
51, Civil P. C, can apply not only to 
the poor debtors but also to the rich 
debtors. If Seetion 51, Civil P. Ç. does 


; not permit detention of a poor debtor 
: to the same extent it would not permit 


: Cannot be the 


the detention ofa rich debtor, This 
an meaning of Section 51. 
Civil P. C. Addedly, sending a debtor to 


i a civil prison in execution of a decree 


Sahebzadi Amina v, Syed Mohd, Hussain 


A. LR. 


is jurisprudentially different from con- 
victing a person of a crime. It is mere- 
ly a mode of coercing the debtor to 
Satisfy the decree, - 
' 12. For all the above reasons. I 
dismiss this C, R, P. with costs, 
Petition dismissed. 
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Sahebzadi Amina Marzia, Petitioner v. 


Syed Mohd, Hussain and others, Respon- 
dents, 


Civil Reven, Petn. No, 4025 of 1980, 
D/- 25-3-1981, 


Trusts Act (2 of 1882), S. 34 — Petition 
under — Trust of jewellery and orna- 
ments = Trustees unable to meet heavy 
and recurring wealth tax liabilities — 
Jewellery kept in Bank idle — In inter- 
ests of beneficiaries, entire items of 
jewellery were directed to be. sold. 


Under a trust deed executed in 1951, 
H.E.H, Nizam of Hyderabad settled 
jewellery and ornaments and Govern- 
ment securities. for the benefit of his two 
grand-daughters, Under the deed the 
beneficiaries were only allowed to wear 
and use the jewellery and ornaments on 
any special or festive oceasion. The in- 
come out of certain security (i.e, Rs. 376 
per annum) was only meant for meeting 
expenses for the safe custody, preserva- 
tion and upkeep of the trust property. 
The corpus settled under the deed had 
been the subject matter of levy of tax 
under Wealth Tax Act, 1957, There was 
no money in the hands of trustees to 
meet this heavy and recurring wealth 
fax liabiliéy, The trustees were unable to 
seli the jewellery beeause of the prohi- 
bition contained in the deed. Hence, they 
sought directions and advice of the City 
Civil Court under S, 34 of the Trusts Act, 
The Court was of the view that the sell- 
ing of entire items of jewellery would 
amount to defeating the trust itself, On 
revision, the High Court opined that to 
carry out the real object of the trust the 
proper course to be adopted in the in~ 
‘terests of the beneficiaries was to direct 
the sale of the entire jewellery, It was 
no use to keep the jewellery (the unpro- 
ductive asset} in the bank idle when the 
trustee clearly stated that after meeting 
the present tax liability there would be 
sufficient balance which could be invest~ 
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Cases Referred: 


ed deposit fo meet the recurring 
Therefore, the entire jewel- 
were directed to be 

(Paras 32, 31, 29) 
Chronological Paras 


C 429; (1954) 1 All ER 798: (1954) 
Me WL 723, eee v, Chapman ` 24 
(1953) 1 Ch 218: (1953) 2 WLR 943 (1953} 

1 All ER 103, In re Chapman’s Settle< 

ment Trusts 24 
‘AIR 1951 Mys 6 12, 20, 21 
AIR 1939 Mad 920 19 
AIR 1919 Bom 119 36,21 
(1903) 1 Ch 457, In re Tollemache 17 
(1901) 1 Ch 701: 84 LT 383: 49 WR 441, 

In re Morrison 14, 15 
(1901) 2 Ch 534, In re New 13, 17, 19 
(1888) WN 246: 60 LT 357: 5 TLR 144, 

In re Crawshay 14, 15 

J. V. Suryanarayana Rao, for Petis 
tioner; Mohiruddin Ali Khan (for Nos. L 
and 2) and V, B, Sahagal (for No, 3), for 
Respondents, 

MADHAVA RAO, J.:— This revision is 
placed before us on a reference made by 
our learned brother, Muktadar, J., by 
order dated 29th Jan., 1981 as an import- 
ant question of law is involved in the 
matter, 


2. The parties are described in this 
judgment as they were arrayed in the 
petition, The facts relevant for disposal 
of this revision are as follows: Sahebzadi 
Fatima Fouzia and Sahebzadi Amina 
Marzia, the grand-daughters of His Ex- 
alted Highness the Nizam, are respon= 
dents 1 and 2 in the petition, The 3rd re- 
spondent is the Wealth Tax Officer, Cen- 
tral Circle ITI, Hyderabad; 


3. His Exalted Highness the Nizam VII 
of Hyderabad executed on 4th Sept, 
1951 an Indenture of Trust known, as 
“Wedding Gifts Trust of H.E.H, the 
Nizam’s two grand-daughters” whereby 
he settled jewellery and ornaments spe- 
cified in the first and second schedules 
and 3 per cent Government of India se- 
curities of the face value of Rs, 50,000, 
Rs, 1,25,000, Rs. 1,25,000 and Rs, 25,000 
specified in the third, fourth, fifth and 
sixth schedules to the deed of trust res- 
pectively for the benefit of his two 
grand-daughters Sahebzadi Fatima Fouzia 
and Sahebzadi Amina Marzia, respon- 
dents 1 and 2, The petitioners and Prince 
Muffakham Jah Bahadur and Col, Bashir 
Hussain Zaidi are the present trustees of 
the Trust, The petitioners filed O. P, 
No, 210 of 1979 under S, 34 of the Trusts 


_Act, 1882 for advice or directions in res- 


pect of the management or administra= 
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tion of the trust property in view of the 
demands made by the Wealth Tax Offix 
cer, the 3rd respondent, . 


Under the provisions of sub-clauses (c) 
and (e) of Clause 3 of the deed of trust 
the articles of jewellery specified in the 
First and Second Schedules to the deed 
of trust are to be held upon trust to 
allow. the ist and 2nd respondents to 
wear and use the articles of jewellery 
respectively for the purpose of any spe- 
cial or festive occasion and after any 
such ceremony or festive occasion, the 
trustees are enjoined to take charge of 
such articles from the said beneficiaries, 
Under sub-clauses (g) and (h) of Cl. 3 of 
the deed of trust, the trustees are enjoin- 
ed not to sell or otherwise dispose of the 
articles of jewellery specified in schedules 
1 and 2 during the lifetime of respon- 
dents 1 and 2 or to deal with the same in 
any manner except for the purposes of 
allowing the beneficiaries to wear and 
use the same, Clauses 4 and 5 of the 
deed of trust provide that on the death 
of the respondents 1 and 2, the trustees 
are to divide the articles of jewellery 
specified in the first and second schedules 
respectively among the children of the 
beneficiaries per stripes in the proportion 
of two shares for every male child and 
one share for every female child, 


4. The securities specified in the 3rd 
schedule are to be notionally divided into 
two equal parts and one such equal part 
is to be held upon trust called “Fatima 
Fouzia pocket Money Trust” and the 
other upon trust called “Amina Marzia 
Pocket Money Trust”, The net income of 
the respective pocket money funds are 
to be paid to the respective beneficiaries 
for and during their lifetime, The securi- 
ties specified under the 4th and 5th sche- 
dules are to be held upon trust for the 
purchase of a suitable building or land 
for construction of buildings thereon for 
the residence of the beneficiaries, re~ 
spondents 1 and 2, 


5. Under the provisions of Clause 3 
(h) of the deed of trust, the income of 
the securities specified in the 6th sche- 
dule is to be utilised for payment and 
discharge of all costs, charges, expenses 
and outgoings relating to the safe-cus- 
tody, preservation and upkeep of the 
trust property and if the income is not 
sufficient then out of the corpus of the 
said securities. The 6th schedule consists 
of the securities and Bonds of the aggre- 
gate face value of Rs. 11,091 as per de- 
tails shown in the Annexure ‘A’, It is 
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stated in the petition that the corpus 
settled under the above trust deed has 
been the subject matter of levy of wealth 
tax under the Wealth Tax Act, 1957. The 
wealth tax payable in relation to Fatima 


Fouzia Trust Fund for the assessment 
years 1957-58 to 1970-71 is Rs. 61,715 
whereas in relation to Amina Marzia 


Trust Fund for those years is Rs. 55,772 
According to the present assessments the 
petitioners are required to pay gross- 
wealth tax of Rs. 1,117,487, being the ag- 
gregate amount of wealth tax in relation 
to each of the trust zunds settled for the 
benefit of the two grand-daughters, De- 
ducting the amounts of the tax already 
paid pursuant to the original assessments 
made, the balance of tax payable is deter- 
mined at Rs. 88,589 of which Rs, 47,266 
is payable in relation to Fatima Fouzia 
Trust Fund and Rs. 41,322 is payable in 
relation to Amina Marzia Trust Fund, 


6. It is further stated that as the 
jewellery in question is intact, it is not 
yielding any income and there are no 
. funds under the trust which can be uti- 
lised by the petitioners for the discharge 
of tax liabilities The net income from 
the securities specified in the VI Sche- 
dule to the deed of trust is Rs. 376 per 
annum and is not sufficient for meeting 
the wealth tax liabilities. Thus, there is 
no money in the hands of the petitioners 
to meet the said demand, It is also stated 
that even if the corpus of the securities 
in the VI Schedule is sold, the same 
would not be sufficient to meet the tax 
liability which is of a recurring nature. 
If the corpus of the securities in the VI 
schedule is sold for discharging a part 
of the present tax demand there would 
be no source of income available to the 
trustees for meeting the other outstand- 
ings and expenses like maintenance and 
preservation of the trust property. The 
petitioners state that they are advised 
that the corpus of the VI schedule can- 
not be utilised for the purpose of paying 
tax on the corpus relating to the bene- 
ficiaries under the trust. The wealth tax 
authorities are threatening to take coer- 
cive action for the recovery of tax due. 
The trustees are unable to sell the jewel- 
lery themselves because of the prohibi- 
tion contained in clauses 3 (g) and 3 (h) 
of the Trust deed. The petitioners are, 
therefore, confronted with a serious dif- 
ficulty in the management of the trust 
and in complying with the statutory tax 
demands raised against the petitioners. 
The petitioners have, therefore, no alter- 
native but to seek directions and advice 
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of the Court under Section 34 of the 
Trusts Act, 1882. 

7. The petitioners, therefore, 
for a direction authorising 
the Trustees, 

“(i) to sell the following items of jewel- 
lery specified in the first and second 
schedules to the deed of trust, the sale 
proceeds of which will be sufficient to 
meet the present tax liabilities, either by 
inviting tenders or by auction, and out 
of the sale proceeds thereof to discharge 
the present tax liabilities, 

(a) PADAD JARAVI...Item No. (16) of 
Schedule No. (1) to the deed of trust, 
which has been valued at Rs, 41,500 as 
per valuation done on 28-10-1969 by M/s. 
Hemchand Mohanlal & Co., the valuers 
appointed by the L.-T. Department. 

(b) PADAK JARAVI...Item No. (16) of 
Schedule No. (ii) of the deed of trust, 
which has been valued at Rs, 41,500 as 
per valuation done on 28-10-1969 by M/s. 
Hemchand Mohanlal & Co., the valuers 
appointed by the I.-T. Department, 

OR 

(Gi) to sell a portion of the securities 
specified in the 4th and 5th scheduled to 
the deed of trust and out of the sale pro- 


prayed 
or enabling 


-Ț- ceeds thereof to discharge the present 
tax liabilities of the trust; 
AND 
Giy Further to enable and authorise 


the Trustees to invest the balance, if 
any, of the sale proceeds in the fixed de- 
posits with the nationalised Banks or the 
Rural Development Bonds (Banks?) and 
from the net income of respective invest- 
ment to pay and discharge the future tax 
liabilities. 

(iv) That this Hon’ble Court be pleased 
to give any other or further direction 
which in the circumstances of the case 
will serve the purpose and obviate the 
proceedings under the Wealth Tax Act 
and prevent an involuntary sale. 

(v) This Hon’ble Court may be pleased 
to permit the trustees to reimburse them- 
selves the costs of this petition.” 


8. Respondents 1 and 2 filed separate 
counter-affidavits. In the counter filed by 
the Ist respondent it is stated that first 
of all the jewellery should be deposited 
in the Court and handed over to her and 
that with the permission of the Court 
she would sell her jewellery either by 
private sale or by auction. In her coun- 
ter, the second respondent made a sub- 
mission that an enquiry or hearing of 
the petition might be conducted in the 
Chambers. She further stated: 


1981 


"The petitioners are invoking advisory 
jurisdiction of this Hon’ble Court which 
is only part of the general administrative 
jurisdiction which is exercised chiefly in 
Chambers.” > >. . 


It was further stated in the counter -by 
,the 2nd respondent: i 


“This respondent is not prepared to 
subscribe the prayer in the petition viz., 
to give a direction to the Trustees to sell 
only one item ie, “Padak Jarvari” Item 
No. 16 of IInd schedule of the Deed of 
Trust the sale proceeds of which, it was 
alleged, would be sufficient to meet the 
present tax liability. The Trustees of 
this Trust filed O. P. No. 48 of 1974 on 
the file of this Hon’ble Court under Sec- 
tion 34 of the Trust Act when they were 
faced with a situation like the present viz. 
payment of wealth tax as per the assess- 
ments made at that time. The tax liabi- 
lity at the time was to the tune about 
Rs, 29,421 on totality of the jewellery in 
the first and second schedules, The pra- 
yers in the said O. P. are as follows:— 


“The petitioners, therefore, pray that 
this Hon’ble Court may be pleased to give 
a direction under Section 34 of the Indian 
Trusts Act, 1882 authorising or enabl- 

_ ing the Trustees (i) to sell the articles of 
jewellery specified in the Ist and 2nd 
schedules to. the Deed of Trust to the 
respective respondents herein on -the 
highest.valuation that may be offered by 
the jewellers through tenders to the 
Trustees and out of the sale proceeds 
thereof to discharge the present and 
future tax liabilities. of the Trust and 
(ii) further to enable and authorise the 
Trustees to invest the balance of the 
sale proceeds in Government securities 
and from the net income of the respec- 
tive investments, to pay and discharge 

t! the tax liabilities -and if there be any 
sums remaining thereafter in the hands 
of the Trustees to pay to the said Amina 
Marzia and Fatima Fouzia for and dur- 
ing their respective lives.and on and after 
their deaths to hold the same upon the 
trust specified on Clauses 4 and 5 of the 
Trust Deed,” i - 


The averments on which the earlier 
O. P. No. 48 of 74 was based were (i) that 
as the jewellery was intact it was -not 
yielding any income (ii) that .there were 
no funds under the trusts which could 
be utilised by the Trustees for discharge 
of tax liabilities (ii) that subject to the 
permission of the Hon’ble Court, the 
Trustees and (sic) resolved to sell the 
jewellery specified in the first and 2nd 
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schedules to. the respondents therein (be- ` 
neficiaries under the Trust) on the high- 
est valuation offered by the jewellery _ 
that might be received by Trustees 
through tenders.” 


9. In paragraph 5 of her: counter aff- 
davit the 2nd respondent stated that 
through her counter she supported the 
prayer in O. P. No, 48 of 1974 especially , 
because ‘the trustees proposal for conver- ° 
sion of the unproductive trust property, 
viz. jewellery which was kept in safe 
vaults of a Bank into an income yielding 
asset was a step beneficial to the bene- 
ficiaries present and also in view of the 
changed set up, altered circumstances 
like high cost of living and heavy taxa- 
tion direct and indirect. After the said 
O.P. underwent some adjournments, the 
trustees filed ILA, No. 1 of 1975 for per- | 
mission to withdraw O.P. No, 48 of 1974 
with liberty -to file the same when occa- 
sion arises, the reasons given for with- 
drawal being that the Trustees were 
hopeful of getting relief that the jewel-' 
lery would not be assessable to wealth 
tax either in the hands of the beneficiary 
or in the hands of the trustees. The said 
LA. No. 1 of 1975 was ordered on 3-3- : 
1975 and the petitioners were permitted 
to withdraw the petition with liberty to 
either party to approach the Court by 
filing a fresh petition if necessary in 
future, . i 

10. Therefore, the present petition 
O.P. No. 210/79 was filed. The respon- 
dents are not agreeable for a direction 
to sell a portion of the securities specified 
in the 4th and 5th schedules to the deed _ 
of trust. On the other hand, it was stated — 
that the Trust was created in 1951 and 
the Wealth Tax Act, an Act to provide 
for the levy of Wealth Tax came into 
force on the Ist day of April, 1957. Sec- 
tion 34 enables the Court to issue direc- 
tions or advice on questions regarding 
the management or administration of 
the Trust. It was further stated: 


“In the present case granting permis- 
sion -to sell all the items of jewellery 
comprised in the 2nd schedule relating 
to this respondent at the highest tendered 
value will not override the express in- 
tentions of the settlor but on the other 
hand it would enable the trustees to take 
the only method available to the fulfil- . 
ment of the trust and sustain the provi- 
sions of the trust-deed in all their vigour. 
The wealth tax liability as is well known, : 

.is a recurring liability, if year after year ‘ 
the tax is to be paid out of the corpus of © 
the trust by resorting: to sales, item by ` 
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item, ultimately in due course nothing 
will be left for the ultimate beneficiaries 
who are to be monetarily benefited under 
the Trust, that is in other words the trust 
would be extinct,” 


It is also stated:. 


“At present there is the incentive of 

exemption from levy of capital gains tax 
if the proceeds are invested in approved 
securities or Bonds, This exemption may 
not be available in future,” 
It is also further made clear that the 
jewellery is lying in the safe vaults of 
Mercantile Bank, Bombay, from 195! 
without yielding any income, that in 
these days of high cost of living if the 
unproductive asset is sold and invested 
in income yielding securities or bonds, 
the beneficiaries will really have the ad- 
vantage of the Trust property, In para- 
graph 8 (v) of the counter it is stated that 
the present wealth tax liability, as stated 
in the petition, is Rs, 41,325 for the pe- 
riod 1957-58 to 1970-71, For the sueceed- 
ing years and year after year during the 
lifetime of the 2nd respondent, it is diffi- 
* cult now to estimate the quantum of li- 
ability. It is also to be noted that she 
is a beneficiary under pocket money 
trust and Housing Fund Trust besides 
the Wedding Gifts Trust, It is further 
stated by her: 

“for the purpose of wealth tax assess- 
ments, the authorities club all the wealth 
of this respondent in all her trusts and 
the tax thus payable will be very high 
unless all the items in this trust are con- 
verted into income yielding assets there 
will be no scope for payment of taxes and 
she will be left with no money to main- 
tain herself. In this view the sale of only 
one item is prejudicial to the interest of 
this beneficiary. If only one item ie. item 
16 alone which was valued at Rs, 41,500 
in 1969 is allowed to be sold now for 
meeting the existing liability, the same 
process may have to be followed year 
after year in future which as submitted 
already results in extinction of the Trust, 
Hence sale of all the items of jewellery 
and investment of sale proceeds in in- 
come yielding assets, is the only desirable 
solution having regard to the facts and 
circumstances of the case,” 

In view of the facts stated in her coun- 
ter-affidavit the second respondent pray- 
ed that the Court might be pleased to 
issue appropriate advice and directions 
to the Trustees of the Wedding Gifts 
Trusts of H.E.H. The Nizam’s two grand-. 
daughters (i) authorising the trustees to 
sell the articles of jewellery comprised 
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in Schedule II (32 in number) of the Wed- 
ding Gifts Trust of H.E.H, the Nizam’s 
two grand-daughters dated 4-9-1951 to 
Sahebzadi Amina Marzia, the beneficiary 
at the highest valuation that might be 
offered by the jewellers through tenders 
to the Trustees and out of the sale pro- 
ceeds and/or the income thereof to dis- 
charge the existing and future tax liabili- 


‘ties, (ii) authorising the trustees to in- 


vest the balance of the sale proceds in 
acceptable securities or fixed: deposits or 
Bonds capable of securing. exemption 
from capital gains tax; (iii) authorising 
the trustees to pay the surplus income 
on the sale proceeds, after meeting tax 
demands to this respondent Sahebzadi 
Amina Marzia year after year during her 
lifetime etc, 


11. Thereafter an enquiry was con- 
ducted and evidence was also recorded. 
Exs, A-1 to A-4 were marked on behalf 
of the petitioners, while no document 
was marked on behalf of the respondents, 
Ataur Rahman, a trustee of the ‘Trust 
was examined as P.W. 1 Ex. A-1 is a copy 
of the trust deed dated 4-9-1951. The 
learned Chief Judge opined that the only 
remedy without defeating the object of 
the trust is to sell as many items of 
jewellery out of the items specified in 
schedules I and II of the deed of trust 
as would be sufficient to meet the wealth 
tax demand already assessed and also 
fetch income by way of interest on in- 
vestment that can meet the recurring 
liability of the wealth tax in future, and 
that some two or three items of each of 
Schedules I and II, if sold would realise 
the amount sufficient for the purpose of 
meeting the present demand and leave 
sufficient balance to be invested in fixed 
deposit, from the income of which, the 
year to year demand of wealth tax can 
be met, 

12. In the earlier part of this judg- 
ment, the Chief Judge observed, after 
considering a decision of the Mysore 
High Court in In re D, V, Gundappa, AIR 
1951 Mys 6 as follows) 

“That being the case since the trustees 
have to meet the wealth tax demand and 
there is no provision made in the deed of 
trust to meet this liability, the trustees 
cannot but sell a portion of the jewel- 
lery specified in schedules I and II to the 
deed of trust, If we are to concede to the 
request of the respondents who are the 
beneficiaries to sell the entire items of 
jewellery mentioned in sehedules I and 
I it would amount to defeating the trust 
itself, After all, the respondents are only 


” 


E 
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entitled to wear the jewellery during 
their lifetime on ceremonial and other, 
festival occasions and that they have no 
further interest in the jewellery. The real 
beneficiaries of the trust are the children 
of the respondents and it is not possible 
to take their consent since they are not 
sui juris and are not in existence now.” 
In the result, the order was passed on 
those lines. i 


13. The learned counsel for the peti- 
tioner-2nd respondent submitted that 
where in the administration or manage- 
ment of a trust estate by the trustees 
there arises an emergency or a state of 
circumstances which it may reasonably 
be supposed was not foreseen or anti- 
cipated by the author of the trust and 
is unprovided for by the trust instrument 
and which renders it desirable and per- 
haps even essential, in the interests of 
the beneficiaries, certain acts should be 
done by the trustees which they them- 
selves have no power to do and to which 
the consent of all the beneficiaries cannot 
be obtained by reason of some not being 
sui juris or in existence, the Court will 
exercise its general administrative juris- 
diction by sanctioning, on behalf of all 
parties interested, those acts being done 
by the trustees. In support of his sub- 
mission he relied upon a decision in In 
re New (1901) 2 Ch 534, 544. A similar 
question arose in that case. 


14. No provision in regard to certain 
expenses was made in the trust deed. In 
such circumstances the trustees sought 
for a direction of the Court. The question 
of jurisdiction was involved therein, 
When applications were filed the sum- 
monses came before Cozens-Hardly J, in 


Chambers on June 17, 1901, then his 
Lordship refused applications, but inti- 
mated that he would have made the 


orders had he not felt himself bound by 
the decisions in In re Morrison (1901) 1 
Ch 701 and In re Crawshay (1888) WN 
246, 251': 60 LT 357 but he expressed the 
hope that, for the assistance and guid- 
ance of Judges of first instance, the cases 
would be carried to the Court of Appeal, 


15. The plaintiffs in the three sum- 
monses then appealed separately. 
Romer L, J, delivered the judgment 
holding: 


“As a rule, the Court has no jurisdic- 
tion to give and will not give, its sanction 
to the performance by trustees of acts 
with reference to the trust estate which 
are not, on the face of the instrument 
creating the trust, authorised by its terms, 


Syed Mohd. Hussain < A.P. 345 


The cases of In re Crawshay (1888) WN 
246, 251: (60 LT 357) decided by North J., 
and In re Morrison (1901) 1 Ch 701 de- 
cided by Buckley J., are instances where 
the Court was asked to sanction steps 
to be taken by Trustees which it thought 
unjustifiable, and which it declared it 
had no jurisdiction to authorise, But in 
the management of a trust estate, and 
especially where that estate consists of 
a business or shares in a mercantile com- 
pany, it not infrequently happens that 
some peculiar ‘state of circumstances ` 
arises for which provision is not express- 
ly made by the trust instrument, and 
which renders it most desirable, and it 
may be even essential, for the benefit of ` 
the estate and in the interest of all the 
cestui que trust, that certain acts 
should be done by the trustees which in 
ordinary circumstances they would have 
no power to do. In a case of this kind, 
which may reasonably be supposed to 
be one not foreseen or anticipated by the 
author of the trust, where the trustees 
are embarrassed by the emergency that 
has arisen and the duty cast upon them 
to do what is best for the estate, and the 
consent of all the beneficiaries cannot be 
obtained by reason of some of them not 
being sui juris or in existence, then it 
may be right for the Court, and the 
Court in a proper case would have juris- 
diction, to sanction on behalf of all con- 
cerned such acts on behalf of the trus- 
tees as we have above referred to, By 
way merely of illustration, we may take 
the case where a testator has declared 
that some property of his shall be sold - 
at a particular time after his death, and 
then, owing to unforeseen change of cir- . 
cumstances since the testator’s death, 
when the time for sale arrives it is found 
that to sell at that precise time would be | 
ruinous to the estate, and that it is neces~ 
sary or right to postpone the sale for a 
short time in order to effect a proper 
sale; in such a case the Court would have 
jurisdiction to authorize, and would auth~ - 
orize, the trustees to postpone the sale for 
a reasonable time.” 


16. The above decision was followed 
by the High Court of Bombay in In Re 
Shirinbai, AIR 1919 Bom 119. A similar 
question arose in that case, The point that : 
came up for consideration was 
trustees of land who had no express . 
power of sale in the instrument creating 
the trust had power to sell that land 
either with or without the consent of the . 
Court. The parties concerned were all 
Parsis, The instrument in - question was 


whether . 
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a-settlement made on ‘llth February, 


1898. The settlor was one Bai Galbai since - 


deceased and the trustees were her two 
daughters, Shirinbai and  Ratanbai, the 
petitioners therein: It was a voluntary 
settlement and the only property settled 
was a certain immovable property in 
Meadows Street, Bombay, mentioned in 
the schedule. The- trusts were- for the 
settlor for life with remainder as to one 
moiety for Ratanbai for life with remain- 
der, to use the exact words of. the instru- 
ment: 

“for the issue of the body of the sad 
Ratanbai in the shares prescribed by law 


“as if the said Ratanbai had died possess- ` 


ed of the said share intestate leaving such 
issue only as her right heirs and in de- 
_ fault of such issue upon the trusts hère- 
' inafter declared in regard to the other 
half of the said premises,” 


17. The other moiety went to the 
other daughter: Shirinbai for life with a 
limitation over to her issue similar to 
that contained as regards Ratanbai’s 
moiety. There was an ultimate gift over 
of all the property to charity in case 
there should be no “person living entitl- 
ed to take the said premises under the 
trusts-hereiribefore declared.” Ratanbai 
was unmarried. Shirinbai had six child- 
rén viz. two daughters and four sons, all 
of whom consented -to the proposed sale. 
The question that arose for consideration 
was which provision of the Trusts Act 
would permit the sale of the property. 


Marten, J. observed: 


“But, I think, in the present ĉase it is 
unnecessary for me finally to decide whe- 


ther the trustees have any power under 
S: 40 or S. 36, because I think, this parti- 
cular case may be decided on another 
ground, namely, under the extraordinary 
jurisdiction of the Court which it can 
exercise in certain cases of what I may 
call “emergency”. I think that class of 
jurisdiction is exemplified at his highest 
In. Re New (1901) 2 Ch 534 a decision of 
the English Court of Appeal, the headnote 
of which runs as follows: 

“Where in the administration or man- 


agement of a trust estate by the trustees - 


especially where thé estate consists of a 
business or. of shares in a mercantile 
company, there arises an emergency or 
a state of circumstances which it may 
reasonably he. supposed was not foreseen 
or anticipated by the author of the trust 
and-is unprovided for by the trust in- 
strument, and which renders it desirable 
and. perhaps even essential in the inter- 
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ests of the beneficiaries, that certain acts 
should be done by the trustees which 
they themselves have no power to do, 
and. to which the consent of all the bene- 


‘ficiaries cannot be obtained by reason of - 


some not being sui juris or not yet in 
existence the Court will exercise its gene- 
ral administrative jurisdiction by sanc- 
tioning on behalf of all parties interested 
those acts being done by the trustees...... 
The learned Judge further observed: . ` 

“I will only say by way of warning 
pointed out in that case, this 
jurisdiction is of an extremely delicate 
character and has to be exercised with 
the greatest caution, The case should be 
read at the same time with In. Re Tolle- 
mache ((1903) 1 Ch 457) where Cozens 
Hardy, .LJ., as he then was said at 
p. 956: 

“I will only add that, in my opinion 
Iù Re New (1901):2 Ch 534 constitutes 
the high water mark of the exercise by 
the Court of its extraordinary jurisdic- 
tion in relation to trusts.” 

The learned Judge also observed: 

“Now, have I got here a case of an 
emergency such as is contemplated in 
In Re New (supra), So far I have not 
dealt with the facts which have led to the 
proposed sale. This is not a case where 
the parties from some mere caprice, or 
from an ordinary desire to change of in- 
vestments, or to increase their income, 
are desirous of settling the property. The 
facts are that this property is at the 
corner of two streets and is liable to a 
setback and that if that setback arose, 
which would, happen on any occasion 
when it might be necessary to go to the 
Municipality for their approval of plans, 
the property -would be very © seriously 
depreciated, Then, further the property: 
is an extremely old one and repairs in 
the near future are undoubtedly required. 
Amongst other things it is entirely defec- 
tive as regards sanitary conveniences and 
any moment the trustees might be served 
with a sanitary notice from the Munici- 
pality. This notice would be extremely 
difficult to comply with and would prob- 
ably result in the setback being enforc- 
ed, I will not go into all the details of the 
affidavit of the Engineer, Mr. Nowroji 
Hormusji Katrak, but he sums the situa- 
tion in the tast paragraph in which he 
says: l 

“In these stances I consider it 
most desirable that the property should 
now be sold for Rs. 33,000, and if it is not 
sold for Rs. 33,000, I should consider that 
the property is allowed to be ruined and 
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that the beneficiaries’ interest would b® 
very adversely affected partly on account 
of their disability to do the repairs with- 
in the regular lines of the “streets and 
partly on account cf the inevitable mone- 
tary loss.” - 

That being so, I think there is an 
emergency here within the meaning of 
In Re New (supra). Certainly the settlor 
here never contemplated the possibility 
of a setback, nor of these Municipal re- 
quirements and the possible disastrous 
effect they might have on the beneficia- 
ries under trust instrument. I think really 
this is a case where it would be almost 
pedantic on my part to say that the letter 
of the trust must be kept to and the 
spirit disregarded and that as it is land 
which is settled, land it must remain. 1 
accordingly consider that I may properly 
exercise in this present case the extra- 
ordinary jurisdiction which I have and 
that accordingly the sale ought to be 
sanctioned.” i 


18. In that case also the beneficiaries 
and their children were majors and gave 
their consent for sale of the property. 

19. A Division Bench of the Madras 
High Court consisting of Leach C. J. and 
Patanjali Sastri, J. in exercise of extra- 
ordinary jurisdiction held in Bower v. 
Hesterlow, AIR 1939 Mad 920: 

“The learned Judge refused to give any 
direction because he considered that the 
Court should not interfere with the pro- 
visions of a trust deed unless there were 
‘exceptional circumstances and in his. 
opinion there were no exceptional circum- 
stances here. He held that the donor 
must have had in mind when he decided. 
on the conditions cf the trust that a por- 
tion of the income would of necessity 
have to be devoted to the payments of 
premia on the lives of beneficiaries and in 
refusing to give the direction sought reli- 
ed on the judgment of Romer L.J: in 
(1901) 2 Ch 534. We are unable to share 
the view that the facts in this case did 


`. not warrant a deviation from the trust 


deed to the extent of permitting security 
to be given in another form and we can 
see nothing in the case cited which runs 
contrary to this view. If relief were not 
given in this case, it would undoubtedly 
mean the frustration to a large extent of 
the objects of the trust. If the matter re- 
mained there we should have no hesita- 
tion in passing an order which would 
enable the trustees to take the securily 
in the shape of surety bonds.” 

The learned counsel for the peti- 
tioner then relied upon the decision in 


aa 
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In Re D. V. Gundappa (AIR 1951 Mys 6) 
(supra), 


21. In that case also a petition was 
filed under S. 34 of the Trusts Act, The 
facts which are relevant and have some 
bearing on the present: case are as fol- 
lows:. A trust was created by Vajapeyam 
Krishniah on 5th Jan. 1916 for the bene- 
fit of education to poor students, One of 
the properties was a shop in Chickpet, 
Bangalore, It was in need of repairs and 
required heavy funds for that purpose. 
But it was fetching a small rent of Rs. 45 
per month, One person was prepared ta 
buy the property for Rs, 32,000. It was 
urged that if that amount was deposited 
with Government, the rate of interest 
that it would fetch was 4 per cent. But 
the District Judge refused to grant sanc- 
tion for sale of the trust property. The 
High Court in revision held (See Head- 
note): 

“The Court has no general power to 
interfere with or disregard the provisions 
of a trust; but the Court has, in exercise 
of its extraordinary jurisdiction, power 
to go beyond the express provisions of 
the trust instrument in cases of emerg- 
ency, cases not foreseen or provided for 
by the author of the trust, where the 
circumstances require that something 
should be done and can authorise the 
trustees to do an act not authorised by 
the trust. This jurisdiction is, however, 
of an extremely delicate character and 
should be exercised with the greatest 
caution, Thus, where a deed of trust did 
not empower the trustees to sell the trust 
property and the trust being for the be- 
nefit of poor students, consent of benefi- 
ciaries could not be obtained, the Court, 
authorised the trustees to sell the pro- 
perty subject to certain conditions when 
it was found to be in the best interests 
of the trust to do so.” 


Reliance was placed on the decisions 
in In Re Gundappa. (AIR 1951 Mys 6) 
(supra) and In Re Shirinbai (AIR 1919 
Bom 119) (supra). 

22. We do not want to multiply the 
decision on this aspect of the case. 

23. Learned counsel for the petitioner 
referred to some of the text-books on 
this aspect of the matter. 

24, Learned counsel for the petitioner 
submitted that deviation can be sanc- 
tioned by the Court contrary to the terms 
of the trust deed. That depends upon 
the facts and circumstances that emerge 
in a particular context. He referred to 
the relevant portion at page 291 of 
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Underhill’s Law of Trusts and ‘Trustees 
(12th edition) which is as under: 


“It frequently happens that it is not 
possible to obtain concurrence of all 
the beneficiaries, either because some of 
them are not of age or otherwise under 
disability, or because potential benefi- 
ciaries include umascertained or unborn 
persons, Pressure of economic circum< 
stances and the burden of heavy taxation, 
particularly since the Second World 
War, have, moreover, diminished the at- 
tractions of rigid settlements and much 
ingenuity has been devoted to the pro- 
duction of schemes by which trust funds 
might be divided up, or trusts rearranged, 
to the mutual advantage of those inter- 
ested in income and capital respectively, 
often at the expense of the Revenue, 
Many such schemes were, it is believed, 
sanctioned by Judges of the Chancery 
Division in Chambers and a belief that 
the jurisdiction to do so was unlimited 
was growing, when a sharp rebuff was 
administered by the House of Lords in 
Chapman v. Chapman, 1954 AC 429: 
((1954) 1 All ER 798) affirming the deci- 
sion of the Court of Appeal (Re Champ- 
man’s Settlement Trusts (1953) Ch 218: 
(1953 All ER 103) but further narrowing 
the jurisdiction therein recognised.” 


25. The learned counsel for the peti- 
tioner then referred to a portion at page 
348 in Law of Trust’s by Keeton, The 
author observed: 


“The increasing pressure of taxation 
upon interests created by trusts has not 
only been responsible for the develop- 
ments in the law of trusts which have 
been outlined in the previous chapter; 
it has also been responsible for attempts 
to reframe interests in trusts already in 
existence, In a number of cases where 
the remaindermen are an ascertained 
class, and are of full age, such rearrange- 
ments of trust interests can be carried 
out by agreement between the bene- 
ciaries, but when the interests of child- 
ren or unborn persons are involved, an 
application to the Court had been neces- 
sary. 


26. We have dealt with the position 
of law as to the jurisdiction to be exer- 
cised by the Court when no provision is 
made in the trust deed., 


27. Learned counsel for the petitioner 
herein submitted that in the present case 
the sale of mere few items of jewellery 
will not meet the situation and that if 
one after one the jewellery is sold, it 
will become extinct. That apart, the 
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lower Court has also directed to sell the 
required number of items of each of 
schedules I and II attached to the . trust 
deed. Therefore, the other items of jewel- 
lery could be sold for the reason that it 
will not be possible to say the exact 
amount of wealth-tax in view of the fact 
that the rate of wealth-tax cannot be uni- 
form, It is also submitted that as the 
entire jewellery is kept in vaults in the 
Bank, the respondents could not wear 
the jewellery even at the time of wed- 
dings and thereafter for various reasons 
Such as security etc, The jewellery, ac- 
cording to the learned counsel, is lying 
idle, The only proper course ‘therefore, 
is to see that the jewellery is not kept 
idle, The entire jewellery may be sold 
and the proceeds realised thereby may 
be deposited in such securities which 
would fetch recurring income ‘to meet 
the tax liabilities, If the jewellery is sold 
one after one it will become extinct, 


28. On the other hand, the learned 
counsel for the respondents herein sub- 
mits that the question is whether it is 
just and proper to sell the entire jewel- 
lery during the life of the beneficiaries, 
respondents 1 and 2, particularly when 
there is prohibition under sub-clauses (g) 
and (h) of Clause 3 from selling away or 
otherwise disposing of the jewellery. He 
also submits that the grand daughters 
of H.E.H, the Nizam were allowed to 
wear the jewellery only on special occa- 
sions and therefore the entire jewellery 
could not be sold, But they were com- 
pelled to file the petition for permission 
for disposing of some items to meet the 
wealth-tax. demands, 

29%. When P. W. 1 who is one of the 
trustees, was examined he stated in his 
eross-examination that “if the Court per- 
mits the sale of the items of jewellery, 
to meet the wealth-tax the trustees will 
have no objection to it”, He also agreed 
that it is desirable to sell the entire 
jewellery and not piecemeal, Even ac- 
cording to him the jewellery is a dead 
capital, As the trust deed prohibits the 
sale of jewellery, the petitioners had to 
invoke the jurisdiction of the Court for 
permission to sell at least some of the 
items of jewellery, We have already not- 
ed that in the counter filed by the 2nd 
respondent it was stated that O.P, No. 48 
of 1974 was filed for permission to sell 
the entire jewellery, but later it was 
withdrawn. The said petition seems to 
have been filed for the reason that the 
jewellery is a dead capital and it is not 
being used by respondents 1 and 2 for 


«- 
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various reasons, Even at the time of 
their marriages which are very import- 
ant occasions, they did not wear the 
jewellery. In our view, it is of no use to 
keep the jewellery in the vaults of the 
Mercantile Bank idle, Even the third 
respondent Fatima Fouzia filed a memo 
stating that she has no objection to the 
sale of entire jewellery, The memo reads 
as under:—~ 

“This respondent No, 3 has no objec- 
tion to the sale of entire jewellery of 
Schedule I of the Wedding Gift Jewellery 
Trust of H.E.H, The Nizam’s two grand- 
daughters and pertaining to respondent 
No. 3. The sale should be negotiated sale 
as per Section 37 of the Indian Trusts 
Act and the deed of Trust with -the con- 
currence and approval of this beneficiary. 
This respondent co-opts with the stand 
taken by the petitioner in the above Re- 
vision Petition,” l 
This memo was signed by respondent 
No, 3 Fatima Fouzia and her counsel Mr, 
V. B. Sahagal on 20-3-1981, In view of 
the statement made by one of the trus- 
tees viz. Sri Ataur Rahman and in the 
face of the memo filed by Fatima Fouzia 
and having regard to the submission 
made by the learned counsel for the peti- 
tioner herein, in our view, to carry out 
the real object of the trust the proper 
course to be adopted in the interests of 
the beneficiaries is to direct the sale of 
the entire jewellery noted in 1st and 2nd 
schedules, The petition was filed under 
Section 34 of the Trusts Act, which reads 
as under: i 

“Any trustee may, without instituting 
a suit, apply by petition to a principal 
Civil Court of Original Jurisdiction for 
its opinion, advice or direction on any 
present questions respecting the manage-< 
ment or administration of the trust pro~ 
perty other than questions of detail, diffi- 
culty or importance, not proper in the 
opinion of the Court for summary, dis- 
posal.” 

30. Section 34 ccntemplates a petition 
to be filed before a principal Civil Court 
of Original Jurisdiction for its opinion 
or direction on any present questions res- 
pecting the management or administra~ 
tration of the trust property. The present 
question, as noted. earlier, is the payment 
of tax for the assessment years 1957-58 
to 1970-71, 

31. Learned counsel for the petitioner 
herein stated across the Bar that even for 


i the subsequent years wealth-tax is assess- 
* ed and they have te meet the demands, 


It is also stated across the Bar that the 
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rate of wealth-tax is raised. Therefore, 
the present question is not only as to the 
demand of wealth-tax for the years re- 
ferred to in the petition but also as to 
the subsequent years, This is a recurring 
question. It is not confined to one or two 
years, Therefore, wé have to consider all 
these facts and decide as to what arrange- 
ment could be made for payment of | 
wealth-tax year after year. As we have 
already observed what would be the rate 
of wealth-tax each year cannot be ascer- 
tained now. Both the beneficiaries agree 
that the entire jewellery should be sold. 
Besides the beneficiaries, one of the trus- 
tees also agreed for the same in his evi- 
dence, In view of all these facts and cir- 
cumstances of the case, we are of the 
opinion, as already observed, that the 
entire jewellery needs to be sold in the 
interests of the beneficiaries, 


32. Consequently, we allow the revi- 
sion petition and modify the order of the 
learned Chief Judge, City Civil Court and 
direct that the entire jewellery in sche- 
dules I and II of the Trust Deed must be 
sold, 


33. Learned counsel for the petitioner- 
respondent No. 2 submitted that the in- 
terest accrued on the amounts deposited 
in securities has to be paid to respon- 
dents 1 and 2 as they are being deprived 
of the opportunity of wearing the jewel- 
lery, But it can be noted that they did 
not wear the jewellery even on a single 
occasion previously and there is no likeli- 
hood of wearing the jewellery in future. 
At any rate, such questions cannot be 
decided in this petition, It is open for 
respondents 1 and 2 to raise such points 
as they desire with regard to the pay- 
ment of interest only after the sale of 
the jewellery by separate applications. , 
Whether, in the interests of the bene« 
ficiaries, interest is to be paid to respon« 
dents’ 1 and 2 or to be allowed to be ac~“ 
cumulated to the corpus, is a question to 
be decided as and when such applications 
are filed, 





34. The trustees will be entitled to 
take proceedings for the sale of the je-- 
wellery in schedules I and II of the Trust 
Deed as per the provision of Sections 37 
and 38 of the Trusts Act in consultation 
with respondents 1 and 2 viz, Sahebzadi 
Fatima Fouzia and Sahebzadi Amina 
Marzia. It is, however, made clear that 
the sale of jewellery would be subject to 
the confirmation by the Chief Judge, 
City Civil Court. TETE E 
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35. There will be no order as to costs. 
` Order accordingly. 
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M/s, Bejgam Veeranna, Venkata Nara- 
simhulu and others, Appellants v. State 
of A. P. and others, Respondents. 

A. S. Nos. 290 to 293 of 1980 and ete., 
etc, D/- 11-8-1981. 

(A) Essential Commodities Act (10 of 
1955), S. 3 (3-B), (5-A) A. P. Rice 
(Procurement & Ex-Mill) Prices Order 
(1975), Cl. 3 — G. O, No. 2611 CSI(2)/ 
76-2 D/- 2-11-1976 — Payment to rice- 
millers for rice procured for crop year 
76-77 at rates fixed by price control 
order on basis of their continuation by 
G. O. — It is under mistake of law — 
G. O, is invalid — Principle of promis- 
sory estoppel is not attracted, (Evidence 
Act (1872), S. 115). 

Where the Govt. made payment for 
the rice procured for the crop year 
1976-77 at the rates fixed by the Prices 
Order 1975 on the basis of their conti- 
nuation by the G, O, D/- 2-11-1976, the 
G. O. itself being invalid, not having 
been published in the gazette as per 
requirement of Section 3 (5-A) of Com- 
modities Act and prices having been 
continued without taking into consid- 
eration the removal of purchase tax re- 
quired to be paid by the rice-millers, 
the payments must be deemed to suffer 
from a mistake of law. (Para 5) 


Apart from the invalidity resulting 
from non-publication of the G. O. in 
the gazette, the procurement prices are 
required by sub-section (3-B) of Sec- 
tion 3 to be fixed keeping in view the 
need to supply the essential commodi- 
ties to consumers at reasonable prices. 
Supply of the essential commodities at 
reasonable price is the main purpose of 
the Act. In order to achieve that ob- 
jective, the Act requires the fixation of 
' price to be based upon among other 
© things the cost price of rice to the mil~ 
lers. In other words, price fixation 
should provide for just compensation to 
the rice-millers and not for their un- 
just enrichment. At the time when 
prices were fixed at the commencement 
of earlier crop year by the Price Con- 
. trol Order 1975, the rice-millers were 
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legally liable to pay purchase tax on 
paddy at the rate of 3/4%. It was there- 
fore just that prices under the price 
control order took that fact into ae- 
count, But that tax liability was re- 
moved by an Ordinance No, 18/1976 
dated 8-9-1976 and thereafter it would 
have been just for the Government to 
reduce the prices of rice payable for 
the millers as the millers were no 
longer liable to pay the purchase tax 
on paddy. (Para 4) 


Further, the Govt. could not be said 
to be bound to pay the prices fixed by 
the Govt, in Prices Control Order on 
the basis of principle of promissory 
estoppel, In principle, promissory estop- 
pel cannot be applied against the Gov- 
ernment and its agencies as it might be 
applied against the private parties. Un- 
like cases involving a private principal 
and agent, more than private interest 
is at stake in public law type of cases. 
There is a vital constitutional and pub- 
lic interest in ensuring that admin- 
istrative officials do not act beyond the 
bounds of their actual authority. If offi- 
cials can bind the Govt. hand-and-foot 
by their acts, even when those acts are 
not within the scope of their authority, 
there is danger that they may assume 
powers not possessed by them knowing 
that their Governmental Principal will 
not be able to disavow them. Addi- 
tionally, the rice-millers could not be 
said to have suffered any detriment by 
reason of the G, O. The statutory obli- 
gation of the rice-millers to sell speci- 
fied quantities of rice arose not under 
the terms of Price Control Order or the 
G. O. but by the Levy Order. The said 
Levy Order was made under the provi- 
sions of Commodities Act and is inde- 
pendent of the Price Order, fixing the 
prices, (Case law discussed). (Para 6) 

Furthermore, it is not correct to say 
that the G. O. extending the Price Con“ 
trol Order into the succeeding year re- 
presented agreed price and that there- 
fore, the rice-millers were entitled to 
get that price. The rice-millers were 
entitled to be paid under Sec. 3 (3-B) 
of the Commodities Act procurement 
price which has to be fixed in accord- 
ance with the requirements mentioned 
in Section 3 sub-section (3-B) of th^ 
Act and not an agreed price or nego~ 
tiated price, (Para 9) 


(B) Essential Commodities Act (10 of 
1955), S. 3 (3-B) — A. P. G. O. Ms, No. 


af) 


116 D/- 24-2-1977 — G. O. is not invalid 


es 


i 


1881 


on ground of retrospectivity. Ww. P, No. 
2929 of 1977 and batch, D/- 7-4-1977 
(Aiidh Pra), Overruled, -> 


As there was no valid order fixing the 
prices of rice procured for crop year 
76-77, the G. O. fixing such prices from 
an earlier date, could not be’ said to be 
invalid on ground of _ retrospectivity. 
W. P. No. 2929 of 1977 aad aan 

~4- ndh Pra), Overruled. 
7-4-1977 (A b are ii 


Where the law merely closes the gap 
and fills up a legal vacuum without 
touching or taking away the „existing 
rights, such a law whether made in 
exercise of legislative power or as a 
subordinate legislation can never in the 
correct sense of the term be called to 
be retrospective. In the instant case, 
Price Control Order, 1975 after having 
worked itself out by efflux of time, 
there was no valid piece of legislation 
fixing the prices payable to the rice~ 


millers for the succeeding years, There. 


were no doubt abortive attempts made 
through certain orders to fix prices for 
the succeeding year. But none of them 
had any legal effect, because of the 
reasons, The result was that there was 
no fixation of procurement prices appli- 
cable for the second year. This is some- 
thing which is required by Section 3 
(3-B) of the Commodities Act to be 
done, The G. `O. in question performed 
that duty dictated by the provisions of 
the Commodities Act. It did not invade 
any existing rights. It did not reduce 
in any way the prices legally payable 
to the rice-millers because there were 
no such prices in existence. Nor did it 
alter in any other way the legal rights 
of the millers with regard to their sales 
for the second year. (Para 11) 
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Pensions : 6 
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254 US 141, Rock 
Island’s Case 6 
(1883-84) 28 L Ed 623: 112 US 24, 
~ Moffat v. United States 6 


` K. Pratap Reddy, for Appellants; 
(for No. 1) 
and G. V. L. Narsimha Rao (for Nos, 2 
and 3), for Respondents. 

CHOUDARY, J.:— The plaintiffs are 
rice-millers, The plaintiffs sold during 
the crop years 1975-76 and 1976-77 to 
the Food Corporation of India (F. C. T) 
certain quantities of rice. For both the 
years, the plaintiffs were paid at the 
rates mentioned in the A. P. Rice Pro- 
curement (Ex-Mill) Prices Order 1975. 
But. the F. C., I. later. acting on the 
basis that they paid the plaintiffs ex- 
cess: rates under a mistake of law for 
the crop year 1976-77 started recover- 
ing those excess amounts from the rice- 
millers. The rice-millers sued the Gov- 
ernment and the F. C. I, and sought to 
interdict the Government and the F.C. 
from recovering. The suits filed by the 
rice-millers in different Courts were 
dismissed. This appeal is from one such 
decree passed by a Subordinate Court, 
Nizamabad District. 

.2, The Andhra Pradesh Rice Procure- 
ment (Levy and Restriction on Sale) 
Order 1967 (simply levy order) issued 
by the State of Andhra Pradesh in ex- 
ercise of its powers under the Essential 
Commodities Act, 1955 (simply the E.C. 
Act) in G. O. Ms, No, 2346 dated 17-9- 
1967, places the plaintiffs under a statu- 
tory obligation to sell to the F.C. IL 
certain percentage of the total quantity 
of rice manufactured by them in their 
mills at procurement prices. The provi- 
sions. of the E. C. Act not only direct 
payment of procurement prices to the 
millers but also lay down how the pro- 
curement prices shall be fixed by the 
Government. Under the levy order alsa 
the plaintiffs are declared to be en- 
titled to be paid for the sales of their 
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rice at prices called the ‘notified prices’ 
which the E. C. Act calls as .procure- 
ment prices, The levy order defines the 
‘notified price’ to mean the price fixed 
under the Andhra Pradesh Ricé Pro- 
curement (Ex-Mill) Prices Order 1974 
for. a particular variety of rice and 
which is in force for the time being, 
Section 3 sub-section (3-B) of the E.C. 
Act mentions the statutory relevant 
factors that must be taken into account 
in fixing these ‘procurement prices’, The 
plaintiffs supplied and sold to the F.C.L 
rice in two successive years, They sold 
the rice milled from paddy ofkharif and 
rabi crops of the crop year 1975-76 and 
also the rice milled from paddy of kha- 
rif and rabi crops of the crop year 
1976-77, The F.C.I, had paid them for 
these sales effected by the rice-millers 
according to the prices stipulated in the 
afore-mentioned Andhra Pradesh Rice 
Procurement (Ex~Mill) Price Order 
1975 (‘Price order’, for short) marked 
in the suit as Ex~B-1. The prices men~ 
tioned in the aforesaid Ex-B1 are the 
prices fixed by the State Government 
in exercise of its statutory powers con- 
ferred by the provisions of the E. C, 
Act, 1955 and more particularly, Sec- 
tion 3 (2) of that Act, Ex~-B-1 prices 
were fixed at a time when the 
rice-millers were statutorily liable 
to pay purchase tax at 34% on their 
purchases of paddy, The E. C. Act, 
1955 is an Act passed by the Parlia- 
ment providing for direct Governmental 
intervention in order to control produc- 
tion as well as trade and commerce in 
commodities which are essential for the 
living of the community so that those 
commodities are made available to the 
community at reasonable rates, Under 
Sec. 3 (2) (f) of the E, C, Act the Gov- 
ernment requires any person holding in 
stock, or engaged in the production, or 
ín the business of buying or selling, any 
essential commodity, to sell the whole 
or a specified part of the quantity held 
_ in stock or produced or received by him 
to-the Central Government or State 
Government or to any officer or agenf 
of such Governmenf or to a Corporation 
owned or controlled by such Govern- 
ment. Sub-section (3-B) of Section 3 
of the E, C, Act provides that where 
any person sells any essential commodi- 
ty in compliance with an order made 
with reference to clause (f) of sub-sec~ 
tion (2), such a person. should be paid 
an amount equal to the. procurement 
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price of such foodgrain, which shall be 
specified by the State Government with 
the previous approval of the Central 
Government having regard to the fol- 
lowing factors viz., . 

(a) the controlled price, if any, fixed 
under this section or by or under any 
other law for the time being in force, 

(b) the general crop prospects, 

(c) the need for making such grade 
or variety of foodgrains, edible oil 
seeds or edible oils available at réasonas 
ble prices to the consumers; particularly 
the vulnerable sections of the consu- 
mers; and 

(d) the recommendations, if any, of 
the agricultural prices commission with 
regard to the price of the concerned 
grade or variety of foodgrains etc., 
The aforementioned provisions make 
it clear that the plaintiffs are under an 
obligation by reason of Section 3 sub- 
section (2) (f) read with the aforesaid 
Levy Order (not fully quoted here) to 
supply and sell 50 per cent of the rice 
milled in the plaintiffs mills to the 
F. C, I at a rate fixed as procurement 
price by the Government in accordance 
with criteria laid down by sub-sec- 
tion (3-B) of Section 3 of the E, C, Act. 
In this case the plaintiffs had sold to 
the F, C. I, the requisite quantities of 
rice in both the crop years in accordance 
with the requirements of the aforesaid 


Levy Order and were paid Ex, B-1 
prices, But subsequently the defen- 
dants acting on the basis that the 
plaintiffs were paid excess for the 


second crop-year sales of rice started 
recoveries, This gave rise to the suit 
and this appeal, The point for consi- 
deration is: At what rates the plain- 
tiffs are entitled to be paid for their 
sales of rice of the crop-year 1976-772 


3. Ex, B-1 fixed the procurement 
prices taking into account the tax liabi- 
lity of 34% of the rice-millers on their 
purchase of paddy, But, those prices 
would apply only for the first year, for 
Clause 3 of Ex. B-I explicitly says 
that "it shall apply to the 
rice milled or hand-pounded from paddy 
of kharif crop of 1975-76 or subsequent 
crop”, There cannot be any doubt 
that the adjective ‘only’ used in CL 3 


- of Ex, B-1 Order would confine the ap- 


plicability of the aforesaid Order - of 
1975 only to the rice milled by the 
plaintiffs from paddy -of ` kharif and 
rabi seasons of the crop-year 1975-76 


1981 ` 


which ended before’ 7-9-1976, In 
other words, the prices: which have 
been fixed by the aforesaid Ex. B-1 


- would not apply ta the-supplies of rice 


made by the plaintiffs to the F, C, L on 
and after 7-9-1976 and upto 23-2-1977. 
According to the common case of the 
parties the 1975-76 crop year weuld 
come to an end some time before 7-3-79 
and the prices notified by Ex. B-1 Order 
‘would therefore, have no applicatior. to 
those supplies and sales made by the 
plaintifis on or after 7-9-1976. But the 
plaintiffs’ contention is that the Govern- 
ment by means of its Memorandum No. 
2611/SCI (CSI?) (2)/76-2, dated 2-11- 
1976 continued the procurement prices 


of rice mentioned in Ex, B-1 for the 
succeeding crop year of 1976-77, and 
that therefore the payments already 


’ made by the defendants to the plain- 


~~. 


tiffs for the second year (1976-77) sup- 
plies on the basis of Ex. B-1 prēces, 
cannot be called excess payments made 
under any mistake of law, enabling the 
defendants to withhold payments otker- 
wise due to the plaintiffs. The aforesaid 
Government Memo No. 2611/CSI (2)/"6-2 
dated 2-11-1976 which is marked. as Ex. 
B-6 in a companion suit out of which 
arises C. C. C, A. 6/81 heard along with 


this appeal, reads, in relevant parts, as. 


follows :— 


*Sub:— Civil supplies — prices and 

procurement policy for kharif cer2als 
for 1976-77 season-regarding :— 
Ref:— 1. From the Government of 
India, Ministry of Agriculture and Ir- 
rigation (Department of Food) New 
Delhi, Telex Message No. 167 (28) 76- 
PY, I, dated 30-9-1976. 


2. From the Government of 
Ministry of Agri. and Irrigation (De- 
partment of Food) New Delhi (Lr. 
No. 167/28/76-PY.I dated 30-9-1976. 


India, 


The Government of India in their re- 
ference cited, copies of which are œm- 
municated herewith to all Dt, Colec- 
‘tors, Chief Rationing Officer, Hyderasad, 
Director, Vigilance Cell (CS) and Board 
of Revenue (CS), have declared the pro- 
ecurement policy for kharif cereals 
1976-77. They are informed that the 
producer’s levy slabs prescribed for the 


-crop year 1976-77 in the schedule +o the 
` Andhra 
` (Levy) Order 1972 as 


Pradesh Paddy Procurement 


G. O. Ms: No: 844, F. & A. (CS. I) dated 
"1981 Andh, Pra/23 XI G—i6 
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24-9-1975 shall continue to apply for 
the ‘crop year 1976-77 also. 

2. The: procurement prices of paddy 
and specifications for the crop year 
1976-77 shall be the same as were fixed 
for the crop year 1975-76 and notified 
in G. O. Ms. No, 1002 Food & Agri. 
(CS. V) dated 6-11-1974 in the Schedules 
under the Andhra Pradesh Paddy (Pro- 
curement Prices) Order 1974. The pro- 
curement prices of rice for crop year 


. 1976-77 shall be the same as notified in 


the schedules to the A. P. Rice (Pro- 
curement Ex-Mill Prices) Order, 1975. 

3. With regard to the Mill Levy, it 
has been decided to fix 50% levy uni- 
formly for millers and dealers and ne- 
cessary amendment to the relevant 
schedule to the Andhra Pradesh Rice 
(Procurement Levy) and Restriction on 
Sale Order, 1967 will be issued shortly 
in consultation with the Government 
of India, Pending issue of the amend- 
ment, the Dt. Collectors are instructed 


to take action to collect levy from 
millers and dealers not exceeding the 
percentage mentioned above for the 
crop year 1976-77” $ 

4 XXXX 

5. X XXX 

4, According to the terms of the 


above Memo No, 2611 dated 2-11-1976, 
(Ex. B-6), “the procurement price of 
rice for the crop year 1976-77 shall be 
the same as notified in the Schedule to 
Andhra Pradesh Rice (Procurement Ex- 
Mill) Prices Order, 1975” (Ex. B-1). It 
follows from the above that the pay- 
ments already made to the plaintiffs by 
the defendants on the basis of Ex. B-1 
prices could not be called excessive. But 
the contention of the defendants is that 
the Government Memo No. 2611 (Ex. 
B6) is an order without any legal force. 
According to the defendants, Ex. B-6 is 
not made in exercise of the legislative 
power, but is made only in exercise of 
executive power and therefore that 
Memo should be disregarded as being 
contrary to the provisions of the E, C. 
Act and the Levy Order. This argu- 
ment of the defendants raises an impor- 
tant question as to the legal validity of 
the aforesaid Ex. B-6. . The sales of 
rice effected by the rice-millers are not 
voluntary sales nor the prices at which 
they should- be paid are negotiable. 
They are all transactions’ under the 
compulsion -of the E.. C. Act. Both the 
quantity and the quality of the -rice to 
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be sold. by the 
fendants as well as the prices which 
they should be- paid for those sales are 
all required by the provisions of the 
E. C. Act to be settled by law. 
are not left to be decided by the ex- 
ecutive power. It cannot be otherwise, 
for the - very, element of compulsion 
involved. in these levy sales takes these 
matters out of the orbit of negotiations 
between the rice-millers. and the execu” 


rice-millers to the de- 


tive and -require to be governed 
by law. It -is well’ known that 
one’s right to life, liberty and 


property cannot be adversely affected 
‘by the exercise of executive power ex- 
cept under:-legislative sanction (ELKO 
case), It is for that reason that 
the Parliament, through the provisions 
of the E. C. Act, directed that all the 
above-mentioned : matters should be 
settled and determined by, the executive 


in accordance with the legislative direc- 


tion, The combined effect of- Sec. 3 
sub-section (8-B) and the Levy, Order 
already referred to above in this judg- 
ment is clearly to exclude the opera- 
tion of executive power in fixation.« of 
prices. Fixation of prices in any man- 
ner other than by exercise of legislative 
‘power is not within the statutory con- 
templation. When a lawful legal provi- 
sion thus provides for doing of certain 
things in exercise of legislative power 
those matters can only be dealt with in 
exercise of such legislative power and 
in accordance with the procedure pre- 
scribed by the relevant legislative pro- 
visions and not otherwise (see Mandir 
Seetharam’s case.) (AIR 1974 SC 1868) 


Government Memo’ No, 2611 (Ex. B8). 


cannot be regarded from any point of 
view, as having been made in compli- 
ance with the provisions of the E., C. 
Act and the Levy Order. Both from the 
point of view of procedure and sub- 
stance, Ex. B-6 is bad in law. The fixa- 
_tion of prices at which the rice-millers 
shall be paid undoubtedly affects a class 
of persons. Such an order fixing prices 
is required under Section 3 (5-A) of the 
E. C. Act to be notified in the Official 
Gazette. But Ex. B-6 is never published 
.in the Official Gazette. .As the above 
memo is not published in the Official 
Gazette, the Memo should be treated as 
invalid for that reason alone. It should 
be emphasized that the statutory re- 
quirement of publication in Gazette is 
not a matter of formality in this case. 
Section 7 of the E. C. Act makes any 
contravention of any order made under 
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. Section .3 punishable with imprisonment 


and also with fine. .The property with 
respect. to which such a contravention 
takes. place is also made by..the Act 
liable to be forfeited. Because of the 
penal consequences provided. for by- the 
Act for non-compliance with an order 
made under Section 3 of the Act, the 
requirement of publication of such an 
order cannot but be regarded as man- 
datory. It is conformity with this prin- 
cipal. Act that the abovementioned Levy 


Order : requires the rates at which the. 


rice-millers should be paid, should be 
embodied in a notified order. As the 
aforementioned Ex. B-6 was never pub- 
lished as required either by the E. C. 
Act or the Levy.‘Order, it must be held 
invalid. The result is that Ex. B-6 can- 
not continue ‘the prices. Further, 
abovementioned. Levy -Order prescribing 
prices to be notified is a statutory in- 
strument. Its legal effect is to direct 
the applicable prices to be notified. 
Where a valid statutory instrument re- 
quires the executive to act in a parti- 
cular way the executive cannot deviate 
from that requirement. This departure 
from Levy Order renders Ex. B-6 in- 
valid. Above all, there is a substantive 
objection to the validity of Ex. B-6. The 
procurement prices are required by 
sub-section (3-B) of Section 3 of the 


‘EL C. Act to be fixed keeping in view] | 


the neéd to supply these essential com” 
modities to consumérs at reasonable 
prices. Supply of the essential commo- 
dities 
purpose. of the Act. In order to achieve 
that objective, the Act requires the fixa- 
tion of price to be based upon among 
other things the cost price of rice to 
the millers, In other words, price fixa- 
tion should: provide for just compensa- 
tion to the rice-millers and not for their 
unjust enrichment. At the time wher 
Ex. B-1 prices were fixed the rice- 
millers were legally liable to pay pur- 
chase tax on paddy at the rate of 34%. 
It was therefore just that Ex. B-1 prices 
took that fact into account. But 
that tax liability was removed by an 
Ordinance No. 18/1976 ‘dated 8-9-1976 
and thereafter it would have been just 
for the Government to reduce the prices 
of rice payable for the millers. By the 
time of Ex. B-6, the millers were no 
longer liable to pay the purchase tax 
on paddy. The result is that the cost 
price of rice to the miller had come 
down by 3$%. Assuming Ex. B-6 to be 
otherwise valid, it should be held in- 
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valid on the ground that it did not take 
into account the removal of tax liability 
of the millers, The method thus adopt- 
ed by the aforementioned Government 
Memo (Ex. B-6) in fixing the price pay- 
able to the miller for the subsequent 
year crop sales by extending Ex. B-l 
into the second year is thus not in con- 
\formity with the statutory require- 
ments of sub-section (3-B) of Section 3 
of the E. C.. Act. In other words, Ex. 
B-6 is bad for its non-conformity with 
Section (3-B) of the Act. For all these 
reasons, we hold that the above- 
mentioned Government Memo No. 2611 
(Ex. B-6) was invalid and inoperative 
and could not fix the prices of rice. It 
was wholly incapable of creating any 
rights in favour of the plaintiffs. 


i . The argument of the plaintiffs, 

“therefore, that they were entitled 
to be paid on the’ basis of the prices 
first fixed by Ex.. B-1 and later continu- 
ed by the Government Memo No. 2611 
(Ex. B-6}), is not a tenable- argument. 
We accordingly hold that the payments 
made by the defendants to the plaintiffs 
for the quantities of rice sold to them 
on or after 7-9-1975 on the assumption 
that Ex. B-l prices were continuing, 
suffer from a mistake of law. 


6. It is then argued by Mr. N. K. 
Acharya for some of the plaintiffs, that 
even if the aforementioned Ex. B-6 was 
invalid in law and could not continue 
the Ex. B-1 prices, it should be taken 
as constituting a representation of the 
defendants made to the rice-millers as- 

a suring the latter that they would be 
‘paid the prices mentioned in Ex. B-1 
even for the succeeding crop year sales 
and that this Court should not permit 
the defendants now to. go back on that 
representation and to pay them any- 
thing less than what is contained in 
Ex, B-1. This argument of the plaintiffs 
is based on the doctrine of ‘promissory 
estoppel’,- which is a recent but a 
dramatic entrant into the field of the 
British jurisprudence. It must be said 
that the exact limits of promissory es- 
toppel are yet to be settled (see Hals- 
bury’s Laws of England Vol. 15 p. 175, 
3rd Edition). Halsbury’s Laws of Eng- 
«land (Vol. 16, 4th Edition para 1514) 
‘gives the following description of this 
doctrine : : A 

"When one party has, by his. words 
or conduct, made to the other a clear 
and unequivocal promise or assurance 
which was intended to affect the legal 


at 
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relations between them and to be acted 
on accordingly, then, . once the other 
party ;has taken him at his word and 
acted on it, the one who gave-the pro“ 
mise or assurance cannot afterwards be 
allowed to revert to their previous legal 
relations as if no such promise or as- 
surance had been made by him, but he 
must accept their legal relations subject 
to the qualification . which ‘he himself 
has so introduced.” 


The above doctrine of promissory estop- 
pel is essentially a private law concept 
and when first applied by Lord Denn- 
ing in High Trus case to private parties, 
it was welcomed as. promoting justice. 
But Lord Denning extended the area of 
its operation in Robertson v. Minister 


of Pensions, (1949) 1 KB 227, to public - 


law field and declared that Crown is 
bound by estoppel. Almost immediately 
thereafter, Lord Simonds and Lord 
Normand had heavily criticised in 
Howell v. Falmouth Boat Construction 
Co. Ltd., 1951 AC 837. this extension of 
promissory estoppel into public law as 
wholly unwarranted by making specific 
references to the observations of Lord 
Denning in Robertson case. Yet, thanks 
to the moral force Lord Denning, the 
intrusion of promissory estoppel into 
the field of public law could not be ef- 


fectively arrested. This doctrine was 
first approved by our Supreme Court 
in Union of India v. Anglo Afghan 


Agencies Limited, AIR 1968 SC 718, 
which was later followed in several 
decisions, including Century Spinning 
and Mfg. Ltd. v. Ulhasnagar Municipal 
Council. AIR 1971 SC 1021. Although, 
Lord Denning spoke in praise of this 
doctrine, he had never analysed -the 
legal implications of the fact that as 
applied against the Government and its 
departmental units promissory estoppel 
can threaten to, undermine the funda- 
mental. and paramount legal doctrine of 
ultra vires which is the very foundation 
for the doctrine of legality and rule of 
law. nor did he examine the existing 
body of authority against his innova- 
tion. Our whole legal system is based 
on the premise that law alone is the 
source of power and that law-making 
exclusively belongs to the legislature 
and that the executive shall always be 
bound by and be under law. In the 
Chief Settlement Commissioner v, Om- 
prakash, (1969) 1 SCJ 479: (AIR 1969 
SC 33) our Supreme Court desciibing ~ 
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this fundamental constitutional prin- 
ciple -observed thus (at p. 36 of AIR):— 

“Inder our constitutional system the 
authority to make the law is vested in 
the Parliament and the State Legisla- 
tures and other: jawmaking bodies and 
whatever. legislative power the execu- 
tive administration possesses must be 
derived directly from the delegation of 
the Legislature and exercised validly 
only within the limits prescribed. The 
notion of inherent or autonomous law- 


making power in the executive 
administration is a notion that must 
be emphatically rejected. As ob- 
served by Jackson, J, in a recent 
American case, Youngstown Sheet 
and Tube Co. v. Sawyer  ((1952) 
343 US 579, 655) “with all its defects, 
-delays and inconveniences men have 


discovered no technique for long pre- 
serving free Government except that 
the Executive be under the law, and 
that the law be made by parliamentary 
deliberations.” 

In our constitutional system the central 
and most characteristic feature is the 
concept of the rule of law which means, 
in the present context, the authority of 
the law Courts to test all administra- 
tive action by the standard of legality. 
The administrative or executive action 
that does not meet the standard will 
be set aside if the aggrieved person 
brings the ‘appropriate action in the 
competent Court. The rule of law re- 
jects the conception of the Dual State 
in which Governmental action is placed 
in a privileged position of immunity 
from control by law. Such a notion is 
foreign to our basic constitutional con- 


cept.” 

The notion of promissory estoppel as- 
applied to public law field could 
completely derail the constitutional 
engine from the track of legal- 
ity by denying validity to the 


above basic constitutional concept. Jn 
private law, by the application of this 
doctrine, a principal may be held to be 
bound by an act done or representation 
made by his agent under the latter's 
ostensible or apparent authority with- 
out resulting in any illegality. But in 
the field of public law where the Gov- 
ernment and its organs are subject to 
the paramount and fundamental 
doctrine of ultra vires, the application 


of this doctrine of promissory estoppel. 


could not only lead_to many an ana- 
molous . result but could even under- 
mine,..as already noted,- the. 


M/s. Bejgam Veeranna Venkata Narasimhulu v. -State 


“empowers it to perform. The 


Very: . 


ALR. 


foundations of rule of law. The Ameri- 

can Supreme Court in Moffat v. United 

States, (1883-84) 28 L Ed 623 warned that 

Govt, Officers “are but the servants of - 
the law, and, if they depart 
requirements, the Government is not 
bound. There would be a wild license 
to crime if their acts, in disregard of 
the law, were to be upheld to protect 
third parties, as though performed in 
compliance with it”. The administra- 
tive agency is a statutory body and can 
only perform the acts which the law 
decision 
of the King’s Bench in Minister of Agri- 
culture and Fisheries v. Matthews (1950) 
1 KB 148, 153, had high-lighted the 
dangers involved in applying this doct- 
rine to the Government in these words. 


“It would entirely destroy the whole, 
doctrine of ultra vires if it were possi“ X 
ble for the donee of a statutory power 
to extend his power by creating an es- 
toppel.” 


There is therefore no doubt that the 
indiscriminate use of promissory estop- 
pel to public law field would subvert 
the basic doctrine of ultra vires. In 
Merrill’s case (1947) 92 L Ed 10 Frank- 
furter, J., quoting an earlier dictum from 
Rock Island's case ( (1920) 65 L Ed 188) 
said that “men must turn square cor- 
ners when they deal with the Govern- 
ment” and rejected the applicability of 
estoppel to the Government. He declar- 
ed, 

“it is too late in the day to: urge that 
the Government is just another private 
litigant............ Whatever the form in- 4 
which the Government functions, any 
one entering into arrangement with the 
Government takes the risk of having 
accurately ascertained that he who pur- 
ports to act for the Government stays 
within the bounds of his authority”. 

It was observed in Howell’s case (1951 
AC 837) (supra) in refutation of the 
promissory estoppel in public law that 
“the illegality of act is the same whe" 
ther or not the actor has been misled 
by an assumption of authority on the 
part of a Government Officer, however 
high or low in the heirarchy’. It fol- 
lows from the above that in principle, 
promissory estoppel cannot be applied w 
against the Government and its agencies‘ 
as it might be applied against the pri- 
vate parties. As already noted above, 
unlike cases - involving a private prin-. 
cipal and agent, more than private in-. 
terest is at stake in public. law type of- 
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cases. There .is a vital - constitutional. 
and public interest in ensuring that 
administrative officials do not act be- 


_Jyond the bounds of their: actual auth- 


`Jority. 


If officials cān bind the Gov- 
érnment hand-and-foot by their acts, 
éven when those acts are not within 
the scope of their authority, ‘there is 
danger that they may assume powers 
not possessed by them knowing that 
their Governmental Principal will not 
be able to disavow them. The execu- 
tive could then create its own autho- 
rity and power by its own acts. The 
ramparts of legality devoutly guarded 
for ages by law of ultra vires would 
then be destroyed, In certain conceiva- 
ble cases the Government might even 
be crippled in the use of its authority 
for the protection of nation’s vital in- 
tterests such as those involved in such 
sensitive areas, like imports and ex- 
ports. The rights of.many would then 
come to be mortgaged to the interests 
of a few by the ultra vires acts of the 
executive. The extension of promissory 
estoppel into public law field, is not 
therefore, an un-mixed blessing. It is 
for this reason that the latest judgment 
of our Supreme Court on promissory 
estoppel reported in Jit Ram Shiv 
Kumar v. State of Haryana, AIR 1980 
SC 1285 ruled that there can be no 
estoppel against a Statute. In that 
judgment the Supreme Court consider- 
ed the English cases and also the cases 
of our Supreme Court and finally de- 
clared that, (at p. 1305) :— 


_ “there can be no promissory estoppel 
‘against the exercise of legislative power 
of the State. So also the doctrine can- 
not be invoked for preventing the 
Government from acting in discharge 
of its duty under. the law. ‘The 
Government would not be bound 
by the act of its officers and 
agents who act beyond the scope of 
their authority and a person `- dealing 
with the agent of the Government must 


be held to have notice of the limita- 
tions of his authority”, 
That authoritative pronouncement 


makes the plaintiffs argument that Ex. 
B-6 constitutes a promissory estoppel 
against the defendants wholly untena- 
ble. Ex. B-6 was admittedly made in 
disregard of Section 3 (3-B) and Sec- 
tion 3 (5-A) of E. C. Act. In such a 
case as that, if this Court were to hold 
that Ex. B-6 would operate as an effec- 


tive estoppel against the - Government’ 
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this Court would, in effect, be granting 
legal sanctity to what is a patently ille- 
gal and ultra vires act of the executive 
Government. It would also amount to 
imparting impotency to the Legislature 
to protect the society through the 
executive. As that obviously cannot 
be done, we hold that Ex. B-§ would 
not operate as an estoppel. 

7. Additionaly, the rice-millers cannot 
be said to have suffered any detriment by 
reason of Ex. B-6. The statutory obliga- 
tion of the rice-millers to sell specified 
quantities of rice arose not under the 
terms of Ex. B-1 and Ex, B-6, but by 
the Levy Order. The said Levy Order 
was made under the provisions of E. C. 
Act and is independent of the Price 
Order, fixing the prices, In selling 
the rice to the F. C, I. the rice-millers 
cannot, therefore, plead that they have 
acted on the basis of Ex. B-1 or Ex. 
B-6. They cannot, therefore, claim 
that they have suffered any detriment 
by reason of Ex. B-1 or Ex. B-6 or both, 
Ex. B-6 by itself or in conjunction with 
Ex. B-1, therefore, in law, cannot ope- 
rate to constitute any estoppel against 
the defendants. Further, Ex. B-6 is 
never published in the Gazette. It is 
not addressed to the  rice-millers. Ex. 
B-6, therefore, cannot be regarded as a 
representation of the Government made 
to the rice-millers. It is not therefore 
possible to hold that the plaintiffs have 
acted on the basis of Ex. B-6 and 
suffered any detriment on that account. 
For all these reasons, we hold that Ex. 
B-6 does not constitute an effective 
estoppel against the Government. 


8. However, it must be said that the 
above is not intended to deny the ap- 
plicability of the doctrine of equitable 
estoppel to Government altogether. We 
are not insensitive to what Bernard 
Schwartz praised in the above reason- 
ing excluding applicability of promis- 
sory estoppel to Government as con- 
taining all the beauty of the logic and 
what he condemned as containing all 
the ugliness of injustice, In the above 
mentioned Jit Ram’s case (AIR 1980 SC 
1285) (supra) the Supreme Court did 
not completely rule out the applicabi- 
lity of promissory estoppel to Govern- 
ment. It clearly left an area open 
where the doctrine of promissory estop- 
pel can operate against a public autho~ 
rity. But, as we are not concerned 
with. that situation in this case, we are 


‘not further -pursuing that. point. . All 
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that need be said now is that the plea 
of promissory estoppel would not be 
admissible where it involves the defeat- 
ing of the principles of ultra vires. 


9. It is‘ then argued by Mr. Acharya. 


that Ex, B-§ extending G. O. 901 (Ex. 
B-1) into the succeeding year represents 
agreed price and that therefore, the rice- 
-millers are entitled. to get that price as 
represented by Ex. B-t} and coritinued 
by Ex. B-6. In our opinion, this argu- 
ment is fallacious, because the rice~- 
millers are entitled to be paid under 
Section 3 (3-B) of the Act procurement 
price. which shall be fixed in accordance 
with. the requirements mentioned in 
Section 3 sub-section (3-B) of E. C. Act 
and not an agreed price or nego- 
jtiated price. As Ex, B-1 prices cannot 
be regarded, for reasons already men- 
tioned, as representing procurement 
prices for the succeeding year also, we 
reject this argument. 


10. Om behalf of the defendants it is 
argued that the Government Mema 
No. 2847/CS/I76-4 dated 19-1-1977 and 
contained in Ex, B-2 has effectively 
fixed: the prices at which the riee-mil- 
lers should be paid im the subsequent 
year and the rice-millers are entitled 
to be paid only at those reduced rates 
As already noted above, Ex. B-1. prices 
were fixed at a time when the rice- 
‘millers had to pay purchase tag on 
their purchased paddy. That liability 
to pay purchase tax was subsequently 
removed from the millers by an Ordin- 


ance dated 8-9-1976 later on made 
into an Act. As that Ordinance 
removed the tax liability from the 


rice-millers the cost price 
ta the rice-millers had diminished 
by 34 per cent. In order to reflect 
this change in cost structure, the Gov- 
ernment issued the aforesaid Ex. B-2 
dated 19-2-1977 but with effect from 
7-9-1976 re-fixing and reducing the 
prices of rice payable by the F. C. I. 30 
the rice-millers. One of the defences 
set up by the defendants to negative the 
elaim of the plaintiffs to be paid at the 
rates mentioned in Ex. B-ł is based 
upon Memo. Ex. B-2. That raises. the 
question whether Ex. B-2 is valid. We 
may mention that the rice-millers had 
successfully questioned the validity of 
the above Ex. B-2 both in these proce- 
edings in the Courts below as well as 
in an earlier round of litigation under 


of paddy 


-Atticle 226 of the Constitution in this. 


Court. But we hold Ex, B-2 to be im- 
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valid for the same reasons for which 
we held the executive Memo Ex. B-6 


to be ‘ineffective fo fix prices. We 
therefore hold agreeing with the plain- 
tiffs this point that the defendants 
cannot non-suit the plaintiffs on the 
basis of Ex. B-2. - $ 
11. This leaves us with the last and 
final question in this case. That ques- 
tion is: what are the rates at which the 
rice-millers should be paid for their 
second year rice sales. These rice sales, 
accarding to the common case of the 
parties, took place on or after 7-9-1976 
and up to 23-2-1977. Payments already 
made to the plaintiffs were made ac. 
cording to Ex. B-l prices. But, we 
lave seen above that Ex. B-1 prices 
would not be applicable beyond 1975-76 
Kharif and rabi crops. We have also, 
noted that the Government Memo? 


. No, 2611 Ex. B-6 is legally not capable 


of continuing Ex. B-1 prices beyond 
1975-76. We have: already concluded 
that Ex. B-2 Memo dated 19-1-1977 
made by the Government in an attempt - 
to fix applicable prices to this period is 
not legally valid’ It follows from the 
above that there is no legally efficacious 
instrument fixing the prices of rice pay~ 
able for the sales of rice made by the 
plaintiffs to the defendants between 
7-9-1976. to 23-2-1977. In other words, 
there is .a legal vacuum. Confronted 


- with this situation’ of legal vacuum the 


Government had issued G. O. Ms. No. 
II6 Focd and Agriculture dated \24-2- 
1977 under the provisions of the E. C. 
Aet fixing the rates of ‘procurement ç 
prices at which the plaintiffs should be 
paid for their supplies of sales of rice 
during the aforesaid period. The above 
mentioned G, O. 160 Marked as Ex, B-4 
reads as follows:— > 

The Andhra Pradesh Gazette. 

Food ‘and Agriculture Department 
(C. S. 1/2) (Amendment) of the Andhra 
Pradesh Rice (Procurement) (Ex-Mill) 
Price Order, 1975. se 

(G. O. Ms. No. 116, 
C. S. 1/2) 24-2-1977. 

Im exercise of the powers conferred 
by Cl (e) of sub-section (2) of Section 3 
of the Essentiat Commodities Act, 1955 _ 
(Central Act 10.of 1955) read with. ther 
order of the Government of India, Min- 
istry of Agriculture (Department of 
Food} New Delhi in G. S. R. No. 316 
(E) dated the 20th June, 1972, and with 
the prior concurrence of the Govern- 
ment of India, the Governor of Andhra 


Food and Agri. 


mí 


~ 
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Pradesh hereby makes the following 


amendments to the -Andhra Pradesh 
Rice {Procurement Ex-Mill Prices) 
, Order; 1975, issued in G. O. Ms, No. 901 


Food and Agri. (CS, IV) ‘dated the 3th 
October, 1975 and published at page 3 
of the Rules Supplement of Part I, 
Extraordinary -of the Andhra Pradesh 
Gazette No. 53 dated the 9th October, 
1975 as subsequently. amended. 

2. The amendment hereby made shail 
be deemed to have come into force on 
the 7th Sept. 1976. 


AMENDMENTS. 
(i) In Schedule I to the said order : m 
Col. (2), for the figures “149.06”, 
“136.00”, “125.00” and “121.00” against 


varieties of rice super fine and coarse 
the figure "146.00, “133.00” and *‘118.00” 
shall respectively be substituted.” 

K. Subramanyam, 

Ex-Officio Secy. to Govt. 
Tt is to be noted that Ex, B-4 prices 
took note of the removal of purchase 
tax liability of the rice-millers and is 
made under the provisions of the E. C. 
Act. Thus Ex. B-4 is the first attempt 
made by the Government to re-fix the 
price of rice necessitated by the vre- 
moval of the purchase tax liability of 
the rice-millers. After the purchase tax 
on paddy was removed by the absve- 
mentioned ` Ordinance with effect from 
7-9-76, the Govt. had no doubt issued 
Ex. B-2 dated 19-11-1977, reducing the 
prices. But in the writ litigation above 
referred to and waged by the millers 
Ex. B-2 was held by Gangadhararao, J., 
as invalid. It was during the pendency 


+ of that litigation, the Government issued 


ae 


the above G. O. 116 (Ex. B-4) fixing the 
procurement prices of rice payable to 
the rice-millers, with effect from 7-9- 
1976 which is the date of the Ordinance 
removing the purchase tax liability. 
This G. O. 116 was published in the 
Gazette, It follows, therefore, that Ex. 
B-4 is in conformity with the require- 
ments of Section 3 (8-B) and Section 3 
(5-A) of the E. C. Act and covers a 
field hitherto left uncovered by any 
lawful price fixation order. It is clear 


that if Ex. B-4 is a valid statutory in- 


strument it would be competent to’ fix 
and settle the prices payable to the 
plaintiffs for their sales of rice during 
the relevant period. But the’ plaintiffs 
argued that Ex. B-4- dated 24-2-1977 is 
invalid, because it was given retrospec- 
tive effect fixing the prices from 7-9- 
1976. In support of this argument - Sri 
Pratap Reddy and Sri Acharya re- 
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Tied on a decision of the Supreme 
Court reported in Tmcome-tax Officer v. 
M. C. Ponnonose, AIR 1979 SC 385 and 
an unreported judgment of Gangadhara- 
rao, J., in W. P. No, 2929/77 and batch 
dated 7-477 directly on the issue, hold- 
ing this G. O, invalid for retrospectivity. 
On the other hand, Sri G. V. L. Nara- 
simharao relied.on a judgment of the 
Supreme Court reported in B. S. Vadera 
v. Union -of India, ATR 1969 SC 118 to 
contend that Ex. B-4 is not imvalid on 
the ground that it has given retrospec- 
tive effect fixing the prices from 7-9-76. 
it is to be observed that the submission 
of the plaintiffs and the counter-sub- 
Mission of the defendants both proceed 
on the assumption that Ex. B-4 is re 
trospective and while the plaintiffs as- 
sume that subordinate legislation would 
always he bad if it is retrospective, the 
defendants argue that such a legisla- 
tion would always. be valid. It must im- 
mediately be observed that these rival 
contentions cannot be supported either 
on the basis of any principle or on the 
basis of any authority. In Vadera’s case 
the question raised and decided was 
whether the Governor, acting under 
can 
make retrospective service conditions, it 
was argued for the employees in 
Vadera’s case that in as much as there 
is no express langnage: authorising ‘the 
Governor to frame rules wiih retro- 
spective effect, the framing of the rules 
by the Governor with retrospective ef- 
fect was invalid. That argument was te- 
pelled by.the Supreme Court on the 
reasoning that the power that is exer- 
cised by the Governor under Article 309 
of the Constitution is legislative in char- 
acter and that the legislative power can 
be exercised both prospectively as well 
as retrospectively. In other words, the 
Vadera’s case ruled that legislative 
power by its very nature can be éxer- 
cised either prospectively or retrospec- 
tively. Law making can be both back“ 


wards and forwards, This very 
decision in Vadera’s case was 
specifically referred to in’ the 


above Income-tax Officer’s case (supra) 
which is a case concerned with the ex- 
ercise of executive power, The Supreme 
Court there did not rule that executive: 
power cannot be exercised retrospec~ 
tively. It can be exercised retrospec- 
tively provided the empowering Statute 
gave power to act retrospectively. This 
slight distinction was drawn from the 
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quality of power which is legislative in 
- one case and therefore original and ex- 
ecutive in another and therefore deri- 
vative and limited. In the Income-tax 
Officer’s case, (supra), Section 4 of the 
Finance Act, 1963 substituted a new 
definition for the original definition of 
‘Tax Recovery Officer’ in the Income- 
tax Act, 1961 and also provided that 
the new definition shall be deemed al- 
ways to have been substituted. The 
new definition empowers the State Gov- 
ernment to authorise by notification any 
State Revenue Officer to exercise the 
powers of a ‘Tax Recovery Officer’. The 
Government of Kerala issued a notifi- 
` cation dated 14-8-1963 under 1963 Fin- 
ance Act authorising the various Reve- 
nue Officials, including the Taluk Tah- 
sildars, to exercise the powers of a Tax 
Recovery Officer. The notification was 
published in the Kerala Gazette dated 
20-8-1963 and the concluding portion of 
the ‘notification stated “This notification 
shall be deemed to have come into force 
on the first day of April, 1962.” The 
' Tahsildar effected attachment of shares 
towards recovery of arrears of income- 
tax subsequent to first April, 1962 but 
prior to 14-8-1963. The Supreme Court 
held, “that the action taken by the 
Tahsildar in attaching the shares was 
unsustainable”, because he could not be 
authorised by the notification of the 
‘State Government dated 14-8-1963 to 
exercise powers of a Tax Recovery Off- 
cer with effect from a date prior to the 
date’ of notification. The reason given 
for this conclusion is that the power 
given to the State Government to auth- 
orise any State Revenue Officer, includ- 
ing the Tahsildar, to exercise the 
powers of a Tax Recovery Officer, . is 
more of an executive than a legislative 
act and in the absence of power con- 
‘ferred on the State Government either 
‘by express language or by necessary 
‘implication, the State Government can- 
not authorise a Revenue Officer to ex- 
ercise the powers of a Tax Recovery 
Officer from an anterior date. The ob- 
‘servations of the Supreme Court in the 
Income-tax case (AIR 1970 SC 385 at 
p. 387) (supra) : 7 


“the Parliament can delegate its leg- 
islative power within the recognised 
limits. Where any rule or regulation is 
made by any person or authority to 
whom such powers have been delegat- 
` éd by the Legislature it: máy or may 
.not' be possible to make the ‘same so as 


retrospective 
fore,.. that Ex. B-4 would be. invalid if 
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to give -retrospective operation. It will 
depend on the language employed in 
the statutory provision which may in 
express terms or by necessary implica- 
tion empower the authority concerned 
to make a rule or regulation with retro- 
spective effect, But where no such lan- 
guage is to be found it has been held 
by the Courts that the person or 
authority exercising subordinate legisla- 
tive functions cannot make a rule, regu- 
lation or bye-law which can operate 
with retrospective effect”, 

make it clear that the question whe- 
ther subordinate legislation can have re- 
trospective operation or not depends on 
the language employed in the empower- 
ing statutory provision. It is not 
at all a question of legal impossibility, 


but is all a matter of interpreta-_ 
tion of the language used in the em-? 
powering Statute. It is therefore in- 


correct to presume, as the plaintiffs do, 
that a retrospective subordinate legisla- 
tion per se is always bad. This view of 
the Supreme Court is reiterated in 
the State of M. P. v. Tikamdas, (1975) 
2 SCC.100 : (ATR 1975 SC 1429) in the 
following words (at p. 1431 of AIR): 


“there is no doubt that unlike legisla- 
tion made by a sovereign Legislature,, 
subordinate legislation made by a dele- 
gate cannot have retrospective ef- 
fect unless the rule-making power in 
the concerned statute expressly or by 
necessary implication confers power in 
this behalf.” 

It is therefore clear that the argu- -/ 
ment of the plaintiffs that Ex. B-4 is! 
invalid, because it is retrospective, can- 
not be accepted to be correct iÐ 
that bald form. In order to sustain such 
an argument the plaintiffs must be able 
to establish that the provisions of 
the E. C. Act do not authorise the mak- 
ing of subordinate legislation with re- 
trospective effect and’ that in 
fact the Government did make sub 
ordinate legislation with retrospective 
effect without possessing the necessary 
statutory authority. Thus, the -whole 
question in this case boils down to one 


of interpretation of the relevant provi- 
sions of the E. C. Act. In this case, it _ 
must be admitted that there is no pro-je 


vision in the E. C. Act authorising the 
making -of subordinate legislation with 
effect. It follows, . there- 


it is truly a retrospective subordinate 
piece of legislation, . This raises the 


he 
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question whether Ex. B-4 dated 24-2-77 
fixing prices with effect, from 17-9- 
1976 can be truly called a retrospective 
law. We are of the clear opinion that 
it is not. The argument of the plain- 
tiffs that Ex. B-4 is a. piece of ratro- 
spective subordinate legislation, because 
it is given effect to-from an anterior 
date, shares in the widely held belief 
that a law may be retrospective. merely 
“because a part of the requisites fcr its 


„action is drawn from a time antecedent 


to its passing.” But this is always and 
wholly an erroneous view. Truly speak- 
ing a law can be said to be retro3pec- 
tive only when it “takes away or im- 
pairs any vested right acquired under 
existing laws, or creates a new okliga- 


tion, or imposes a new duty, or at- 
taches a new disability -in respec. to 
transactions or considerations alteady 
past.” (see — Craies on Statute Law, 
6th Edn. Page 386.) Cross in his 
‘Statutory Interpretation’ obs=rves 
that “the statute must 


take away some vested right or impose 
a penalty. for past acts which were not 
penalised when they were committed”; 
before it can be called retrospective The 
appellation of retrospective law, would 
therefore attach itself only to <= law 
which takes away rights already vested. 
In such a situation, the suborcinate 
legislation to be valid should not only 
cross the hurdle of presumption against 
retrospectivity, as all laws are required 
to do, but additionally. it must demon- 
strate its legitimate parertage; 
otherwise, there is no difference be- 
tween the exercise of legislative power 
and executive power, But where: the law 
merely closes the gap and fills ap a 
legal vacuum without touching or tak- 
ing away the existing rights, such a 
law whether made in exercise of legis- 
lative power or as a subordinate legis- 
lation can never in the correct sense of 
the term be called to be retrospective. 
In our case, after Ex. B-1 had worked 
itself out by efflux of time, there was 
no valid piece. of legislation fixing the 
prices payable to the rice-millers for 
the succeeding years. There were 
doubt abortive attempts made through 
Exs. B-2 and B-6 to fix prices for the 
succeeding year. But none of them have 
any. legal .effect, because of the reasons 


.|which. we have already mentioned in 


detail in this judgment.’ The result was 
that there was’ no fixation of prozure-. 
_ prices applicable | for the. s2cond 
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year. This is something which is re- 
quired by Section 3 (3-B) of the E., C. 
Act to be done. Ex. B-4 performed that 
duty dictated by the provisions of the 
E. C. Act. Ex. B-4 did not invade any). 
existing rights. Ex. B-4 did not reduce 
in any way the prices legally payable 
to the plaintiffs, because there were no 
such prices in existence. Nor did it al- 
ter in any other way the legal rights of 
the plaintiffs with regard to their sales 
for the second year. All that Ex. B-4 
did was to fix the prices for the sales 
effected on and after 7-9-1976. We 
therefore cannot first call Ex. B-4 a re- 
trospective piece of subordinate legisla- 
tion and later hang it on that ground. 
It is no doubt true that in 
the aforementioned judgment of Ganga- 
dhararao, J., the learned Judge had 
held the aforementioned G. O. 116 (Ex. 
B-4) as invalid on the ground that it 
was a subordinate piece of legislation 
retrospectively made, The learned 
Judge observed: 


“it cannot be disputed that the Gov- 
ernor has power to issue such an order 
because of the delegation of that power 
to him under Section 5 of the E. C. 
Act. But in this case, he has made the 
amendments. with retrospective effect, 
by stating that they shall be deemed 
to have come into force on 7-9-1976. I 
am of the opinion that while the Gov- 
ernor has the power to make amend- 
ments to the order, he has no power to 
give them retrospective effect.” 


It will be observed that the learned 
Judge never considered the question 
whether G. ©. 116 (Ex. B-4) can be 


called retrospective at all in the correct 
sense of the law. He neither raised the 
question whether any existing rights of 
the rice-millers were affected in any 
way by G. O. 116. Nor did he find that 
G. O. 116 affected the existing rights of 
the rice-millers. He merely assumed 
that G. O. 116 (Ex. B-4) to be retrospec- 
tive because it is given effect from a 
date anterior to the date of its making. 
We have already shown that this is a 
wrong approach to the question of re- 
trospectivity, For the reasons which 
we have already given, we hold with 
respect, that-learned Judge’s finding . 


that G. O. 116 is a retrospective sub- 
ordinate legislation is not correct. 
12. From. the above it follows that 


G, O. 116 (Ex. B-4) is a valid piece of. 
legislation and does not suffer. from: any 
legal“ or constitutional infirmity and ac- >- 
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cordingly the prices payable to the 
plaintiffs are the prices mentioned in 
Ex. B-4. It follows that payments made 
to the plaintiffs not on the reduced basis 
of Ex. B-4 prices but on the higher 
basis of Ex. B-1 prices, are excessive, 
As Lord Reid observed in Shiba Prasad 
Singh v. Srish Chandra Nandi, (1949) 2 
Mad LJ 657: (AIR 1949 PC 297) “there 
was no intention to make a present of 
money which was not due” (to the plain- 
tiffs). The excess money paid on the 
basis of Ex. B-1 prices must therefore 
be taken te have been made under a 
mistake of law. It has been held in 
Union of India v. K.-Damodaraiah and 
Company, (1968) 1 Andh WR 81, that 
such excess payments can be recovered 
by making deductions from or withhold- 
ing amounts from the sums of monies 
payable to the plaintiffs, It follows 
therefrom that it is not’ necessary for 
the defendants to file suits for recover- 
ing these excess amounts paid under 
Ex. B-1. It also follows the recoveries 
which are now sought to be made from 
the plaintiffs are clearly lawful and just. 


13. For all the aforesaid 


reasons 
which are materially different from 
those given by the lower Court, we 


dismiss’ this appeal with costs through- 
out. There shall be only one hearing 
fee, 

Appeal dismissed. 
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RAGHUVIR AND SEETHARAMA 
REDDY, JJ. 

Gopu Peddireddi, Appellant v. Gopu 
Tirupathy Reddy, Respondent. 

C.M.A. No. 832 of 1980, D/- 3-7-1981. 

Civil P. C. (5 of 1908), Ss. 2 (2), 96, 
O. 23, R. 3 and O. 43, R. 1 (m) (as it stood 
before its deletion by Act of 1976) — 
‘Decree’ — Order rejecting to record 3 
compromise is not appealable under Sec- 
tion 96 — Order whether amounts to a 
‘decree’, 


Per Seetharama Reddy, J.:— Any ad- 
judication conclusively determining the 
rights of the parties with regard to, any 
of the matters in controversy in the suit, 
is a decree within the meaning of 5. .2 (2), 
C.P.C. and an appeal lies under S. 96. The 
expression “matter in controversy in the 
suit” means such matter as has been 
brought up for adjudication by the Court 
by the pleading. Hence the conclusive 
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G. Peddireddi v. G. Tirupathy Reddy 


- procrastination or delay by taking 
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determination, in order to amount to a 
decree must be on matters in contro- 
versy in the suit. A compromise collateral 
to suit offered by one party and accepted 


by thé other but the document of com- . 


promise not being recorded though a de- 
cree is merely drawn up, cannot attract 
the provisions of O, 23, R. 3, C.P.C. and 
the Court should not make a decree. 
(Para 23) 
An order rejecting to record .a-compro- 
mise cannot be tantamount to a decree 
within the meaning of S. 2 (2); and so 
is not appealable under S. 96, for the 
order cannot be held to be an adjudica- 
tion which conclusively determines the 
rights of the parties with regard to any 
of the matters in controversy in the suit 
as it arises independent of and _ dehors 
the pleadings, nor can it be said to relate 
to execution, discharge or satisfaction of 
the decree, nor can it be said to be a com- 
promise collateral to suit offered by one 
party and accepted by the other but the 
document of compromise not being re- 
corded, which could be brought within 
the ambit of O. 23, R. 3, compelling the 
Court to make a decree. (Case law dis- 
cussed), (Para 24) 
What was explicitly sought to be taken 
away by the deletion of Cl. (m) of R. 1 


of O. 43 cannot be brought in by impli- 
cation. Since it is obvious from the ob- - 


jects and reasons behind the deletion of 
Cl. (m) by way of an amendment that 
it was deliberately done in order to avoid 
the 
matter in appeal against such orders, it 
is irresistible to conclude that the Legis- 
lature did put an embargo on preferring 
any appeal against an order contemplated 
under O. 23, R. 3. What is contained in 
Cl. (m) was treated and styled as an order 
and not as a decree within the meaning 
of S. 2 (2) so that a regular appeal could 
be preferred under Section 96. In fact, 
the appeal contemplated under O. 43, 
R. 1, is only a Civil Miscellaneous Appeal 
and not a First Appeal. (Paras 28, 29) 

Per Raghuvir, J.:— Order rejecting to 
record a compromise though a ‘decree’ 
within S. 2 (2) is not appealable. (Para 31) 
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M. Chandrasekhar Rao, for Appellant; 
P. Ramakrishna Raju, for Respondent. 

SEETHARAMA REDDY, J. :— This 
Civil Miscellaneous Appeal brought in by 


the petitioning 1st defendant is against 


an order made by the Subordinate Judge, 
Ongole, rejecting an interlocutory appli- 
cation, I. A. No. 241 of 1980 in O. S. No. 
67 of 1980, filed under O. XXIII, R. 3, 
Civil P. C. to record compromise in terms 
of the affidavit to the petition and to pass 
a compromise decree. 


2. The averments set out in the affi- 
davit, in brief, are: The respondent-plain- 
tiff. who filed the suit for partition, is the 
step-brother of the petitioner (Ist defen- 
dant). In the suit, the purchasers of cer- 
tain lands from the Ist defendant were 
also impleaded. In the written statement, 
it is averred that there was a family 
settlement under which the plaint A and 
B Schedule properties are not liable for 
partition as they were allotted to the ist 
defendant, and that the plaint C Schedule 
property and other properties were allot- 
ted to the plaintiff. Pending the suit, at 
the intervention of certain relatives, the 
matter was settled. As per their advice, 
the plaintiff and the Ist defendant agreed 
on 17-4-1977 and arrived at a compro- 
mise in the following terms; 


(a) That the petitioner (1st defendant) 
should get all the properties of A and B 
Schedule in China Obunapalli and the 
respondent (plaintiff) will get the C Sche- 
dule properties situated in Jamapala 
Cheruvu; 


(b) That for giving up the claim of the 
respondent in A and B Schedule proper- 
ties, the petitioner should pay Rs. 22,000/- 
in cash, out of which Rs. 12,000/- was to 
be paid within one month and fifteen days 
and the remaining Rs. 10,000/- after one 
year and for that the petitioner should 
give security for Rs. 10,000/- and in de- 
fault, the respondent should enforce a 


- G. Peddireddi v. G. Tirupathy Reddy 


Rs. 8,000/- 


A. P. 363 


charge and realise the amount. Accord- 
ingly both the parties accompanied by the 
elders went to the office of Sri Bontha 
Ranga Reddy, Advocate, Giddalur and 
executed a Kharar and signed and it was 
duly attested by Vijaya China Chenchi- 
reddi; and 


(c) That they agreed that compromise 
petition should be filed on payment of 
Rs. 12,000/- in the Court and decree to be 
obtained with the said term and Kharar 
should be kept with Sri Bontha Ranga 
Reddy, advocate, Giddalur-and on pay- 
ment of Rs. 12,000/- on or before the agre- 
ed date, the Kharar should be filed into 
Court and compromise decree obtained. . 


3. On 12-5-1977, the petitioner 
some land for Rs. 4,000/- 


soid 
and borrowed 
from Kamareddi Masthan 
Reddy and Subbasani Mahandi Reddy and 
went to Giddalur on 25-5-1977 and paid 
Rs. 12,000/- to B. Rangareddy, advocaie, 
and obtained a receipt from him. The 
advocate promised to send for the respon- 
dent and pay the amount and arrange for 
the filing. of the compromise. It is fur- 
ther averred that subsequently, the pe- 
titioner came to know that the respond- 
dent went to Giddalur on 9-6-1977 and 
met Sri B. Ranga Reddy and took the ori- 
ginal Kharar from him stating that he 
would take a copy for his information and 
actually copied and when one Yerukala 
Reddy called out B. Ranga Reddy, advo- 
cate, he went out to talk to him and his 
brother came out of the house and ultima- 
tely the respondent escaped and while the 
copy fell into the hands of Sri B. Ranga 
Reddy, the respondent took away the ori- 
ginal. Thereafter, the advocate lodged a 
complaint to the Police, and the copy left 
by the respondent is reported to have 
been given to-the Police, keeping for him- 
self a copy. The respondent is, therefore, 
bound by the agreement and the petitioner 
is willing to pay the balance of Rs, 10,000 
at the end of the year as agreed and 
the petitioner is also taking steps to re- 
quest Sri B. Ranga Reddy to deposit the 
amount into Court, 


4. The respondent (plaintiff) filed a 
counter denying all the allegations, by 
stating that it is all make-believe and is 
a result of concoction. 


5. After appreciating the oral evidence 


Jet inon behalf of the petitioner and the 


respondent, and after a careful consi- 
deration of the question whether there 
was a compromise and the same could be 
recorded, the learned Subordinate Judge 
concluded that there was no satisfactory 
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evidence establishing the case of com- 
promise and the agreement being kept 
with the advocate and the same being 
taken away by the respondent, and so 
rejected the interlocutory application. 
Hence this Civil Miscellaneous Appeal by 
the petitioner. 

6. In the appeal, a preliminary objec- 
tion with regard to the maintainability 
of the appeal has been raised by Sri 
Ramakrishna Raju, learned counsel for 
the respondent (plaintiff). The question, 
therefore, which falls for consideration 
is whether the appeal is maintainable 
against an order rejecting to record a 
compromise and to pass a decree under 
Order XXIII Rule 3, Civil P. C. 

7. The contention of Sri M. Chandra- 
sekhara Rao, learned Counsel for the ap- 
pellant (ist defendant) is twofold: (1) 
that the impugned order rejecting to re- 
cord a compromise amounts to a decree 
within the meaning of Secticn 2 (2) of 
the Code of Civil Procedure, and (2) that 
notwithstanding -the deletion bv the 
Amendment Act, 104 of 1976, of Clause 
(m) of Rule 1 of Order XLII, Civil Pro- 
cedure Code, which provides -for an ap- 
peal against an order under Order XXHI 
Rule 3 recording or refusing to record a 
compromise, the right of appeal under 
Section 96, Civil Procedure Code, still 
subsists as the impugned order is a decree. 

8. The adjudication, therefore, in the 
main turns upon the interpretation of the 
provisions of Section 2 (2), which define 
“decree”. The relevant statutory provi- 
sions may now be extracted. Section 2 
(2) reads: 

“*Decree’ means the formal expression 
of an adjudication which, so far as re- 
gards the Court expressing it, conclusively 
determines the rights of the parties 
with regard to allor any of the 
matters in controversy in the suit and 
may be either preliminary or final. It 
shall be deemed .te include the rejection 
of a plaint and the determination of any 
question within Section 144, but shall not 
include— $ 
. (a) any adjudication from which an ap- 
peal lies as an appeal from an order, or 

(b) any order of dismissal for default. 

Explanation. A decree is preliminary 
when further proceedings have to be 
taken before the suit can be completely 
disposed of. It is final when adjudication 
completely disposes of the suit. It may be 
partly preliminary and partly final.” 

- Order XXIII, Rule 3 reads: 

“Where it is proved to the satisfaction 

of-the- Court. that a suit- has been adjusted 
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wholly or in part by any lawful agree- 
ment or compromise, in writing and s gn- 
ed by the parties or where the defendant 
satisfies the plaintiff in respect of the 
whole or any part of the subject-matter 
of the suit, the Court shall order such 
agreement, compromise or. satisfaction to 
be recorded, and shall pass a decree in 
accordance therewith so far as it relates 
to the parties to the suit, whether or not 
the subject-matter of the agreement, còm- 
promise or satisfaction is the same as the 
subject-matter of the suit: 

Provided that where it is alleged by 
one party and denied by the other that 
an adjustment or satisfaction has been 
arrived at, the Court shall decide the 
question; but no adjournment shall be 
granted for the purpose of deciding the 
question, unless the Court, for reasons to 
be recorded, thinks fit to grant such ad- 
journment.” i 
Clause (m) of R. 1 of O. XLIT, as it stood 
before the Amendment Act, 104 of 1976, 
reads, 


“1. An appeal shall lie from the follow- 
ing orders under the provisions of Sec- 
tion 104, namely:— 

xx XX XX 

(m) an order under Rule 3 of O. XXIII 
recording or refusing to record an agree- 
ment, compromise or satisfaction.” 
Section 96 (1) reads: 

“Save where otherwise expressly pro- 
vided in the body of this Code or by any 
other law for the time being in force, an 
appeal shall lie from every decree passed 
by any Court exercising original jurisdic- 
tion to the Court authorised to hear ap- 
peals from the decisions of such Court.” 


§. What is now, therefore, to be re- 


solved is, whether rejection to record a- 


compromise amounts to a decree within 
the meaning of Section 2 (2), Civil Pro- 
cedure Code. While laying emphasis on 
the words “conclusively determines the 
rights of the parties with regard to al 
or any of the matters in controversy” in 
S. 2 (2), learned counsel for the appellant 
submits that they are comprehensive 
enough to take in all the matters pertain- 
ing to the suit and not necessarily con- 
fining to the pleadings, and since the 
alleged compromise conclusively deter- 
mined the rights of the parties, the ap- 
peal is competent within the meaning of 
Section 96. For this proposition, reliance 
was placed on ihe following decisions. 


10. In Adaikappa. v. Chandrasekhara, 


mak 


AIR 1948 PC 12, a final decree was pass- - 


ed.on 15-9-1925 in a mortgage ‘suit. . In 


“execution proceedings taken--out in 1933, 


` 1981 
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the mortgage properties were advertised 
for sale, but before the sale, the Madras 
Agriculturists’ Relief Act was passed in 
March, 1938. On 8-7-1938, the judgment- 
debtor filed an Execution Application 
questioning the extent of liability for the 
debt under Section 19 of the Act, and 
pending that application, the auction-sale 


was asked to be stayed. On 25-7-1938, the” 


Execution Application was dismissed on 
the ground that the judgment-debtor was 
not an agriculturist. Against that order, 
an appeal was brought to the High Court 
and it directed the learned Subordinate 
Judge to submit a finding whether the 
judgment-debtor was an agriculturist. On 
remand, the Subordinate Judge delivered 
a judgment on 9-2-1939 holding that the 
judgment-debtor was not an agriculturist. 


. The judgment-debtor presented an appeal 


from the order of 9-2-1939 and the High 
Court, in view of its earlier decision by 
a Full Bench in Nagappa Chettiar v. 
Annapoorani Achi (ILR (1941) Mad 
261): (AIR 1941 Mad 235), held that the 
appeal was incompetent, though it allow- 
ed the application of the judgment-debtor 
to convert his appeal into a Civil Revi- 
sion Petition and allowed it. When this 
was questioned before the Privy Council, 
the Privy Council held: 


“The question therefore to be consider- 
ed in the present case is whether a right 
of appeal from the orders in question was 
conferred by the Civil P. C. the order of 
9th February, 1939 was not made in ex- 
ecution proceedings but it was made in 
a suit and, in their Lordships’ opinion, it 
amounted to the formal expression of an 
adjudication which so far as regards the 
Court expressing it, conclusively deter- 
mined the rights of the parties with re- 
gard to one of the matters in controversy 
in the suit, namely, whether the judg- 
ment-debtor was an agriculturist and en- 
titled therefore to have his debt dis- 
charged or reduced under the Act. In 
their Lordships’ opinion the order was a 
decree within the meaning of S. 2 (2), 
Civil P. C., and an appeal lay under Sec- 
tion 96 of the Code.” 


11. In Desikachariar v. Ramachandra, 
AIR 1951 Mad 56 (FB), a Full Bench of 
the Madras High Court, while dealing 
with the Madras Agriculturists’ Relief Act, 
held, in the words of the head-note: 

“On a combined reading of Ss. 47, 2 (2) 
and 96, Civil P. C., it is apparent that an 
appeal from an order in execution would 
lie only if the following three conditions 
are complied: with: (1) the order - must 


- relate to execution, discharge or satisfac- 
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tion of the decree between the parties to 
the suit; (2) it shall conclusively deter- 
mine the rights of the. parties with regard 
to all or any of the matters in contro- 
versy; (3) such conclusive determination 
of the rights is with .reference to the 
Court in which such rights are decided. 


An order under S. 20, Madras Agri- 

culturists’ Relief Act, dismissing an ap- 
plication for stay of execution, complied 
with the above conditions and hence an 
appeal lies against such an order.” 
It may, however, be stated that in this 
case the Full Bench was adjudicating in 
the light of the provisions of Ss. 2 (2), 47 
and 96 (1), Civil P. C. In fact, the Full 
Bench further observed (at p. 57): 


“No doubt, the definition of “decree” 
in S. 2, lends support to an argument that 
if an order is covered by S. 47, Civil 
P. C. it will.be deemed to be a decree for 
the purpose of an appeal. But if this con- 
struction be accepted it will make every 
order made in execution proceedings, 
whether interlocutory or otherwise, ap- 
pealable, and the result would be that 


the execution. proceedings would þe 
arrested at every step. x x x 
XX XX XX XX 


I cannot accept such a construction unless 
the words used in the section are clear 
and unambiguous. When a fọrmal expres- 
sion of an adjudication in a suit would be 
a decree only if it conclusively deter- 
mines the rights of the parties, I do not. 
see any principle by which an order ux- 
der Sec. 47, Civil P. C., should be a de- 
cree without complying with that neces- 
sary condition. Orders under S. 47, Civil 
P. C. have been brought in under the ex- 
tended meaning of the decree as they 
otherwise would not be covered by the 
main definition as the said orders are 
not made in a suit. But to attain the 
status of a decree such orders must pos- 
sess the characteristics of a decree as de- 
fined in the main part of the section. If 
the meaning of the provisions is as I 
have indicated, the order under S. 20, 
Madras Agriculturist Relief Act cer- 
tainly complies with the characteristics 
of a decree. As it is an order relating to 
the execution of a decree between the 
parties to the suit, it is covered by Sec- 
tion’ 47 of the Code.” 


After referring to a catena of cases, the 
Full Bench further observed (at p. 60):— 


Bri 


I have referred to them only in 
support of the position that unless an 
order under S. 47, Civil P. C. conclusively ` 
determines the rights of ‘the parties, so _ 
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far as that Court is concerned no appeal 
lies against that order.” : 
The Full Bench also observed (at p. 62): 


“Though there is an apparent conflict 
of authority on the question to be decid- 
ed, the Judges accepted the principle 
that an appeal lies against an order stay- 
ing or refusing to stay execution of a 
decree if the order conclusively deter- 
mines the rights of the parties. They 
differed only in regard to the application 
of the principle to the facts of each-case 
Ex xx XX XX 
In the present case, as I have already 
stated, very valuable rights of the parties 
are decided. In one contingency the tem- 
porary stay granted would be extended 
till the disposal of the application under 
S. 19. If the decree is satisfied after scal- 
ing down under S. 19, no question of fur- 
ther execution of the decree would arise. 
If amended, only the amended decree will 
be executed. Only if the application 
under §. 19 is dismissed can the decree, 
as it stands, be executed.” 

12. In Parashuram v. Hirabai, ‘AIR 
1957 Bom 59. There was a preliminary 
decree in a partition suit. By an applica- 
tion, the plaintiff claimed that by reason 
of his father’s death, his share was aug- 
mented and the share which was 1/8th 
was increased to 1/7th. The Court refused 
the application. Against this, an appeal 
was preferred and the Bombay High 
Court held, in the words of the head-note, 


“Until there is a. final decree in a parti- 
tion suit the suit is pending and thus the 
application by the plaintiff was made in 
a pending suit. The order of the Court 
would mean that the Court below re- 
fused to award’ the plaintiff his augment- 
ed share and, therefore, there was clearly 
a determination of his right which was 
refused. The order of the Court would 
amount, therefore, to a decree, and would 
be appealable.” ` 


In Phoolchand v. Gopal Lal, AIR 1967 
_ SC 1470, the Supreme Court held (at 

p. 1473): 

“So far therefore as partition suits are 
concerned we have no doubt that if an 
event transpires after the preliminary 
decree which necessitates a change in 
shares, the court can and should do so; 
and if there is a dispute in that behalf, 
the order of the Court deciding that dis- 
pute and making variation in shares spe- 
tified in the preliminary decree already 
passed is a decree in itself which would 
be liable to appeal.” 

The Supreme Court, however, 
(at p. 1473): 


cautioned 
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“We should, however, like to point out 
that what we are saying must be confined 
to partition suits, for we are not concern- 


ed in the present, appeal with other kinds, 


of suits in which also preliminary and 
final decrees are passed.” - 

In Ram Chand Spg. and Wvg. Mills v. 
Bijli Cotton Mills, AIR 1967 SC 1344, an 
auction sale was held in pursuance of 
execution proceedings taken out by the 
judgment-creditor and the order passed 
by the executing court. Until the decree 
is satisfied or discharged the execution 
proceedings cannot be said to have been 
completed. It is by the payment of sale 
proceeds resulting from such sale that 
the decree is satisfied either in part or 
in whole. It is in the format the Sup- 
reme Court held (at p. 1348): 

“That being clearly the position, it is 
difficult to comprehend as to why......... 
an order declaring an auction sale as a 
nullity cannot be said to be one relating 
to the execution, discharge or satisfaction 
of the decree within the meaning of 
S. 47, C.P.C.” 

The Supreme Court further observed (at 
p. 1347): . 

“If the Court sets aside the auction sale 
there is an end of the matter and no fur- 
ther question remains to be decided so 
far as he and the judgment-debtor are 
concerned, Even though a resale in such a 
case is ordered such an order cannot be 
said to be an interlocutory order as the 
entire matter is finally disposed of. It is 
thus manifest that the order setting aside 
the auction sale amounts to a final deci- 
sion relating to the rights of the par- 
ties in dispute in that particular civil 
proceeding, such a proceeding being one 
in which the rights and liabilities of the 
parties arising from the auction sale are 
in dispute......... * 

13. In State of Bombay v. L. D. Nara- 
yanpure, AIR 1960 Bom 334, the Bombay 
High Court, while dealing with an order 
made on an application filed under Sec- 
tion 24 of the Bombay Money-lenders 
Act, which enables the Court to grant or 
refuse to grant instalments for payment 
of decretal amount, held (at pp. 335, 338), 

amast an order under S, 24 of the Bom- 
bay Money-lenders Act is a decree even 
if it is an order rejecting the application 
so that the order leaves the original de- 
cree unaffected. This is because, in ‘our 
view, an application under S. 24 is not 
an application for the amendment of the 
original decree. The application seeks a 
fresh decision of the Court on the ques- 
tion whether the decretal amount should 
or should not be made payable by instal- 


‘ 
daw’ 


_ Code, In that view of the matter, 
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ments and whether its payment 
be subject to any conditions. 
fresh decision on one of the matters in 
controversy in- the suit, the order is ap- 
pealable whether the application is re- 
jected or allowed.” . 


14. In ` Vishnumoorthi v. Rudra 
Shedthi, AIR 1974. Kant 41, Malimath, J., 
of the Karnataka High Court held (at 
p: 43): , 

“As the expression 
been loosely employed, as can be seen 
from the various decisions of the Courts 
in India, what has to be looked into is 


should 


the real substance of the matter and not 


the expression employed by the Courts. 
Though the Court below has held that 
the suit has abated as against defendants 
2 and 3, the clear effect of the same is 
of dismissal of the petitioners’ suit for 


“want of necessary parties, viz. the legal 


representatives of the deceased defen- 
dant No. 1, the right to sue not having 
survived in favour of defendants 2 and 3. 
If the order under revision is so constru- 
ed as having the effect of a dismissal _ of 
the petitioner’s suit for want of neces- 
sary parties, the decision of the Court be- 
low would be a decree which is appeal- 
able under Section 96, Civil Procedure 
the 
proper remedy of the petitioners- was to 
prefer an appeal against the decision of 
the court below, in the Court of the Civil 
Judge under Section 96, Civil Procedure 
Code.” 


In Parshava Properties Ltd. v. A. K. Bose, 
AIR 1979 Pat 308, a Division Bench of 
the Patna High Court held, that the order 
of the executing Court under Section 47 
amounted to a decree within Section 2 (2) 
as amended by Act 104 of 1976 and being 
appealable as a decree, no revision was 
maintainable. 


15. Learned counsel for the respon~ 
dent cited the following cases: 


In Nandesam v. Balakrishnamma, AIR 
1939 Mad 897, in a partition suit between 
A and B, a preliminary decree was pass- 
ed declaring B as entitled to a half 
share in the items of family property 
which had been allotted to his father C 
under partition. After the preliminary 
decree, an application by A asking the 
Court to allot to C certain items which 
C had sold to A during the pendency of 
the suit, was rejected. In those circum- 
stances, the Madras High Court held, 
that as those items were never in contro- 
versy, the order rejecting the application 


was not a decree and was therefore not 
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appealable. The Madras High Court fur- 
ther observed, in the words of the head- 
note, 

“In order that a patiar should . be a 

decree it is not- enough that there is a 
determination, or even a conclusive de- 
termination of the rights.of parties but 
that that determination must be on mat- 
ters in controversy iv the suit.: The ex- 
pression “matter im controversy in the 
suit” means such matters as have been 
brought up for adjudication by the Court 
by the pleadings in the case so framed as 
to include them either in the beginning 
or by amendment made later with the 
sanction of. the Court.” Emphas sup- 
pled) . 
In Baliram. Ganpatrao v. _ Manohar. Damo- 
dar, AIR 1943 Nag 204 (FB), a Full Bench . 
of the. N. agpur High Court held, in the 
words of the head-note. 

“Unless a finding is of such a nature 
as to be sufficient. for the decision of the 
suit and gives formal expression to its 
adjudication in the form of a decree, it. 
cannot give rise to a right of appeal in 
view of the plain terms of S. 96, that is 
no finding or interlocutory order which 
is not sufficient. to dispose of the suit as 
a whole can in itself give rise te a right 
of appeal except where an appeal is ex- 
pressly provided. In no case can a party 
come up im appeal unless. a formal decree 
as outlined above. is drawn up and. signed. 
If the Court refuses to draw up a decree 
on an application made by the party ag- 
grieved. a wrong omission to do so could 
be set right in revision. Hence the words 
‘formal expression of an adjudication’ 
used in S. 2 (2) do not cover an interlocu- 
tory order which does not finally settle 
the suit so far as the Court making the 
order is concerned and which cannot - at 
that stage be formally drawn up in ‘the 
form of decrees illustrated in Appendix D, 
even though the order may (so far as the 
Court making it is concerned) finally 
settle some of the matters in controversy 
in the suit.” 

16. In Usman Saheb v. Sivaramaraju, 
AIR 1950 Mad 463 (FB); a Full Bench af 
the Madras High Court. held that an order 
for restitution or refund passed under 
Section 151 is not appealable either as a 
decree or an appealable order if it does 
not fall either under Section 47 er under 
Section 144, Civil Procedure Code. 


17. In Sheonandan Prasad v, Hakim 
Abdul, AIR 1935 PC ¥19, where a com- 
promise collateral to suit offered by one 
party in the course of the appeal was ac~ 
cepted by Karpardaz of the other party, 


a. 
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but the document of compromise was not 

. recorded and a decree was merely drawn 
up: and it was the only document brought 
into existence, the Privy Council held 
_that the provisions of Order XXIII were 
not complied with and that the Court 
should not in pursuance of Rule 3 make 
a decree. 


18. In D. Bhushayya v. K. Ramakrish- 
nayya, AIR 1962 SC 1886, the Supreme 
Court explained the meaning and com- 
prehension of ‘suit? as under (at p. 1891), 

“Order XXXII, R. 7, is one of the pro- 
visions designed to safeguard the interests 
of a minor during the pendency of a suit 
against hostile, negligent or collusive acts 
of a guardian. The scope of the provisions 
is implicit in the phraseology used there- 
in. The crucial words are ‘any agreement 
or compromise,,....... with reference to 
the suit”, The words ‘with reference to 
the suit’, if taken out of-the context, are 
of the widest import. They may take in 
every procedural step in the conduct of 
a suit, such as adjournment, admission of 
documents, interlocutories, inspection etc., 
and obviously it could not have been the 
intention of the Legislature that agree- 
ments in respect of such procedural steps 
should conform to the requirements of 
the rule. If that be not so, the rule instead 
of protecting the interests of a minor 


would easily. become a major obstacle in’ 


disposing of suits, in which a minor is 
ranged as party on one side or the other. 
So consistent with the purpose of the rule 
the words ‘with reference to the suit’ 
must be limited to the rights put in issue 
in the suit.” 


19. In K. G. R. Chettiar & Co. v. K. 
R. E. Goundar, AIR 1954 Mad 1053 (FB), a 
Full Bench of the Madras High Court has 
held that where the appellate Court acts 
under Order 41, Rule 5, and refuses to 
stay or stays the execution of a decree, 
pending the appeal before it, the order 
does not amount to a decree within the 
meaning of Section 2 (2). 


20. In Central Brokers v. Ramnara- 
yana Poddar & Co., AIR 1954 Mad 1057 
(FB), a Full Bench of the Madras H. C., 
dealing with the distinction between a de- 
. cree and a judgment, held (at p. 1059), 

“Two tests have been laid down by 
their Lordships of the Supreme Court 
(AIR 1953 SC 198) to find out whether an 
adjudication. in a particular proceeding. is 
a judgment or not...... (1) whether it ter- 
minates the suit -.or proceeding, and 
(2) whether - it .affects. the merits of the 
. -controversy between the parties in the 

\ 
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suit itself, If either of these conditions is 
complied with, then it is a judgment. But 
if it is only an adjudication on an appli- 
cation which is nothing more than a step 


‘towards obtaining a final adjudication in 


the suit, it is not a judgment at all.” 
However, the Full Bench further ob- 
served (at p. 1063), 

“We have next to deal with cases 
brought to our notice where various kinds 
of orders have been held to ‘be non-ap- 
pealable as they do not come within, the 
meaning of the term ‘judgment’, The 
most important case on the subject is the 
Full Bench decision of the Rangoon High 
Court reported in ‘AIR 1935 Rang 267 (B)’. 
In our opinion the learned Judges in 


mA 


that case have put too narrow an inter- . 


pretation than the meaning warrants, for 
in their view ‘judgment’ in Cl. 13 means 


a ‘decree’, That this cannot obviously be » 


right is clear from what the Supreme 
Court has laid down in the most recent 
case and as such it does not require any 
elaboration or discussion for us to refuse 


to accept the narrow interpretation of the 


term ‘judgment’ in Cl. 15.” 

21. In Dodla Malliah v. State of An- 
dhra Pradesh, AIR 1964 Andh Pra 216, a 
Bench of this Court, while dealing with 
the definitions of ‘decree’, ‘order’ and 
‘judgment’, held (at p. 218): 

“The definitions of ‘decree’, ‘order’ and 
‘judgment’ in Sections 2 (2), 2 (14) and 
2 (9) respectively of the Civil Procedure 
Code make it manifest that both a decree 
as well as an order are formal expressions 
of any decision of a Civil Court. But a 
decree conclusively. determines rights of 
the parties with regard to all or any of 
the matters in controversy in a suit and 
may be either preliminary or final which 
words do not occur in the definition of 
the word ‘order’. The word ‘judgment’ 


Aes 


ty 


may relate both to a decree as well as 


an order.” : 

22. In Varalakshmi v, Veerareddi, 
(1960) 1 Andh WR 270: (AIR 1961 Andh 
Pra 359), a Division Bench of this Court, 
while dealing with. the proposition, whe- 
ther adjudications under the Hindu Mar- 
riage Act can be regarded as ‘decrees’ 


within the meaning of S. 2 (2) of the Code . 


of Civil Procedure,. and whether an ap- 
peal therefrom is competent, held, in the 
words of the head-note, 


& 


_-“An appeal is competent, under S. 96 ` 


of the Civil P. C. only from a decree pass- 
ed by a-Court in. the. exercise of its. Ori- 
ginal Jurisdiction. In- other words, it 
should be a ‘decree’ within the- connota- 
tion of S. 2 (2) of the Code... The. . pre- 
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requisite ofa deeree is that the pro- 
ceeding which results in an adjudication 
should start. ina suit, Section 26 of the 
Code gives:a clue to the problem as to 
what a suit is, namely, that it is a pro- 
ceeding which is initiated. by the filing 
of a plaint. A reference to some of the 
statutes would establish that a proceeding, 
though not started by a plaint, could be 
regarded as a suit, provided that a spe- 
cific provision is made in that behalf (as 
in the case of S. 20 (2) of the Arbitration 
Act, 1940). This shows that though some 
proceedings might be started in applica- 
tions, they could still be regarded as suits 
for purposes of these enactments, pro- 
vided it is specifically provided for there- 
in. In the absence of such provision, any 


` proceeding ‘except the one started by pre- 


sentation of a plaint and an adjudication 
given therein will not be a decree for 
purposes of Section 96 of the Code. 

The adjudications. under Sections 9, 10, 
11 and 13 of the Hindu Marriage Act are 
regarded as decrees only for the purpose 
of those sections and ‘they cannot be 
treated as decrees within the meaning of 
Section 2 (2) of the Code. Section 96 of 
the Code is applicable only to decrees 
coming under Sec. 2 (2). So decrees pass- 
ed under Ss. 9, 10, 11 and ‘13 of the Hindu 
Marriage Act are outside the purview of 
Section 96, Civil Procedure Code, Appeals 
filed under Section 96 of the Code alone 
can fall within the category of regular 
appeals and should be registered as such. 
If a decree is not. one passed in a suit, 
an appeal that is competent from such a 
decree could only be registered as a Civil 
Miscellaneous Appeal‘and not as a First 
Appeal.” - 


23. The emerging principles, on a con- 

spectus of a long catena of cases cited 
above, are: 
_ (1) Any adjudication conclusively de- 
termining the rights:of the parties with 
regard to any: of the matters in contro- 
versy in the suit, is a decree within the 
meaning of S. 2 (2), Civil P. C. and an 
appeal lies under S. 96, Civil P. C. 


(2) An appeal from an order in execu- 
tion would lie only if the following three 
conditions: are complied with: (a) the 
order must relate to execution, discharge 
or satisfaction of the decree between the 
parties to the. suit; (b) it shall conclusive- 
ly. determine the -.rights of the parties 
with regard to all or any of the matters 
in. controversy,.and_(c) such conclusive. 
determination .of the rights is with refer- 
-.-.1981-Andh, Pra./24 -XI -G—17- 
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ence to. the Court in. which such rights 
are decided.. . = |. - e 

-- (3):An appeal lies against. an order 
staying or refusing to stay execution of 
a decree if the order conclusively deter- 
mines the rights of the parties. 

An order under S. 20 of the Madras 
Agriculturists’ Relief Act dismissing an 
application for stay of execution, com- 
plies with the above conditions, and 
hence an appeal lies against such an 
order. 

Conversely, however, an order refus- 
ing stay or staying the execution of a de- 
cree pending the appeal before the Court 
under Order XLI, Rule 5, does not 
amount to a decree within the meaning 
of S. 2 (2), and so is not appealable. 

(4) In partition suits, after the prelimi- 
nary decree, any order passed causing 
variation in shares is liable to appeal. 

(5) An order declaring an auction sale 
as a nullity, is a final order and hence 
falls within the definition of ‘decree’ 
within the meaning of S. 2 (2), Civil P. C. 
and an appeal, therefore, is maintainable 
under S. 96, Civil P. C. . 

- (6) The expression “matter in contro- 
versy in the suit” means such matter as 
has been brought up for adjudication bv 
the Court by the pleading. : Hence’ the 
conclusive determination, in order to 
amount to a decree, must be on matters 
in controversy in the suit. i 

(7) A compromise collateral to suit of- 
fered by one party and accepted by thej’ 
other but the document of compromise 
not being recorded though a decree is 
merely drawn up, cannot attract the pro- 
visions of O. XXIII; R. 3, Civil P. C. and 
the Court should not make a decree, 

(8) The words “with reference to the 
suit” occurring in O.. XXXII, R. 7, Civil 
P. C. must be limited to the rights put 
in issue in the suit. A fortiori, the words 
“with regard to all or any of the matters 
in controversy in the suit” must be limit- 
ed to the rights put in issue in the suit. 

(9) The pre-requisite of a decree is that 
a proceeding which: results in an adjudi- 
cation should start in a suit. However, 
a proceeding, though not started by a 
plaint, could still be regarded as a suit 
provided that a specific provision is. made 
in that behalf in the statute e.g., Sec, 20 
(2) of the Arbitration Act. Conversely, 
adjudications -under Sections 9, 10, 11 
and. 13 -of. the. Hindu Marriage Act are 
regarded as decrees only for the purpose 
of those:sections and they cannot be 
treated as decrees within the meaning of 
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Section 2 (2), Civil P. C. and so are not 
appealable under S. 96, Civil P.:C. ` and 
an appeal therefrom could be registered 
as a Civil Miscellaneous Appeal and. not 
as a First Appeal. 

24. Judged in the light of the ‘above, 

it is manifest that the impugned 
lorder rejecting to record a compromise 
cannot be tantamount to a decree within 
the meaning of Section 2 (2), Civil Pro- 
cedure - Code and so is not: appealable 
junder Section 96, Civil P. C; for, the 
order cannot be held to be an adjudica- 
tion which conclusively determines the 
jrights of the parties with regard to any 
of the matters in controversy in the-suit 
as it arises independent of and dehors 

the pleadings, nor can it. be said to relate 
|to execution, discharge or satisfaction of 
the decree, nor can it be said to be a 
compromise collateral to suit offered by 
one party and accepted by the other but 
the document of compromise not being 
irecorded, which could be brought within 
ithe ambit of Order XXIII, Rule 3, Civil 
-|P. C compelling the Court to make a 
decree. 
25. The decisions relied on by the 
learned counsel for the appellant deal, in 

the main, with either the orders passed m 

the execution proceedings or the proceed- 

ings initiated with reference to a special 
enactment (Madras Agriculturists’ Relief 

Act) after the determination of’ the Tabi- 

lity of the judgment-debtor-and, - there- 
` fore, they are special and peculiar and 

should be circumscribed to such cases; 

and it will be scarce to give any extended 

meaning to the cases falling outside their 

orbit, Hence; the decisions cited will b® 

of little or no assistance to the proposi- 

tion posed by the learned counsel. We 
` have, therefore, little or no hesitation in 
rejecting his ‘contention, 

26. The next main question of the ap- 
pellant is whether the right of regular 
appeal is preserved, the deletion of CL (m) 
of R.. 1 of O. XLII by the Amendment 
Act of 1976 notwithstanding. i 


27. The observations of the Law Com- 


mission in its 54th report, while recom- 
mending the omission of. Clause - (m) are. 
significant as they. are the foundation for 
the deletion of the said Clause (m), The 
Law Commission observed, 

“Rule 1 (m) provides for appeal against 
an order under O. XXIII, R. 3, recording 
or refusing to record an agreement, com- 
promise or satisfaction. 

Our views on this rule are as follows: 

(1) No appeal should be allowed against 
an order recording | or refusing to record 
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a compromise. The trial should go -on: 

{2) But, in the appeal against the. dè- 
cree, the fact that a compromise ought to 
have: been recorded or ought not to have 
been recorded, should “be permitted to be 
taken, as ‘a ground of‘appeal. ’ 

(3) The object behind the’ 
amendment is to avoid -successive 
peals concerning the same suit, ” 
And. it recommended, 

“Accordingly, we recommend that “the 
following rule should be added as 
O. XLIII, R. 1-D: 

“I-D. (1). In an appeal against the” de~ 
cree in a suit passed after ` recording a 
compromise, it shall be open to the ap- 
pellant to contest the decree on the 
ground that a compromise ought not ` to 
have been recorded in the suit. 

(2) In an appeal against the decree 
passed in suit in which the Court has re- 
fused te record a compromise, it shall be 
open to the appellant to contest the de- 
cree on the ground that a compromise 
ought to have been recorded.” 

28. Order XLII, R. 1, deals essential- 
ly with orders against which provision. 
for appeal has been made, as itis clear 


above 
ap- 


- from the provisions: enacted in Rule 1; “it 


Teads, : 

“An appeal shall ‘lie from ‘the following 
orders under the’ provisions. of Sec. 104, 
namely:— - 

XxX 7 i ' xx” 
Therefore, “tied is contained in Cl, (mj 
was treated and styled-as an order and 
not asa decree within the meaning of 
S. 2 (2) so that'a regillar appeal could 
be preferred under Section 96. In fact, 
the appeal contemplated under O. XLIII; 
R. 1, is only a Civil Miscellaneous Ap- 
peal and not.a First Appeal. Since it is 
obvious. from the objects and reasons be- 
hind the deletion of Cl. (m) by way of 
an amendment referred to above that it 


was deliberately done in order to ‘avoid}. 


procrastination or delay. by taking the 
matter in appeal: against such orders, it 
is irresistible to conclude that the Legis- 
lature did put an embargo on preferring 
any appeal against an order contemplat- 
ed under O. XXIII, R. 3, Civil P. C. How- 
ever, the correctness of such an order 


could be challenged by PETA a revi-! 


sion against it. 


29. The argument of the learned 
counsel for the appellant is that merely 
because Cl. (m) has been deleted the 
impugned order does not cease to be a 
decree if it is capable of being construed 
as such, particularly so in the absence of 
the Parliament enacting Rule 1-D as re= 


A 
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commended by the Law Commission. .The 
argument, though attractive, is, in our 
judgment, devoid of merit and substance 
in view of our categorical adjudication 
that the impugned order does not amount 
-to a decree within the meaning of S. 2 (2). 
It is obvious from the Law Commission’s 
recommendation for deletion of CL (m) 
that no appeal should lie against an order 
recording or refusing to record a compro- 
mise, in order to avoid successive appeals 
concerning the same suit. The Law Com- 
mission ex abundanti cautela recom- 
mended though for adding Rule 1-D to 
Order XLII to the effect that in appeal 
against the decree in a suit passed either 
after recording a compromise or refusing 
to record a compromise, it shall be open 
to the appellant to contest the decree. 
But, in the absence of such amendment, 
it cannot, by any stretch. of imagination, 
be held that such orders could be |. con- 
strued as decrees. What was explicitly 


sought to be taken away by the deletion . 


of Clause (m), cannot be brought in by 
implication. In our judgment, therefore, 
the appeal from the impugned order is 
incompetent. 


30. In the result, the appeal is dismis- 
sed with costs. 


RAGHUVIR, J.:— The facts in ap- 
peal are elaborately set out in the 
opinion of my learned brother Seetha- 
rama Reddy, J. I agree with the conclu- 
sion that the appeal has to be dismissed. 
The order under appeal, in my- view, 
however, is a “decree” within the mean- 
ing of Clause (2) of Section 2 of the 
Code of Civil Procedure (Code). Whether 


an appeal would lie against a decree un-. 


der Sec. 96, the opening words of that 
section are apposite; “save where other- 
wise expressly provided”. An appeal was 
provided till January 31, 1977 in sub- 
clause (m) of R. 1 of Order 43. That clause 
. is now deleted in the amending Act 104 
of 1976 of the Code. It is said that a right 
of appeal does not lie “in the nature of 
things”; Rangoon Botatoung Co. Ltd. v. 
The Collector, ‘Rangoon, (1912) 39 Ind 
App 197. It should be conferred. -. The 
dominant intention of the Parliament, 
therefore, is that no appeal would lie 
when a “compromise” is recorded or re- 
jected under Rule 3. of Order 23 of . the 
Code. In that view, it is unnecessary, in 
this case, to state the reasons why the 
order under appeal is a decree within the 
meaning of the Code. I sustain the preli- 
minary objection. The appeal fails. 
Appeal dismissed, 
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ALLADI KUPPUSWAMI, C. J. AND 
RAMACHANDRA RAJU, J. 

Syed Qamanuddin Ahmed, Appellant 
v. The’ Special Deputy Collector, Land 
Acquisition (Defence) Hyderabad and 
another," Respondents, 

' Writ Appeal (SR No, 
D/- 10-6-1981. 

Limitation Act (36 of 1963), Sec. 12 (2) 
— Scope — Computation of period -of 
limitation for an appeal — Exclusion of 
period — Instance. AIR 1961 Madh Pra 
244, Dissented from. 

The judgment was delivered on 31-12- 
1980, the last day before the Sankranti 
vacation which commenced on 1-1-1981 
and lasted till 16-1-1981. The appellant 
filed a copy application on 17-1-1981 
and filed the appeal on 26-2-1981. 

Held, that since there was nothing on 
record preventing the appellant from 
applying for a copy on the very same 
day i. e.. on 31-12-1980 and the appel- 
lant failed to do so, the appeal was time 
barred and the period of vacation 
would not be excluded in computing the 


15370 of 1981) 


period of limitation for an appeal 
in view of Section- 12 (2). Whole 
period from 1-1-1981 to 16-1-1981 


could not be said to be a period re” 


quisite for obtaining the copy of the 
decree, (Para 4) 
All that Section 12 (2) says is that 


the time requisite for obtaining a copy 
of decree shall be excluded, and this 
means that the time reasonably requir- 
ed for obtaining a copy should be ex- 
cluded. ATR 1961 Madh Pra 244, Dis- 
sented from. AIR 1975- SC 1089, Distin- 
guished. (Para 4) 
Cases Referred : ‘Chronological Paras 
AIR 1975 SC 1089:1975 All LJ 256 7 
AIR 1961 Madh Pra 244 6 
AIR 1928 PC 103:1928 All LJ 657 4 


AIR 1920 Mad 1025 (2): 1920 Cri LJ 
819 5, 6 
ILR (1904) 27 Mad 21° “5 


V. B. Sahgal, for © Appellant; S. R. 
Ashok, Amicus Curiae, for Respondents. 
ALLADI KUPPUSWAMI, C. J.:— This 
writ appeal is sought to be preferred 
against the judgment of Jeevan Reddy, 
J., dated 31-12-1980. An objection was 
taken by the office that the appeal is 
barred by limitation, as there has been 
a delay of 12 days in filing the writ ap- 
peal. Sri V. B. Sahgal, learned counsel 
for the appellant, however, contends’ 
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that there has been no delay in prefer- 
ring the appeal. 

2. The judgement was delivered on 
31-12-1980, the last day before the 
Sankranti vacation, which commenced 
on 1-1-1981 and lasted till 16-1-1981. 
The appellant filed a copy application 
on 171-1981 and filed the appeal on 
26-2-1981. It is contended on behalf of 
the appellant that the period from 1-1- 
1981 to 16-1-1981 when the High Court 
was closed for Sankranti vacation has 
to be excluded in computing the period 
of limitation, in which case the appeal 
will be in time. It is conceded that the 
appeal would be in time if the above 
period is excluded. But the objection 
raised by the office is that this period 
cannot be excluded under Section 12 of 
the Limitation Act. 

3. We requested Mr. S. R. Ashok to 
act as amicus curiae in this case and 
after hearing the submissions made by 
Mr. Sahgal, Advocate for the appellant, 
and Mr. Ashck, we are satisfied that the 
objection raised by the office that the 
appeal is.barred by time is justified. 


4, Under Section 12 (2) of the Limi- 
tation Act, in computing the period of 
limitation for an appeal, the day on 
which the judgment complained 
of was pronounced and the time 
requisite for obtaining a copy of the 
decree, sentence or order appealed from 
or sought to be revised or reviewed 
shall be excluded. It has been held by 
the Privy Council in Jijibhoy N. Surty 
v. T. S. Chettyar, (AIR 1928 PC 103) 
that the expression “time requisite for 
obtaining a copy of the decree” means 
time reasonably required for obtaining 
a copy of the decree. The contention 
on behalf of the appellant is that, as, 
under Section 12 (2) the day on which 
the judgment complained of was pro- 
nounced has also to be excluded, it was 
open to the appellant to file a copy 
application on the next day and as the 
next day and the succeeding days hap~ 
pened to be holidays, the earliest point 
of time at which he could make a copy 
application was on 17-1-1981 and, hence, 
the entire period between 1-1-1981 
and 16-1-1981 must be excluded, We are 
of the view that this contention pro- 
ceeds upon a misconception of the true 
meaning of Sec. 12 (2) of the Limitation 
Act. All that Section 12 (2) says is 
that the time requisite for obain- 
ing a copy of the decree shall be ex“ 
cluded, and in the: words ‘of the Privy 


Council, this means that the ‘time rea- 
sonably required for obtaining a copy 
should be excluded. In this case, the 
judgment was 
and there was nothing preventing the 
appellant from applying for a copy on 
the very same day. If he had applied 
for a copy on that day, whatever time 
was taken for obtaining the copy of the 
decree would have been excluded. But 
the appellant did not do so He 
waited until 17-1-1981 to make a copy 
application. In the circumstances, it 
cannot be said that the whole period 
from 1-1-1981 to 16-1-1981 was also a 
period requisite for obtaining the copy 
of the decree. 


5. Reliance was placed by the learn- 
ed counsel for the appellant on the de- 
cision in Saminatha Ayyar v. Venkata- 
subba Ayyar, ( (1904) ILR 27 Mad 21), In 
that case, the judgment was delivered 
at 4.00 P. M. on the last working day 
before the commencement of the Christ- 
mas vacation when it was too late to ap” 
ply for a copy of the judgment. The 
application for a copy was made on the 
day when the Court reopened, It was 
held that the appellant was entitled to 
deduct the period during which the 
Court was closed and such period, in 
the circumstances of the case, must be 
taken to be part of the time requisite 
for obtaining a copy of the judgment. 
But the case which is practically on 
all fours with the present case is that 
reported in Jaimullabdin, In re (AIR 
1920 Mad 1025 (2), In that case the 
judgment was pronounced at an early 
hour on the last day preceding certain 
holidays and the application for a copy 
was made on the day when the Court 
reopened after the holidays. It was held 
that the appellant was not entitled 
to the deduction of the holidays. It was 
observed that in the case with which 
their Lordships were concerned, the 
application for copy might have been 
presented on the day on which the 
judgment was delivered, which fact dis- 
tinguished the case from that reported 
in Saminatha Ayyar v. Venkatasubba 
Ayyar, ( (1904) ILR 27 Mad 21). It is 
clear from this judgment that where 
there is time for applying for a copy on 
the day when the judgment was deli- 


vered, it is not open to the appellant 


‘to contend that the time during which 


the Court was ‘closed thereafter 
be excluded... 


should 


ALR 


rendered on 31-12-1980 


AN 
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6. Reliance was also placed on. Lalta 
Prasad v. Shyammohan (AIR 1961 Madh 
Pra 244), In that case the judgment 
was pronounced on the 25th January 
and 26th and 27th January were public 
holidays and copy application was made 
thereafter after the reopening of the 
Court. Jt was held that the two days 
should be excluded in computing the 
period of limitation. It was observed 
that during those two days it was im- 
possible to obtain a copy or even to 


apply for it. It does not, however, 
appear from the judgment when the 
judgment was pronounced on 25th 


January and whether it was possible 
for the appellant to apply for a copy 
even on that day. If the decision in this 
case is to be read as covering even a 
case where the judgment was delivered 
at an early hour of the day and the par- 
ty could have applied for a copy after 
the judgment, even then the subsequent 
holidays should be excluded, we find it 
difficult to follow this judgment in 
view of the binding decision of the 
Madras High Court in Jaimullabdin, In 
re (AIR 1920 Mad 1025 (2)). 


7. Shri Ashok drew our attention to 
the decision of the Supreme Court in 
Lala Bal Mukand v. Lajwanti (AIR 1975 
SC 1089) and submitted that in case of 
doubt, ‘the provisions of the Limitation 
Act should ‘be so construed as to favour 
the litigant. We do not think that 
the present case falls within the cate- 
gory of cases referred to in the Supreme 
Court decision. In the case before the 
Supreme Court, the drawing up of the 
decnee was conditional upon the pay- 
ment of the court-fee by the plaintiffs 
within 30 days from the date of pro- 
nouncement of the judgment. The plain- 
tiffs did not comply .with that direc- 
tion and deposited the court-fee only 
during the extended time which was 
granted without notice to the defen- 
dants. Even after that, the decree was 
not signed till sometime later. It was 
held that the appellant was entitled to 
the exclusion of the entire time be- 
tween the date of the pronouncement of 
the judgment and the date of the signing 
of the decree as the time requisite for 
obtaining a copy of the decree. It is in 
those circumstances that the S. C. 
observed that a Court ought to avoid 


an interpretation upon a statute of 


“limitation which may have a penalising 


effect, unless . it is driven to. do so. by 
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the irresistible -force of the language 
employed by the legislature. 

8. We do not find any similarity bet- 
ween the judgment of the Supreme 
Court and the present case. We, there- 
fore, sustain the objection of the office. 
It is open to the appellant to file an 
application for excusing the delay, as 
suggested by the office, on permissible 
grounds. 

9. We are thankful to Mr. Ashok for 
the invaluable assistance rendered by 
him in this matter at our request. 

: Order accordingly. 
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MADHAVA REDDY AND 
P. RAMACHANDRA RAJU, JJ. — 
Dr. (Mrs.) M. Sushma and others, Ap~ 
pellants v. Osmania University, Hydera- 
bad and others, Respondents. 
W. A. No. 190 of 1981, D/- 10-4-1981.* 


(A) Constitution of India, Article 226 
—Natural justice — Cancellation of ex- 
amination by Vice Chancellor, Osmania 
University — No allegations of malprac- 
tices at examination whatever against 
candidates (appellants) Cancella- 
tion without issue of show cause notice 
to appellants is illegal, AIR 1962 SC 

“4110 and AIR 1978 SC 851, Relied on: 
AIR 1970 SC 1269, Distinguished; W, P. 
No, 707 of 1981, D/- 27-3-1981 (Andh 
Pra), Reversed. (Para 10) 

(B) Osmania University Rules and 
Regulations for Award of Post Graduate 
Degrees in Faculty of Medicine, R. 10 — 
Evaluation ~~ Cannot be made on piece- 
meal basis. 

The scheme of R. 10 does not contem- 
plate the practicals being evaluated 
separately. The evaluation of a candi- 
date is required to be made, taking the 
examination as a whole and not piece- 
meal. (Obiter). (Para 18) 

(C) Osmania University Act (9 of 
1959), Sections 14 and 21 — Cancella- 
tion of examination by Vice Chancellor 
— Approval for cancellation obtained 
from syndicate Action of Vice 
Chancellor in cancelling examination 
‘cannot be challenged on ground of want 
of jurisdiction, W. P. No, 707 of 1981, D/- 
27-3-1981 (Andh Pra), Affirmed. (Obiter) 

: (Para 14) 


*Against Judgment of Punnayya, J., in 
W. P. No. 707 of 1981, D/- 27-3-1981. 
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Cases Referred : Chronological Paras 
ATR 1981 SC 818: (1981) 1 SCC 664 10 
AIR 1978 SC 851 10 
AIR 1970 SC 1269 4, 10 
AIR 1962 SC 1110: 1962 All LJ 776 10 

Upendralal Waghray, for Appellants; 
P. Babulu Reddy (for Nos. 1 and 3), 
Smt. C. Suseela Devi (for Nos. 5 to 8) 
and Govt. Pleader, for Education and 
Health (for Nos. 2 and 4), for Respon- 
dents, 

P. RAMACHANDRA RAJU, J.:— This 
writ appeal is directed against the judg- 
ment D/- 27th Mar. 1981, of our learned 
brother Punnayya, J,, dismissing W. P. 
No. 707/81. 


2. The material facts can now be 
noticed. In all 19 students, including 
the six appellants and respondents 5 
to 8 sat for the M. D. (Gynaecology and 
Obstetrics) Part-II examinations held 
by the Osmania University in January, 
1981, at the Osmania Medical College 
and the Gandhi Medical College centres. 
12 of them including appellants 5 &.6 sat 
for the examination at the Osmania Me- 
dical College centre and seven of them, 
including the first four appellants sat for 
the examination at the Gandhi Medical 
College Centre. M. D. course in Gyna- 
ecology and Obstetrics is a clinical sub-_ 
ject course. The subjects are divided 
into two parts; Partl comprises of 
basic science and Part-II comprises of 
other subjects. Part-I examination was 
held at the end of the Ist year and it 
is common ground that the candidates 
in question have all passed their Part-I 
examination and became eligible to sit 
for the Part-II examination held in 
January, 1981. The Part-II examination 
consists of (a) ‘Written’, (b) ‘Oral and 
Practical’ and (c) ‘Clinical’. The written 
examination comprises of three papers 
and the examination in those three 
papers was held on the 3rd, 5th and 
6th January, 1981. Those papers were 
set by two external examiners, one Dr. 
Sheela Rajaratnam of Stanley Medical 
College, Madras and another Dr, Padma 
Rao of Kasturba Medical College, Mani- 
pal. The internal examiners are respec~ 
tively Dr. T. Seetha and Dr. Khur- 
sheeda Begum for the Osmania Medical 
College centre and Dr, Lokabai and Dr. 
Savitri for the Gandhi Medical College 
centre. The oral and practical examina- 
tions for all these candidates were held 
at the respective centres on the 10th, 
lith and 12th of January, 1981. Under 
the Osmania University Rules, Regula- 
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tions and Syllabus for M. D. and M. S, 
(Faculty of Medicine), the examiners 
shall be severally and jointly respon- 
sible for all the examinations and the 
marks shall not ordinarily be assigned 
to any part of the examination, but the 
examiners concerned shall confer after 
the examination is complete, and shall 
report whether the candidate has 
‘passed with honours’, ‘passed’ or ‘fail- 
The final result will be incorporat~ 


only after all the examin- 
ers of the aforesaid two cen- 
tres conferred with one another and 
finalised the result on the evening of 


12th January, 1981 and all of them 
signed on the tabular form prepared to 
that effect and the said form ‘indicating 
the result of the examination was sent 
to the University, Such result revealed 


that out of the 19 candidates the six 
appellants and two other candidates 
who are not parties before us were 


‘shown as ‘passed’ and respondents. 5 to 


8 and six others who are not parties 
before ‘us were shown as ‘failed’ and 
the remaining 19th candidate was 
shown as ‘failed’ because of his absence 
at the ‘oral and practical’ and ‘clinical’ 
tests. In making such evaluation, Dr. ` 
Padma Rao maintained a note with re- 
gard to each of the candidates indicat- 
ing her evaluation during the aforesaid 
examination. She also happened to be 
the external examiner for D. G. O. held 
at Gandhi Hospital on 13th January, 
1981. She took along with her the re- 
cord she maintained about the M. D. 
examinations which were over on 12-17 
1981. On 13th January, 1981, she dis- 
covered that somebody removed the said 
personal record prepared by her and 
she informed the Dean and the Super- 
intendent of the Gandhi ‘Hospital about 
the loss of the personal record main- 


tained by her. A news item dated 16th 
January, 1981 with some corrections 
made in the personal record of Dr. 


Padma Rao appeared in the ‘Eenadu’ 
edition of 17th January, 1981, a local 
daily published from Hyderabad. The 


said news item proceeded to say that 
Sri A. Madan Mohan, the Minister for 
Health ordered an enquiry te be made 
into the allegations made by the 
students of Gandhi Medical College re- 
garding the irregularities allegedly com- 
mitted in finalising the list. Respondents 
5 to 7 made a similar representation to 
the 3rd respondent, the Vice-Chancellor 
of the Osmania University who, by his 
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proceedings. dated 22nd. January, °1981 
appointed an enquiry committee consist- 
ing of Prof, T. Navneeth Rao, ‘Director, 
P. G, Centre, Prof, P. S. Ramachandran, 
Principal, University College of Techno- 
_ logy. and Sri P. Narsimha Reddy, Con- 
troller of Examinations to enquire into 
the alleged irregularities by the exam- 
iners of M. D. (Gynaecology and. Obste~ 
trics) examinations held in January, 
1981 at Gandhi Medical College ` centre 
and submit its report before 21st Jan- 
uary, 1981. The said committee held the 
enquiry during which, some of the ag- 
grieved students, the four internal 
examiners, 
of the Faculty of Medicine were exam- 
ined. It is, however, ‘common ground 
that neither the six appellants nor the 
two other candidates, who passed the 
examinations nor the two 
examiners Dr. Sheela Rajaratnam and 
Dr. Padma Rao were examined by the 
‘committee, The committee, on consid- 
eration of the various statements made 
before it, came to the conclusion that 
the allegations made by the complain- 
ants in regard to the conduct of M. D. 
(Gynaecology and Obstetrics) examinar 
tions held in January, 1981 are nof 
established, They, however, observed : 

“After going through the report and 
the rough grading sheet of one of the 
examiners, the Committee has come to 
the opinion that the practical examina- 
tions have influenced the theory grad- 
ing and vice-versa in the M. D., exami- 
nation of Obstetrics and Gynaecology 


conducted in January, 1981. The theory’ 


. grading should not- be influenced by the 
performance of the candidates in practi- 
cals or in orals and vice versa. A candi~ 

‘date should earn the grades in theory 
by virtue of his performance of a can- 
didate in clinicals and orals should nof 
be influenced by the performance of the 
candidate in theory papers, (sic) Hence 
it is suggested, to give benefit of doubt 
to the candidates, the practical exami~ 
nation of M. D. (Obstetrics and Gynae- 
cology) may be conducted again and the 
theory papers for which they had al- 
ready appeared may be revalued by any 
two external examiners and the average 

- of that may be taken for the theory re- 

sults. These examiners may be taken 

from outside the State and the panel of 
these examiners may be suggested by 
the Controller of Examinations to the 

Vice-Chancellor for approval. But im- 


mediately the University - may declare 


- 
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inations of M.D. (Obstetrics and Gynae- 
cology) examinations which were con~ 
ducted in January, 1981 at Osmania and 
Gandhi Medical College centres. Dates: 
may -be fixed and notification may be 
given for the reconduct of these practi- 
cal examinations”. 


.3. The. third respondent has accept- 
ed the recommendation. of the Commit- 
tee „and the University passed orders 
on 6-2-1981 cancelling only the practical 
examinations of M. D. (Gynaecology ar, 
Obstetrics) conducted in the month of 
January, 1981, The six appellants there- 
upon filed W: P. No. 707/81 on 11-2- 
1981 for. a writ of mandamus directing 
the first respondent: University to ‘pub- 
lish the results of the examination held 
in January, 1981 on- basis of their per- 
formance at the examination already. 
held and to declare as illegal and void- 
the action- of the third respondent in 
cancelling the examination held in Jan- 
uary, 1981 and in proposing to hold a` 
re-examination, According to the ap- 
pellants, the third respondent has no 
jurisdiction to cancel’ the examination 
which was held in accordance with the 
regulations framed by the University 
and. that the said cancellation ordered 
without notice to them is violative of 
the principles of natural justice and the 


appellants who were declared passed 
because .of their performance in the 
examination cannot be required to sit 


for the practical examination over again. 
when there is no malpractice alleged 
against any of the candidates, including 
the appellants, They have also stated 
that the Committee arrived at its con- 
clusions without examining the passed | 
candidates and the two external exam- 
iners and in making their recommenda- 
tions, they have ignored the scheme of 
examination for a Post-Graduate 
degree in the Faculty of Medicine and 
have misdirected themselves in making 
the -recommendation that the practical 
examination alone could be conducted 
separately and their performance evalu- 
ated by persons different from persons 
who evaluated their performanee in 
theory. According to ‘the appellants, the 
result of: the examinations held for 
other Faculties ‘were declared on the. 
basis of the results arrived at by the 
examiners on similar. evaluations made 
by them and the action of the third re- 
spondent in adopting a different , proce- 
dure in dealing’ with candidates who ap- 
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peared . for the M. D. (in. Gynaecology 
and Obstetrics) is -discriminatory and 
violative of Article 14 of the Constitu- 


tion of India. Some of the appellants 
have -also given some special reasons 
personal to themselves how it is diff- 


cult for them to sit for the practical 
examination proposed to be held by the 
University. Subsequent to the filing of 
the writ, the first respondent issued a 
press note on 17-2-1981 stating that the 
practical examinations ‘only would be 
held on 25th, 26th and 27th of February, 
1981. Respondents: 1 and 3 alone have, 
in their counter, taken the ‘stand that 


the third respondent Vice-Chancellor 
has jurisdiction to order the enquiry 
and that the report of the Enquiry 


Committee has brought into prominence 
that the relative merits of the candi- 
dates have not been properly assessed 
by the examiners and that the action of 
the Vice-Chancellor was ‘subsequently 
ratified by the Syndicate and as the 
cancellation was done to undo the in- 
justice which the candidates, in general, 
have suffered, there is no need to give 
individual notice to any of the appel- 
lants or the two external examiners and 
there is no discrimination made against 
the appellants and whatever was done 
was only in the interest of maintaining 
the academic standards and to ensure 
fairness in the process of examinations 
and that the personal difficulties set out 
by any of the appellants are not valid 
grounds for not proceeding with the 
` practical examinations as per the pro- 
gramme of the University, Respondents 
2 and 4 who are respectively the State 
of A. P., and the Director of Medical 
Education did not file any counter, Re- 
spondents 5 to 8, on whose complaint 
the enquiry was ordered by the third 


respondent, have come on record on 
their application, but did not file any 
counter. i 


` & Our learned brother held that 
third respondent has the necessary 
power to appoint the Commit- 
tee and to cancel the exam- 
ination and the Committee had 
the material before it to come to the 
conclusion that the practicals have been 
influenced bv theory grading and vice- 
‘versa and that the omission on the’ part 
of the Committee to examine the ex- 
ternal examiners did not make, the con- 
-clusions . arrived at and the recommen- 
' dation madè by it arbitrary and that 
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having regard -to the principles- laid 
down by the Supreme: Court in Bihar 
Secondary Education Board v. Subhash 
Chandra (AIR 1970 SC 1269) which are 


- applicable to the facts of the case on 


hand, there was no need for the Com- 
mittee or the Vice-Chancellor to have 
given an opportunity to the appellants 


to show cause before the Committee re- 
commended the cancellation of the re- 
sults or to show cause before the Vice- 
Chancellor issued the notification can- 
celling the examination and in directing 
the appellants to take their examination 
again in practicals, He accordingly dis- 
missed the writ petition without costs. 


5. Mr, Upendralal Waghray, learned 
counsel appearing for the appellants has 
reiterated the same submissions before 
us in support of this appeal, and Mr. 
Babulu Reddy, learned counsel appear- 
ing for the University has supported 
the recommendations made by the Com- 
mittee and the action taken by the Vice- 
Chancellor, 


6. We have first addressed ourselves 
to deal with the rival submissions made 
on the merits, by the learned counsel. 
It is common ground that no mal- 
practices are alleged against any of the 
appellants or against any of the other 
candidates who sat for the M. D. exam- 
ination held in January, 1981. The ap- 
pellants are all students with a good 
and consistent academic - record. Their 
performance had been’ assessed by the 
examiners who, after conferring with 
one another as required by rules, re- 
commended that the appellants be 
declared as having passed, The private 


record maintained by Dr. Padma Rao 
is not a-record required to be main- 
tained by any University regulation. 
Each examiner, however, maintained 


such a record to note therein the assess- 


ment: made of each candidate -by 
that examiner. At the end of the ex- 
amination, - all the four examin- 
ers met and conferred with one 


another and arrived at a consensus. be- 
fore recommending whether a candidate 
has passed or failed. In the process of 
making the evaluation and conferring 
with one another, the grades which- a 
particular examiner originally awarded 
to .the candidates were being revised. 
All these appellants have qualified for 
a pass in each of the nine tests in the 
examination conducted by ‘the exa- 
“miners. So: far: as. the: appellants-are 
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-the -examination in accordance . 


concerned; no alteration was made by 
any of the examiners with a view — to 
pass them. No malpractices are alleg- 
ed against any of the six examiners, 


7. Respondents 
presentation to the 3rd respondent 
alleged that the examiners have failed 
them deliberately by | changing their 
original grades awarded during the ex- 
aminations and thatthe results at the two 
examination centres were not finalised 
on the days on which the examinations 
were held, but they were manipulated 
on 13th January, 1981, after. all the ex‘ 
aminations were over, , The committee, 
during its enquiry, has examined vari- 
ous witnesses and has come to the con- 
clusion that the allegations made by 
respondents 5 to 8 have not been estab- 
lished. The members of the committee, 
without leaving the matter there, went 
further and came to the opinion that 
the practical. examinations have in- 
fluenced the. theory grading and vice- 
versa and have suggested cancellation 
of the practical examinations and re- 
conduct of the practical: examinations by 
‘taking the services of external exami- 
ners and the theory papers may be got 
revalued also by any two external exa- 
miners and the average of the marks 
in theory examinations. may be taken 
for the theory results. One of the sub- 
missions made on behalf of the appel- 
lants is that the Committee went be- 
yond the limits of the enquiry which 
they were required to make. When 
once the Committee found that none of 
the allegations made by respondents 5 
.to 8 have been established, the Com- 
mittee should not have taken upon them- 
selves . the responsibility to indicate 


. anything further as to how the Univer- 


sity should deal with the results already 
sent to. it by the examiners, In making 
those observations . requiring a revalua- 
tion of. theory papers and a. re-examina- 
tion in the practicals,. the Members of 
the Committee have exceeded their 
furisdiction. Even.. assuming that. the 
Members. of the Committee had the 
need to make any such recommenda- 
fions, the Court has.to be satisfied whe- 
ther there was any material gathered 
by the Committee which warranted the 


` making of such. recommendations, . Dr. 
Y. R. Reddy, the Dean of the 


5 Faculty 
of Medicine: was: examined by the 
Committee and his statement is that six 
examiners in. this case have conducted 
with 
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the normal . procedure. .To a similar 
effect was the statement given before 
the Committee by Dr. Seetha, the 


Chairman of the Board of Examiners 
and also by Dr. Kurshida Begum, Dr, 
Lokabai and Dr. Savitri, the other in- 
ternal examiners. Dr. Bhaskar, the 
Principal of the Gandhi Medical Col- 
lege has also made a statement that as 
Chief Supervisor, he conducted the 
theory examinations. and during the 
practicals also, no complaint was alleg- 
ed and all the practical examinations . 
were conducted properly in accordance 
with the normal procedure. All thesa 
persons who are interested in maintain- 
ing the high academic standards have 
given a consistent account as to how each 
individual examiner assesses the perform- 
ance of each candidate and how at the 
end of the examination, the examiners 
confer with each other and arrive at a 
consensus of the grade to be awarded to 
each individual student in each of the 
subjects. Dr, Lokabai in her statement 
would appear tc have suggested that an 
effective system of grading should be in- 
troduced for future observance in terms 
of which, each individual examiner may 
give numerical marks and the final 
grading could he in letters 'A’, ‘B’ or 
© according to the performance of 
each of the candidates, Dr. Savitri has 
put forward. the idea that each exami- 
ner should evaluate the theory paper 
and send it to the Chairman or Control- 
ler of Examinations who, after making 
an average, give the relative grading 
‘and the grading of practicals should .be 
separated from theory and the same 
sent to the Chairman or Controller for 
average and awarding the final grades, 
Some of the failed candidates gave 
statements that the results were finalis- 
ed on 13th and not on 12th, but none of 
them have any personal knowledge as 
to when exactly the results were finalis- 
ed though they are sure that the ex- 
aminers met on 12th evening and were 
conferring with each other till late in 
the evening. No .witness had made any 
statement that the’ practical examina- 
tions have influenced the theory grad- 
ing and vice-versa in the examination. 
Under Rule 10 of the Rules and Regula- 
tions for the award of Post Graduate 
Degree it was laid down: 


` “Marks shall not ordinarily be assign- 
ed to any part of thé examination, but 
the examiners concerned shall confer 
after. the: examination ‘is complete, and 
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shall report whether the candidate has 
‘passed with’ Honours’, ‘passed’ or - fail- 
ed’”, - 


8&. Respondents 5 to 8 have, in sup- 
port of their representation, relied upon 
the personal record maintained by Dr. 
Padma Rao in-which corrections do ap- 
pear to have been made, The six.appel- 
lants were respectively having their 
hall ticket Nos. as 4533, 4527, 4532, 4409, 
4526 and 4412. On. a comparison made 
of the private sheet maintained by Dr. 
Padma Rao and the final result sheet, 
it looks to us that as against the origi- 
nal grading given by Dr. Padma Rao to 
the Ist appellant, she has noted the re- 
vised gradings as were arrived at on 
conferring in that private sheet. It 
was similar with regard to the appel- 
lants 2 and 3. With regard to the 4th 
appellant, it was also similar except that 
Dr. Padma Rao noted her relative grad- 
ing in the short case for Gynaecology 
as ‘A’ when the grading on consensus 
was 'B’. The grading was suitably cor- 
rected in the personal sheet so as to 
be in line with the grading in the result 
sheet so far as appellants 5 and 6 are 
concerned, It is the common case that 
if in any one of the papers any candi- 
date got ‘C’ grade, that candidate would 
fail. The sheets maintained by the 
other external examiner also indicate 
the corrections which they were mak- 
ing and in the nature: of things, the 
corrections in the grading would: have 
been made as a result of conferring 
with one another and: it: is this practice 
that has been. prevailing all along. The 
Committee would appear to have ques- 
tioned the examiners as to the need 
for. making such alterations and the ex- 
aminers ‘have all stated that such 
changes are a natural phenomenon when 
after each examiner gives a grading, 
they confer and made a final assess- 
ment. Evidently because of some grie- 
vance expressed by the candidates, the 
examiners have stated before the Com- 
mittee that in future each examiner 
would send the grading given by him 
or her separately to the Chairman or 
Controller of Examinations who may 
take upon himself the responsibility of 
arriving at an average and give the 
grading. It was to facilitate the strik- 
ing of an average that the suggestion 
would appear to have been made to 
give in future numerical grading in- 
stead of alphabetical grading. We are 
concerned with the procedure prevail- 
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ing in January 1981, when the examina- 
tions were held. The grading was given 
by all the examiners in accordance with 
the prevailing rules and the then exist- 
ing practice, If according to the Com- 
mittee respondents 5 to 8 have not esta- 
blished any of the allegations made by 
them against the examiners and when 
the grading was done in accordance 
with the rules and practice existing by 
the date of the examination, the com- 
mittee had no material before it to have 
arrived at any opinion that the perfor- 
mance of the candidates in practical 
examinations has influenced their theory 
grading or vice-versa, Our learned bro- 
ther would appear to have felt that the 
alterations made in the personal sheet 
maintained by Dr, Padma Rao and Dr 
Sheela Rajarathnam showed over-writ- 
ings and alterations and in the sheet 
maintained by Dr. Padma Rao, some 
remarks were made “theory?” and these 
afforded sufficient material for the Com- 
mittee to have come te the conclusion 
that the practical examinations have 
been influenced by the theory grading 
and vice versa, We are unable to agree 
with this reasoning, especially when 
neither Dr. Padma Rao nor Dr. Sheela 
Rajaratnam has been asked by the 
Committee to explain the circumstances 
in which the over-writings and altera- 
tions appear in the personal ‘sheets 
maintained by each of them. In fact, 
the other examiners have all explained 
how such over-writings and alterations 
come to appear in the personal sheets 
and they have stated in clear terms 
that the performance of the candidates 
in practicals or orals did not influence 
the theory grading or vice-versa. Our 
learned brother has also observed: 


“As per rules, the theory grading 
should not be influenced by the perfor- 
mance of the candidates in practical or 
„oral and vice-versa and the practical 
examinations are, therefore, vitiated”, 


‘9. These observations run counter to 
the terms of Rule 10 which we have 
extracted above. The examination is 
evaluated as a whole with reference to 
the performance of the candidate in 
each of the parts, The members of the 
Committee had no material before them 
to have come to the conclusion that the 
theory grading of any of the candidates 
was influenced by their performance in 
the practicals or orals. True, that in 
the gradings given by Dr. Seetha, Dr. 


” 
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Khursheeda Begtim and Dr, Savitri, no 
such alterations or. over-writings were 
found. It could’ be for the reason, that 
those three examiners did not want to 
incorporate the final consensus arrived 
‘at by the examiners in the personal 
sheets maintained by them for each 
candidate, The omission on their part 
to show in personal sheets maintained 
by them the final evaluation made by 
all the examiners: together becomes ir- 
relevant when it is admitted that all 
the examiners conferred and signed 
the results sheet, giving the gradings 
to each of the candidates as mentioned 
jn that results sheet. The alteration 
made by Dr. Padma Rao-in the personal 
sheet regarding the candidate to whom 
the prize was to be awarded also stands 
to be explained on the same reasons as 
we have given above. As between the 
candidate with Roll No. 4526 and the 
candidate with Roll No. 4533, the for- 
mer got three ‘B’, grades, whereas the 
latter got only two ‘B’ grades, the rest 
being ‘A’ grades. It was evidently be- 
cause of the higher grade which the Ist 
appellant scored in the examination the 
examiners would have decided that the 
prize should go to her. The appellants 
in this case were declared by the exa- 
miners to have passed their M. D. exa- 
mination. It will be most unjust and 
inequitabie to require them to appear 
again for freshly conducted practical 
examination and to have their theory 
` papers evaluated over again by two ex- 
ternal examiners when there is no mal- 
practice even alleged against them and 
when their examination result has been 
decided by the examiners in - accor- 
dance with the rules and established 
practice prevailing at the’ time they sat 
‘for their examination. ~ 


10. The cancellation of the examina- 
tion was ordered by the. Vice-Chancellor 
without giving ‘any show. cause -notice 
to the appellants. Our learned brother 
felt that the issue of such show cause 
notice is not desirable nor necessary as 
the record itself clearly demonstrated 
the material on the basis of which the 
Committee recommended the cancella- 
tion of the examination’ and for the fur- 
ther reason that the Vice-Chancellor of 
the University has not charged any can- 
didate with unfair. means so that the 
candidate could claim to defend himself. 
Our ‘learned brother found support for 
this view on the decision of the Supreme 
Court in Bihar S, E, Board v, Subhas 
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Chandra (AIR 1970 SC 1269) (supra). That 
was a case -where the Examination Board 
was satisfied that a vast majority of 
the examinees at a particular centre have 
adopted unfair means. When, as in 
this case, nothing is alleged against the 
appellants that they- have indulged in 
any malpractices, it is all the more im- 
perative for. the Vice-Chancellor to have 
issued them a., show cause notice why 
the examination should not be cancell- 
ed, It is not correct to say that because 
nothing is alleged against the appellants, 
there was no need for the Vice-Chan- 
cellor to have issued a show cause 
notice when for no fault attributed to 
them, the examination at which the ap- 
pellants sat was ordered to be cancelled, 
We have, in the preceding discussion, 
observed that the Enquiry Committee 
was not called upon to make any re- 
commendations and the recommenda- 
tions made by it are not based 
on the evidence adduced before 
it. The private sheets maintained by 
the examiners do not form part 
of the (examination record expect- 
ed. of . the individual examiners 
to be maintained. The final results 
sheet is the only examination record 


_ which was expected of the examiners 


to be maintained. Such a final results 
sheet was in fact sent by the examiners 
to the University and no alterations are 
found to have heen made by the exami- 
ners in that final results sheet: What all 


remained for the University was to for- 


ward the same to the results committee 
for its approval. When, therefore, no 
opportunity whatsoever was given to 
the appellants in this case to show 
cause why the examination should not 
be cancelled, the principles of natural 
justice. are violated and the observations 
made by the Supreme Court in Board: 
of High School and Intermediate Educa- 
tion, U. P. v. Ghanshyam Das Gupta 
(AIR 1962 SC 1110) become more appo- 
site. In Mohindar Singh Gill v. Chief 
Election Commissioner, New Delhi (AIR, 
1978 SC 851), the Supreme ‘Court after 
noticing Ghamshyam Das '`Gupta’s 


- case (supra) and.Subhas Chandra’s case 


(AIR 1970 SC 1269) (supra) referred to 
above, observed (at pp. 879, 881) :— 


“Even in the case of . university exa- 
minations, it is not a universal rule that 
notice need not be given. Ghanshyam 
Das Gupta’s case illustrates this aspect. 
Even there, when’ an examination result 
of. three candidates -was cancelled. the 
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Court imported natural justice. It- was 
said that even if the enquiry involved 
a large number of persons, the commit- 
tee should frame proper regulations for 
the conduct of such enquiries but not 
deny the opportunity. That case was 
distinguished in Subhas Chander, the 


differentia being that in one case the 
right exercised was of the examining 
body to cancel its own examinations 


since it was satisfied that the examina- 
tion was not properly conducted........... ‘ 
Fair hearing is thus a postulate of deci- 
sion making cancelling a poll, although 
fair abridgement of that process is per- 
missible. It can be fair without the 
rules of evidence or forms of trial. It 
cannot be fair if apprising the affected 
and appraising the representations is 
absent. The philosophy behind natural 
justice is, in one sense, participatory 
justice in the process of democratic 
rule of law”, 

In Swadeshi Cotton Mills v. Union of 
India, (1981) 1 SCC 664: (AIR 1981 SC 
818) the Supreme Court had again ob- 
served that the non-observance of the 
principles of audi alteram partem vio- 
lates the impugned order. As the im- 
pugned decision of the Vice-Chancellor 
was-based on the recommendations of 
the Committee and the appellants were 
not given any opportunity either by the 
Committee or by the Vice-Chancellor 
to show cause against the cancellation 
of the examination, the principles of 
natural justice have been violated and 
the same have to be set aside. 


11. In the view we have taken, it is 
not necessary to deal with the other 
submissions made by Mr. Waghray. 
However, we have briefly noticed those. 
other submissions and given reasons for 
not accepting the following submissions. 
made by him. 


12. The first subsidiary submission 
made is that the results in all the other 
M. D. and M. S. examinations held by 
the University where similar evaluation 
process was involved have been an- 
nounced and in applying different stand- 
ards so far as the M. D. examination in. 
Gynaecology and Obstetrics is concern- 
ed, the University has violated Art. 14 
of the Constitution. No 
were made to the University regarding 
the manner in which the examinations 


in other. Post Graduate specialities were 


conducted by the University. The ne- 
cessary facts to support the discrimina- 


M. Sushma v. Osmania University 


complaints | 
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tion alleged by Mr, . Waghray are not 
made available before us. Im the ab- 
sence of such material, this submission 
ee by Mr. Waghray has to be reject- 
ed, f > 

13. The second subsidiary submission 
is based. upon the personal inconveni= 
ences of some of the appellants for again 
preparing themselves to sit for a fresh. 
practical examination. If on merits the 
appellants cannot succeed, they cannot 
also succeed bacause of the personal 
difficulties which some of them may be 
having in sitting again for the practical 
examination. In passing however, we 
must observe that the scheme of Rule 10 
referred to above does not contemplate 
the practicals being evaluated separate- 
ly. The evaluation of a candidate is re- 
quired to be made, taking the examina- 
tion as a whole and not piecemeal. If 
the University wants to adopt such eva- 
luation to be made on a piecemeal basis, 
it has to amend the rules properly be- 
fore requiring the examinees to sit for 
any part of such composite. examina- 
tion. 


14, The power of the Vice-Chancel- 
lor to have appointed a Committee to 
go into the allegations made by respon- 
dents 5 to 8 is not disputed. Mr. Wagh- 
ray has, however, disputed the power 
of the Vice-Chancellor to cancel the 
examination. Section 14 of the Osmania 
University Act which provides for the 
powers and duties of. the Vice-Chancel- 
lor has also provided a power to the 


_ Vice-Chancellor to take such action as 


when he considers 
immediate action desirable, the only 
limitation being that he shall report 
such action to the authority concerned. 
Section 21 of the Osmania University 
Act constitutes the Syndicate of the 
University the authority to conduct 
university examinations and to approve 
and publish the results thereon. In the 
counter filed by respondents 1 and 3, it 
was averred and it is not disputed, that 
the Vice-Chancellor had, in this case, 
placed the matter before the Syndicate 
and obtained. its approval of the action 
taken by him.. Being so, the action of 
the Vice-Chancellor in cancelling the 
examination cannot be impugned for 
want of jurisdiction. Our learned bro- 
ther has, after considering the relevant 
provisions of the Osmania University 
Act and the statutes, ordinance and rè- 
gulations relating to the Osmania. Uni- - 
versity, rightly come to the conclusion 


may be necessary, 
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that the action of thé © Vice-Chancellor 
cannot be impugned on the ground of 
want of jurisdiction, ae . 

15. The appellants having succeeded 
on the merits, it remains for us to con- 
sider the form in which we should grant 
the relief to them. In the writ petition, 
the prayers sought were that the Uni- 
versity may be directed to publish the 
results of the examinations on the basis 
of the performance of the students at 
that examination and to declare the 
action of the 3rd respondent in cancell- 
ing the said examination and in propos- 
ing to hold a re-examination as ilegal 
and void. We have given earlier our 
reasons for holding that the order can- 
celling the examination and the- notifi- 
cation made for holding a fresh practi- 
cal are illegal and, therefore, there will 
be a declaration to that effect. Under 
the relevant ordinance No. 7, the result 
of the university examination shall be 
approved and published by the Results 
Committee. The final results sheet has 
still to be approved by the Results Com- 
mittee before the said Committee can 
be directed to publish the results there- 
of. The Court cannot usurp the func- 
‘tions of the -results committee, We, 
therefore, direct the Universtiy to place 
the final results sheet before the results 
committee and publish the results 
thereof, after the results committee 
approved of the same. 

16. The writ appeal is accordingly 
allowed, granting the declaration and 
direction in favour of the appellants as 
indicated above. We direct the parties, 
in the circumstances, to bear their re- 
spective costs in this writ appeal. Advo- 
cate’s fee Rs. 150/-. 

17. K. M. R. J. & P. R. R, Ju— Oral 
request for leave to appeal to the 
Supreme Court has been made. We do 
not consider that any substantial ques- 
tion of law, which needs to be decided 
by the Supreme Court, arises for deter- 
mination. Oral request is refused. 

Appeal allowed. 
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B. Ravinder Reddy, Petitioner v, Spe- 
cial Deputy Collector, Land Acquisition 
(Industries) Hyderabad, Respondent, 

Civil Misc. Petns. Nos. 5282 and 528 
of 1981, D/. 6-7-1981. - i 
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- B. Ravinder v. Spl. Dy: 


_ June, 1961, 
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Collector, L. A. (Industries) A, P. 381 


Land Acquisition Act (1 of 1894), Ss. 
34, 23 (2) — Compensation amount com- 
prises not only the market value of land 
but also the solatium — Interest is pay- 
able on compensation as determined 
under S. 23 which includes solatium — 
Hence interest is payable on solatium 
also, 

It is the duty of the Court to grant 
solatium as well as the interest if other 
conditions are satisfied. Thus interest is 


payable on solatium also, (Case law 
discussed). (Paras 2, 8) 
Cases Referred : Chronological Paras 
AIR 1975 Kant 95 5 
AIR 1973 SC 305 3 
AIR 1970 Andh Pra 139 (FB) 6 
AIR 1969 Andh Pra 55: (1969) 1 Andh 

WR (HC) 203 (FB) 7 
AIR 1968 Guj 1 4 
(1898) ILR 22 Bom 802 (FB) 4 

Upenderlal Waghray, for Petitioner; 
G. V. L. Narasimha Rao, for Respon- 


dent. 


ORDER :— The question we have to 
decide in these petitions is whether 
interest is payable on the solatium paid 
under the Land Acquisition Act? The 
lands of the petitioners were acquired 
in 1961 under the Land Acquisition Act, 
1894 (hereinafter called the Act). Pos- 
session of the lands was taken on 25th 
On a reference made to the 
Civil Couri under Section 18 of the Act, 
compensation was enhanced to Rupees 
2.25 paise per square yard. The State 
filed appeals in this Court. Myself and 
P. A. Chowdary, J., reduced the com- 
pensation to Rs. 1.75 per square yard. 
We held that the claimants were entitl- 
ed for interest at the rate of 6 per cent 
per annum from the date of taking 
possession of the lands by the Govern- 


ment, that is, 25th June, 1961 till the 
date of payment. In addition, we also 
held that the claimants were entitled 


for solatium at 15 per cent on the com- 
pensation amount. While . drafting the 
decree, interest was not calculated on 
the solatium by the High Court office. 
the claimants have filed 
these petitions to amend the decree by 
calculating interest on the solatium, 
These petitions are resisted by the State 
on two grounds: First, the decree had 
been prepared in accordance with the 
judgment and, these petitions for amend- 
ment of decree are not maintainable. 
Secondly, the claimants are not entitled 


for interest: on solatium. i : 
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2. In order to appreciate the main 
question, it is necessary to refer to the 
relevant. provisions of the Act. See, 23 
deals -with the matters. ta be considered 
in. determining compensation. Swb-sec- 
tion. (1) of that -Section says that: in 
determining the amount of © compensa- 
‘tion to be awarded for the land acquir- 
ed under the Act, the Court -shall take 
into consideration. the ‘six matters. men- 
tioned therein. The first is the market 
value of the.land at the date of the 
publication of the notification under sub- 
sec. (1) of S. 4. The others relate to dam- 
age sustained on account of acquisition. 
Sub-sec, (2) of Section 23 provides that 
in addition to the market value of the 
land as above provided, the Court shall 
in every case award: a sum of fifteen 
per centum on such market value. in 
consideration. of. the -eompulsory nature 
of the acquisition. Thus, the compensa- 
tion amount comprises, not only the 
market value of the land, but also the 
solatium, Section 28 provides, that if 
the sum which, in, the opinion of the 
Court, the Collector ought to have 
awarded as compensation, is in excess 
of the sum which the Collector did 
award as compensation, the- award: of 
the Court may direct that the Collector 
shall pay intertst. on such excess at the 
rate of six per cent per annum .: from 
the date on which he took possession of 
the land to the date of payment of such 
excess into Court. Section 34 provides, 
that when the amount of such compen- 


. sation is not paid or deposited . on or. 


before taking possession of the- land, ` the 
Cołiector shall pay the amount awarded 
with interest thereon at the rate of six 
per centum per annum from the time 
of taking possession until it shall have 
been so paid or deposited. Thus, inter- 
est is payable on compensation ‘as. deter- 


mined under Section 23, which includes: 


solatium. If so, 
eins also, 


3. In Union of India > v. Ram “Mehar, 
AIR 1973 SC 305, it has been’ held by 
the Supreme Court that - compensation 
and market value ‘are distinct éxpres- 
sions and have been used as such in the 
Acquisition Act, and compensation con- 
sists of the market value of the land 


interest is cecal on 


‘and the sum of fifteen per cenf on such 


market value, which is stated to be the 
consideration for the compulsory nature 
of the acquisition: It means compensa- 
tion includes solatium. ` 
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_ therefore, - 
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4, In Maganbhai v, Collector, District 
Mehsana, AIR. 1968 Guj 1, this question © 
directly arose for consideration. After 
referring to Section 34 of the Act, a 
Division Bench of Gujarat High Court i 
held: (at p. 2). - . 

“The interest has to be isida on 
the amount of such compensation: and 
the termi’ “such compensation” would 
obviously relate to the words “amount 
of compensation” referred to in: Sec. 23 
of. the Act. Again -the words “the 
amount awarded with interest thereon” 
make it abundantly clear that what is 


Tequired ‘to be paid by way of. compen- 


sation is not only the market value of 
the land but also the amount by way 
of: solatium - contemplated -in sub-sec- 
tion (2) of Section 23 of the Act. It is 
the combination- of both that makes the 
compensation to -be awarded to the 
claimants in respect of the lands ac- 
quired and therefore, the interest to be 
paid - would be on the entire amount 
awarded ‘though no doubt from the date 
when the possession was taken over till 
the amount is paid or deposited, In a 
case of Nilkanth Ganesh Naik v.- Col- 
lector of Thaña, (1898) ILR 22 Bom 802 
(FB), the éxpréssion “amount awarded” 
has been referred to as meaning the 
amount of. compensation ` awarded for 
the land along with the statutory allow- 
ances as provided: in Section 23 (2) and 
that it is on the aggregate amount’ that 
inférest will ‘have to ‘be paid.” It is 
obvious that the claimants 
would’ be entitled to interest on the 
amount awarded by. way of solatium. at 
the rate of 15 per cent over the mar- 
ket value of the: property,” ` 


. 5. In G.. Venkatesh v. Spl. L. A. or- 
cer, Bangalore, AIR 1975 Kant 95,` 
was held 'by a Division Bench of. F 
Karnataka High Court, that compensa- ~ 
tion ‘includes; market value, and the 


‘solatium at 15 per cent, that under Sec- 


tion 34° interest is, ‘allowed on - the, 
amount of compensation not paid or de- 
posited before taking possession of land, 
and. since solatiùm is also included in 


. the ‘amount of compensation, the claim- 


ant is entitled to get interest on the 
amount of compensation from the date 
of taking: possession of. the-.land till the 
payment is made. : 

6. In K. A. Swamy v. Land Acquisi- 
tion Officer, AIR 1970 Andh Pra 139 (FB) 
it has been held by a Full Bench of 
Andhra Pradesh High Court, that under 
Land Acquisition Act, ` while ` solatium 
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under Section 23 (2) may form part of 
the compensation to be awarded by ‘the 
Collector ‘under Section 11;: it does not 
form part of the award which the™\Court 
has to pass under Section 26, ‘though it 
is required under Section 23 {2) :to add 
15 per cent’ on. the amount of market 
value awarded -by it, which will be in 
the naturé - of a directiori to the Col- 
lector to pay the amount: just. in the 
*‘ same way as he. is directed to pay inter- 
est. The award’ which , is the subject 
matter of ‘the appeal to the High Court 
under Section 54 is the award . under 
Section 26. ' to . 


1, In R. D.’ Suryanarayana Rao .Vs 
R. D. O, Guntur, . (1969) 1 Andh WR 
(HC) 203: (AIR 1969 Andh Pra 55) (FB), 
it was held by a Full Bench of the 
Andhra Pradesh High- Court, that com; 
pensation can only be computed in the 
manner laid down in Section 23 (1) 
which doesnot include interest either 
under Section 34- or ‘on the excess 
amount awarded by: the Court over that 
- awarded by the Collector: ‘under Sec- 


tion 28. Since interest is not included 
in compensation no court-fee meed be 
paid on it^ ee MO : 


8. Thus; in’ view of these two deci- 
sions, it becomes clear that it is the 
duty of the Court to grant solatium as 
well as the interest if other conditions 
are satisfied. For. these reasons, we hold 
that interest is:-payable on solatium 
also. IAN oN ii la : 


9. It was submitted by the learned 
counsel“ for the respondent that the 
remedy of the petitioner was only to file 
a petition for review, but not a petition 
for amendment of the decree. It is: pure- 
ly a technical objection, Without even 
the claimant asking. for it, the . Court 
should have awarded interest on the 
statutory solatium. We can give such a 
direction under. Section 151, C. P.C., in 
order to secure the ends ‘of justice 


10. Accordingly, the . petitions are 
allowed, and the office is directed to 
calculate interest on solatium also and 
include it in the decree. ; : 


Petitions allowed. 
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‘AIR 1981 ANDHRA PRADESH 383 . 
~ -31 “MADHAVA REDDY, J. 

'- A; Mallayya, Petitioner v.’ Licensing 


Officer-'(R, T 0O); Karimnagar, Respon- 
dent, f ie f 

Writ*Petn,. No, 1416 of 1978, D/- 16-6- 
1981, 6 > i : 


+ Motor Vehicles Act (4 of 1939), S. 42 
(3) (m) — Exception under — ‘Floods’ 
— Vehicle plied on unauthorised route 
due to flooding of channels onm permit- 
ted route Channels flooded due to 
construction of dam by human agency 
~— Held deviation was covered by ex- 
ception, _ notwithstanding that flooding 
was not a natural calamity, 


- To determine whether a particular - 
channel is flooded or. not, what has to 
be found is whether the level of. the 
water has risen above the normal level 
so‘ as: to obstruct the flow of vehicle 
traffic and. rendering. the road unusable 
at that point. Whether that flooding is 
due to natural causes or due to the rise 
in the level of the reservoir. (into which 
the channel empties) consequent upon - 
the construction of a dam by ‘human 
agency or whether it is due to heavy 
rains, is immaterial, The mere fact that 
the words. .‘flood, earthquake” are fol- 
lowed by. the expression ‘natural cala~ 
mity”, it does not mean that the word 
‘flood has to be treated as a natural 
calamity.- „As the obstruction prevents 
the operator of the stage carriage to ply 
on the route permitted, it is sufficient 
to entitle him to take the deviation. 
Such a deviation from the route is cov- 
ered by the exception provided in Sec- 
tion 42. (3) (m). (1894) I Ch D 431 and 
(1881-82) 7 App Cas 694, Refd. 


ea fat (Para 10) 
Cases: Referred : Chronological Paras 
(1894) 1 Ch D 431: 69 LT 791 : 10 TLR. 
‘94, Stretton’s Derby Brewery Com- 
. pany v.: Meyor of Derby © . 9 
(1881-82) 7 App Cas 694, Countess of _ 
- Rothés v. Kirkcalady Water Works 
- Commissioners : 8 
E, P. K. Sikhamani, “for Petitioner; 
Govt. Pleader for Transport, -for Re- 
spondent, : : f 
ORDER :— This is a petition under 
Article 226 of the Constitution of India 
to quash the demand notice No. 5476/ 
A4/77 -dt. 22-2-1978 issued by 
Regional Transport. Officer, Karimnagar, 
in’ respect of vehicle No. ADB 3304 for 
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plying it on` an unauthorised - route 
which attracts the higher rate of tax at 
Rs, 135/- per seat per quarter, A sum 
of Rs. 2,601/- was demanded under the 
impugned notice. ; 

2. The petitioner’s vehicle. ADB 3304, 


which was permitted to ply as a stage 
carriage on route Karimnagar to Jagtial 


viz, Anthergaon, Potharam, Ramanna- 
pet, © Mallial, Thakkallapalli, Narasinga- 
pur, Kachapur, Thurkalamaddikunta, 


was found, on being checked by the Re- 
goinal Transport Officer, Karimnagar, at 
47/4 K. Ms, on Karimnagar Jagtial 
road, to be proceeding from Jagtial to 
Mallial.- The petitioner was asked ‘to 
show cause why an amount of Ru- 
pees 2,601/- should not be collected from 
him towards the difference of tax for 
plying the vehicle on an unauthorised 
route. In his representation the peti- 
tioner stated that the channels flowing 
into Pochampad Project reservoir be- 
tween Potharam and Ramannapeta vil- 
lages had been flooded and the level of 
the water had risen so high that. vehi- 
cles could not ply on that portion of 
the route and in order to reach Karim- 
nagar from Jagtial, the vehicle had to 
take a deviation, As the channels were. 
flooded for a major part of the year 
due to the progress of the construction 
on Pochampad Project, he applied for 
variation of the route on 10-5-1976 via 
Mallial. The Motor Vehicles Inspector, 
Karimnagar, inspected the said route 
and submitted his report on 17-9-1977 
confirming the facts averred by the 
petitioner and recommending variation 
of the route. He opined that the vehicle 
cannot be plied on the permitted route 
in view of the feeder channels being 
flooded and therefore the deviation of 
nearly 5 K.Ms. had ' perforce to be 
taken. That pétition for variation of the 
route was pending when the check was 
made and based on that, the show cause 
notice was issued, The Regional Trans- 
port Officer while not disputing that the 
channels were flooded and the devia- 
tion was necessitated, confirmed the dè- 
mand on the ground that there was in 
fact deviation from the permitted route. 


3. In this writ petition- Mr. Sikha- 
mani, learned counsel for the petitioner, 
contends that the deviation from the 
permitted’ route’ taken by the peti- 
fioner’s vehicle was necessitated’ due ‘fo 
floods in the channels cutting across 
the permitted route and the deviation 
taken in those circumstances cannot “be 
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ALR, 


treated as plying on an - unauthorised 


. route.. According to him, that is.a mat- 


ter covered by Clause (m) of sub-sec- 
tion (3)..of Section. 42 of the Motor 
Vehicles Act. a 

4. Section 42 (1) enjoins that no 
owner`of a transport vehicle shall use 
or permit the use of the vehicle in any 
public place save in accordance with 


‘the conditions of the permit granted or 
State ` 


countersigned by a Regional or 
Transport Authority or the Commis- 
sioner authorising the use of the vehicle 
in that place in the manner in which 
the vehicle is being used. Section 42 (3) 
however, provides for certain exceptions. 
Clause (m) of sub-section (3) of Sec- 
tion 42° is one such exception which 
reads as follows : 

“Sub-section (1) shall not apply to 

any transport vehicle which, owing to 
flood, earthquake or any other natural 
calamity, is required to be diverted 
through any other route whether within 
or outside the State, with a view to en- 
abling it to reach ‘its destination”. 
It is common ground that on the day 
when the petitioner’s vehicle’ took the 
deviation, the channel feeding Pocham- 
pad Project reservoir was flooded with 
water and the level of the water had 
risen so high that it could not be nego- 
tiated. The petitioner’s vehicle, which 
had started at one of the termini of the 
permitted route i.e., Jagtial, in order to 
reach the other terminus i.e., Karim- 
nagar, could not cross that channel at 
the permitted point on the route. But: 
the passengers in the vehicle whose de- 
stination was Karimnagar or other 
points on the said route beyond the 
channel ‘had to be transported by this 
vehicle’ and hence that vehicle had to 
necessarily take the deviation. It is’ at 
this deviation that the vehicle was 
checked. Whether the diversion taken in 
these circumstances, constitutes plying 
on an authorised route or plying in the 
circumstances covered by ‘the exception 
provided in Clause (m) of sub-sec, ‘(3) 
of Section 42 is the question. 

5. It is argued by the learned Gov- 
ernment Pleader that the rise in the 
water’ leve] or flooding of the channel 
was on account of the construction of 
the Pochampad Project and therefore it 
cannot be deemed to be ‘flood’ or 
‘natural calamity’ so as to attract the 
exception 
sub-section (3) the 


of Section 42 of 


` Motor Vehicles “Act. He argues that the 


word -‘flood’ takes only one caused by 


contained in Clause (m) of ` 


emi 
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heavy rains or due to natural causes. 
He points out that inundation of the 
channel is not on account of any natu- 
ral calamity but on account of the con- 
struction of the Pochampad Project by 
human agency. The rise in the water 
level of the channel is not due to 
heavy rains but on account of the water 
of the channel not being able to empty 
itself in the reservoir, 


6. ‘Flood’ as ordinarily understood 
is no doubt caused due to heavy rains. 
But the word ‘flood’ does not connote 
merely torrent of water as a result of 
heavy rains or downpour. Filling of a 
tank, whether with water or petrol, is 
also termed as ‘flooding’ the tank, which 
merely means filling up. Even when 
there is normal rain the stream or 
channel may, at a particular point, be- 


‘ come ‘flooded’ on account of obstruction. 


to the free flow of water in the stream. 
The obstruction to the stream. may be 
due to natural cause or due to project 
works carried on by human agency. If 
that obstruction results in abnormal rise 
in the level of tha water in the chan- 
nel,, one should think the channel is 
flooded, The word ‘flood’, which has 
various connotations, has, therefore, to 
be understood in the context in which 
it occurs, 


7. In Stroud’s Judicial Dictionary, 
4th Edition, Vol, 2, at page 1064, the 
‘flood’ in the context of damages result- 
ing “from any bursting or flood, or es- 
cape of water from any reservoir” was 
held to include damages occasioned by 
the flood waters from a reservoir, no 
matter how such flood was caused, even 
if it be by an extraordinary rise of the 
waters of a stream flowing into the re- 
servoir, 


8. In Countess of Rothes v. Kirkca- 
lady Water Works Commissioner, (1881- 
82) 7 App Cas 694, compensation was 
claimed for the damage caused. by the 
letting out of the water through a waste 
weir into the water course continuously 
when there was extraordinary rainfall. 
Although there was no failure or insuffi- 
ciency of the works and no negligence on 
the part of the concerned, the Court held 
that the Countess was entitled to com- 
pensation for damage by flood waters 
from the reservoir, no matter how 
caused, Though the water was discharg- 
ed from the reservoir, which was con- 
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structed by human agency, it was held 
to be a ‘flood’ in that context, 


9, In Stretton’s Derby Brewery Com- 
pany v. Mayor of Derby, (1894) 1 Ch D 
431, a case where a municipal corpora- 
tion made a sewer under a road within 
their district in the year 1855, many 
years afterwards the owners of the pre- 
mises abutting on the road erected a 
brewery, and in pursuance of Section 21 
of the Publie Health Act, 1875 or the 
corresponding section of the Sanitary 
Act, 1866, connected the drainage of the 
brewery cellars with the sewers. In 
1891, 1892 and 1893 the cellars were 
damaged by floodings. The floodings 
arose by reason of the large increase in 
recent years in the number of buildings 
draining into the sewer, when very 
heavy fall of rain occurred, while the 
sewer was too small to carry off the 
influx of water, and the pressure forced 
the contents of the sewer through the 
connections into the cellars, The ‘flood- 
ing’ in the aforesaid case was not en- 
tirely the’ result of natural causes. Yet, 
it was deemed to be ‘flooding’ of the 
sewer. 


10..In my view, in order to deter- 
mine whether a particular channel is 
flooded or not, what has to be found is 
whether the level of the water has 
risen above the normal level so as to 
obstruct the flow of vehicle traffic and 
rendering the road unusable at that 
point. Whether that flooding is due to 
natural causes or due to the rise in the 
level of the reservoir (into which the 
channel empties) consequent upon the 
construction of a dam by human agency 
or whether it is due to heavy rains, is 
immaterial, Flooding in such situations 
may not be a serious natural calamity. 
The mere fact that the words “flood, 
earthquake” are followed by the expres- 
sion “natural calamity”, it does not 
mean that the word ‘flood’ used in that 
context has to be treated as a natural 
calamity. In the context of Clause (m) 
of sub-section (3) ‘of Section 42, the 
word ‘flood’ must be understood as such 
abnormal rise in water level of a chan- 
nel as is sufficient to obstruct the ply- 
ing of the vehicle at that point on the 


permitted route. As the obstruction pre-|, 


vents the operator of the stage carriage 
to ply on the route permitted, it.is suf- 
ficient to entitle him to take the devia-| 
tion. In my opinion, such a deviation 
from the route is covered by the excep- 
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ition provided in Clause (m) of sub-sec- 
tion (3) of Section 42. Consequently the 
petitioner cannot be deemed to have 
plied the vehicle on an unauthorised 
route so as to render him liable to pay 
any higher rate of tax or penalty. 
11. In view of the above discussion, 
order of the Regional Transport 
Officer imposing penalty of Rs. 2,601/- 
is quashed. This writ petition is accord- 
ingly allowed with costs, Advocate’s fee 
Rs, 150/-, ý 

` Petition allowed, 
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A. N. Dyes Corporation, Appellant v. 
State of Andhra Pradesh and others, 
Respondents, 

W. A. No. 4 of 1978, D/- 24-8-1981, 

‘Andhra - Pradesh Buildings (Lease, 
Rent and Eviction)’ Control Act (15 of 
1960), Section 26 — Order granting ex- 
emption to a building’ from 
of provisions of Act — Government is 
bound to give notice to tenant before 
exercising power. Decision of single 
Judge Reversed. (Constitution of India, 
‘Art. 226 — Natural justice). 

‘The order of the Government made 
under Section 26 of the Act. should be 
based on sufficient reasons, which when 
questioned before the High Court, must 
stand its scrutiny. If that be so, when 
the landlord makes an application for 
grant of exemption, inasmuch as if any 
application for eviction is made by the 
landlord before the Rent Controller, the 


, tenant has protection of the Act and 


| such a „protection is sought to be with- 


drawn, ` it is therefore but just and 
equitable that in such @ ease, the tenant 
should be given an opportunity to.make 
his representation before the protec- 


, tion given to him by the Act is with- 


drawn, ieas ig n (Para 6) 


On account of exemption being grant- 
ed, the protection given and/or benefit 


' conferred on the tenant by the Act are 
‘taken 
. civil; consequence. 


certain 


away, That results in 
appeal 


There is no 


. or revision provided’ against an order, 


made under Section 26 of the Act. A 


: pre-decisional opportunity should there- 


-. fore be given to the tenant so that he 


may make his representation. No dis- 
tinction can be made on the ground 
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that the order is an administrative order 
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G. V. R. Mohan Rao, for Appellant; 
‘Advocate General (for No. 1) and M/s, 
A, Venkataiah and P. Visveswara Rao, 
(for Nos, 2 to 5), for Respondents, 

. MADHAVA REDDY, J.:— The short 

uestion that arises for consideration in 

writ appeal is whether the exemp- 
tion granted under Section 26 of the 
Andhra Pradesh Buildings (Lease, Rent 
and Eviction) Control Act, 1960 (here- 
inafter referred to as ‘the Act’) in re- 
spect of building bearing Nos, . 3-4-249, 
250 and 251 situated at Gunj Bazar, 
Secunderabad, is vitiated for non-obser- 
vance of the principles of natural jus- 
tice, ` 
` 2. The respondents herein purchased 
the building bearing the above numbers 
for a sum of Rs. 1 lakh, It is their case 
that they spent a sum of over Rupees 
72,000/- for large scale improvements 
and alterations, It is their further case 
that they had purchased the building 
for their family business and for ex- 
pansion of that business, At the time 
of the purchasé, the tenants (writ peti- 
tioners) agreed to vacate the premises 
whenever the purchasers wanted, The 
respondents-landlords made substantial , 
additions and alterations in the other 
portion and requested the tenants to 
vacate so that additions and alterations 
could be made in the premises occupied 
by them so that they could expand 
their business. They accordingly re- 
quested the tenants to vacate, They 
then applied to the Government for 
grant of exemption of that building 
from the application of the 
of the Act on the ground they required 


Rom co ad 


provisions - 


r 
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the building for their family business 
and for expansion of the said business. 
‘The Government, after considering all 


the facts and circumstances, granted 
exemption under G. O, Ms, No, 270, 
General Administration (Accom,-A) 


Department dt, 2-4-1977, which is im- 
pugned in this writ appeal. The tenants 
of a portion of the building questioned 
the exemption by way of writ- petition 
which was dismissed by our learned 
brother Chennakesay Reddy, J. The 
Government order is attacked firstly on 
the ground that if the building in ques- 
tion is a new building to which the pro- 
visions of the Act do not apply, then 
the Government has no power to grant 
exemption under Section 26 of the Act 
and that (2) in any event, the exemption 
granted without notice to the tenants 
who were the persons affected by ` the 
order, is violative of the principles of 
natural justice and, therefore, unsus~ 
tainable. i 


3. So far as the first contention is con~ 
cerned, 
building is one constructed on or after 
26-8-1957, It is on that footing that the 
resporidents applied for grant of exemp- 
tion under Section 26 of the Act, If it 
was the case -of the respondents that 
_the building was one constructed after 
26th August, 1957, they would not have 
applied for exemption under Sec, 26 of 
the Act for the Act itself does not apply 
to buildings constructed after to 26th 
August, 1957, They would have straight- 
way terminated the tenancy by issuing 
notice under the Transfer of Property 
Act and obtained eviction of the appel- 
‘lants-tenants. In making the applica- 
tion under Section 26 of the Act, the 
landlords proceeded on the footing that 
notwithstanding the vast improvements 
made by them, the building was one 
constructed prior to 26th August, 11957, 
to’ which the Act applied, It is on that 
basis that the Government considered 
the application, The Government, in 
issuing the impugned Government order, 
has taken note of the fact that the 
building was purchased for a considera~ 
tion of Rs. 1 lakh and that major altera- 
tions and additions involving certain 
new constructions were made by the 
purchasers at a further huge cost of 
Rs. 72,462-41. But the Government did 
not come to the conclusion that on ac- 
count of these new constructions, the 
building had become a 'new building’ to 

which the provisions of the Act did not 
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apply. The Government merely observ- 
ed that the landlords have effected sub- 


stantial additions and alterations. In the 


next paragraph, the Government sought - 


_to exercise the power vested in it under 


Section 26 of the Act to exempt the 
building with a view to remove the 
doubt whether the provisions of the 
Act apply or not, If the landlords 
were to proceed to file an eviction peti- 
tion under the provisions of the Act, 
the tenants may, having regard to the 
additions and alterations, very well 
have taken an objection that it is a new 
building. On the other hand, . if the 
landlords were to file a suit for evic- | 
tion in a Civil Court treating it as a- 
new building, the tenants may well 


have raised objection that the build- ` 
ing is an old building, In: 
this situation to avoid all doubts,’ 


the landlords themselves made an ap- 
plication for grant of exemption under 
Section 26 of the Act, The Govern- 
ment, having regard to the faets and 
circumstances of the case, rightly con-. 
sidered it- to be an` old building and 
granted exemption- under Section 26 of. 
the Act. Even now, the tenants do not 
claim that it is a new. building. When 
that is the position, the exercise of 
power under Section 26 of the Act 
must be deemed to have been made only 
on the footing that the building’ in 
question is an old building. Neither 
from the facts nor from the wording 
of the Order can it be construed that 
the Government came to a conclusion 
that it is a new building and yet granted 
exemption under Section 26 of the Act 
We have no doubt that, as it stands, 
the building in ` question is an old 
building to which the provisions of the 
Act applied and the Government. was 
competent to exercise the power under 
Section 26 to exempt it from the opera- 
tion of all or any of the provisions of 
the Act. The first contention of the 
writ petitioner-appellant is -unsustaina- 
ble and is accordingly rejected, : 


4. The next -contention of the peti- - 
tioners-appellants is that as tenants of 
an old building, they were afforded pros 
tection by the Act against eviction by . 
the landlord, That protection has been : 


-withdrawn as a result of the exercise ' 


of the power vested in the Govern- 
Section 26 of the Act by 
exempting the building from operation 
of all the provisions of the Act. That 
vitally affects the rights vested in them 
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under the Act, It is argued . by Sri. 
G. V. R. Mohan Rao that the Govern- 
ment acted against all principles of fair 


play and natural justice in taking 
away the statutory protection afforded 
to the applicants by granting exemp- 


tion under Section 26 of the Act even 
without notice to them and without 
giving an opportunity to make a repre- 
sentation against withdrawal of the 
protection afforded to them by the Act. 
` Et is urged that on this ground alone, 
the impugned order deserves to be 
quashed, On the other hand, it is 
_ pointed out by the learned Advocate- 
General appearing for the landlord-re- 
spondents that the Government, in 
granting exemption under Section 26 of 
_.the Act, is acting purely in an admin- 
‘istrative capacity) and no civil conse- 
quences flow as a result of grant of 
‘exemption. Under the general law, the 
landlord is entitléd to seek eviction of 
the tenant by issuing notice of termina- 
tion of tenancy and if necessary, by 
filing a suit. The protection afforded to 
_ the tenants is only in respect of certain 
buildings constructed prior to 26th Aug., 
1957 and even among them, only the 
‘fenants of such buildings in respect of 
which the Government does not choose 
to exercise its power under Section 26 
of the Act, the protection from eviction 
and certain other benefits are afforded 
by the Act and the Legislature, in its 
- wisdom, has sought to vest the power 
in the Government to withdraw. the 
protection or benefit, having regard to 
the facts and circumstances of- each 
ease. When the Government withdraws 
such protection or benefit, in exercise 
of that statutory power, no civil right 
of the tenant is violated so as to re- 
quire the observance of principles of 
. natural justice before the power is so 
_ exercised. In this behalf, the learned 
` Advocate-General places strong reliance 
on the decision of the Madras High 
: Court in Dr. K. C. Nambiar v, State of 
\ Madras, AIR 1953 Mad 351, wherein 
specifically dealing with the exemption 
granted under the Madras Buildings 
(Lease and Rent) Control Act (25 of 
- 1949), Subba Rao, J., as he then was, 
» held-as under (at p. 352) :— 


“The act of the Government in ex- 
empting a building under Section 13 
from the operation of the Act is not. a 
judicial act. The power conferred on 
the Government under this section is 
very wide and does not depend upon 
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‘the Act 
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any prescribed objective considerations. 
They are not bourid to give 
Neither the section nor the rules fram- 
ed under the Act prescribe a judicial 
procedure for exercising the power con- 
ferred on the Government under the 


section. It is in the discretion of the 
Government to exempt a building or 
no as 


5. Reliance is also placed on the de- 
cision of that Court in Globe Theatres 
Ltd, v. State of Madras, AIR 1954 Mad 
690, wherein, while rejecting the conten- 
tion that exemption from operation of 
the Madras Buildings (Lease and Rent 
Control) Act (25 of 1949) is not violative 
of Article 14 of the Constitution and that 
that provision is not void, the Court 
observed (at p. 648):— ` f i 

“It would have been impossible for 
the Legislature to give an exhaustive 
list of cases in which it would be just 
and equitable to prevent the Act from 
applying. There may be cases in which 
the application of the provisions of the 


trol) Act, might amount to unreasonable 
restriction on the exercise of the right 
of enjoyment of property conferred by 
Article 19 (1) (£) of the Constitution.” 
In the course of the judgment, the 
Court observed (at p. 698):— 
“The policy and object ofthe. enactment 
have been sufficiently indicated so as 
to enable the Government to exercise 
the power conferred by Section 13 of 
(corresponding to Section 26 
of the A. P. enactment), in specific cases 
not inconsistent with and in furtherance 
of such policy and object, The discre« 
tion given to the Government is not, 
therefore, an unguided and arbitrary 


discretion, It is a guided and controlled ` 


discretion. Evidently, it is a discretion 
liable to be abused. But if it be shown 
in any given case that the 
has been exercised in disregard of the 
standard or contrary to the declared 
policy and object of the legislation or 
arbitrarily or mala fide, then such ex- 
ercise can be challenged and declared 
void under Article 14.” 

Thus, the vesting of the power in the 
Government to grant exemption was it~ 
self held to be valid and so long as the 
Government in granting exemption, did 
not contravene the policy and object of 
the enactment in exercise of that power, 
would not be violative of Article 14. If 
would, therefore, be necessary to Judge 
whether the particular order of the 
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discretion ` 
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Government granting exemption fur- 
thers the policy and object of the Gov- 
ernment. If that be the matter to be 
considered by the Government, it would 
have to be seen . how far the parties 
that may be affected one way or the 
other, should be given an opposes 
to be heard. 


6. In P. J. Irani v, State of PETA 
AIR 1961 SC 1731, the Supreme Court 
while holding that Article 226 
be available to set aside an order ex- 
empting certain premises, for reasons 
which did not fall within the purposes 
for which the power under Section 13 
of the Madras Buildings (Lease and 
Rent Control) Act was conferred, on 
the ground that it was discriminatory, 
observed that when no reasons are dis- 
closed by the order, the High Court 
was competent to call for the reasons 
which induced the Government to pass 
the order of exemption upon hear- 
ing the Government and finding that 
the reasons given by it in that case for 
granting exemption were not germane 
to the purpose or policy of the Act and, 
therefore, outside the power conferred 
on the Government by Section 13 of 
the Act, quashed the order granting ex- 


emption. Accordingly, the Supreme 
Court dismissed the appeal, It is thus 
clear from the above judgment that, 


the order of the Government made under 
S. 26 of the Act should be based on suf- 
ficient reasons, which when questioned 
before the High Court, must stand its 
scrutiny, If that be so, when the land- 
lord makes an application for grant of 
exemption,’ though under the ordinary 
law, a tenant may not have a right to 
resist termination of tenancy and evic- 
tion from a building covered by the 
Act inasmuch as if any application for 
eviction is made by the landlord before 
the Rent Controller, the tenant has pro- 
tection of the Act and such a protec- 
tion is sought to be withdrawn, then 
the tenant’s right secured to him under 
the Act is lost. As the tenant is directly 
affected by the order of the Govern- 
ment, he must be given an opportunity 
to submit the reasons or grounds which 
should also be taken into account by the 
Government before it exercises the 
power under Section 26 of the Act. The 
reasons which must support an order 
under Section 26 in order that it may 
be in accordance with the policy and 
object of the enactment, cannot be those 
that are stated by the landlord alone, 
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germane to the 
facts the landlord 


They must be reasons 
issue and whatever 
may place before the Government can 
best be met and contradicted only by . 
the tenant who is in occupation of the © 
building and is vitally interested in, 
Opposing the grant of exemption. It is 
therefore but just and equitable that in 
such a case, the tenant should be given 
an opportunity to make his representa- 
tion ‘before the protection given to him 
by the Act is withdrawn. This right of 
the tenant does not stem from any 
statutory provision or from any provi- 
sion of general law. But when the 
Legislature, in its wisdom, has given 
protection to and conferred certain be- 
nefits upon the tenant of a building to 
which the provisions of the Act apply, 
such a protection or benefit is as much 
a right vested in such a tenant as is 
conferred by the general law. If under 
the general law, the tenant cannot be 
evicted except after a valid. notice of 
termination and by a proper proceed- 
ing in a civil court, a tenant of a build- 
ing to which the Act applies has a 
further protection not to be evicted ex- 
cept in accordance with the orders of 
the Rent Controller under the Act sub- 
ject to orders made on appeal and re- 
vision as provided thereunder, This 
right is as much as a right which the 
tenant is entitled to claim as a tenant 
covered by the general law of Transfer 
of Property Act. The necessity to ob- 
serve principles of natural justice, in 
our view, extends and covers not 
merely express rights conferred under 
the Act, but are required to be observ- 
ed also where an existing rights is . 
sought to be taken away even in ex- 
ercise of a statutory power vested in 
any authority irrespective of. whether 
the order is administrative or quasi 
judicial, there is a duty to act fairly, 


7. In Maneka Gandhi v. Union of 
India, AIR 1978 SC 597 the Supreme 
Court observed thus {at p. 627):— 

Sivasa no distinction can be made 
TA an administrative and quasi- 
judicial proceeding for the pupose of 
applicability of the doctrine of natural 
justice. This position was judicially 
recognised and accepted and the dicho- 
tomy between administrative and 
quasi-judicial proceedings vis-a-vis the 
doctrine of natural justice ‘was finally 
discarded as unsound by the decisions 
In re. H. K (An Infant), (1967) 2 QB 
617 and Schmidt v, Secretary’ of State 
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for Home Affairs, (1969) 2 Ch D 149, 
in England and so far as India is con- 
cerned, by the memorable decision ren- 
. dered by this Court in A. K. Kraipak’s 
case (AIR 1970 SC 150). Lord Parker, 
©. J., pointed out in the course of his 


judgment In Re:H, K, (An Infant), 
(1967) 2 QB 617 :— ae 
“But at the same time, I myself 


: think that even if an immigration officer 
_is not in a judicial or quasi-judicial 
capacity, he must at any rate give the 
immigrant an opportunity of satisfying 
` him of the matters in the sub-section, 
and for that purpose let the immigrant 
know what his immediate impression is 
; 50 thai the immigrant can disabuse 
him. That is not, as I see it, a question 
of acting or being required to act judi- 
cially, but of being required to act 
fairly, Good administration and an 
honest or bona fide decision must, as it 
seems to me, require not merely im- 
partiality, nor merely bringing one’s 


mind to bear on the problem, but act- 


ing fairly; and to the limited extent 
, that the circumstances of any particular 
‘case allow, and within the legislative 
framework under which the administra- 
tor ig wofking, only to that extent do 
the so-called rules of natural justice 
apply, which in-a case such as this, is 
merely a duty to act fairly. I appre- 
ciate that in saying that it may be said 
that one is going further than is per- 
mitted on the decided cases because 
heretofore at any rate the decisions of 
.the Gourts do seem to have drawn a 
strict line in these matters according to 
whether there is or is not a duty to act 
judicially or quasi-judicially.” 

8. In a more recent case in Swadeshi 
Cotton Mills v. Union of India, (1981) 1 
SCC 664, 665: (AIR 1981 SC 818 at pı 
827) the Court observed :—= 

“The phrase ‘natural justice’ is not 
capable of static. and precise definition. 
However, a duty to act fairly, ie, in 
consonance ‘with the fundamental prin- 
ciples of substantive justice is generally 
implied, irrespective of whether the 
power conferred on a statutory body 
or tribunal is administrative or quasi- 
judicial.” 


` “Rules of natural justice are not em- 
bodied being means to an end and not 
an end in themselves, it is not possible 
to makean exhaustive catalogue of such 
rules. But there are two fundamental 
maxims of natural justice viz., (i) audi 
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“alteram partem and (ii) nemo judeg in 


re sua, The audi alteram partem rule 
has many facets, two of them being (a) 
notice of the case to be met; and (b) 
opportunity to explain, This rule cannot 
be sacrificed at the alter of administra- 
tive convenience or celerity, The 
general principle — as distinguished 
from an absolute rule of. uniform ap- 
plication — seems to be that where a 
statute does not, in terms, exclude this 
rule of prior hearing but contemplates 
a post-decisional hearing amounts to a 
full review of the original order on 
merits, then such a statute would be 
construed as excluding the audi alteram 


partem rule at the pre-decisional stage, ‘ 


Conversely if the statute conferrring 
the power is silent with regard to giv- 
ing of a pre-decisional hearing to the 
person affected and the administrative 
decision taken by the authority involves 
civil consequences of a grave nature 
and no full review or appeal on merits 
against that decision is provided, Courts 
will be extremely reluctant to construe 
such a statute as excluding the duty 
of affording even a minimal hearing, 
shorn of all its formal trappings and 
dilatory features at the pre-decisional 


stage, unless, viewed pragmatically, if - 


would paralyse the administrative pro- 
cess or frustrate the need for utmost 
promptitude, 
play must not be jettisoned save in 
very exceptional circumstances where 
compulsive necessity so demands, The 
court must make every effort to salvage 


this cardinal rule to the maximum ex~ 


tend possible with situational modifica- 
tions. But the core of it must, however, 
remain namely that the person affected 
must have reasonable opportunity of 
being heard and the hearing must be a 
genuine hearing and not an empty 
public relations . exercise.” 


9. In view of the above pronounce~ 
ments of the Supreme Court, the conten- 
tion of the learned Advocate-General 
that the power exercised by the Gov- 
ernment under Section 26 of the Act is 
administrative and therefore, the tenant 
is not entitled to any notice or make 
any representation before the exemp- 
tion is granted, cannot, in our opinion, 
be sustained. The result of the exércise 
of the Government’s power under Sec- 
tion 26 of the Act, as the Advocate- 
General puts it, is that the benefit or 
protection given to the tenant under 
the Act is withdrawn, In’ our view, 


In short, this rule of fair — 
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even for exercising the statutory power 
to withdraw such. a benefit or 


tion, the principles of natural justice 


and fair play should be observed, - that: 


before it is withdrawn, the person who 
would be affected by such a withdrawal 
should be given an opportunity to make 
his representation, On account of ex- 
emption being granted, the protection 
given and/or benefit conferred on the 
tenant by the Act are taken away,. That 
results in certain civil consequence. 
There is no appeal or revision provided 
against an order, made under Sec, 26 
of the Act. A ‘pre-decisional opportunity 
should therefore be given to the tenant 
so that he may make his representation, 
No distinction can- be. made on the 
ground that the order, is an admin- 
istrative order or made bona fide in ex- 
ercise of statutory power vested in the 
Government; Of course, the Govern- 
ment is not required to give elaborate 
reasons or record the same, 
Jess, if, having regard to the facts and 
circumstances of the case, the power is 
exercised bona fide, that cannot be call- 
ed in question if it furthers the object 
of the Act. The fact that the landlords 
have invested a large amount in pur- 
chase of the building and invested 
equally large amount in making addi- 
tions and alterations, is certainly a valid 
consideration for the exercise of the 
power, The fact that the landlords in- 
tend to use it for their own business 
or residence, is also an additional factor. 
But nonetheless, the tenants who 
had the protection of the Act should 
also have been heard before arriving at 
the decision to grant exemption under 
Section 26 of the Act. The Government 
would then have an opportunity to 
know why exemption should not be 
granted, It may be relevant to note 
that while exercising the power vested 
under Section 26 of the Act, it has al- 
ways been the practice of the respon~ 


dent-Government to give notice to the’ 


tenants. Suffice to refer to few. of them, 
viz., Dr, (Miss) J. V. Raj v. Dr. P, Siva 
Reddy, (1966) 1 Andh LT 79 and Iqbal 
Singh v., State of A, P., (1971) 2 Andh 
LT 255, . 


10. No doubt, Subba Rao, J., (as he 
then was) sitting singly, has held that 
under`the Act, it is entirely in the dis- 
cretion of the Government to grant ex- 
emption to a building or not and that 
the power conferred under this Section 
is very wide and the exercise of the 


protec- 
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sarne does not depend upon any pre- 
scribed objective considerations, it is not 
bound to give reasons, Neither the Sec- 
tion nor the Rules framed thereunder 
prescribe a judicial procedure for exer- 
cising the power conferred on the Gov- 
ernment under the Section, But having 
regard to recent decisions of the Court 
obliterating the distinction between 
tions performed by the statutory auth- 
orities and the Government and having 
regard to the emphasis laid on the ob- 
servance of principles of natural justice 
and fair play widely adumberated in 
the Maneka Gandhi’s case (AIR 1978 
SC 597) and Swadeshi Cotton Mills case 
(ATR 1981 SC 818), we are of the view 
that the Government ‘even while bona 
fide exercising of the power conferred 
under Section 26 of the Act in taking 
away the protection or benefit confer- 
red by- the provisions of the Act, is 
bound to afford an opportunity to the 
tenants who are vitally affected to make 
a representation against the withdrawal 
of such protection or benefit, Inasmuch 
as the Government has not given any 
such opportunity in the instant case, 
and it is only on this ground, we hold 
that the order of the Government is un- 
sustainable and accordingly quash it. 
We, however, make it clear that by 
quashing the impugned order, we, do 
not intend to restrict the discretion of 
the Government in any manner to 
either grant or refuse exemption under 
the Act, The Government may. reconsi- 
der the application of the landlords- 
respondents for grant of exemption in 
the light of this judgment, f 
11, The writ appeal is accordingly 
allowed. There will 
costs, Advocate’s fee Rs, 150/-, 
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The Hamali Co-op. Labour Contract 
Society Ltd, Warangal, 
K. Venkatiah and others, Respondents. 

C. R. P. No. 6775 of 1980, D/- 19-3-1981. 

Civil P. C. (5 of 1908), O. 38,- R. 5 — 
Attachment before judgment — When can 
be granted — Failure to record finding as 


to intention and conduct of defendant —. 


Effect, ... 
Under O. 38, R. 5 the Court certainly is 
not precluded from considering the respec- 
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be no order as to 


Appeal allowed, , 
os tt 
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tive merits in the claims of the parties while 
arriving at decisions in regard to the main 
questions of intention and conduct of the 
defendant. To illustrate, if the claim of the 
plaintiff is, on its face, frivolous or prima 
facie bad, the allegations that the defendant 
is disposing of his property with the inten- 
tion of defeating the possible decree | that 
may be passed against him, would be too 
weak to merit acceptance. If, on the other 
hand, the claim of the plaintiff is prima 
facie strong and if the defendant is dispos- 
ing of properties after the institution or 
immediately before the institution of the 
suit, the allegation of the plaintiff, that the 
defendant is disposing of his property with 
intent to defeat or delay the claim of the 
plaintiff in the event of the plaintiffs suit 
being decreed, may have to be carefully in- 
vestigated and should not be dismissed out 


of hand. The mere pendency of a suit 
and the disposal of properties by ‘the de- 
fendant may not also by themselves be 


grounds for an attachment. before judgment 
or for demanding security. Nobody is de- 
barred from dealing with his property simply 
because a suit has been filed against him. 
There is no rule which enjoins upon the de- 
fendant in a suit not to dispose of his pro- 
perty merely because there is a claim pend- 
ing against him in a suit. The sine qua non 
for an order of attachment before judgment 
or for an order demanding security before 
judgment is that the defendant is disposing 
of or about to dispose of his property with 
the dishonest intention of defeating or delay- 
ing the possible decree in the suit. The 
merits of the claims of the contending par- 
ties are merely ancillary factors for con- 
sideration by the Court in arriving at a 
conclusion with regard to the essential re- 
quirements of O. 38, R. 5, C. P. C. Further 
what O. 38, R. 5 contemplates is not an 
express finding, but a satisfaction on the 
part of the Court by affidavit or otherwise. 
No doubt, whenever the law enjoins upon 
the Court to pass an order after being fully 
satisfied, it is necessary for the Court to 
express its satisfaction in the form of a 
finding but the fact that the Court does not 
express a specific finding cannot detract 
from the substantial value of the order if 
the order shows that it has been passed 
after the satisfaction required under the 
law, AIR 1951 Cal 156 and AIR 1965 Mad 
212 and AIR 1924 Pat 312, Rel. on. 
(Paras 4, 7) 


Where even a cursory. reading of the 
order granting attachment before judgment 
makes satisfaction of the Judge too patent 
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. their affidavits 


: a 


to be ignored the order cannot be ‘s 
on the ground that no finding in reg. 
the intention and conduct of defendant 
recorded in the order. 


“6p 


Cases Referred : 
AIR 1951 Cal 156 4 
AIR 1924 Pat 312 6 


V. Parabrahmma Sastry, for Petitioner; 
Satyanarayana Prasad for T. Veerabhadr- 
ayya, for Respondent. 


ORDER :— This revision is directed 
against the order of the learned Subordinate 
Judge, Warangal, in I. A. No. 282 of 1980 
in O. S. No. 119 of 1979 on the file of his 
Court. The petitioner is the lst defendant 
in the suit. The ist respondent herein is 
the plaintiff who instituted the suit for re- 
covering a sum of Rs. 64,337-56 with interest 
against the petitioner and the 2nd respon- 
dent. The petitioner is the Hamali Co- 
operative Labour Contract Society Ltd., 
Warangal, represented by its President. The 
2nd defendant in the suit is the Chairman 
of the Society.. After instituling the suit, 
the plaintiff filed I. A. No. 282/80 under 
O. 38, R. 5, C. P. C. praying the Court for 
attachment of the bills of the Ist defendant 


.worth Rs. 70,000/- and lying to the credit 


of the 1st defendant in the office of the 
Senior Regional Manager, Central Ware- 
housing Corporation, Hyderabad. 


Along with the application he filed an 


affidavit stating that after he filed the suit 
the isi defendant withdraw amsunts from 
the Banks to a tune of Rs. 70,612-27 and 


was keeping meagre amounts in the Banks 
with a view to defeat the execution of the 
decree which may be passed in favour of 
the plaintiff, Notice of this application 
having been taken by the petitioner and the 
2nd respondent, they filed counters with 
opposing the application. 
On a consideration of the affirmations of 
the parties in the affidavits, the learned Sub- 
ordinate Judge passed an order directing the 
petitioner to furnish security in a sum of 
Rs.. 70,000/-. It was also observed íin the 
order that, if the petitioner does not furnish 
the security demanded, encashment of the 
bills totalling Rs. 70,000/- payable to the 
credit of the petitioner will be prohibited 
by a pro-order with notice to garnishee. 
The petitioner came up to this Court with 
this revision application questioning this 
order. 


2. Shri V. Parabrahmasastry, the learned 
counsel for the petitioner, contends that the 


order directing the defendant in the suit to 


(Para » 
Chronological Paras\ a 
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furnish security before judgment should not 
be passed by the Court except when the 
‘Court cinds prima facie case in favour of 
the plaintiff and further finds that the defen- 
dant was trying to dispose of his property 
with the intention of delaying or defeating 
the decree that may be passed in the suit. 


“It is submitted by Sri Sastry that the lower 


Court did not make any attempt to arrive 
at either of the two findings, but on the 
other hand passed an order directing fur- 
nishing of security, being of the view that, 
while dealing with an application for attach- 
ment before judgment or for demanding the 
defendant to furnish security, the Court 
should not consider the merits of the con- 


tentions of either party but to straightway 
grant the prayer of the plaintiff. 
Sri Satyanarayana Prasad, the learned 


counsel for the respondent, refutes the con- 
tentions and submits that the Court below 
was satisfied that the petitioner-defendant 
was making attempts to defeat the decree 
that may be passed in favour of the plain- 
tiff and that therefore the Court has passed 
an appropriate order by demanding the 
petitioner to furnish security in a reasonable 
sum of Rs. 70,000/-. 


3. The short question for consideration in 
this revision is whether the order of the 
lower Court directing the defendant to furnish 
security in a sum of Rs. 70,000/- is proper 
and is in accordance with the law. Order 38, 
Rule 5, to the extent relevant, reads as 
follows: i 


“5, Where defendant may be called upon 
to furnish security for production of pro- 
perty; — 

- (1) Where, at any stage of a suit, the Court 

is satisfied, by affidavit or otherwise, that the 
defendant, with intent to obstruct or delay 
tbe execution of any decree that may be 
passed against him,— 


~ (a) is about to remove the whole or any 


part of his property, or 


'' (b) is about to remove the whole or any 


of his property from the local limits of the 
jurisdiction of the Court, 

the Court may direct the defendant, within a 
time to be fixed by it, either to furnish se- 
curity. in such sum as may be specified in 
the order, to produce and place at the dis- 


posal of the Court, when required, the said — 


property or the value of the same, or such 
portion thereof as may be sufficient to satisfy 
the decree, or to appear and show cause why 
he shduld not furnish security. 


ma (2) xx XX XxX , XX 
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(3) The Court may also in the order direct 
the conditional attachment of the whole or 
any portion of the property so specified.” 


The provision empowers the Court to 
direct the defendant within a particular time 
to be fixed either to furnish security in such - 
sum as may be specified or to show cause as 
to why he should not furnish security. After 
the defendant files his objection, it would be 
open to the Court to consider whether the 
direction for furnishing security should be 
made. The direction can be made only when 
the Court is satisfied by affidavit or otherwise 
that the defendant, with intent to obstruct or 
delay the execution of the decree that may be 
passed against him, is about to dispose of 
the whole or any part of his property or is 
about to remove the whole or any part of 
the property from the local limits of the 
jurisdiction of the Court. It may be noticed 
even at this stage that the language of O. 38, 
R. 5, C. P. C. does not take in its ambit the 
merits or demerits of the plaintiff’s claim in 
the suit. 


The rule contemplates the conduct of the 
defendant by way of the disposal of his pro- 
perty wholly or partly and the intention at- 
tendant upon the conduct. Even if the case 
of the plaintiff in the suit is, on its face, 
strong and, in all probability, the suit is likely 
to’ be decreed in his favour, the Court can- 
not pass any order of attachment or make 
any direction to the defendant to furnish se- 
curity before judgment merely on the strength 
of his case. The jurisdiction of the Court 
arises only when the Court is satisfied by 
affidavit or otherwise that a person, who is 
a defendant in the suit which is pending in 
the Court, is about to dispose of the whole 
or any part of his property with the inien- 
tion to obstruct or delay the execution of the 
decree that may be passed against him. It 
is the mala fide intention and the bad con- 
duct of the defendant that gives jurisdiction 
to the Court and not the strength or weak- 
ness of the claims of the parties in the main 
suit. , - 


4. Relying on’ Premraj Mundra v. Md. 
Maneck Gazi, AIR 1951 Cal 156, Sri Para- 
brahma Sastry contends that, when an ap- 
plication is made for an order under O. 38, 
Rr. 5 and 6, C. P, C., the Court has to con- 
sider the merits of the defendant’s plea and 
also the merits of the plaintiff's case. In the 
case relied, it was observed by Sinha, J., as 
follows (at p. 157): 

“It is true that at this stage I cannot come 
to a final decision as to the merits of the de- 
fence. but T am entiiled to consider the evi- 
dence, as has been presented before me, to 
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discover, whether the defence is a bona fide 
one, or whether the defendants have any rea- 
sonable chance of success at the trial. 
Further, as I will presently explain, I have 
to come to a decision as to the intention of 


- the defendants and as to whether I should 


believe the case made by them, or that of 
the petitioner and his witnesses.” 

On ‘the basis. of this observation of the 
learned Judge, Sri Parabrahmasastry vehe- 
mently contends that it is absolutely neces- 
sary for the Court to examine the merits of 
the plaintiff's case as also the defendant’s case 
and to dismiss an application under O. 38, 
R: 5 or R. 6, if the Court finds either that 
the’ case of the plaintiff is bad or that the 
case of the defendant is strong and good. I 
do not think it necessary to dwell at length 
with the facts of the Calcutta case relied; 
suffice it to say that the Judge who decided 
the ease had to make those observations in 
the context of the facts which arose before 
him. Even in this decision, it was pointed 
out as follows (at p. 158): 


AA E. the creditor is seldom in a posi- 
tion, immediately on the filing of a suit, to 
establish by conclusive evidence that the de- 
fendant was about to dispose of his proper- 
ties with the intention of delaying or obstruct- 
ing his claim. The unfortunate creditor who 
cannot get hig claim paid is entitled to as 
much protection as the debtor. Legal pro- 
ceedings in this country are still expensive and 
protracted. The plaintiff often finds that 
after a long and expensive litigation, he gets 
a decree which is worse than useless, as’ in 
the meantime the defendant has got rid of 
all his properties, In my opinion, therefore, 
although the provisions of this rule are to 
be applied with caution, if they are applied 
too strictly; the plaintiff can only obtain an 
order under conditions which are theoreti- 
cally possible, but which in practice will be 
impossible to demonstrate to the hilt. I think 
that the Court should follow the golden mean 
and come to a conclusion on the facts and 
circumstances of each case as to whether a 
reasonable man should apprehend that what 
the defendant was doing was with the inten- 
tion of defeating the plaintiffs claim. A cer- 
tain amount of inference from the facts dis- 
closed is inescapable.” 


The case relied therefore does not support 
Sri Parabrahma Sastry’s contention of there 
being a duty on the Court to examine the 
merits in the suit. It could no doubt be 
open to the Court and the Court certainly is 
not precluded from considering the respective 
merits in the claims of the parties while 
arriving at decisions in regard to the main 
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questions of intention and conduct of the 
defendant. To illustrate, if the claim of the 
plaintiff is, on its face, frivolous or prima 
facie bad, the allegation that the ‘defendant 
is disposing of his property with the inten- 
tion of defeating the possible decree that may 
be passed against him, would be too weak to 
merit acceptance. If, on the other hand, the 
claim of the plaintiff is prima facie strong 
and if the defendant is disposing of proper- 
ties after the institution or immediately before 
the institution of the suit, the allegation of! . 
the plaintiff, that the defendant is disposing 
of his property with intent to: defeat or delay 
the claim of the plaintiff in the event of the 
plaintiff's suit being decreed, may have to be 
carefully investigated and should not be dis- 
missed out of hand. 


The mere pendency of a suit and the dis- 
posal of properties by the defendant may not 
also by themselves be grounds for an attach- 
ment before judgment or for demanding se- 
curity. Nobody is debarred from dealing 
with his property simply because a suit has 
been filed against him. There is no rule 
which enjoins. upon the defendant in a suit 
not to dispose of his property merely because 
there is a claim pending against him in the 
suit. The sine qua non for an order of at- 
tachment before judgment. or for an order 
demanding ` security before judgment is that 
the defendant is disposing of or about to dis- 
pose of his property with the dishonest inten-|- 
tion of defeating or delaying the possible 
decree in the suit. The merits of the claims 
of the contending parties are merely ancillary 
factors for consideration by the Court in 
arriving at a conclusion with tegard to the 
essential requirements of Order 38, Rule 5, 
Cc. P.C. 


5, The next case reied on by Sri Para- 
brahma Sastry is Nataraja v. Bangaru, AIR 
1965 Mad 212, In this case, it was held that 
the remedy of an attachment before judg- 
ment is extraordinary and, if granted, it casts. 
an obligation on the party against. whom it 
is made, even before he is heard in defence 
to the suit and that, therefore, a Court Has 
to act with the utmost circumspection and 
with maximum care and caution before. 
issuing such an order to avoid it becoming a 
weapon of oppression in the ‘hands of un- 
scrupulous plaintiffs. There can be no exe 
ception to the observations in Nataraja’s case 
ordering attachment or directing the furnish- 
ing of security even before judgment, is cer- 
tainly an exception to the general system of 
administration- of justice and the Courts will 
have to certainly act with great circumspec- 
tion and caution while dealing with applica- 
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tions for such extraordinary orders. In 
Nataraja’s case even, it was clearly held that 
it is incumbent on the plaintiff to state the 
grounds’ on which he entertains the belief or 
apprehension that the defendant would dis- 
pose of or remove the property and it wag 
held therein that the plaintiff must establish 
a prima facie case in the suit before he could 
obtain an order under O. 38, R. 5, C. P. C. 
What is lzid down in the ruling is that the 
Court must insist on strict proof of the plain- 
tiff’s allegation in regard to the iniention and 
conduct of the defendant. 


6. Yet another authority cited by Sri 
Parabrahma Sastry is Chandrika Prasad Singh 


v. Hira Lel, ATR 1924 Pat 312. It was held . 


in this case that the power to attach under 
Order 38, Rule 5 is not to be exercised lightly 
or without clear proof of the existence of the 
mischief aimed at in the rule. Yo attach a 
defendant’s property before his [iability has 
been established by a decree may have the 
effect of seriously embarrassing- him in the 
conduct of his defence. This power should 
be exercised only when the Court is satisfied 
not only that the defendant is about to dis- 
pose of the property or to remove it from. the 
jurisdiction of the Court, but also that his 
object in so doing is to obstruct or delay the 
execution of any decree that may be passed 
against him and deprive the plaintiff, if suc- 
cessful, of the fruits of victory. Even this 
ruling does not strike any note different from 
the view taken by me with regard to the 
object and purpose of O. 38, R. 5, C. P. C. 


7. The only question therefore for con- 
sideration in this revision is whether the lower 
Court gave the finding in regard to the in- 
tention and conduct of the petitioner before 
passing the impugned order. Sri Parabrahma 
Sastry’s contention is that there is no such 
finding. On an examination of the impugned 
order, it does not appear that there is any 
express flading in regard to the intention ov 


- the conduct of the defendant so as to rendep 
-him liable to a direction for furnishing se- 


curity. But what O. 38, R. 5, C. P. C. con= 
templates is not an express finding, but a 
satisfaction on the part of the Court by affi- 
davit oy otherwise. No doubt, whenever the 
law enjoias upon the Court to pass an order 
after being fully satisfied, it is necessary for 
the Court to express its satisfaction in the 
form of a finding but the fact that the Court 
does not express a specific finding cannot 
detract from the substantial value of the 
order if the order shows that it has been 
passed after the satisfaction required under 
the law. 
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As pointed out by Sri Satyanarayana Pra- 
sad, the learned counsel for the respondent, 
on a reading of the affidavit filed by the par- 
ties and the order of the learned Subordinate 
Judge, there can be little doubt that the 


` Jearned Judge was satisfied with the allega- - 


tion of the plaintiff that the defendant was 
disposing of the property with intent to de- 
feat the decree. May be, the Subordinate 
Judge did not express these facts in so many 
words. But even a cursory reading of the 
order of the learned Subordinate Judge makes 
his satisfaction too patent to be ignored, The 
learned Subordinate Judge has clearly ob- 
served in paragraph 8 as follows: 


“R-1 is registered society. It has an ob- 
ligation to discharge liability of plaintiff if 
it is true. Under the amended provisions of 
Order 38, Rule 5, C. P. C. and under the 
circumstances of this case, R-1 is bound to 
furnish security for Rs. 70,000/- towards suit 
claim, failing which the petitioner shall be 
entitled to the pro-order as prayed. By 
furnishing security R-1 can avoid alleged 
hardship. By mere allegation that he would 
suffer hardship R-1 cannot make the peti- 
tioner suffer.” 


These observations of the learned Subordi- 
nate Judge make it more than clear that in 


` passing the impugned order, he was satisfied 


with the allegation of the plaintiff to the © 
effect that the defendant was disposing of 
his property with the intention of defeating 
the decree that may be passed in the suit. 
Under the circumstances, therefore, I do 
not find any merit in this revision petition 
which is accordingly dismissed with costs. 


6. The petitioner is granted six weeks’ 
time from today for furnishing security for 
Rs. 70,000/- to the satisfaction of the lower 
Court, . 

Revision dismissed. 
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N. Sreerama Murthy and others, Petitioners 
v. The State of A. P. and another, Respon- 
dents. ; 

W. Ps. Nos. 6137, 6413 of 1980 and 4319 of 
1981, D/- 29-7-1981. 

(A) A. P. (Agricultural Produce and Live- 
stock) Markets Act (16 of 1966), 5. 5 (1), (2) 
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(as amended by Act 6 of 1981) — Constitu- 
tionality — Section 5 (1) and (2) does not 
violate Article 14 — (Constitution of India, 
Art, 14). 


Section 5 (1) and (2) of the Act (as amend- 


ed by Act 6 of 1981) empowering the Govern-? 


ment fo nominate not only the growers of 
the agricultural produce and the owners of 
livestock and products of livestock on the 
market committees, but also the representa- 
tives of the persons licensed under S. 7 (1) 
of the Act (ie. traders), does not violate 
Art. 14 of the Constitution. Since all the 
interests envisaged by the Act are represent- 
ed by persons nominated by the Government, 
no question of hostile discrimination arises. 
i (Para 6) 
It cannot be said that the method of elec- 
tion alone is to be preferred as against the 
method of nomination in constituting the 
market committees. It is a matter of opinion. 
So long as such nomination does not violate 
any provision of the Constitution, the Court 
cannoi substitute its own view in matters such 
as these and strike down the legislation. 
(Para 6) 


The provisions made in the amended Sec- 
tion 5 (1) and (2) read with the other provi- 
sions of the Act provide sufficient guide- 
lines to the Government, the highest authority 
of the State, in the matter of nominating 
the members to the committee; be it from the 
category .of growers or the traders. It is 
well settled that if such a power is vested in 
the highest authority, it is assumed that it 
would act fairly having regard to- the pro- 
visions of the Act and its intendment and to 
advance the purposes of the Act. It, there- 
fore, cannot be said that the amended pro- 
vision is violative of Art. 14 of the Constitu- 
tion, AIR 1961 SC 1602, Rel. on, 

(Paras 8, 9) 

(B) A. P. Agricultural Produce and Live- 
stock) Markets Act (16 of 1966), S. 5 (1) (as 
amended by Act 6 of 1981) — Composition 
of market committee — Greater representa- 
‘tion given to the growers as compared to 
traders — Does not violate Article 14. (Cons 
stitution of India, Art. 14). 


The representation on a particular commit- 
tee is itself a right granted by the Statute 
and not a fundamental right or a natural 
right, If the Legislature, in its -wisdom 
having regard to the large number of 
growers of agricultural produce and owners 
of livestock and products of livestock, has 
given a larger representation to them on the 
market committee than to the traders who 
are ‘infinitesimally few as compared to tha 
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growers that legislation cannot be struck 
down as vesting an arbitrary power or as dis- 


criminatory. (Para 10) 
Cases Referred: Chronological Paras 
(1980) 1 APLJ 120- 2 
AIR 1961 SC 1602 j 8 


AIR 1953 SC 404 : 1953 Cri LJ 1621 8 
AIR 1952 SC 123 : 1952 Cri LJ 805 8 


R. Venugopal Reddy, for Petitioners; Ad- 
vocate General and Goyt. Pleader for Food 
and Agriculture, for Respondents. 


MADHAVA REDDY, J.:— These three 


writ petitions call in question the vires of 


the Andhra Pradesh (Agricultural Produce 
and Livestock) Markets Amendment Ord- 
inance No. 11 of 1980. Subsequent to the 
filing of these petitions, this Ordinance was 
replaced by the Andhra Pradesh (Agricultural 
Produce and Livestock) Markets (Amend- 
ment) Act, 1981 (Act 6 of 1981) published in 
the Andhra Pradesh Gazette dated 30-3-1981. 
This Act is deemed to have come into force 
on 2-12-1980, the date on which the Ordin- 
ance-came into force. From the relief claim- 
ed in the writ petitions, it would appear as 
if the vires of the entire amendment Act is 
challenged. But during the course of the 
arguments, the attack was confined to Sec- 
tion 2 of the Amendment Act by which sub- 
sections (1) and (2) of Section 5 of the prin- 
cipal Act were amended. 


2. Sub-sections {1} and (2) of Section 5 


of the Act, as they stood prior to the am- 


endment, read as follows :— 

“5. Composition of market committee :— 
(1) Every market committee shall consist of 
such number of members, being not less than 
twelve and not more than sixteen, as the 
case may be fixed for it by the Government 
and shall be constituted in the following 
manner :— 

(i) not less than one half of the members 
to be appointed by the Government, after 
consultation with the Director of Marketing, 
from among: the growers of agricultural pro- 
duce and the owners of livestock and- pro- 
ducts of livestock in the notified area; 

(ii) One member to be appointed by the 
Government from among the presidents and 
persons, if any, for the time being perform- 
ing the functions of the presidents of the 
co-operative marketing societies having their 
areas of operation within the notified area; 
Gr in the absence of such societies to be 
elected as specified in Clause (iv); 

(iii) (a) one representative having jurisdic- 
tion over the notified area, of the Agricul- 
tural Department or the Animal Husbandry 


a 
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Department, to be appointed by the Govern- 
ment; 


(b) :the chairman of the municipality or the 
sarpanch of the gram panchayat, as the case 
may be, within whose jurisdiction the office 


„of the market committee is located; 


Provided that in the case of the Municipal 
Corporation of Hyderabad, such person as 
may~-be ncminated by the Corporation may 
Tepresent the Corporation; 


(iv) the remaining members to be elected 
in the prescribed manner by the persons 
licensed undeg sub-section (1) of Section 7 in 
the notified area from among themselves; 


Provided that where a market committee 
is constituted in any notified area for the 
first time the Government shall appoint the 
members under this clause from out of a 
panel of traders of the notified agricultural 
produce, livestock or products of livestock in 
the notified area, furnished by the Director 
of Marketing to the Government. 


(2) Every market committee shall elect 
two of its members other than those men- 
tioned in Clause (iii) of sub-section (1) to be 
respectively “chairman and . vice-chairman 
thereof.” i f 


In P. Chandramouli v. Government of A. P., 
(1980) 1 APLJ 120, sub-sections (1) and (2) 
of Section 3 (5?) of the Act in so far as they 
made provision for election of the representa- 
tives of persons licensed under sub-sec. (1) of 
Section 7 (for short ‘Traders’) and provided 
for nomination of the growers of the agri- 
cultural produce and owners of livestock and 
products of livestock to a market conimittee, 


‘were questioned as violative of Art. 14 of the 


Constitution. That batch of writ petitions 
was allowed by a Division Bench of this 
Court, to which one of wus (Madhava 
Reddy, J.) was a pariy. Aggrieved by that 
judgment, zhe State Government preferred an 
appeal on special leave before the Supreme 
Court: and the operation of the judgment of 
the High Court was’ suspended. Waking 
shelter uncer the orders of suspension issued 
by the Supreme Court, when the Government 
proceeded to nominate some of the growers 
of agricultural produce to some of the market 
committees that was once again called in 
question before this Court in some writ peti- 
tions, While so, the impugned Ordinance 


- No. 11 of 1980 was issued which was re- 


placed by identical enactment, Act 6 of 1981 
provisions of which are called in question 
now in these writ petitions. The provisions 
of sub-sections {1} and (2) of Section 5 which 
are Substituted in the principal Act by S. 2 
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of the Amendment Act and which are called 
in question, read as follows :— 


“(1) Every market committee shall consist 
of such ‘number of members, being not less 
than fifteen and not more than eighteen, as 
may be fixed for it by the Government by 
notification, and shall be constituted in the 
following manner :— + 

(i) not less than two-thirds of the members 


‘to be appointed by the Government after 


consultation with the Director’ of Marketing, 
from among the following categories of - 
growers of agricultural produce and the 
owners of livestock and products of livestock 
in the notified area, namely :— 

(a) growers of agricultural produce who 
are small farmers of dry lands; 

(b) growers of agricultural produce, other 
than small farmers of dry lands; 

(c) growers of agricultural produce who 
are small farmers of -wet lands; 

(d) growers of agricultural produce, other 
than small farmers, of wet lands; and. 

(e) the owners of livestock and products of 
livestock; 

Gi) one member to be appointed by the 
Government from among the presidents and 
persons if any for the time being performing 
the functions of the presidents, of the co- 
operative marketing societies having their 
areas of operation within the notified area, 
or in the absence of such societies, to be ap- 
pointed as specified in Clause (iv); 

Gii) (a) one representative, having jurisdic- 
tion over the notified area, of the Agricul- 
tural Department or the Animal Husbandry 
Department to be appointed by the Govern- 
ment; 


` (b) the Chairman of the Municipality or 
the Sarpanch of the gram panchayat, as the 
case may be,-within whose jurisdiction the 
office of the market committee is located; 


Provided that in the case of the Municipal 
Corporation of Hyderabad and Visakhapat- 
nam Municipal Corporation, such person as 
may be nominated by that Corporation, may 
represent the Corporation; 


{iv) the remaining members, to be appoint- 
ed by the Government after consultation 
with the Director of Marketing, from among 
the traders belonging to, the following cate- 
gories, namely :— 

(a) small traders whose annual turnover 
of trade in the notified area does not exceed 
rupees two lakhs; 

(b) other traders in the notified area, 


Explanation I:— For the purpose of this 
sub-section, the term ‘small farmer of dry 
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lands’ shall mean a farmer “holding a total 
extent of not more than 4.04686 hectares (ten 
acres) of dry land, and the term ‘small farmer 
of wet lands’ shall mean a farmer holding a 
total extent of not more than 2.02343 hectares 
(five acres) of wet land and the term ‘trader’ 
shall mean a person licensed under sub-sec- 
tion (1) of Section 7 in the notified area; 


Explanation II:— In computing the extent 
of land held by a farmer for the purpose of 
this sub-section, 0.404686 hectares (one acre) 
of wet land shall be deemed to be equal to 
0.809372 (two acres) of dry land. 


(2) Every market committee shall have a 

Chairman and Vice-Chairman, to be appoint- 
ed by the Government after consultation 
with the Director of Marketing from among 
fts members specified in Clauses © and (iv) 
of sub-section (1).” 
It would be observed that by virtue of the 
amendment, the Government is now em- 
powered to nominate not only the growers 
of the agricultural produce and the owners 
of livestock and products of livestock on the 
market committees, but also the representa- 
tives of the persons licensed under sub-sec- 
tion (1) of Section 7 of the Act {the traders) 
in respect of whom, under the principal Act, 
there was a provision for election .from 
among themselves. 


3. It is contended by Sri Venugopal 
Reddy, learned counsel who led the argu- 
ments in this case and also by Sri Subba 
Rao, learned counsel who followed, that this 
amendment is in the teeth of the judgment 
of this Court declaring the provisions of the 
principal Act ultra vires and it suffers from 
the same vice as that of the principal Act 
which was struck down by this Court. It is 
pointed out that sub-sections (1) and (2) of 
the principal Act in so far as they provide 
for the election of traders to the market 
committee and for nomination of the growers 
of agricultural produce, was violative of Arti- 
cle 14 of the Constitution and in the course 
of the judgment striking down that provi- 
sion, the Court had observed :— 


“The statutory purpose underlying the pro- 
vision providing for representation to the 
market committee is to provide for the pro- 
motion and protection of interests of growers 
and traders who are the directly affected par- 
ties under the Act. The statute accepts 
broadly the principle that these interests are 
best protected by permitting the affected 
owners of those interests to elect their re- 
presentatives to the market committee in 
whose hands the management of the market 
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yard and the enfcrcement of the entire Act 
is placed. Jf the market committee is not 
properly. balanced by due representation to 
tbe conflicting interests and is tilted against 
anyone of the two major interests that situa- 
tion of imbalance would lead not only to a 
failure of the Act but would also result in 
the traders’ getting at the cost of growers.” 

“The failure “of the Statute to provide elec- 
tion by the growers to the market committee. 
in our view, therefore, is not based on any 
reasonable criteria.” 


een os S re aes vos oo vo s.o oov oon 


“After making every reasonable presump- 
tion in favour of the legislative measure and 
after carefully examining its statutory pur- 


poses and practical consequences with the . 


help of its own provisions, if we are unable 
to discern any reasonable basis for the 
classification, we cannot but declare such law 
to be violative of Article 14 and, therefore, 
unconstitutional. Judicial self-restraint should 


not be allowed to defeat judicial responsibic ` 


; lity.” 


In that view of the matter, the Court de- 
clared :— 

“The law therefore does not enact a rea- 
sonable classification but a class legislation, 
It is a hostile piece of legislation and it is 
discriminatory to the growers and accordingly 
constitutes a violation of the pledge of equal 
protection of laws clause in our Art. 14,” 


4. It is further pointed out that ‘the pro- 


_ visions which empowers the Government to 


nominate from among the growers of the 
agricultural produce and owners of livestock 


and products of livestock does not lay down | 


any guidelines and as such it vests an arbi» 
trary and unguided power. in the Government 
and that there is no procedural safeguard and 
bence that provision is violative of Art. 14 
even on this ground. It is vehemently con- 
tended that when’ the earlier provisions were 
struck down on the ground referred to above, 
instead. of making provision for election of 
the representatives . of the growers: of the 
agricultural produce and owners of live- 
stock and products of livestock, provi- 
sion quite to the contrary has been made. 
It is also urged that no guidance is 
provided even by the amended provisions for 
nomination of any of the members. What 
has been done is a mere sub-classification of 


the growers of agricultural produce and the * 


traders. That does not amount to providing 
any guidance. 


5. Prior to the amendment, a market com- 
mittee was to consist of not less than twelve 


4 


* 


posed of— 
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members and not more than sixteen mem- 
bers, Now under the amendment, it must 
consist of not less than fifteen and not more 
than eigkteen members. So far as the ap- 
pointment by Government of a member 
from among the presidents and persons, if 
any, for the time being performing the func- 
tions of the presidents, of the co-operative 
marketing societies having their areas of 
operation within the notified area, or one 
representative of the Agricultural Department 
or the Animal Husbandry Department to be 
appointed by the Government and the Chair- 
man of the Municipality or the Sarpanch of 
the gram panchayat as the case may be, 
within whose jurisdiction the office of the 
market committee is located, there is no 
change. So far as nomination of persons 
from among the growers of agricultural pro- 
duce and owners of livestock and products 
of livestock in the notified area, is concern- 
ed, now not less than two-thirds of the mem- 
bers of each committee have to be appoint- 
ed by the Government. , Further the growers 
of the agricultural produce and owners of 
livestock and products of livestock are 
classified as ‘small farmers’ and persons other 
than small farmers; small farmers of dry lands 
or smell farmers of wet lands; and likewise, 
small Zarmers who are growers of agricul- 


. tural produce on dry lands and small farmers 


who are growers of agricultural produce on 
wet lands. Likewise, among the traders, per- 
sons whose annual turnover in the notified, 
area exceeded Rs. 2 lakhs, and those whose 
annual turnover in the notified area was 


` below Rs. 2 lakhs are classified separately. 


Under the Rules framed to give effect to the 


purpose of the amended Act, in the case of- 


market committees having eighteen members, 
twelve members are required to be nominated 
from among the growers of agricultural pro- 
duce and owners of livestock and products 
of livastock and in case of the market com- 
mittee having a total strength of fifteen but 
not more than eighteen, the nominated mem- 
bers are to be ten. And from among the 
‘traders, they are to be respectively three and 
two, That Rule reads as follows: 


“(11 Every market committee shall be com- 
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(a) 18 members, in case it has an annual 
income of rupees two lakhs or above; 


(b) 15 members, in case it has an annual 
income of less than rupees two lakhs; 
consisting of the representatives of different 
interests specified in sub-section (1) of Sec- 


; tion 5 of the Act as follows, namely :— 
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Number of represen- ` 
tatives each com. 
mittee should consist 
of it is 


18 meme 15 mem- 
ber com- ber come 
mittee, mittee. 


Name of the interest 
whom a member 
represents, 








G Growers of Agricultural 

Produce and the owners 

of livestock and products 

-of livestoek? 
(a) Growers of Agricultural 

Produce who are srhall 

farmers of dry lands, 
(b) Growers of Agricultural 

Produce other than small 

farmers of dry lands. 12 10 
(c) Growers of Agricultural ‘ 
. Produce who are small 

farmers of wet lands. 
(d) Growers of Agricultural 

Produce other than small 

farmers of wet lands. 


ani 

(e) The owners of Livestock 
and Products of live. 
stock, 

(ii) Members of Co-operative 
Marketing Societies as in 
Section 5 (1) (ii) of the 


ct. 
iii) Agrieultural Department 
f or the Animal Husban- 
dry Department as in 
ston 5 (1) (iil) (a) of 

e 


t ct. 
(iv) Municipality or the Gram 
Panchayat as in Section 5 
(1) (iti) (b) of the Act. l l 
(v) Traders as in Section 5 - 
(1) (iv) of the Aet. 3 2 


— = so 


Total .. 18 15 


` 





6. Sri Venugopala Reddy, learned coun- 
sel for the petitioners, contends that the 
Division Bench, striking dowa S. 5 (1) and 
(2) of the principal Act, declared that it was 
the elected members that can best subserve 
the interests of the different interests repre- 
sented on the market committee. The am- 
ended, Act gives a go-by to the system of 
election and’ is contrary to the intendment 
of the judgment of this Court. He argues 
that if the provisions were held to be viola- 
tive of Art. 14 because ithe principle of 
election was not observed with respect to 
the representatives of the growers of the 
agricultural produce and owners of livestock 
and products of livestock aa well as in the 
case of traders the amended provision must 
also be held to be violative of Art. 14 of 
the Constitution. We must point out that 
this is not the correct interpretation of the 
earlier judgment of this Court. The Court, 
in declaring the said provision to be viola- 
tive of Art. 14, pointed out that growers of | 


att 
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agricultural produce and owners of live- 
stock and products of livestock on the one 
hand and the traders in agricultural pro- 
duce, owners of livestock and products of 
livestock on the other, represent two vital 
interests in the market committee and if 
one interest was represented by those elect- 
ed from among themselves, and’ according 
to the Bench elected representatives are, 
better suited to safeguard the interests of 
the particular section ithe other section 
also ought to have been given an opportu- 
nity to be represented by members elected 
from among themselves. Such a discri- 
mination was held to be striking at the root 
of the validity of: that provision. What 
would have been the position if the Legis- 
lature had made provision for . nomination 
of both the interests, that is, growers of 
agricultural produce and owners of live- 
stock and products of livestock on the one 
band and the fraders on the other, did not 
come up for consideration in that case. 
Whatever may be said about the system of 
. nomination as compared to the system of 
election to a particular body, when all the 
interests are to be informally represented 
' either by elected representatives or by 
- nominated members, none of such groups 
can complain of hostile discrimination. 
That is what the Legislature in its wisdom, 
has now done. Now, both the traders and 
the growers of agricultural produce and 
owners of livestock and products of live- 
- |stock, are to be nominated by the Govern- 
ment by a notification. May be, if provi- 
: {sion was made for election of the represen- 
tatives of the growers and owners of live- 
stock and products of livestock, would have 
. [been better, but the Legislature in its wis- 
dom must have thought nomination of pere 
sons representing the two groups was in 
the best interests: of the market committees. 
Whatever criticism: on such a provision may 
be open to, cannot certainly be questioned 
on the ground that it is violative of Art. 14 
of the Constitution. May be, the Legisla- 
ture, after considering the several aspects, 
was of the view that the interests of the 
traders as well as the growers of agricul- 
tural produce and owners of livestock and 
. products of livestock are better served by 
_ nomination of the members of those cate- 
gories. May be, the administrative difficul- 
fies: and financial burden of conducting elec- 
tions to several market committees, especial- 
ly when growers of agricultural produce 
and owners of livestock run into several 
lakhs, weighed with the Legislature in 


abandoning the election process. 
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be, it thought that on committees like this, 
persons with special knowledge or experienca 
may not come forward to seek election and 
the Government preferred to secure ‘their 
services by nominating them to these com- 
mittees in the hope that the committee 
would function better. Those are matters 
entirely for the Legislature. to consider and 
decide. It is not the province of this Court] 
to say that the method of election alone is} * 
to be preferred as against the method of 
nomination in constituting the market com- 
mittees. It is a matter of opinion. So long 
as such nomination does not violate any 
provision of the Constitution, the Court 
cannot substitute its own view in matters 
such as these and strike down the legisla- 
tion. It may be pointed out that the pas- 
sage from the judgment of this Court relied 
upon by the learned counsel to the effect 
that interests are best protected by permit. : 
ting the affected owners of those interests 
to elect their representatives to the market 
committee were made only to emphasise 
that the others interest was not similarly 
represented by the elected members’ but 
was represented only by nominated mem- 
bers. It was never meant that the persons 
to man the market committees must be 
chosen only by the process of election from 
among the members of that category. In 
our view, inasmuch as all the interests en- 
visaged by the Act are represented by per- 


. sons nominated by the Government, no 


question of hostile discrimination arises so 
as to. hold the said amended provisions of 
the enactment to be violative of Art. 14 of 
the Constitution, 


7. It was next contended that no guide- 
lines are laid down by the Legislature to 
ensure that the Government does not act arbi- 
trarily in the matter of nominating persons 
to the committee. The Government, which 
has been given an unfettered and unguided 
discretion and it is alleged, is apt to exer- 
cise it arbitrarily and as such must be deem- 
ed to be violative of Art. 14 of the Consti- 
tution. As already pointed out above, while 
prior to the amendment, no distinction was - 
made among the large number of growers 
of the agricultural produce within the noti- 
fied area, the amended Act identified small 
farmers and farmers other than small farm- 
ers and also small farmers of wet lands on 
one hand and the farmers of dry lands on i: 
the other hand and farmers other than 
small farmers who grow agricultural pro- 
duce on dry or on wet lands. The pro- 
blems of small farmers of wet and dry : 
lands in the matter of growing their produce . 
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and the problems of persons other than 
smali farmers growing agricultural produce 
on wet and dry lands may be different and 
therefore, they: may have to be represented 
on the committee. Soalso among the traders 
the problems of small traders whose annual 
turnover Coes not exceed Rs. 2 lakhs and of 
those whose turnover exceeds Rs. 2 lakhs 
may be different and their interests have to 
be represented in administering the market 
through the market committee. A reading 
of these provisions along with the preamble 
of the Act and the other provisions would 
in our opinion, provide sufficient guidance 
to the Government as to who should be ap- 
pointed tc a particular market committee. 
The object of the enactment is to regulate 
purchase and sale of agricultural produce, 
livestock and products of livestock and the 
establishment of markets in connection 
therewith. The market committee is to be 
a body corporate having perpetual succes- 
sion and a common seal with powers to 
acquire, Lold and dispose of property, as 
laid down in Section 4 of the Act and it is 
charged with the duty of enforcing the pro- 
visions of the Act and the Rules and Bye- 
laws made thereunder within the notified 
area. It is charged with the function of 
establishing requisite number of markets 
within its jurisdiction from time to time 
for the purchase and sale of any notified 


produce of livestock and products of live- 
stock and provide facilities in the market 
for that purpose. In particular, it is also 


charged with the duty of establishing mar- 
kets for purchase and sale solely of vege 
tables and fruits and provide facilities for 
such sale or purchase. The limits of every 
market are also to be notified. In the light 
of the experience of the functioning of the 
markets and the convenience or difficulties 
experienced by the growers and the traders, 
the area of the market committee may be 
altered by inclusion or exclusion of the 
areas from time to time by a notification in 
the gazette issued by the Government. 
Trading in the markets in the notified areas 
is regulated by licences, as laid down by 
Section 7 of the Act. The market com- 
-mittee is required to meet from time to time 
and at Jeast-once in a month. It is also 
empowered to levy fees on. agricultural pro- 
duce, livestock or products of livestock pur- 
chased or sold in the notified area and pro- 
vide facilities for the sellers, buyers and 
traders. The market committee is empower- 
. ed to levy subscription for -market reports 
1981. Andh. Pre./26 XU G—17 
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etc. to provide information to its sub- 
scribers regarding statistics, markets and 
prices in respect of notified agricultural pro- 
duce, livestock or products „of livestock. 
The purposes for which the market fund 
constituted under S. 14 of the Act may be 
expended are laid down in S. 15 of the Act. 
Among others, the purposes for which the 
market funds may be expended are: estab- 
lishment, maintenance and improvements of 
markets, acquisition. of site for such pur- 
pose, provisions for maintenance of stan- 
dard weights and measures, propoganda ‘for 
the improvement of agriculture, livestock 
and products of livestock, measures for the 
preservation of foodgrains and for promo- 
tion of grading services. It is also intend- 
ed to check excess and unauthorised collec- 
tion from the growers by traders or other- 
wise within the market area. All trade is 
to be regulated in accordance with the rules 
prescribed. Under S. 33 of the Act, the 


Government is empowered to frame rules 
to carry out the purposes of the Act. The 
Act overrides all other laws. 

8. It would thus bė seen that this Act 
is a fairly comprehensive Act covering the 
purchase and sale of notified agricultural 


produce, livestock and products of livestock 
and intended to provide facilities for mar- 
keting of these products and to put a check . 
on unauthorised collections to which the 

growers of agricultural produce and owners 
of livestock and products of livestock are 
exposed in the process of sale of their 
stock. Having regard to the fact that the 
growers run into lakhs only an agency like 
the Government may be able to identify the 
persons suitable and sufficiently qualified 
for being nominated to the committees to 
represent the various interests. It is not 
any subordinate authority, but the Govern- 
ment which is the highest administrative au- 
thority, that is vested with the power to 
nominate persons of each category on the 
Committee, It is well settled that if such a 
power is vested in the highest authority, it 
is assumed that it would act fairly having 
regard to the provisions of the Act and its 
intendment and to advance the purposes of 
the Act. The provisions made in the am- 
ended sub-sections (1) and (2) of S. 5 of 
the Act, read with the other provisions of 
the Act referred to above, provide sufficient 
guidelines’ to this highest authority of the 
State in the matter of nominating the mem- 
bers to the committee; be it from the cate- 
gory of growers or of traders. In Jyoti Per- 
shad: v. Union Territory of Delhi, AIR 
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1961 SC 1602, a similar contention that ‘the 
Act itself did not provide any guidelines, 
was repelled and it was observed that “it is 
not essential for the legislation to comply 
with the rule as to equal protection, that the 
rules for the guidance of the designated au- 
thority, which is to exercise the power or 
which is vested with the discretion, should 
be laid down in express terms in the statu- 
tory provision itself’. The Supreme Court 
then referred with approval to the follow- 
ing observations made in Kedarnath v. State 
z West Bengal (AIR 1953 SC 404 at 
p. 409) :— 


“The Saurashtra case would seem to lay 
down the principle that if the impugned 
legislation indicates the policy which it is 
to seek to attain, the mere fact that the 
legislation does not itself make a complete 
and precise classification of the persons or 
things to which it is to be applied, but leaves 
the selective application of the law to be 
made by the standard indicated or the under- 
lying policy and object disclosed is nota 
sufficient ground for condemning it as arbi- 
trary and therefore, obnoxious to Art. 14.” 
The Supreme Court further laid down that 
“such guidelines may thus be obtained from 
or afforded by (a) the preamble read in the 
light of the surrounding circumstances which 
necessitated the legislation, taken in con- 
junction with well-known facts of which the 
Court might take judicial notice or of which 
it is appraised by evidence before it in the 
form of affidavits, (1952) 3 SCR 435: (AIR 
1952 SC 123) being an instance where the 
guidance was gathered in the manner above 
indicated (b) or even from the policy and 
purpose of the enactment which may be 
gathered from other operative provisions ap- 


plicable to analogous or comparable situa- 
tions or generally from the object sought 
to be achieved by the enactment.” 

9. It is unnecessary to multiply the au- 


fhorities on this aspect which is well settled, 
viz., that the guidance for the exercise of 
the discretion vested in a highly placed 
authority, may be gathered from the various 
provisions of the Act. As discussed above, 


the provisions of the Principal Act read 
with the provisions of the amended Act 
provide sufficient guidelines to a _ highly 


placed authority like the Government in the 
matter of nominating the members to the 


market committee. The contention that the 
amended provision is violative of Article 14 
of the Constitution, for the reason that it 
does not provide any guidelines in the mat- 
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ter of nomination to the committee must| 
therefore be rejected. 


10. It was next feebly contended that 
greater representation was given to the 
growers as compared to the traders on the 





market commitiee. This contention is with- 
out substance for there is no, law that all 
the interests which may be represented on a 
given committee constituted under the en- 
actment, should be equally represented. 
The representation on a particular committee 
is itself a right granted by the Statute and 
not a fundamental right or a natural right. 
If the Legislature, in its wisdom, having re- 
gard to the large number of growers of 
agricultural produce and owners of livestock 
and products of livestock, has given a 
larger representation to them on the market 
committee than to the traders who are in- 
finitesimally few as compared to the grow- 
ers, that legislation cannot be struck down 
as vesting an arbitrary power or as discri- 
minatory. In the matter of nomination to 
the committees constituted under an enact- 
ment, no citizen can claim a fundamental 
tight or violation of any such fundamental 
tight on that ground. 


11. In view of the above discussion, we 
are of the view that the attack on the vires 
of the amended: enactment is unsustainable. 
These writ petitions fail and are accordingly 
dismissed, but in the circumstances, without 
costs. Advocate’s fee: Rs. 150/- in each. 


12, On the pronouncement of the judg- 
ment, oral request was made for grant of 
leave to appeal to Supreme Court of India. 
We are unable to certify that these writ 
petitions involve such substantial questions 
of law of general importance as requires the 
consideration of the Supreme Court of 
India or that it is otherwise fit case for 
grant of leave. Leave refused. 

Petitions dismissed. 
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Sarvaraya Sugars Ltd. and others, 
Appellants v. A. P. Civil Supplies Cor- 
poration Ltd. and others, Respondents. 
W. As, Nos. 515 and 516 of 1980, D/- 

17-6-1981. 

(A) Constitution of India, Art. 

Writ petition 


226 — 
Interim order passed 


HY/HY/D436/81/VNP 


‘tion was 
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by different High Court against Central 
Government — Does not preclude to 
decide similar matter separately im 
favour of Corporation, a nominee of 
Central Government — Interim order, 


not deciding issue finally, does not op- 
erate as res judicata, (Levy Sugar Sup- 
ply (Control) Order 1979, CL. 2); (Essen- 
tial Commodities Act (1955), S. 3); (Civil 
P. C. (5 of 1908), S. 11). . 


Where the A. P. State Civil Supplies 
Corporation had filed a writ petition in 
view of the fixation. of the price of 
Sugar by Central Government by noti- 
fication and the directions of the Central 
Government under Levy-free Sugar Sup- 
ply (Control) Order against the sugar 
producers for direction to supply sugar 
at the price fixed by the notification and 
it was resisted by the sugar producers, 
primarily on the ground that in the 
writ petitions filed before the Madras 
High Ccurt, the Central Government 
has suffered an interim order. 
has become final under which they were 
entitled to sell sugar at a higher price 
subject only to the giving of Bank gua- 
rantee, however the impugned notifica- 
upheld by the A. P. High 
Court’ in previous writ petitions, the 
High Court would not be precluded 
from upholding the notification and 
granting direction in favour of the Cor- 
poration which was a nominee of the 
Central Government, merely because 
the different High Court had granted ‘an 
interim order regarding sugar supply, 
under Sugar Control Order, in favour of 
sugar producers, (Paras 4, 6) 

Since the decision i.e. interim order 
of the different High Court did not de- 
cide any issue finally between the par- 


‘ties, it. would not opérate as res judi- 


cata. (Para 5) 


(B} Constitution of Jndia, Art. 226 — 
Svgar producers, the private persons — 


Writ against — Maintainable. Case law 
discussed. (Para 6) 
Cases Referred : Chronological Paras 
AIR 1981 SC 487 6 
1981 Lab IC 942: (1981) 1 Andh LJ 

280 ° r 6 
1978 Lab IC 528: (1978) 1 Andh WR 

122 6 


AIR 1977 NOC 232 : 
278 
AIR 1976 SC 425 : 1976 Lab Ic 303 6 


(1977) 1 Andh WR 
6 
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T. T. Vijayaraghavan, for Appellants; 
G. Balaparameswari Rao (for No. 1}, 
K. Subrahmanya Reddy, Standing- Coun- 
sel, for Central- Government (for No, 2) 
and Govt. Pleader for F & A (for No. 3), 
for Respondents. _ 

MADHAVA REDDY, J.:— Th2se ap- 
peals are by the contesting respondents 
in the two writ petitions W. P, Nos. 
1285 and’ 1743 of 1980, who are produ- 
cers of sugar within the State of 
Andhra Pradesh. The Andhra Pradesh 
State Civil Supplies Corporation Ltd.. 
which is a Company registered under 
the Companies Act, - sought a writ of 
mandamus in the above two writ peti- 
tions against the appellants herein for 
an appropriate direction to supply sugar 
at the rate fixed by the Union of India. 
first respondent therein, under he 
Sugar Price Fixation (Production Years 
1978-79 and 1979-80) Orders dat-d 
17-12-1979 issued under the provisions 
of Levy Sugar Supply (Control) Order, 
By that order the purchasers of 
sugar were directed to sell levy-free 
sugar to the State Government or its 
nominee at the price mentioned there- 


-in. Similar orders, issued for. production 


years 1974-75 and 1975-76, were chal- 
lenged by several producers of sugar in 
various High Courts and the petitioner 
and some others in the High Court of 
Andhra Pradesh. Those petitions having 
been dismissed by this Court,.!he mat- 
ters were carried in appeal and the 
same are pending before the’ Supreme 
Court. The order fixing the price for 
the production year 1979-80 was chal- 
lenged by way of a writ petition before 
the High Court of Madras by the pro- 
ducers of sugar who have registered 
offices at Madras or within the Tamil 
Nadu State. Interim orders were grant- 
ed by the Madras High Court-in their 
favour on condition that they furnished 
Bank-guarantee to refund the excess - 
amount being realised by them over and 
above the price fixed under the Price 
Determination Order, challenged in 
those writ petitions. That order was 
passed on 6-3-1980. It may be noticed 
that A. P. State Civil Supplies Corpora- 
tion, which is the petitioner in these 
writ petitions, out of which these writ 
appeals arise, was not eo nomine party 
to the writ petitions filed and pznding 


‘in the Madras High Court. The case of 


the A. P. State Civil Sunplies 
Corporation in these writ appeals is that 
in view of the fixation of the price un- 
der the above referred order and the 
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directions of the Central Government 
under Levy-free Sugar Supply (Con- 
trol) Order, the appellant-sugar facto- 
ries are bound to supply sugar at the 
price fixed thereunder and accordingly 
sought a writ of mandamus, Granting of 
any such writ, direction or order is re- 
sisted by the sugar producers, primarily 
on the ground that in the writ petitions 
filed before the Madras High Court, the 
Central Government has suffered an 
interim order, which has become final 
under which they are entitled to sell 
sugar at a higher price subject only to 
the giving of Bank-guarantee. As such 
the Central Government itself is not 
entitled to compel the producers of 
sugar to sell at the price determined by 


it and consequently the A. P. State 
Civil Supplies Corporation which is 
only a nominee of the State Govern- 


ment, which is in turn, a nominee of 
the Central Government, cannot be 
granted a writ of mandamus. According 
to the learned counsel Sri Vijaya- 
raghavan that would be in the teeth of 
the order of the Madras High. Court. In 
that context he also stresses the fact 
that while the Andhra Pradesh High 
Court, Allahabad High Court and Guja- 
rat High Court have upheld the price 
fixation under the Order made by the 
Central Government, the Madras High 
Court has taken a different view and 
quashed the said orders and hence hav- 
ing regard to the view already taken 
by the Madras High Court, in all prob- 
ability, the writ petitions now pending 
before it would also be allowed. In any 
event the Central Government having 
suffered the interim order, so long as 
that order is not vacated, cannot direct 
supply of sugar at the price notified by 
it under the impugned order. Our learn- 
ed brother Ramachandra Rao, J., was 
of the view that the appellants herein 
having unsuccessfully challenged the 
price fixation and the Division Bench 
of this Court having upheld the notifi- 
cation fixing the price, the A. P. State 
Civil Supplies Corporation, the writ 
petitioner (respondent herein) was en- 
titled to a mandamus against the pro- 
ducers of sugar within the State of 
Andhra Pradesh and the interim orders 
of the Madras High Court cannot stand 
in the way of this High Court granting 
the relief prayed for and accordingly 
allowed the writ petitions. 

2, In these writ appeals, Mr. Vijaya- 
raghavan, 
appellants sugar factories, contends that 
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the learned counsel for the . 
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while the interim ordérs of'the Madras 
High Court are in force against the 
Central Government, the A. P. State 
Civil Supplies Corporation. which ‘is ~also 
a nominee of the Central Government 
is not entitled to any writ of mandamus 
and the interim order operates as res 
judicata. He also contends that a writ 
does not lie against the appellants who 
are producers of sugar who are merely 
private parties. 


3. So far as this High Court is con- 
cerned, the order of the Central Gov- 
ernment fixing the price and directing 
the supply of sugar to the State Gov- 
ernment or its nominee at the said price 
was upheld for the previous produc- 
tion year 1979-80. That order was chal- 
lenged unsuccessfully in this Court by 
some other major sugar producers in 
the State and appeals against those 
matters are now pending before the 
Supreme Court. The appellants them- 
selves have challenged that order before 
the Madras High Court ana the matter | 
is pending before the Madras High 
Court. The High Court of Madras has 
made only an interim order therein un- 
der which no doubt the appellants have 
been permitted to supply sugar other 
than at the notified price subject to fur- 
nishing Bank-guarantee. But nonethe- 
less that order is only an interim order 
pending disposal of the writ petitions 
before the Madras High Court, To this 
writ petition, the A. P. State Civil Sup- 
plies Corporation is not'a party. While 
every other allottee of the State Gov- 
ernment has been made a party-respon- 
dents to that writ petition including the 
A. P. State Co-operative Marketing 
Federation and the Civil Supplies De- 
partment of Pondicherry and Madras, 


‘the A. P. State Civil Supplies Corpora- 


tion is not made eo nomine party to it. 
However, Mr. Vijayaraghavan the learn- 
ed counsel for the appellants con-ends 
that since it is merelv an allottee or 
nominee of the State Government and 
the State Government itself acquires the 
right to supply the sugar under the 
notification issued by the Central Gov- 
vernment, it is bound by the interim 
order made by the Madras High Court 
against the Union of India. 


4, Under the Levy. Sugar (Control) 
Order, the Central Government is given 
authority to have the supply of sugar 


‘for persons or organisations, It. is in 


exercise of this statutory authority that 
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the notification was issued, It is pur- 
suant to ‘that notification that. the 


State Government is entitled to supply 
of sugar and instead of the State Gov- 
ernment the. A. P. State Civil Supplies 
Corporation, which is its nominee, is 
entitled to lift the sugar. It is not a 


“nominee of the Central Government in 


the sense that it is lifting the sugar on 
behalf o? the Central Government. The 
rights which accrue to the A. P. State 
Civil Supplies Corporation is by virtue 
of the statutory notification which the 
Central Government has issued under 
Section 3 of the Essential Commodities 
Act and the Sugar Supply (Control) 
Order. It is therefore not a nominee in 
the sense that the Union Government 
represents the interests of the A. P. 
State Civil Supplies Corporation, Since 
it is not a representative in interest of 
the Central Government, the interim 
order made by the Madras High Court 
against the Central Government would 
not per se be binding on the A. P. State 
Civil Supplies Corporation. The A. P. 
State Civil Supplies Corporation is seek- 
ing a writ of mandamus on a more solid 
ground. It is not understandable as to 
how an interim order made by a dif- 
ferent High Court would preclude this 
Court from disposing of an independent 
writ petition filed by the A. P. State 
Civil Supplies Corporation in a differ- 
ent High Court. (sic) If the appellants 
kad filed a writ petition in this very 
High Court instead of in the Madras 
High Court and an interim order was 


«g passed therein pending the disposal of 


that writ petition, and an independent 
writ petition were to be filed such as 
the one we are concerned with in these 
writ appeals by a person entitled to un- 
der the notification issued by the Cen- 
tral Government, would this Court be 
precluded from disposing of the subse- 
quent writ finally? In our opinion any 
interim order made in a different writ 
petition cannot preclude the same Court 
or any other Court from disposing of 
another writ petition finally on its own 
merits. There is no stay of the disposal 
of the writ petition. In passing the 
interim order what the Court does is to 
consider whether pending the writ peti- 
tion, the balance of convenience is in 
favour of allowing the impugned notifi- 
cation to be implemented or impose cer- 
tain conditions in its implementation or 
totally stay its operation. Such an order 
does not prohibit the High Court from 
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considering. the. validity ‘or otherwise of 
the orders impugned : in the writ peti-. 
tion or preclude it from disposing of 
the writ petition and granting relief. 
This Court had already held in the writ 
petitions filed by other producers of 
sugar in the State of Andhra Pradesh 
that the notification fixing the price of 
levy-free sugar and directing the pro- 
ducer to deliver a particular quantity 
to the allottees was perfectly valid. As 
such, the Civil Supplies Corporation 
(the respondent herein) was entitled to 
a similar direction in the writ petitions. 
Merely because an interim order was 
made by another High Court and for 
that matter even if it were to be made 
by this High Court in a different writ 
petition, this Court in our opinion 
would not be precluded from upholding- 
the notification and giving relief to 
which the writ petitioner is entitled. 
The interim orders in one writ petition 
cannot take away the jurisdiction of the 
High Court to grant relief in another 
writ petition. 


Civil Supplies Corpn. Ltd. 


5. Mr. Vijayaraghavan, the learned 
counsel for the appellants disputing this 
proposition tried to contend that. the 
interim order operates as res judicata, 
and so long as that order is in force, 
this Court ‘would be precluded from 
considering the question whether the 
notification is valid or not. Accepting 
such a contention would mean that the 
interim order will operate as res judi- 
cata or would preclude to entertain and 
dispose of the writ petition. Any order 
that operates as res judicata must de- 
cide the issues finally between the par-. 
ties. That apart, accepting such a con- 
tention would be to hold that the 
interim order would nullify the final 
order made in another writ petition. 
The interim order of this nature in the 
circumstances does not decide any issue 
finally | between the parties and conse- 
quently does not operate as res judicata 
or constructive res judicata, This Court 
therefore, far from being _ precluded 
from granting the relief prayed for by 
the writ petitioners, is bound to grant 
relief having régard to the earlier deci- 
sion. of this Court upholding the notif- 
cation fixing the price of levy-free 
sugar, : 


6. The next contention of Mr.” Vijaya- 
raghavan, the learned counsel for the 
appellants is that the sugar producers 
are public limited companies, registered 
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under the Companies Act and as such 
private persons, against whom no writ 
lies. He referred to the decisions of this 
Court in A. ‘Ranga Reddy v. ‘General 
Manager, Co-operative Electricity Sup- 
ply Society Ltd., Sircilla, (1971) 1 Andh 
WR 278: (AIR 1977 NGC 232) and 
‘Sesdharama Naidu v. The Chittoor Dis- 
trict Co-operative Central. Bank Ltd., 
(1978) 1 Andh WR 122: (1978 Lab IC 
528), whick: deals with the question 
whether a writ can be issued ‘against a 
Co-operative Registrar and it was held 
that no writ lies. However, in our view 
having regard ‘to the pronouncement of 
the Supreme Court in Ajay Hasia vV. 
. Khalid Mujib, AIR 1981 SC 487 a. writ 
can be issued to enforce a public duty 
whether it be imposed on a private in- 
dividual or a public body. In fact as far 
back as in Rohtas Industries v. Its 
Union, AIR 1976 SC.425 the Supreme 
Court. held that a writ can be issued 
against a private person also. Recently 
one of our learned brothers P. A. Chow- 
dary, J., in T. Gattaiah v.-The Cemmis- 
sioner of Labour, Hyderabad, (1981) 1 
APLJ 280 : (1981 Lab IC 942) held that 
a’writ can be issued even against a pri- 
vate person, provided the was discharg- 
ing a public duty. We are therefore of 
‘the view that the sugar preducers in 
the State of Andhra Pradesh are bound 
'to s*ll the -levy-free sugar to the writ 
(petitioner at the rate fixed by *he Cen- 
tral Government under statutory order 
` and the interim order “issued by the 
‘Madras High ‘Court in the writ petition 
' before it does not preclude this Court 
from issuing ‘a „writ at the instance: of 
- the «writ petitioner ‘against the sugar 
prodvcing companies. 


7. These writ appeals therefore fail 
and ‘are accordingly dismissed . with 
costs. Advocate’s fee Rs, .250/- in each 

‘of the appeals. . ae 


8. At the conclusion of the pro- 
nouncement .of the judgment, Sri Vijaya- 
raghavan requests to grant leave to ap- 
péal to the Supreme Court, We are un- 
‘able to hold that this matter involves 
any substantial question of law of-gen- 
eral importance which requires consid- 
eration ‘by the Supreme Court, or it is 
a matter otherwise fit for grant of leave 
to appeal. Leave refused. 


Appeals dismissed. 





‘C. Srinivasa Rao v, K. Manohar Rao 


A.L R. 


AIR 1981 ANDHRA PRADESH 408 


MADHUSUDAN RAO, J. 

C. Srinivasa Rao and another, Petitioners 
v. K. Manohar Rao and others, Respon- A, 
dents. ` 7 

C. R. P. No. 4261 of 1980, D/- 7-4-1981. 

Civil P. C. {5 of 1908), O. 39, R. 1 and 


” 0. 19, R. 2 and S. 115 — A.P. High Court 


Civil Rules cf Practee, Rr, 33 and 46 — 


Application for summoning deponents ina 
malter wader O, 35, R. 1 -— Dismissal of 
‘application on the ground that Corrt has ` 


no jurisdiction to summon the deponents — 
Held amounted to failure to exercise juris- 
diction vested in- the Court. 


Order 39. Rule 1, C. P. C. permits proof 
‘of the required circumstances for the grant 
-of a temporary injunction by » affidavits. 
The proof is not confined to affidavits only. 
`The mere fact that affidavits can be filed in 
‘a temporary injunction proceeding under 
.O. 39, R. 1, C. P. C. does not require the 
Court to decide the controverted questions 
in that proceeding only by reference to 
affidavits. Order 39, Rule 1, CŒ P. C 
merely enables the Court to decide the dis- 
puted questions in that proceeding on the 
basis of affidavits and the language of the 
provision does not incorporate any prohibi- 
tion against the Court to summon the depo- 
nents for examination or cross-examination. 
No doubt, O. 19, R. 2, C. P. C, is appli- 
cable only in the case of affidavits filed by 
an order. of the Court passed under O. 19, 
R. 1 and that rule may not have any appli- 
cation to the affidavits filed under the statu- 
tory permission provided under O. 39, R.-1,: 
C. P. C., but it. should be. remembered that” 
the extraordinary method of proof or dis- 
proof of facts in a judicial proceeding by 
affidavit evidence is permitted in an inter- 
locutory matter only to save time in the 
disposal of the proceeding in which the 
Court does not decide the rights of the par- 
ties finally. It cannot however be construed 
that the statutory provision under O. 39, 
R. i, C. P. C. is intended to dispense with 
the very object for which a Court is con- 
stituted. The Court, bas always its inherent 
power to pass such orders as may be ne- 
cessary for the ends of justice or to prevent 
the abuse of the process of the Court. Fur- 
ther in view of Rr. 33 and 46 of Civil i 
Rules of Practice. and Circular. Orders the 
Court is empowered to call any- witness in 
-Court for cross-examination. Therefore dis- 
missal of an application of one of the party 
to summon the deponents of affidavit . filed 
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1981 -: 


by opponent by the Court on ‘the ground 


that it has no jurisdiction to’ summon them - 


would be erroneous and would amount to 
failure to exercise jurisdiction vested in it 
and the order of dismissal would be liable 
to set aside. Case law discussed. . 

i (Paras: 5, 12} 
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AIR 1978. Andh Pra 103 f 2,7,8 
(1976) C. R. P. No., 1990 of 1975, D/- 2-11- 
1976. (Andh Pra), B. Lakshmamma. v. 
B. Yadgir Reddy -11 
AIR 1975 All 398- . 10 
(1971) C. R. P, No. 4 of 1971, D/- 17-9-1971 
(Andh Pra), Konda Reddy v. G. Venkata. 


Swamy . if 
AIR. 1968- “Guj 198 - 7, 10- 

“B. V. Prakash Rao, for Petitioner; P. V» 
Narayana Rao, for Respondent. 

ORDER :— This revision is directed 


against the order passed by the learned Dis- 
trict Munsif, Karimnagar, in I. A. No. 1239. 
of 1979, in I. A. No. 929 of 1979, in ©. S. 
No. 264 of 1979 om the file of this Court. 


2. The petitioner is the plaintiff in O. S. 
No. 264 of 1979, which is a suit for perma- 
nent injunction. He filed I. A. No. 929 of 
1979 under O. 39, R. 1, C. P. C. for a tem- 
porary injunction pending suit. Along with. 
the application for temporary injunction, he 
filed his own affidavit and the affidavits of 
third parties in proof of his possession. 
The respondent-defendant filed a counter 
along with his own affidavit and the affida- 
vits of some others. The plaintiff thereupon 
filed I. A, No. 1239 of 1979 under O. 19, 
R. 2, C. P. C. requesting the Court to order 
the attendance of the deponents on behalf 


of the defendant for his cross-examination. 


Relying on the decision of this Court in 
S. V. Rao v. M.. Appalaswamy, AIR 1978 
Andh Pra 103, the learned District Munsif 
dismissed the application holding that he. 
has no jurisdiction to direct the attendance 
of the deponents, whose affidavits are filed 
in a proceeding uñder O. 39, R. 1, C. P. C. 
Tt. is against this order of dismissal that the 
plaintiff has.come up in revision to -this 
Court. 


3. .Sri B. Prakash Rao, the learned coun- 
sel for the petitioners, contends that, even 
in the case of affidavits filed under OQ. 39, 
R. 1, C. P. C., the Court has the power. 
under O. 19, R. 2, C. P. C. to summon the: 
deponents for cross-examination and that 
the lower Court failed to exercise jurisdic- 
tion vested in it-onm am erroneous impression. 
of the law. Sri P. V., Narayana Rao, the: 


` C. Srinivasa Rao v. K. 
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` learned counsel forthe respondents, on the 


other hand, contends that, in the case of 
affidavits filed under ©. 39, R. 1, ©. PC, . 
` the 


no: Court has any power to summon 

deponents: for cross-examination. ; 
4. The short question that arises for 

decision in this revision is whether, when 


affidavits are filed in a temporary injunction 
proceeding under O. 39, R. 1, C. P. C., the 
Court has the jurisdiction, on the applica- 
tion of either party, to summor the depo- 
nents of tbe opposite party for cross-exam- 
'ination. 

5. The facts in dispute in'a judicial pro- 
ceeding are decided by the judicial tribunals 
by reference to evidence adduced by _ the 
contending: parties. As defined in Section 3 
of the Indian Evidence Act, “evidertce” 
means and includes— (1) all statements 
which the Court permits or requires. to be 
made before it by witnesses, in relation to 
matters of fact under inquiry; such state- 
ments are called oral evidence; and (2) all 
documents produced for the inspection of 
the Court; such documents are’ called docu- 
mentary evidence. The media, through 
which the evidence of facts either disputed 
or required to be proved is conveyed’ to the 
mind of ‘a judicial tribunal, consist of wit- 
nesses and documents: Affidavits of depo- 
nents are’ neither oral evidence nor docu- 
mentary evidence within ‘the meaning of Sec- 
tion 3 of the Indian Evidence Act. Proof 
or disproof of facts by affidavits is a depar- 
ture from the normal rule and. such depar- 
ture is permissible: only when the law speci- 
fically provides for the: same, 

Affidavit evidence is permitted. in writ 
proceedings, contempt proceedings: and’ cer- 
tain proceedings under the. Arbitration Act. 
Generally, affidavit evidence is not permit- - 
ted: in proceedings: of a substantial nature 
in so far as it is repugnant to the principles 
of natural justice that a Court should act 
on the statement of a person who has not. 
been examined before: it or whose: statement 
has. not been tested. by cross-examination. 
In proceedings: regulated by the Code of 
Civil Procedure, as provided in O. 18, Ri. 4, 
the ordinary rule is to- record evidence in 
open Court in the presence and under per- 
sonal supervisien of the Judge. Order 19, 
Rule f, C. P.-C., however, provides that 
“any Court may at any time for sufficient 
reason order that any particular fact or 
facts may be proved by affidavit, or that 
the affidavit of any witness may be read. at 
the hearing, on such conditions as the Court 
thinks reasonable”. It. is) further provided 
in this: rule that, “where: it appears. to the 
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Court that either party bona fide desires the 
production of a witness for cross-examina- 
tion, and that such witness can be produced, 
an order shall not be made authorising the 
eyidence of such witness to be given by 
affidavit’, Order 19, Rule 2 reads as fol- 
lows : l 

.“(1) Upon any application evidence may 
be given by affidavit, but the Court may, 
at the instance of either party, order the 
attendance for cross-examination of the 
deponent. 


(2) Such attendance shall be in Court, un- : 


less the deponent is exempted from perso- 
nal appearance in Court, or the Court other- 
wise directs.” 

Order 39, Rule 1 reads: 


“Where in any suit it is proved by affida- 
vit or otherwise — 


(a) that ary property in dispute in a suit 
is in danger of being wasted, damaged or 
alienated by any party to the suit, or wrong- 
fully sold in execution of a decree, or 


(b) that the defendant threatens, or in- 
tends to remove or dispose of his property 
with a .view to defraud his creditors, 
the Court may by order grant a temporary 
injunction. to restrain such act, or make 
such other order for the purpose of staying 
and preventing the wasting, damaging, 
alienation, sale, removal or disposition of 
the property as the Court thinks fit until the 
disposal of the suit or until further orders.” 


f Order 39, Rule 1, C. P. C. permits proof 
Jof the required circumstances for fhe grant 
‘jof a temporary injunction by affidavits. 
{The proof.is not confined to affidavits only. 
The mere fact that affidavits can be filed in 
a temporary injunction proceeding: - under 
10. 39, R. 1, C. P. C. does, not require the 
Court to decide the controverted questions 
in that proceeding only by reference to 
affidavits, Order 39, Rule 1, C. P. C.- merely 
_lenables the Court to decide the disputed 
questions in that proceeding on the basis 
of affidavits and the language of the provi- 
sion does not incorporate any prohibition 
against the Court to summon ‘the deponents 
_|for examination or cross-examination. The 
contention that, when affidavits are filed in 
a temporary’ injunction proceeding under 
O. 39, R. 1, C. P. C., the Court: has no 
power to summon the deponents, but that 
the Court has got to decide one way or the 
‘other by reference to the affidavits- 
affidavits alone does: not commend , itself to 
me as sound or correct, ; 
No doubt, as contended by 
counsel:-for the respondents, Sri 


the learned 
“Narayana 


C.: Srinivasa Rao v. K. Manobar Rao 


and: 
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Rao, O. 19, R. 2, C. P. C. is applicable only 
in the case of affidavits filed by an order of 
the Court passed under O. 19, R. 1 and 
that rule may not have any application to 
the affidavits filed under the statutory per- 
mission provided under O. 39, R. 1, C. P. C., 
but it should be remembered that the extra- 
ordinary méthod of proof or . disproof of 
facts in a judicial proceeding by affidavit 
evidence is permitted in an interlocutory 
matter only to save time in the disposal of 
the proceeding in which the Court does not 
decide the rights of the parties finally. It 
cannot however be construed that the statu- 
tory provision under O. 39, R. 1, C. P, C. 
is intended to dispense with the very object 


for which a Court is constituted. The 
Courts are to dispose of the judicial pro- 
ceedings only after they are satisfied with 


the proof or disproof of the facts required 
to be proved under the law and not.to pass 
orders without such satisfaction merely be- 
cause they are orders in interlocutory mat- 
ters. 

When affidavits are filed by the parties, 
each set of affidavits affirming the case ofj 
each of the contending parties and tne Court: 
considers it necessary to examine one or 
some or all of the deponents to arrive at a 
proper decision of the requirements for the 
grant or refusal of a temporary injunction, 
it would not be correct to say that the: 
Court has no power to summon any of thel 
deponents, but that the Court has to neces- 
sarily pass an order one way or the other 
even if there should be no judicial satisfac- 
tion in regard to the existence or otherwise 
of the facts constituting the requirements 
for the grant.of a temporary injunction. 
The Court has always its inherent power to 
pass such orders as may be necessary for 
the ends of justice or to prevent the abuse! 
of the process of the Court. ` 

6. Rules 33 and 46 of the Civil Rules of 
Practice and Circular Ordets provide as fol- 
lows : 

Rule 33 — f 

“Any fact required to be proved upon .. 
an interlocutory proceeding shall, unless 
otherwise provided by these rules, or order- 
ed by the Court, be` proved by affidavit; but 
the Judge- may, in any case, direct evidence. 
to be given orally; and thereupon the evi- 
dence shall be recorded; and exhibits mark- 
ed, in the’ same manner as in: a suit: ‘and 





lists of the witnesses and: exhibits shall be- 


prepared and ‘annexed to the Judgment.” n 
Rule 46 — 

- “The Court may’ at. any time’ direct int 

any person shall attend: to be cross-examined 


- Gn- his’ affidavit.” 


s 


‘ducing the proceedings of the 


„affidavits in support of their plea 


1981 


Rules 33 and 46 apply not only to the affi- 
davits filed under O. 19, R. 1, C. P. C, but 
also to the affidavits filed under O. 39, R. 1 
or any other proceeding. When affidavits 
are filed in a proceeding under O. 39, R. 1, 
C. P. C., it is just possible that the Zourt 
entertains a doubt with regard to the very 
authorship or identity of the person who 
gave a particular affidavit. To contenc that 
the Court has no power to clear its coubt, 
but that the Court has to either subm:-ssive- 
ly accept or arbitrarily: reject the doabtful 
affidavit would tantamount to reducing the 
proceeding of the Court to a mere mockery. 


There may be a case where each of the 
contending parties files the affidavit of the 
same person containing diametrically ppo- 
site affirmations and the Court would be 
anxious to find out as to which of the ver- 


sions is true. To say that, even in sich a 
situation, the Court has to accept one of 
the two affidavits and reject the othe: affi- 


davit of the same person without any power 


‘to examine the deponent or to summor him 


for cross-examination would amount to re- 
Court toa 
mere gamble. It would be abhorrent io all 
notions of judicial administration if a Court 
is required to pass orders in any judicial 
proceeding without the Court being satisfied 
with the existence or non-existence of the 
circumstance under which the orders have 
to be passed. 


- 7%. In S. V. Rao v. M. Appalaswamy, 
{AIR 1978 Andh Pra 103), relying on which 
‘the learned District Munsif straightway dis- 
missed the application and on which case 
strong reliance is placed by the respordents” 
learned counsel. Punnayya, J., held as fol- 
lows : i 


“The power given to the Court under 
O. 39,- R. 1 to decide the matters by affi- 


davits is unfettered. and is not . subjeced to 


the provisions of O. 19, Rr..1 and 2.” 

The learned Judge relied on a decision of 
the Gujarat High Court in. Mavji Khimji v. 
Manjibhai, (AIR 1968 Guj 198). In that 
case, the plaintiffs. obtained an ad. irterim 
injunction. The defendants.3 and 7 filed 
of pos- 


session and requested the Court. to vacate 


the injunction. The. plaintiffs thereupon filed - 
an application requesting the Court to direct - 


the attendance of. the defendants. 3 and-7 


-who filed the affidavits,- for- cross-exa nina- 
_ tion by the plaintiff- The Civil Judge- dis- 
When the plaintiffs: 
-preferred a revision, the. High. Court dismiss- 
ed the: revision. holding that: the Court’ was. 


missed the. application. 
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empowered to decide the matter on affida- 


vits. 


8. In S. V. 'Rao’s case, (AIR 1978 Andh. 
Pra 103), the plaintiff filed an application for 
the grant of a temporary injunction and the 
application was supported by some affida- 
vits including the affidavit of the village 
Karnam. The District Munsif granted an 
interim injunction against the defendants. 
The defendants thereupon filed an applica- 
tion for vacating the interim injunction. 
They also filed another application request- 
ing the Court to summon ft.. village Kar- 
nam for cross-examination by them. The 
Court dismissed the application for summon- 
ing the village Karnam observing that: 


“it is, therefor.,- clear that the petitioners 
are, as of right, not entitled to any claim to 
call for the deponent for cross-examination 
with reference to the averments made in his 
affidavit.” 


9. In both the cases, what all was held 
is that, in the case of affidavits filed under 
Order 39, Rule 1, C. P. C., neither party can 
insist on the attendance for cross-examination 
of the deponents of the opposite party. Both 
the cases dealt with the right of the parties 
for cross-examining the deponents of the op- 
posite party and in neither case was it held 
that the Court has no power to direct the 
attendance of any deponent for examination 
or cross-examination, 


10. In Abdul Hameed v. Mujeed-ul-Hasan, 
AIR 1975 All 398 it was held that a Court 
cannot be deemed to have committed any 
illegality in summoning the deponents for 
cross-examination in a proceeding under 
Order 39, Rule 1, C. P.-C., if the Court’ con- 
sidered it necessary to so summon the de- 
ponents in view of the conflicting. affidavits. 
Referring to Khavji Himji’s case AIR 1968 
Guj 198, Jagmohanlal, J., observed : 


“According to the Gujarat High Court de- 
cision in Mavji Khimaji (supra) these safe- 
guards are not necessarily inbuilt in a pro- 
ceeding relating to an interlocutory order 
under Order XXXIX, Rule 1, Civil Procedure 
Code, but. even in that proceeding there is 
no bar to the Court to summon a witness for 
cross-examination if it thinks it necessary to 
do so in the interests of justice.” ` 

11..-In Konda Reddy. v. G. Venkata 
Swamy, unreported judgment in C. R. P: No. 
4 of 1971, D/- 17-9-1971: (Andh Pra) the 
plaintiff filed an application for the grant of 


`a temporary. injunction under O. 39, R.-1, 


C. P. C. The application was supported by 
the..affidavits of .the plaintiff. and others..The - 


- defendant filed a.counter: requesting ‘that the: 
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application for the temporary injunction may. 
be’ dismissed. Along with the counter, he 
filed his own affidavit and the affidavits of 
four others. The plaintiff filed an applica- 
tion under O. 19, R. 1, C. P. C. read 
R. 46 of the Civil Rules of Practice request- 
ing the Court to direct the attendance of the 
four persons, who gave affidavits in favour 
of the defendant, so that he could cross- 
examine them. The Sixth Additional Judge 
allowed the application. The defendant there- 
upon filed the C. R. P. No, 4 of 1971. Dis- 
missing the revision, Muktadar, J., observed : 

“The lower Court has given its reasons 
before passing the order and has found that 
the desire of the petitioner for production of 
the witnesses for cross-examination is bona 
fide.” 
Again in B. Lakshmamma v. B. Yadgir 
Reddy unreported judgment in C. R. P. No. 
1990 of 1975, D/- 2-11-1976, Madhava 
Rao, J., also held that the action of the trial 
Court in summoning the deponents for cross- 
examination in a proceeding under O. 39, 
R. 1, C. P, Œ is not illegal or beyond its 
powers. 

12. Under the circumstances, therefore, 
the dismissal of the petitioner’s application 


by the learned District Munsif on the ground 


that he has no jurisdiction at all to summon 
the deponents in a proceeding under O. 39, 
R. 1, C. P. C. is erroneous and cannot be 
approved. The lower Court failed to exer- 
cise jurisdiction vested in it by not consider- 
ing whether, under the circumstances of the 
case, it is necessary to summon the deponents 
as prayed for by the petitioner. The order 
of the lower Court is therefore set aside and 
this revision is allowed. The petitioner’s ap- 
plication for summoning the deponents is re- 


`. mitted back to the lower Court for due. con- 


` 


sideration and proper disposal according to 
law. No costs. 
Revision allowed, 
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with 


Rajahmundry and 


“Ach Re 


cretion is judicial — High Court would not 
grant stay when dispute involves grave 


allegations of fraud or misrepresentation. 


Where the suit was filed for declaration 
that the expulsion of the plaintiff from the 
partnership firm was illegal, void, inopera- 


tive and unenforceable, the Court would not . 


exercise its discretion to order stay of the 


legal proceedings under Section, 34 when the” 


defendant played fraud on the plaintiff and 
got introduced the clause relating to the ex- 
pulsion of a partner, plaintiff and the clause 
relating to reference to arbitration without 


knowledge and consent of the plaintiff and ` 


the plaintiff would never have agreed to such 
clauses when the other partners belong to or 
members of one family. 
(Paras 12, 14, 21, 22, 24) 

The discretion given to the Court to stay 
or not to stay legal proceedings is a judicial 
discretion intended to be exercised to further 
the ends of justice. 
the Court is no doubt spacious in its sweep. 
It is neither possible nor desirable to lay 


down any rigid rules or precise limitation . 


under which the Court may reach the satis- 
faction required under S. 34 not to stay the 


proceedings, (Para 12) 
Cases Referred: Chronological Paras 
AIR 1977 Mad 259 22 
ATR 1972 Cal 281 20 
AIR 1967 SC 249 : 16 
AIR 1960 SC 1156 14 
AIR 1952 SC 119 24 
AIR 1951 Mad 879 {2) . 19 


G. R. Subbarayan, for Appellants; S. Ven- 
kat Reddy and Smt. D. S. R. Krishna, for 
Respondent. f ; 


CHENNAKESAV REDDI, J. :— The pro- 
blem that stands pre-eminently to the fore in 
this case relates to the limitations and condi- 
tions circumscribing the spacious sweep of 
Section 34 of the Arbitration Act to order 
stay of legal proceedings where there is 
agreement for arbitration between the parties. 


2. The relevant facts and circumstances 
giving rise to the legal proceedings are these: 
The plaintiff is the elder brother of the second 
defendant. Defendants 3 and 4 are the sons 
and the 5th defendant is the daughter of the 
‘2nd defendant. The 2nd defendant is a 
double graduate — B.Sc., B.Ed. 


3. The plaintiff and defendants 2 to. 5 exe 


ecuted a‘deed of partnership dated 19-4-1978. 


-By virtue of the said deed, they are .the part- 


ners of the ist defendant-firm, Raja Picture 
Palace, Rajahmundry. The said deed is 


stated to be with the 2nd defendant. Under ` 


Case law discussed. + 


The discretion given to ' 


. €ver, 


1981": 


.the deed .of partnership, the plaintiff is having 
: a 20% share and the second -deféndant ard 
his children hold the.-rest of the 80% share. 
By virtue of his education, the second defen- 
dant wás put in the management of the first 
- defendant-firm. `. The plaintiff does not know 
“English. . The-second defendant alone got the 


partnership deed drafted and out of comfidence- 
in his younger brother the plaintif® sub-. 


“scribed his ‘signature 'on the deed of partner- 
ship without -attempting to understand the 
terms of the deed. 


_4 For the. construction of the “iat: 
Raja Picture Palace, a loan of Rs. 2,20,000/- 
was taken by the Firm from the State Bark 
of India, Rajahmundry. The theatre was 
completed in May, 1979 and films were being 
exhibited since then in the theatre. Ever 
since the commencement of the cinema busi- 
ness by the first defendant-firm, 
defendant alone has been looking afser the 
entire business. -It is the case of the plaintiff 
that the ist defendant-firm has been doing 
good business just like thé other thectres- in 
Rajahmundry town. But, it appears, the se- 
cond defendant with a mala fide irtention 
failed to maintain correct accounts of the 
first defendant-firm and was not show:ng the 
accounts of the Ist defendant-firm to the 
plaintiff in spite of repeated requests The 
2nd defendant also failed to pay the monthly 
instalment due on the loan to the Stat2 Bank 
of India, Rajahmundry, with a- mala fide in- 
tention. He did not also pay the share of 
profit to each of the partners after rendering 
true and correct accounts. He coud suc- 
cessfully do so because all the other partners 
are his own children. Though the plaintiff 
demanded the second defendant to render 
true and cofrect account of the prodt and 
loss of the threatre, he never rendered any 
account for the reasons best known <o: him. 
The plaintiff also suggested to the secand de- 
fendant to lease out the threatre if ae was 
not in a position to run profitably as there 
were several offers to pay, an annual rent of 
Rs. 1,25,000/-. But the second defendant, it 
is alleged, with a view to cause loss to the 
`- plaintiff and misappropriate the income was 
not willing to lease out the theatre. 


5. The plaintiff made several attempts 
through mediators viz., Sri Marni Papaji 
Rao, Sri Nekkanti Ramanna Tata, Sri Tham- 
minee di Subba Rao and Sri G. R. Subtarayen 

“to advice the second defendant to renjer the 
true and correct accounts of ‘the business of 
- the first defendant firm, and those effcrts did 
‘not yield any result. But the mediators, how- 


the second 


advised the plaintiff not to go to a. 
è Court of law’ and assured him ` ho they 
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would bring about a fair settlement. But, 
however, as no settlement could be arrived 


-at and the plaintiff being vexed with the con- 


duct of the second defendant was about to 
file a- suit for rendition of accounts and for 
leasing out the theatre to avoid-any further - 
loss to'him. Again the mediators persuaded 
him: not to go to a Court promissing the 
plaintiff that they would see that ‘the plain- 
tiffs share of profits are paid to him. ` There- 


“fore, having regard to ‘the advice of the 


mediators, the plaintiff did not take any 
action to precipitate the matters, 


6. While so, the plaintiff received a letter -, 
from the 2nd defendant that a meeting of 
the partners of the Firm would be held at 
the ‘ist defendant-Firm Raja Picture Palace, 
Rajahmundry on 16-2-1981 at 10.30 A.M. 
to discuss about the problems of the firm. 
Jn pursuance of ‘the said notice, the plaintiff 
went to the Raja Picture Palace to partici- 
pate in the meeting at 10.30 A. M. on 16-2- 
1981 and waited for an hour. But none of 
the other partners: turned up and no meeting 
was held. The plaintiff, thereupon sent a 
notice dated 18-2-1981 to the second defen- 
dant’ questioning the conduct of the 2nd de- 
fendant ‘in issuing a false notice for a meet- 
ing while he did not intend to hold’ -any meet- 
ing on 16-2-1981. 


7. To the surprise of the plaintiff he re- 
ceived a letter dated 16-2-1981 on 19-2-1981 
from the second defendant informing him 
that the majority of the partners had expelled ` 
the plaintiff from the partnership firm as per 
the resolution said to have been passed at 
the meeting held on 16-2-1981. The plaintiff 
alleges that the said resolution and the con- 
sequential resolutions brought forth by de- 
fendants 2 to. 5 are void, illegal, inoperative 
and unenforceable in law and the plaintiff 
still continues to be the partner of the Ist 
defendant-firm irrespective of the said resolu- 
tions said to have been passed by the defen- 
dants 2 to 5 in the meeting alleged to have 
been held on 16-2-1981. According to him 


- it was done with a view to get rid of the 


plaintiff by paying him a paltry amount 


basing on the book value which is far less” ~ 


than the real value. The plaintiff thereupon 
issued a registered notice dated. 20-2-1981 to 
all the partners’ viz. defendants 2 to 5 ques- 
tioning the resolutions dated 16-2-1981 said 
to have’ been passed by them expelling him 
from the firm. A reply dated 5-5-1981 from 
the advocate of defendants 2 to 5 was sent 
containing false allegations to the effect that 
the plaintiff’ has been acting detrimental to 
the interests: of the Firm. The plaintiff sub- 
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mits that he had no -occasion to act cetri- 
mental to the interests of the first defendant- 
firm and -never interfered with the business 
of .the Firm.’ He, therefore filed the suit 
before the subordinate Judge, Rajahmundry, 
for declaration that the resolution dated 16-2- 
1981 alleged to have been passed by defen- 
dants 2 to 5 expelling him as partner of the 
first defendant-firm was void, illegal, in- 
operative and unenforceable and that the 
plaintiff continues to be the partner of the 
Firm and for rendition of true and correct 
accounts by the 2nd defendant of the partner- 
ship business from its inception up to the 
date and for payment of the plaintiff's 1/5th 
share of profits. 


8. Before filing the written statement in 
the suit defendants 1 to 5, filed an applica- 
tion I. A. No. 576 of 1981 under S. 34 of 
the Arbitration Act fer stay of all proceed- 
ings in the suit. In support of the applica- 
tion it is stated that under the deed of 
partnership dated 19-4-1978 enterd into be- 
tween the plaintiff and the defendants there 
is a provision for arbitration in case of dis- 
pute of any nature among the partners and 
so if the plaintiff felt aggrieved by the expul- 
sion from the partnership, his remedy was 
only to seek arbitration and as such he had 
no right to commence a legal proceeding and 
much less to claim any interim relief. It was 
stated on behalf of the defendants that all of 


them were ready and-willing for reference to 


arbitration and do all things necessary for 
the proper conduct of arbitration. 


9. In the counter-affidavit of the plaintiff 
he swore that he did not know to read and 
write English and the 2nd defendant obtained 
his signature on the partnership deed as the 
Manager without appraising him of the 
various terms in the partnership deed. He 
' . also stated that he bad signed the partner- 
ship deed out of confidence in his brother 
and that the 2nd defendant did not even 
furnish him a copy of the deed of partner- 
ship in spite of repeated demands by, him. As 


a matter of fact according to the plaintiff, till . 


he received the notice, he was not aware of 
any such clause enabling the other partners 
to expel a partner. According to. the plain- 
tiff, the 2nd defendant played fraud on him 
and got introduced the clause relating to the 
expulsion of a partner and the clause relating 
to reference to arbitration without the know- 
ledge and consent of the plaintiff and that 
he would never have agreed to such clauses 
when the other partners viz., defendants 2 
, to 5 belong to or members of one family. It 
is stated that the Court has ample discretion 
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in exercising its right not to. stay the pro- 
ceedings and particularly in cases where there 
are allegations “of .fraud and the question 
raised is also one relating to. the expulsion 
of the plaintiff-respondent from the .partner- 
ship of the Ist defendant-firm. According to~-. 
the plaintiff, the suit involves determination, 
of subtle points of law and allegations of 
fraud and collusion in introducing certain 
clauses in the deed without the knowledge of 
the plaintiff they can only be decided by a 
Court of law and cannot be decided by arbi- 
trators. So it is contended that the discre- 
tion of the Court under Section 34 of the 
Arbitration Act cannot be exercised to stay ` 
the legal proceedings. 


10. The learned subordinate Judge, on a 


consideration of the entire facts and circum- 


stances of the case, held that in view of the 
fact that the suit is for a declaration that the 
expulsion of the plaintiff from the partner- 


-ship firm was illegal and void and since the 


plaintiff alleges that he was not aware of the 
clauses inserting expulsion of partners and 
reference to arbitration and even a copy of 
partnership deed was not furnished to him 
in spite of repeated requests, the matter can- 
not be referred to the Arbitration and the . 
suit alone is the proper forum for deciding 
the issues in the case. Accordingly, he de- ` 
clined to exercise bis discretion to order stay , 
of the legal proceedings under Section 34 of ` 
the Arbitration Act and dismissed the ap- ' 
plication. Therefore, the defendants in the 
suit have come up to this Court by way of 
an appeal. 


11. The question, therefore, that requires 
determinations is: What are the limitations 
and. conditions circumscribing the spacious 
sweep of Section 34 of the Arbitration Act, 
1940 (hereinafter called ‘the Act’) to order 
stay of legal proceedings in a case where 
there is agreement for arbitration between 
the parties. The answer to the question must 
necessarily be found on the evaluation and 
interpretation of the real amplitude of Sec- 
tion 34 of the Act. Section 34- reads as- 
follows : 


“Where any party to an arbitration agree- 
ment or any person claiming under him com- 
mences any legal proceedings against any 
other party to the agreement or any person 
claiming under him in respect of any matter 
agreed to be referred, any party to such legal 
proceedings may, at any time before filing a 


written statement or taking any other steps 


in the proceedings, apply to the judicial auth- 
ority before which the proceedings are pend- 
ing.to stay proceedings: and if satisfied that 
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there is no sufficient reason why the matter 
should not be referred in accordance with the 
arbitration agreement and that the applicant 
was, at the time whén the proceedings were 
commenced, and _ still remains, ready and 
willing to do all things necessary to the 


proper conduct of the arbitration, such auth- 


ority may make an order staying the proceed- 
ings.” 

12. A scrutiny of the section at once 
sirikes one that in order to invoke the provi- 
sions of the section, there must be an un- 
disputed arbitration agreement between the 
parties to the legal proceedings. When the 
first essential pre-requisite is fulfilled, a party 
fo such legal proceeding at any time before 
filing a written statement may apply to the 
judicial authority before which the legal pro- 
ceedings are pending to stay the said proceed- 
ings. Then the Court may make an order 
staying the proceedings if the Court is satis- 
fied that there was no sufficient reason why 
the matter should not be referred to arbitra- 


. tion in accordance with the arbitration agree- 


ment. That leads to the real issue in many 
cases. When can the Court reach the satis- 
faction that “there is no sufficient reason”. 
The words employed in the section “no suffi- 
cient reason” are not magic words intended 
to be uttered. Nor is the satisfaction of the 
Court required to be reached by esoteric 
meditation or computer calculation or a pro- 
cess of perception. It is the satisfaction of 
the judicial conscience on an overview of the 
peculiar facts and circumstances of the parti- 
cular case. Jn other words, the discretion 
given to ihe Court to stay or not to stay 


jlegal proceedings is a judicial discretion in- 


tended to be exercised to further the ends of 
justice. The discretion given to the Court 
is no doubt ‘spacious in its sweep. It is 
Neither possible nor desirable to lay down 
any rigid rules or precise limitation under 
which the Court may reach the satisfaction 
Yequired under the section not to stay the 
proceedings. To state broadly, without in- 
tending to be exhaustive, the Court would be 
tightly exercising its discretion not to grant 
stay in cases where: (i) the dispute involves 
grave allegations of fraud or misrepresenta- 
tion; (ii) the plaintiff alleges collusion and 
conspiracy among the defendants; (iii) the 
dispute involves determination of complicated 
questions of Jaw which can be properly de- 
cided by’ a Court; (iv) the arbitration agree- 
ment itself is disputed; (v) there is good 
ground for apprehending that the arbitrators 
‘will not act fairly in the matter. 


"43. The learned counsel for the appellant 
‘mits that the Court below, in exercising 
i . - 
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its discretion, acted unreasonably and ua- 
fairly and ignored the’ relevant facts and- 
adopted on unjudicial approach. Let us now, 
therefore, proceed to scrutinise the relevant 
facts and examine the soundness of the con- 
tention. 


14. In this case, the plaintiff disputes the 
existence of any agreement of arbitration. 
He also disputes the clause in the agreement 
relating to expulsion of a partner .by the 
other partners. He submits that he was not 
shown the arbitration agreement at all and 
that he signed the agreement since he re- 
posed full confidence in his younger brother 
who happened to be the Managing Partner 
of the firm. In other words, he alleges fraud 
and misrepresentation. It is also the case of 
the plaintiff that he has been expelled from 
the partnership by a resolution and in the 
suit he has questioned the validity of his ex- 
pulsion from the partnership firm by the 
other partners. The first prayer in the suit 
is for a declaration that the resolution dated 
16-2-1981 expelling him from the partnership 
was illegal and void. It was alleged that 
he is ignorant of any clauses to that effect 
in the deed of partnership and that the se- 
cond defendant played fraud on him and got 
introduced the clause relating to the expul- 
sion of the partner. It is undisputed that the 
other 3 partners of the firm are kith and kin 
of the Managing Partner; the 3rd and 4th 
defendants being his sons and the 5th defen- 
dant being his daughter. Under Clause 16 
of the agreement, the arbitrator has to be 
chosen by the majority of the partners and 
the decision of such arbitrator shall be final. 
What justice can be expected from an arbi- 
trator chosen by defendants'2 to 5 who are 
all so closely related and undoubtedly hostile 
to the plaintiff? Therefore, the apprehension 
of the plaintiff that the Arbitrators are likely 
to act unfairly and capriciously jis well 
founded. It is now well settled that the ap- 
pellate Court -will not lightly interfere with 
the discretion exercised by the trial Court | 
which is found to be neither unjudicial nor . 
otherwise improper. Vide: Printers (Mysore) 
P. Ltd. v. Pothan Joseph, AIR 1960 SC 1156. 
In the aforesaid circumstances, we do not 
think that the discretion exercised by the 
Court below in declining to stay the proceed-' 
ings was improper or unjudicial. 


15. It may now be useful to refer to 
some of the decided cases on the limitation 
and scope ‘of Section 34 of the Act: 


16-17. The Supreme Court in Uttar Pradesh 
Cooperative Federation Ltd: v. -Sunder Bros., 
Delhi, AIR 1967 SC 249 observed (at p. 253): 
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“Tt is manifest that the strict principle 
of sanctity of contract is subject to the dis- 
cretion of. the Court under Section 34 of the 
Indian Arbitration Act, for there must be 
read in every such agreement an implied 
term or condition that it would be enforce- 
able only if the Court, having due regard to 
the other surroundings circumstances thinks 

_ fit in its discretion to enforce it. It is obvious 

that a party may be released from the bar- 
gain if he can show that the selected arbi- 
trator is likely to show bias or by sufficient 
‘reason to suspect that he will act unfairly or 
that he has been guilty of continued. un- 
reasonable conduct.” , 9 

18. In our opinion, it is impossible to hold 
that the arbitrator chosen by defendants 2 
to 5 is not likely to show bias or act un- 
fairly in determining the dispute. 

-19. In Appalaraju v. Official Receiver, 
AIR 1951 Mad 879 (2) the Madras High 
Court ruled : 


“Where the existent of an arbitration 
agreement is denied, the arbitrators have no 
jurisdiction to decide whether the agreement 
as such exists or not and they. are not com- 
petent to function as well. In such circum- 
stances the suit cannot be stayed under S. 34.” 


20. The Calcutta High Court in R., E. 
Works Ltd. v, Union of India, AIR 1972 
Cal 281 held: 

“When the plaintiff alleged fraud against 
the petitioner who however desires to have 
the dispute tried by the arbitrators, suit 
should not be stayed.” 

21. In this case, the plaintiff has alleged 
fraud and surreptitious introduction of clause 
regarding the expulsion of a partner and arbi- 
|tration without ‘the knowledge and consent’ of 
jthe plaintiff. 

22. The learned counsel, however, placed 
. strong reliance on the decision ‘of the Madras 
‘High Court in A Sankara Sadasivam v. A 
Kumaravel, AIR -1977 Mad 259 and submits 
. that even in cases where the existence of 
arbitration agreement is disputed, the Court 
should decide the existence of valid agree- 
ment first before rejecting the application for 
stay. But in this case the plaintiff has alleged 
fraud against the defendants in introducing 
\the clause for: arbitration and expulsion of 
` Athe partner. 

23. Some other cases “have been relied 
upon by the learned counsel for the ‘appel- 
lant. But they are all cases in which exist- 
ence of the arbitration agreement is not. dis- 
puted. , Therefore, they are of no feleyance 
to the facts of this case. 

24, .The Supreme Court in Ruby: “General 
Insurance Co. Ltd, v. Pearey Lal Kumar, 


v. K..Maraiah A.L R. 


AIR 1952 SC 119 held that if the dispute is 
whether the -contract which contains the 
clause has ever been entered into at all, the 
issue cannot go to arbitration. Such is the 
dispute in this case. Therefore, the Court 
below rightly exercised its discretion in. re- 
jecting the application for stay ündèr; S. a 
of the Act. . 
25. The appeal TTR fails aad it. is 
accordingly dismissed with costs. 
Appeal dismissed. 
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— Scope and applicability Draft 


ane 


written . statement prepared but request _ 


for time for filing same after getting it’ 


typed disallowed and suit decreed un- 
der O. 8, R. 5 (2) — Held, since defen- 
dants had chosen to file written state- 
ment, O. 8, R. 5 (2) could not be in- 
voked — Also, decree was not- sustain- 


able since O. 8, R. 5 (2) did not con-. 


template decreeing suit but contem- 

plated pronouncement of judgment on 
basis of facts contained in plaint. 

(Para 7, 8) 

P. Sree Rama Murthy, for Appellants; 


P. Venkateswarlu, for Respondent No, 1. . 


MADHAVA RAO, J.:— This appeal is 
directed. against the judgment and 
decree of the learned Subordinate 
Judge, Nalgonda in O. S. No. 48 of 1977. 

2. Defendants.1 to 3 are the appel- 
lants. The judgment of the learned Sub- 
ordinate Judge is very cryptic and reads 
as under: 

“Written statement not filed, Further 
time cannot be granted under Order 8. 
Rule 5 (2), C. P. C. Suit is decreed 
with costs.” 

3. The suit was filed for partition of 
the plaint schedule properties and’ for a 
-declaration that the plaintiffs, defen- 
dant No. 1, defendant No. 2.and defen- 
dants 4 to 6 together have got’ 115/160th, 
38/160th, 1/160th and 6/160th share ‘re- 
spectively in the plaint B 


*Against decree of Sub. J., Nalgonda. 
D/- 9-11-1977. P. 
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schedule ` 


mea 


d 


981 | en 


ands. At the very outset it: can be 
oted that it is not necessary for us to 
9 into the allegations made by the par- 
es for the purpose of disposal of this 
ppeal as no written statement was filed 
2 the suit. The learned Subordinate 
udge referred to Order 8, Rule 5 (2), 
P.C. in his order while decreeing 
he suit, Order 8, Rule 5 (2) reads as 
nder ! 

‘Where the defendant has not filed a 


leading, it shall be lawful for the 
‘ourt to pronounce judgment on the 
asis of the facts contained in the 


laint, except as against a person under 
. disability, but the Court may, in its 
liscretion, require any such fact to be 
yroved.” 

The above sub-rule was inserted by 
\mendment Act of 1976 and it has to 
ve read keeping in view sub-rule (1) of 
tule 5 which is as follows — 

“Every allegation of fact in the plaint 
f not denied specifically or by neces- 
sary implication or stated to be not ad- 
mitted in the pleading of the defendant. 
shall be taken to be admitted except as 
against a person under disability; 

Provided that, the Court may in its 
discretion require any fact so admitted 
fo be proved otherwise than by such 
dmission.” i 
; Rule 5 (1) envisages that if a fact is 
not denied specifically or by necessaty 
implication or stated to be not admitted 
in the pleading of the defendant, it 
shall be taken to have been admitted. 
Therefore, the circumstances have to be 
narrated under which the pleadings in 
the plaint were taken to have beén ad- 
pitted even though the proof of zhe 
same was not required to be made m- 
fess the Court further wanted the <act 
to be proved. 

4. 
sideration is where the defendants Fave 
not chosen to file any pleading at all, 

hat view the court should take in the 
Rater In our view, for that purpose 
only sub-rule (2) was added. Even the 
ptatement of Objects and Reasons for 
the amendment of the Civil P. C. makes 
the point very clear and sub-clause (iii) 
of Clause 61 reads as under: 

“Under Rule 5, an allegation of a fact 
made in the plaint, if not denied, nor 
jstated to be not admitted in thé p-ead- 
ing of the defendant, is to be taken as 
Ete There is a doubt as to whe- 
her this rule applies in a case where 
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The question that arises for con-. 
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zhe defendant has .not filed a pleading 
at all. New sub-rule (2) is -being ‘in- 
serted to confer a discretion, in such 
cases, on the Court to treat the allega- 
tions in the plaint. as admitted and to 
pronounce judgment on the basis of 
such allegations.” 

5. This makes it clear that if the 
defendant has noť chosen to file his 
written statement, discretion is confer- 
red on the Court to treat the allega- 
tions in the plaint as admitted, There- 


- fore, the requirement under Rule 5 (2) 


to pronounce the judgment under that 
provision is that the defendant should 
not have chosen -to file his pleading. If 
he has not chosen to file, the discretion 
is vested in the Court: to treat the alle- 
gations made in the plaint as admitted 
or to require any such facts to be 

proved. i ss 7 

6. During the course of arguments, 
it is brought to our notice, that on 8-9- 
1977 defendants 4 to 6 were called ab- 
sent and set ex parte. The case was 
-adjourned to 21-9-1977 at the request 
of defendants 1 to 3 for filing their 
written statement; On 21-9-1977 the 
case was again adjourned to 6-10-1977. 
Ultimately it was again posted to 9-11- 
1977 on which date the learned Sub- 
ordinate Judge passed the order under 
appeal, The defendants-appellants have 
filed an affidavit in support of the stay. 
petition in para 3 of which it is stated : 

“The learned subordinate Judge grant- 
ed time for filing of written statement 
on our behalf to 6-10-1977 and the same 
was extended up to 9-11-1977 by grant 
of two adjournments on 6-10-1977 and 
27-10-1977, Considering the value of the 
properties involved in the suit and in 
view of the various facts pleaded by the 
plaintiffs in the suit we could instruct 
our advocate to draft the written state- 
ment and the same was drafted on 
9-11-1977, On that day my advocate in 
the suit prayed for time for the typing 
of the written statement, but the learn- 
ed Subordinate Judge, decreed the suit 
under Order 8, Rule 5 (2), C. P. CG”. 

7. The above portion of the affidavit]. 
filed by the appellants-defendants makes 
it abundantly clear that a draft written 
statement was prepared and time was 
requested ‘for filing the same after get- 
ting it typed. - Therefore, it is evident! . 
that the defendants have -chosen to file 
their written statement in the suit, In 
these circumstances, in our view, O. 8; 
Rule 5 (2) should not be invoked at all. 
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That apart, even if the learned Sub- 
ordinate Judge has invoked Order 8, 
Rule 5 (2) it was incumbent upon him 
to pronounce the judgment on the basis 
of the allegations made in the plaint. 
Instead of doing so; the learned Sub- 
ordinate Judge, decreed the suit with 
costs, By any stretch of imagination, it 
could not be treated as a judgment. 
Order 8, Rule 5 (2) does not contem- 
plate decreeing the suit, but contem- 
plates the pronouncement of judgment, 
on the basis’ of the facts contained in 
the plaint. It will suffice to note that 


the manner in which the judgment has, 


to be written is mentioned in Order 20, 
Rule 4, which provides that the Judge 
has to refer io the facts of the case 
and points for determination, The order 
under appeal does not contain either 
the facts of the case or points for de- 
termination, and the learned Subordi- 
nate Judge has decreed the suit, which 
is not contemplated by Order 8, Rule 5 
(2). 


K. Bhagavanthu v, K. Maraiah 


“with 


A.L R. 


8. Keeping all these facts in view, we 
are of the opinion that the judgment of' 
the learned Subordinate Judge is not 
sustainable. The judgment and decre 


of the trial Court are, therefore, se: 
aside ` and the matter is remitted bac’ 
to the Court below for fresh disposa.. 


The lower Court will permit both the 
parties to adduce evidence and proceed 
the trial of the suit according to 
law. However, the lower Court is 
directed to dispose of the matter be- 
fore the end of December, 1980, Both 
the parties are directed to appear be- 
fore the lower Court 
1980 and the appellants-defendants will 
file 
weeks thereafter. 

9. The appeal is ditowed accordingly, 
No. costs. 

Court-fee paid on the memorandum 
of appeal will be refunded to the appli- 
cants according to the Rules. 

Appeal allowed, 





END 


jal 


on 29th August, 


their written statement within two. 


